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(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
“Second Orv APPEAL No. 1638 or 1907. 

April 1, 1909. 

Present :—Mr Justice Mookerjee. 
DWARKA NATH BISWAS—Praintirr— 
APPELLANT 
VETEUE 
KEDAR NATH BISWAS—Derenpant— 


RESPONDENT. 

Court.fee, tnauficent—Time given by Court to pay— 
Enpiry of time originally gi anted—Hnlargement of time— 
Power of Court-—Institution—Day when plaint origin- 
ally filed. 

It is competent to a Court, after the expiry of 
the time initially granted, to enlarge the time for 
payment of the deficit Court-fees on a plaint. 

Badri Narain v. Sheo Koer, 17 I. A. 1; 17 O. 612, 
Ra) Kishori v. Madan Mohan, 81 0.75, Ohunni Lal v. 


Ajudhia Prasad, 19 A. 240 and Bhagwandas vy. Haji - 


Abu, 16 B 263, followed. 

Pudmanand Singh v. Anant Lal, 34 C. 20, (F. B.) 
distinguished. 

Muhammad Ahmad v, Muhammad Sirajuddin, 23 A. 
423, not followed 

Hari Ram v. Akbar Husain, 29 A. 749, F. B., over- 
ruling Muhammad Ahmad v. Muhammad Sirajuddin, 
28 A. 423, referred to. ~ 

Upon payment of the deficit Oourt-fees the suit 
must be taken to have been instituted on the day 
when the plaint was originally filed. 

Skinner v, Orde, L B.6 L A. 126; 2A. 241 (at p. 250), 
Moti Sahu v. Chhatri Das, 19 C. 780, Hart Mohan v. 
Natmuddin, 200. 41, Surendra Kumar v. Kunja Behari, 
27 O. 814 ond Raj Kishori v. Madan Mohan, 810. 15, 
followed. 

Brahmomoyi Dasi v. Ands Si, 27 C. 876, distinguished. 

Appeal from the decree of the Sub-Judge 
of Moorshidabad. dated May 11, 1907, vevers- 
ing that of the Munsif of that place dated 
August 8, 1906. 

Babu Hemendra Nath Sen, for the Ap- 
pellant. 

Babu Hart Charan Sarkhel, for the Re- 
spondent. 

Judgment.—tThisisanappealon behalf 
ofthe plaintiff_in an action for recovery of 
money. In proof of his claim the plaintiff relied 


Boer 


Sapon an acknowledgment alleged to have been 


given by the defendant on the 10th April 1903. 
The suit was commenced on the 10th April 
1906, that is, on the very last day prescribed 
by the Limitation Act for its institution. 
The plaint was insufficiently stamped and the 
Court on that day granted the plaintiff time 
till the 17th April to put in the deficit Court- 
fees. This order apparently was not carried 
out and on the 18th April the plaintiff asked 
for an enlargement of the time within which 
he might pay the Court-fees. This application 
was granted and the Court allowed the plaint- 
iff to pay the Court-fees on or before the 
28th April. The Court-fees were actually 
paid on the 23rd April and the case was then 
allowed to proceed. 

The Court of first instance held upon the 
evidence that the acknowledgment alleged 
by the plaintiff was made out and decreed 
the suit. Upon appeal the Subordinate Judge 
has dismissed the suit on the ground that it 
was barred by limitation. He has pointed 
out that the order of the Court for payment 
of Court-fees was not carried out within the 
time first allowed, that consequently there 
was, as he puts it, a breach in the continuity 
of the proceedings and that, therefore, the suit 
must be taken to have been commenced on 
the 23rd April 1906 when the Court-fees 
were actually paid. In support of this view 
he has placed reliance upon the principle de- 
ducible from the decision of 2 Fall Bench of 
the Court in the case of Padmanand Singh v. 
Anant bal Misser (1) and upon the dictum 
of the learned Judges of the Allahabad High 
Court in Muhammad Ahmad v. Muhammad 
Strajuddin (2). 

As regards the first of these cases, it is 
quite clear that the principle deducible there- 


from has no application to the circumstances _ 


(1) 84 0. 20. (2) 28 A. 423, at p. 426; 


. 
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of the present litigation. In that case the 
plaint had been originally prosented insuf- 
ficiently stamped. The plaintiffs were direct- 
ed by the Court to pay the deficit Court fees 
within a time prescribed. The order of the 
Court was not carried out. The plaintiffs did 
not ask for any extension of time nor was 
any order in that behalf made by the Court. 
Court-fees, however, were supplied after the 
expiry of the time allowed by the Court and 
the plaint was directed to be admitted and 
registered. When the case came to be heard 
the Court was invited to reject the plaint. 
The question, therefore, which arose was 
whether it was competent to the Court to 
reject the plaint under section 54 (b) of the 
Code of Civil Procedure of 1882 after the 
plaint had been admitted and duly registered. 
The Full Bench answered this question in 
the affirmative and held that it was com- 
petent to a Court to reject a plaint although 
it had been admitted and duly registered. 
The question now before ime is of an entirely 
different description. No question here arises 
as to the power of the Court toreject the 
plaint. The question which calls for decision 
is whether the suit is barred by limitation and 
whether it was competent to the Court after 
the expiry of the time initially granted to 
enlarge the time for payment of the deficit 
Court-fees. The case relied upon, therefore, 
has no application, either direc or indirect, 
to the question which has to be decided. 

As regards the other case upon which re- 
liance was placed by the learned Subordinate 
Judge, it may be conceded that there is one 
observation ım the judgment which lends some 
support to his view. The learned Judges say 
that it is not competent to the Court to fix a 
time for payment of additional Court-fees so 
as to extend the prescribed period for limit- 
ation of suits. I am unable to hold that this 
view is well founded and I may point out that 
the learned Subordinate Judge has overlooked 
the fact that so far as this dictum is concern- 
ed, the decision has been overruled by a Full 
Bench of the Allahabad High Court in the 
case of Hart Ram vy. Akbar Hussain (8), in 
which it was ruled that when it is discovered 
that owing to mistake or inadvertence the 
plaint was filed on an insufficient Court-fees 
stamp, the Court on discovering the mistake 
can grant time without regard to limitation 
for payment of the deficit Court-fee and, 

(8) 29'A. 740, 
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“when it is paid, regard the plaint as if it had 


been properly stamped when initially present- 
ed. It follows consequently thatthe first caso 
upon which the learned Subordinate Judge e 
yelied does not really support his view; 
whereas the second case upon which he re- 
lied has been subsequently overruled by a 
Full Bench of the very Court which gave that” 
decision. But, apart fromauthorities, looking 
at the case from the point of view of princet- 
ples which are now firmly settled by a long 
series of decisions of this Court, there can, in 
my opinion, be no question that the view 
taken by the Subordinate Judge is erroneous 
and cannot be maintained. 

The question for decision resolves itself 
into two parts, first, whether it was com- 
petent to the Court upon the expiry of the 
period for payment of deficit Court-fees to 
enlarge the time; and secondly, if it was 
competent to the Court toenlarge the time, 
whether upon payment of deficit Court-fees 
the suit must be taken to have been instituted 
on the day when the plaint was originally 
filed. Now, so far as the first of these ques- 
tions is concerned, the principle deducible from 
the decision of their Lordships of the Judicial 
Committee in Badri Narain v. Sheo Koer (4) 
is unquestionably in favour of the appellant. 
That view has subsequently been followed 
by this Court in Raj Kishori Koer v. Madan 
Mohan Singh (5), by the Allahabad High Court 
in Chunni Lal v. Ajudhia Prasad (6) and by the” 
Bombay High Court in Bhagwandas Bagla 
v. Haji dbu Ahmed (7). The principle is that 
a Court has the power to enlarge the time for 
the payment of deficit Court-fees either with- 
in or after the expiry of the period originally 
granted for the purpose. It may, further, be 
pointed ont that this principle has now been 
recognized by the Legislature in section 148 
of the Code of 1908 which provides as fol- 
lows: “When no period is fixed or granted 
by the Court for the doing of any act pre- 
scribed or allowed by this Code, the Court may 
in its discretion from time to time enlarge 
such period, eventhough the period origin- 
ally fixed or granted may have expired.” 
One of tho acts allowed by the Code, is under 
Order 7, Rule 11, to require the plaintiff to. 
supply the requisite stamp paper when the 
plaint is written upon paper insufficiently 
stamped. We have, therefore, here a legisla- 


(4) L.B.171.A.1;170.512 (6) 810. 75. 
(6) 19 A. 240. (7) 16 B. 263, 
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tive approval of the long series, of Judicial de- 
cigions which began with the case of Badri 
Naratn v. Sheo Koer (4). 

4 As regards the second question the answer 
must clearly be in favour of the appel- 
lant. It was pointed ont by their Lordships 
of the Judicial Committee in Stuart Skinner v. 
William Orde (8), that when a wrong stamp 
is put upon the plaint originally and the 
preper stamp is afterwards affixed, the plaint 
is not converted into a plaint from that 


time only but remains with its original date. 


on the file of the Court and becomes free 
from the objection of improper’ stamp 
wheu the correct stamp has been placed upon 
it. This view has subsequently been adopted 
by this Court in Moti Sahw v. Chhatri Das 
(9), Hari Mohan Chukerbutti v. Natm-ud-din 
Mohamed (10), Surendra Kumar Basu v. Kunja 
Behari singh (11) and Raj Kishori Koer v. 
Madan Mohan Singh (5). 
however, has been invited to the decision of 
this Court i in Bruhmomoyt Dasi v. Andi St 
(12) which might at first sight appear to be 
an authority in support of the contrary view. 
It is hardly necessary to say that if the deci- 
gioa in question does lay down any principle 
which is inconsistent with the decision of the 
Judicial Committee in Stuart Skinner v. 
William Orde (8), it cannot be treated as an 
authority binding upon this Court. 
opinion, however, it does not profess to lay 
down any principle inconsistent with rule for- 
mulated by their Lordships of the Judicial 
Committee. In that case the plaint was filed 
one day before the expiry of the period of 
limitation with insufficient Court-fees and the 
plaintiff was directed by the Court to pay the 
deficit Court-fees within a week. This order 
was not carried ont and the fees were deposit- 
ed one day after the expiry of the time with- 
out any application for enlargement and with- 
outany order of the Court in that . behalf. 
Under these circumstances the learned Judges 
held that the suit must be treated as barred by 
limitation, whether this view can be recon- 
ciled with the opinion expressed in some of 
the other cases especially in the jadgment of 
the Full Bench in Padmanand Singh v. Anant 
Lal Misser (1). it is not necessary for me to 
consider on the present occasion. In my opini- 
on it does not touch the question which I 
(8) L R 6I. A. 126; 2 À. 241, at p. 250. 


a 19 0. 780. (10) 200. 41 
11) 27 0. 814 (2) 27 O. 376. 
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In my’ 
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am called upon to decide. I may also point 
out that section 149 of the New Code has 
cleared up any difficulty which might arise 
under the earlier decisions. Section 149 pro- 
vides as follows: “where the whole or any 
part of any fee prescribed for any document 
by the law for the time being in force relat-'‘ 
ing to Court-fees has not been paid, the Court: 
may in its discretion, at any stage, allow the 

person by whom such fee is payable topay the 
whole or part, as the case may be, of such 
Court-fee ; and npon such payment, the docu- 

ment in respect of which such fee is payable,. 

shall have the same force and effect as if. 
such fee had been paid in the first instance.” 
Here again, therefore, we havea legislative ap- 
proval of the rule laid down by their Lordships 
of the Judicinl Committee in Stuart Skinner v. 
William Orde (8). I must consequently hold- 
that it was competent to the Court to enlarge” 
the time, as it did, and, that upon payment, 
of the Court-fees as directed by the Court,’ 
the suit was rightly treated as a valid suit, 

instituted on the 10th April 1908, and un- 
affected by the bar of limitation. 

The result, therefore, is that this appeal 
mustbe allowed, the judgmentand decreeof the: 
Subordinate Judge setasideandthe case remit. 
ted to him in order that he may decide any: 
other questions which may arise in the appeal 

The appellant is entitled to his costs of 
this Court. 

Under section 13 of the Court Fees Act the 
plaintiff-appellant will get a refund of thd 
Court-fees paid upon the memorandum of ap- 
peal to this Court. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First Civiz APPrAL No. 189 or 1906. 
April 5, 1909. ` 
Present-—Sir John Stanley, Kr., 
Justice and Mr. Justice Bannerji. 
SHAH ZAHID HUSSAIN AND OTHERS— 
PLAINTIFES— APPELLANTS ` 
versus 4 

SHAH ZAFAR HUSSAIN AND OTHERS— 


DERFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 6. 45—~Multi- 
Jariousness—Misjounder of pasties and causes of action— 
Persons claiming different plots of land situate in tho 
same zamind«ri made defendants iv. one outt—Declaratory 
swt, 

The plaintiffs applied toa Revenue Court for par- 
tition. Different persons preferred objections claiming 
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different plots of Jand appertaining to the estato 
under partition. The plaintiffs brought a sub in a Civil 
Court for a declaration of their title and impleaded 
all objectors as defendants to tho suit Held, that 
the suit was not bad for misjoinder of parties and 
causes of action. 


First appeal from the decision of the Sub- 
ordinate Judge of Saharanpur, dated the 5th 
of May 1906. 

Sunder Lal, for the Appellants. 

Satish Ohandra Banerji, for the Respondents. 

Judgment,.—this isanappeal from an 
order rejecting a plaint on the ground of mis- 
joinder of parties and causes of action. The 
plaintiffs and the defendants Nos. 1 and 2 are 
alleged to be recorded co-sharers. The plaint- 
iffs applied to the Revenue Court for partition. 
Thereupon the defendants Nos. 3 to 79 pre- 
ferred objections claiming different plots of 
land to which they alleged they were entitled 
and urging that these plots should not be 
included in the partition. The Revenue 


authorities referred the plaintiffs to the Civil ` 


Court and therenpon the present suit was 
brought. The learned Subordinate Julge 
“was of opinion that the plaintiffs ought to 
have brought separate suits against the differ- 
ent sets of defendants who claim specific 
“plots and accordingly directed the plaintiffs 
to amend their plaint, and as they failed to 


do sọ, rejected the plaint. We are of opini-- 


on that the Court below wasin error in 
rejecting the plaint. The plaintiffs as we 
haye said above applied for partition. This 
was a suit to establish the plaintiffs’-right 
to the property, the partition of which was 
sought by them. To such a suit they were 
bound to join ‘as defendants every person 
claiming an interest in the property. The 
suit was not one for possession of specific 
plots of ‘land against particular defendants, 
but for a declaration of right only and such 
a declaration could not be given unless all 
the parties interested were before the Court. 
We set aside the order of the Court below 
and send back the case under Order 41, Rule 
23, of the Code of Civil Procedure with direc- 
tions to re-admit the suit under its original 
number in the register and try it according 
to law. The appellants will have their costs 
of this appeal including fees on the higher 
scale. Other costs will follow the event. 

. Oase sent back. 
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(Not reported yet elsewhere.) 
MADRAS HIGH COURT. ° 


ORIGINAL Crvm APPBAL No. 40 or 1907. 
April 7, 1909. . 
Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Sankaran Nair. 
. RICHARD TAYLOR AND OTHERS— e 
APPELLANTS 


VETEUS e 
SRI SRI SRI KRISHNA CHANDRA 
GAJAPATI NARAYANA DEO MAHARA.- 
JULU GARU RAJAH or PARLAKIMIDI 
— RESPONDENT, 

Will, Construction of—Creation of beneficial interest 
—Admiastbuity of unattested letter to establish a trust m 
favour of testators’ next-of-kin-—-Tr usts Act (II of 1882), 
38. 5, 81—Fraud—'‘ Attendant circumstances? meaning 
of —“ The dtnpoual of the beneficial snterest therein,” 
meaning of-—Legatce holding banamı for testutor’s nest- 
of-kin—English Lavo. 

By his Will, dated April 19, 1892, T gave all his pro- 
perties to P and appointed him his sole execitor, 
The Will, however, contained a proviso that the tes; 
tator had no doubt that the executor would carry out 
his wishes. 

After the testator’s death a letter signed by him 
was discovered addressed to P and dated April 28, 
1895, in which he requested his executor to sell some 
of his properties and Bank shares and romit the 
proceeds to his London Bankers for being transmitted 
to his brother R. 

The testator’s noxt-of-kin, on the strength of that 
letter, brought this snit for administration of the tes- 
tator’s estate against the heira and legal representa- 
tives of P: 

Held, per White, C. J. 

(1) that the letter of April 28, 1895, was inadmissi- 
ble for the purpose of establishing a trust in favour 
of the tostator’s brother R. 

Manuel Louis Kunha v. Jnana Coelho, 31 M. 187, 
followed. 


(2) that tho letter was not admissible for the purpose ` 


of establishing evou a resulting trust m favour of 
the testator’s next-of-kin 

Maddock, In 1e; Llenelyny Washington, (1902) 2Ch. 
220; 71 L J. 667; 36 L T. 644, 50 W. Ri 598, Bishop 
of Cloyne v. Young, 2 Vea Sen. 91, referred to 

Inve Bayes ; Bayes v. Camitt, 26 Ch D 53L and 
Re Bell, 99 L. T. 919, distinguished. 

(3) that tho expression in the Will, that the testator 
had no doubt that the executor wonld carry ont his 
wishes, was not mconsistent with tho testator’s inton- 
tion to pass the boneficial interest to the legatee. 

Briggs v. Penny, 42 E R., 371, Steel v. Meller, 
5 Ch. D. 2225, referred to. 

(4) that no question of the executor having held tho 
propertics benami for the testator’s heirs arose and 
could be considered. 

With roference to secret trusts undera Will the law of 
India is the game as that of England and that extrinsic 
evidence to show a specific trust 18 inadmissible unless 
the legatec under the Will has assented to the trust or 
led the testator to believe that he has assented to it. 

“Attendant circumstances” in section 81 of the 
Indian Trasts Act means “ circumstances in existence 
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at the date of execution of the Will and means the 
same as surrounding circumstances.” 

The letter of the testator wns inadmissible as evi- 
dence of an ‘attendant circzmstance’ to show that 
the testator did not intend to dispose of the beuefl- 
cial interest, and when the ‘atterdant circumstance,’ 
ns disclosed by the testator, showed an intention to 
give the property to R, it also shoved that the next- 
of-kin qua next-of-kin should not get it. 

Per Sankaran Narr, J. 

@) The testator’s letter does not create a trust 
under s 5 of the Trusts Act and it cannot be treated 
as a will as itis unattested, nor has it any effect as a 
non-testamentary instrument for want of registration, 
but it may be looked at for the purpose of determin- 
ing whether P- was only a benamidar or trustee for R, 

(2) that tho letter was ‘an attendant circumstance’ 
within the meaning of section 81 of the Indian Trusts 
Act, that it was intended to accompany or follow the 
Will and therefore could be taken into consideration to 
discover the intentions of the testator. 

(3) that the combined effect of the Will and the 
testator’s letter was to pass the beneficial interest to 
Rand to make P only a trustee for him. 

The words “the disposal of the beneficial interest 
therein,” occurring in section 81 of the Indian Trusts 
Act, have reference to the transfer or bequest referred 
to in the earlier part of the section, and if it is legally 
proved that the transferor or testator did not mtend 
by such transfer or bequest to part with the beneficial 
interest the transferec or logatee is a trustee for the 
transferor or hia legal representative and cannot claim 
the proporty under such transfer or bequest. 

The doctrine of English Law that the appointment 
of executors is a gift to them of the personal 
estate is not applicable to India. In the case of Hin- 
das, an executor is only the manager of the property, 
and the Trusts Act was intended to get md of concep- 
tions of double ownership, as a ‘legal’ and an ‘ equit- 
uble’ estate. 


Appeal from the judgment and decree of the 
Hon’ble Mr. Justice Boddam, dated the 26th 
July 1907, in the Ordinary Original Civil 
Jurisdiction in C. S. No. 16 of 1907. 

Mr. P. R. Sundara Atyar, for the Appel- 
lants. 

Mr. O. F. Napier, instructed by Mr. W. O. 
David, for the Respondent. 


Judgment. 


White, C.J.—On April 19, 1892, Mr. W. 
Taylor executed a will in the following terms :— 

“This is the last will and testament of Mr. 
William Taylor, of Parlakimidi, Ganjam, In- 
dia. I give, devise and bequeath unto SS. 
S. Gourachandra Gajapati Narain Deo, zamin- 
dar of Parlakimidi, all that I may possess at 
the time of my death, including my property 
at Kodaiknal, and shares and other property 
in the Commercial and Land Mortgage Bank, 
Madras, also books, furniture and other pro- 
perty, movable and immovable, andI ap- 
point the said S, 8, S. Gourachandra Gaja- 
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pati Narain Deo to be my sole executor. I 
have no doubt that he will carry out my 
wishes. In witness whereof, I, {he said William 
Taylor, have to this, my last Will and Testa- 
ment, seb my name this 19th day of April, 
one thousand, eight hundred and ninety-two, 
(1892). ‘ 
(Signed.) W. TAYLOR. 

Signed by the testator, and acknowledged 
by him to be his last Will and Testament, 
in the presence of us, at the same time at his 
request and in the presence of each other have 
subscribed our names as witnesses. 

* (Initialled.) V.V. 0.” 

The testator died on Jannary 29, 1902. 
After his death a letter was found addressed 
to the then zamindar of Parlakimidi and 
containing an endorsement that it was to be 
opened after his death. The letter is dated 
April 28, 1895, and was in the following 
terms :— 

“ PARLAKIMIDI. 
28th April 1895. 
My Dear GAJAPATI, 

When you open this I shall be dead. We 
have always been great friends and I suppose 
you will be sorry for afew days. You know 
where my ‘will’ is, and 1 leave everything 
to you and I wish you to burn all my private 
papers and to arrange all my affairs yourself 
alone. Dispose of everything in my house, 
books, furniture, &c., as you like. A good 
deal of them belongs to you. Please get my 
houses in Kodaikanal sold, and also my 
shares in the Commercial and Land Mort 
gage Bank, and any other property I may 
possess and remit the proceeds to Messrs. 
H. S. King & Co., London, for transmission 
to my brother, Richard in California, His 
address is 1301, West State Street, Los Ange- 
los, California, America.” 

“ Good-bye, from my grave, dear Goura- 
chandra. 

(Sd) A. TAYLOR.” 

The zamindar proved the will. He died on 
or about April 27, 1905. 

The next-of-kin of the testator brought a 
suit for the administration of the testator’s 
estate against the son of the zamindar as his 
heir and legal representative. 

Boddam, J. held that the letter of April 28, 
1895, was inadmissible in evidence, that un- 
der the will the executor took the beneficial 
interest in the testator’s estate and he dis-, 
missed the suit. 


` 
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- The questions which arise for determination 
in this appeal are :— 

“ (1) Is the letter admissible for the pur- 
pose of establishing a trust in favour of the 
testator’s brother, Richard P 

(3) If not, is it admissible for the purpose 
of establishing a resulting, trust in favour of 
the next-of-kin. 

(3) If it is not admissible for either purpose 
Aves the will itself show that it was not the in- 
tentionof the testator thatthe zamindarshould 
take the beneficial interest in the property ? 

As regards the first question the English 
Law is clear. Tt is thus laid down in Lewin 
on Trusts, Edition 11, page 59, “if a testator 
by his will devise an estate, andthe devisee, so 
far as appears on the face of the will, is in- 
tended to take the beneficial interest and the 
testator leaves a declaration of trust not duly 
attested, aud not communicated to the devisee 
and assented to by him in the testator’s life- 
time, the devisee is the party entitled both 
to the legal and beneficial interest, for the 
estate was well devised by the will, and the 
informal declaration of the trust is not ad- 
missible in evidence. 

. The law on this question was discussed by 
Wallis, J., in the recent case of Manuel Louts 
Kunha v. Jnana Coelho (1). The rule of 
English Law is stated by Wallis, J., on pages 

190 and 191 and by Sinkaran Nair J., on 
I think the law is there 
‘correctly stated by the learned Judges. 

Section 5 of the Indian Trusts Act con- 
tains a proviso that the rules enacted by the 
section shall not apply when they would oper- 
ate so as to effect a fraud. Both the learned 
Judges who decided Manuel Louts Kunha v. 


Jnana Coelho (1), were of opinion that the 


object of this proviso was to import into the 
Indian Law of Trusts the rules of equity which 
were discussed in Kunha v. Jnana (1). Mr. 


| Sundara Aiyar contended that the proviso to 


section 5 was wider than the English rule 
and that the legislature intended to depart 
from the English rule. J see no reason for 


taking this view. Lam of opinion that with 


reference to “secret trusts” under a will the 
law of India is the same as that of England 


‘and that extrinsic evidence to show a specific 


trust is inadmissible unless the legatce un- 


‘der the will has assented to the trust or led 


the testator to 
‘assented to it. 
(1) 31 M, 187, 


believe that he has 
In the present case it -is 


s 
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not suggested that the zamindar was awase 
of the existence of the letter till after the 
testator’s death. Iam of opinion that ihg 
letter of April 25, 1€95, cannot be looked at 
for the purpose of establishing a trust in 
favour of Richard Taylor. The next ques- 
tion—and itis one of greater difficulty is— 
is there a resulting trust. 

It is contended on behalf of the next®f- 
kin that, under section 81 of the Trusts Act, 
there is a resulting trust in favour of the 
next-of-kin ; or in the language of the Indian 
legislature, there is an obligation in the 
nature of a trust under which the legatee 
holds the property for the benefit of the 
legal representative of the owner. Here again 
the English law seems to be clear: It is 
thus stated in Lewin on Trusts, Jidition 11, 
page 60, “should the testator devise the es- 
tate in such language that the will passes the 
legal estate only to the devisee, and manifests 
an intention of not conferring the equitable, 
in short, stamps the devisce with the cha- 
racter of the trustee, and yet docs not define 
the particulary trusts upon which he is to 
hold, in this case, no paper not duly attested 
(except, of course, papers existing at the 
date of the will andincorporated by reference) 
will be admissible to prove what were the 
trusts intended. Nor will the divisee be 
allowed to retain the beneficial interest in 
himself, but while the legal estate passes to 
lim, the equitable will, according to the date 
and terms of the will, ‘result to the testator’s 
heir-at-law or general’ ‘yesiduary devisee.” _ 

Cosens-Hardy, L. J.inhisjudgment Maddock, 
In re, Llewelyn | AÉ Washington (2), states 
the Jaw thus: “It is necessary to consider 
upon what principle the undoubted rule of 
the Conrt, that effect is to be given under cer- 
tain circumstances to declarations in writing 
not properly attested, is based. It is clear 
that no unattested document can be admitted to 
probate or treated as part of the will. 
It is established that a devisee or legatee, 
who is entitled absolutely upon the 
terms of the will is in no way affected by the 
existence of a document showing that he 
was not intended to enjoy beneficially, if ‘he 
had no knowledge of the document until 
after the death ‘of the testator. Such a 
memorandum may or may not influence him 
as a man of honor, but no legal effect can be 

(2) oe 220; 71 L. J, Ch. 667; 86 L. T. 644; 
60 W, R, 508, - 


à 
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given to it.’ The argument was that the 
legislature in enacting section 8%, intended to 
depart from the English law and that the 
* letter was an “attendant circumstance,” and 
could be looked at for the purpose of decid- 
z ing whether the testator intended to pass the 
e beneficial interest in the property to the 
legatee. 
e On principle it is difficult to see why evi- 
dence which is not admissible, except in the 
special class of cases where a man in fraud 
of the testator seeks to take advantage of the 
Statute of Frauds, to show the intention of 
the testator to create a specific trust, should 
he admissible to show that it was not the in- 
tention of the testator that the legatee should 
take the interest which the testator, by his 
will, purported to give him. In my opinion 
it was not the intention of the legisla- 
ture to depart from the established rule of 
English law. I think “ attendant circum- 
stances” means circumstances in exist- 
ence at the date of the execntion of the will 
and means the same as surrounding circum- 
tances. The phrase is usnoally employed 
in the numerous judicial decisions on the 
question, and it is only when surrounding cir- 
cumstances can be considered for the purpose 
of ascertaining the intention of the testator 
under the English law that evidence of an 
“attendant circumstance ” may-be given for 
the purpose of showing that a testator did 
not intend to dispose of the beneficial interest 
in property which is the subject-matter of a 
testamentary disposition. The cases are col- 
lected in'Theobald on Wills, Edition 11, page 
192 et seq., and in Ameer Ali and Woodroffe 
on the Law of Evidence, Edition 4, page 560. 
It is not necessary to discuss them. It 
is, I think, clear that under the English law 
the letter could not be looked at to show that 
the testator did not intend the legatee named 
in the will to take the beneficial interest, and 
I think the Indian law is the same. The 
kani re Bayes, Bayes v. Carritt (3), on 
dara Aiyar relied, decided by 
à special character. There 
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testator’s life-time. After the testator’s 
death an unattested paper was found in 
which the testator stated his wish that Mrs. 
B. should have his property except a small 
sum which he gave to the solicitor. The 
solicitor disclaimed all beneficial interest in 
the property except to the extent of his 
legacy. It was held that as the testator had 
not in his own life-time communicated to the 
solicitor the object of the trust no valid trust 
in favour of Mrs. B had been created and that 
the solicitor held the property as trustee for 
the next-of-kin of the testator. There may 
be room for doubt whether evidence of the 
instructions given by the testator which were 
not embodied in the will as executed was ad- 
missible. But, however, this may be, Kay, J., 
based his judgment on the express ground of 
the admission by the executor and legatee. 
In the present case there is no admission. As 
I have said the facts of this case were ofa 
very special character. The solicitor dis- 
claimed all beneficial interest. In view of the 
disclaimer the Court may well have thought 
that it would be useless to insist upon the 
solicitor taking the beneficial interest. The 
recent decision of Bigham, J., in In re Bell (4) 
would also seem to have been based on the 
ground of admission. In his judgment Kay, 
J., puts the hypothetical case of an engage- 
ment to hold the property not upon the terms 
of any paper communicated to the legatee, or 
put into his hands, but of any paper that 
might be found after the testator’s death. In 
such a case, the learned Judge observed, the 
legatee might be a trustee, but the trust de- 
clared by the unattested paper would-not be 
good, and that for this purpose there was no 
difference whether the legatee was not de- 
clared to be a trustee on the face of the will 
or by an engagement with the testator not 
appearing in the will. In the case before 
us there is no evidence of “any engagement 
with the testator.” In his jndgment in In 
ve Maddock, Llewelyn v. Washington (2), 
Cosens-Hardy, L, J., makes the following ob- 
servation : “ The so-called trust does not affect 
the property except by reason of a personal 
obligation binding the individual devisee or, 
legatee. If he renounces or dies in the life- 
time of the testator the persons claiming un- 
der the memorandum can take nothing against 
the heir-at-law or next-of-kin or residuary 
devisee or legatee ” 
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I think these words are wide enough to 
cover the facis of In re Bayes (3) whore ibe 
solicitor took out probate of the wil, but dis- 
claimed beneficial interest us legatce. Mr. 
Sundara Ajyar argued that it evidence of an 
admission or disclaimer was admissible for 
the purpose of depriving the legutee of his 
beneficial interest, enidénce of any other ex- 
trinsic fact which showed that tho testator 
did not intend that the legatee should take the 
beneficial interest was also admissible. He was 
not able to cite any authority in support of 
this contention, and it seems to me to be con- 
trary to the principles in which the law with 
reference to the admissibility of extrinsic evi- 
dcnce is based. Under the law prior to the 
passing of the Executor’s Act, 1830, when 
the executor was entitled to the residue not 
disposed of, evidence on behalf of the next-of- 
kin would appear to have been only admissi- 
ble to contradict evidence given in support of 
the executor’s title. See The Bishop of Cloyne 
v. Young (5) cited in Theobald on Wills, 
Edition 7, page 136. 

Tf lam right in my view that the letter 
is inadmissible as evidence of an “ attend- 
ant circumstance ° to show that the testator 
did not intend to dispose of the beneficial in- 
terest, the question of the construction of sec- 
tion 81 does not arise. The question was 
argued before us, as it was argned before 
Wallis and Sankaran Nair, JJ., in Manuel 
Louis Kunha v. Juana Ooelho (1). Sankaran 
Nair, J. in effect held that the section should 
be construed by reading into the section 
the words “To the transferee or le- 
gatee” after the words “interest therein”. 
This was no doubt obiter, but the learned 
Judge arrived at this conclusion after a very 
full discussion of the English and of the 
Indian Law. The words of section 81 are 
“intended to dispose of the beneficial in- 
terest dn the property” and it may 
reasonably be argued that if the “ at- 
tendant circumstance” shows an intention 
to dispose of the beneficial interest to A.B., 
there is no resulting trust in favour of the 
next-of-kin and they cannot claim the benefit 
of the section. It seems paradoxical to hold 
that the next-of-kin gets the beneficial in- 
terest where the “attendant circumstance,” 
which shows that it was not the intention of 
the testator that the legatee should get it, 
also shows that it was his intention that the 
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next-of-kin çua next-.f-kin should not get 
it, . s 

If the section i n be < as 1ued as apply- 
ing tuany dispopitind «oo: buaedeiul intczest,e 
inasmuch as the letter shews en intcnticn to 
diepose of ihe benef aaiirtiuacet to BRicLard, 
its admissiicn in teere vculiu net Lelp ba 
next-of-kin. ‘The iesult would be that 
Richard could not take. although the testator 
intended him to take, because the law wi 
not allow it, andthe next-of-kin could sot 
take because there was an intention to dis- 
pose cf ihe beneficial interest to Richard. 
However, in the view ltake as to the admissi- 
bility of the letter, I need not express any 
final opinion on this point. 

The third question is, can it be said, having 
regard to the language of the will, that it was 
not the intention of the testator to dispose of 
tho beneficial interest in ihe property. 

The only words in tLe Will which can be 
Jaid hold of as indicating that ihe testator did 
not intend to pass the bcncfcal interest to 
the legatee are the words “I Lave no doubt 
he will carry out my wishes.” Ico not think 
they aro enough. Mr. Sundara Aiyar relied 
on the decision in Briggs v. Penny (6), which 
would seem to be the strongest case to be 
found in support of his consideration. The 
testatrix in that case gave a specific sum to her 
executrix, a further specific sum to her for the 
trouble she would have in acting as executrix, 
and then bequeathed her property to the exe- 
cutrix, “well knowing that she will make a 
good use and dispose of it in accordance with 
my views and wishes.” In the will before ts 
there is no [specific legacy to the executor, 
who was universal legatee and the words “I 
have no doubt he will carry out my wishes” 
have no express reference as in Briggs v. 
Penny (6) to the testator’s property. In 
Steel v. Mellor (7) Jessel, M. R., observed 
that Briggs v. Penny (6), had never been fol- 
lowed so far as he knew. However, I need 
not pause to consider whether th 
in Briggs v. Penny (6) is now 
the language of the wi 
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evidence before Boddam, J. The existence of 
the first letter was known to the plaintiff's 
advisers when the case was heard by Boddam, 

The existence of the 2nd letter was ap- 
parently not known. Mr. Sundara Aiyar 
asked that ihe letters should be admitted for 
the purpose of showing that the zamindur 
had accepted and acted under that trust. 
Thas case is not suggested in the plaint. 
I do not think that good grounds have been 
shown for the admission of additional 
evidence. Further, it seems to me, the addi- 
tional evidence, if admitted, would not help 
the plaintiffs. One of the letters is a letter 
from the zamindar to Richard Taylor. This 
letter, as printed as Hx. A to the affidavit in 
support of the application to admit the addi- 
tional evidence, is incomplete. We have look- 
ed at what is not denied to be a true copy of 
the letter and in it the zamindar in effect 
claims to be entitled to the beneficial in- 
terest in the property. The other is a letter 
from Sir Henry King and Co., London, to 
the Collector of Ganjam, enclosing statements 
of the late zamindar’s personal account and 
of his account as executor of the late William 
Taylor. I do not see how keeping an account 
as executor in respect of property of which 
he was universal legatee is an admission of 
liability ns trustee. 

The question whether the law of benami 
could be relied on for the purpose of making 
out that the samindar took the property as be- 
namtdar and was to be deemed to hold it in 
trust for Richard Taylor was not raised in the 
written statement and was not argued on the 
hearing of the appeal. Mr. Sankaran Nair, 
J., in his judgment in Kunha v. Juana (1), 
in discussing section 81 of the Succession Act 
observes “ifthe transferee is only a benamt- 
dar then no question arises. As regards the 
question I do not desire to say more than is 
necessary for the purposes of this case. In 
questions arising in connection with a will 
exeguted by an English testator I do not 
think that the law of benamz can be relied 
upon when the effect of its application would 
be to override the express provisions of the 
Trusts Act, the Succession Act or the English 
Rules of Equity on which these provisions are 
based.” 

I think this appeal fails and must be dis- 
missed. Speaking for myself I think there 
can be no question that Mr. Taylor desired 
that his property, with the exception of the 
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house, books, furniture, &e., should go to the 
brother Richard. Mr. Taylor, however, in ex- 
pressing his desire, failed to comply with the 
requirements of the law. There is thus no 
legal obligation on the present szamindar. 
The nature and extent of the moral obliga- 
tion which rests upon him will no doubt be 
duly considered by the present zamtndar and 
his advisers. 

In the circamstances I think all the costs 
of the appeul may be paid ont of the estate. 

The result is the appeal is dismissed. Costs 
out of the estate, 

Sankaran Nair, J.—By his will, dated 19th 
April, 1892, according to its terms, William 
Taylor gives the property absolutely to the 
zamindar of Parlakimidi. 

The letter of the 25th April 1895 was not 
communicated to the zamindar by William 
Taylor during his life-time. The Court can- 
not, therefore, impose upon the conscience 
of the zamindar a trust eto carry out the 
wishes of the testator as declared by him in 
his letter. This letter does not create a trust 
under section 5 of the Trusts Act. It cannot 
be treated as a will or part of a will as it is 
not attested. As anon-testamentary instru- 
ment it is of no effect as it is not registered 
and does not dedicate any property to any 
trast or place it beyond the power of William 
Taylor to deal with it. 

Mr. Sundara Aiyar no doubt contended 
that the provisions of the section as to the 
creation of trusts do not apply, as the 
proviso exempts cases of fraud and it would 
be a fraudulent act on the.part of Parlakimidi 
to take the property himself and frus- 
trate the wishes of the testator. The term 
“fraud” no doubt has been used in India 
in a wider sense than in English law. See 
Pattakara Amamalat Goundan v. Rangasamt 
Chetti (8), but I adhere to my opinion in 
Kunha v. Jnana (1) that the Court will impose 
a trust on a legatee only when there is 
frand according to English law. 

The other question remains, whether the 
letter may be used to show that’ Parlakimidi 
is only a benamidar or trustee and that 
hetook no benficial interest in the property 
devised. 

In the case of an ordinary transfer by 
mortgage which may have been registered 
and attested by two witnesses, it has not 
been doubted so far as I know that it is open 
to any person interested to show that the 
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transferee is 
or trustee for another person. 
the same in respect of any other transfer 


only a benamidar 
The case is 


-ostensible 


inter vivos. Section 92 of the Evidence Act 
applies only to the terms of a transfer and 
does not preclude the admission of any evi- 
dence to show the benamt character of the 
transaction. Otherwise benam: transactions 
would have practically ceased to exist long 
ago. lIcannot find any principle which would 
justify admission of such evidence in cases of 
sales, mortgages, &c., and its re jection in the 
cases of wills. Thecase of benami and trust 
for this purpose stand on the same footing. 

Section 82 of the Indian Succession Act on 
which Mr. Napier laid much stress has no- 
thing to do with the matter as it only declares 
as to wills the rule applicable ordinarily to 
every transfer. 

I am, therefore. of opinion that this letter 
may be looked at for the purpose of determin- 
ing the question whether the Parlakimidi was 
only a benamidar or trustee for Richard Tay- 
lor. The fact that this is the case of an 
English testator makes no difference. The 
next question is, assuming that it “does not 
show that he was only a benamidar or trustee 
for Richard Taylor, can it also be admitted 
for showing that Parlakimidi was only a 
trustee under section 81 of the Trusts Act. 

Section 81 runs thus, so far as it is now 
material: “ where the owner of property trans- 
fers it or bequeaths it, and it cannot be in- 
ferred consistently with the attendant cir- 
cumstances that he intended to dispose of the 
beneficial interest therein.” 

It appears clear to me that “the disposal 
of the beneficial interest therein” has refer- 
ence to the transfer or bequest referred to in- 
the earlier part of the section, or in other 
words, if it is legally proved that the trans- 
feror or testator did not intend by such trans- 
fer or bequest to part with the beneficial in- 
terest the transferee or legatee is a trustee 
for the transferor or his legal representative 
and cannot claim the property under such 
transfer or bequest. 

It was further argued that this intention 
cannot be proved as it is not “an attend- 
ant circumstance” under section 81. An 
" attendant circumstance” in this section, I 
conceive, means a circumstance that accompa- 
nies or follows the transfer or bequest. It 
appears to me that this letter in question was 

intended to accompany or follow the will 
N ; 
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and, therefore, may be taken into consideration 
to discover the intentions of the testator. 

Tho legal representative of the testator 
takes the property, not because the testatér 
intends he should take it, but becanse he has 
shown his intention that the legatee should | 
not take it, the law gives it to him. I hate 
already stated my opinion that if the let- 
ter and the will give the property to Richard 
Taylor he would take it. Otherwise the legal 
representatives take under section 81. I have 
discussed the question fully in my judgment 
in Manuel Louis Kunka v. Jnana Coelho (1) 
and there given the reasons for the conclusions 
herein summarised. I have not referred to 
the English cases on the subject for the 
following reasons. 

I am not aware that the doctrine of Eng- 
lish law that the appointment of executors 
is a gift to them of the personal estate has 
ever been applied in India. In the case of 
Hindus, an executor has only been treated 
as a manager of the property. The Trusts 
Act was intended to get rid of conceptions of 
double ownership, a ‘legal’ and an ‘ equit- 
able’ estate. Further, a benamz transfer 
by <A to B for the benefit of C was 
not in the contemplation of English law- 
yers. The English law, therefore, may be 
referred to, to explain the Anglo-Indian law 
and not for the purpose of determining whether 
there has been a departure from it. I have 
nothing to add to my review of the English 
casesin Kunhav. Jnana (1). Mr. Napier’s ex- 
planation of Re Bayes (8), cannot be accepted 
after the recent decision of Bigham J, in 
(9). Where the trustee in bankruptcy did 
not admit that the bankrupt was only a 
trustee yet the Couri upheld the trust on 
the admission of the bankrupt only. 

The letter though written three years after 
the will must be read with the words in the 
will that the testator had no doubt that 
Parlakimidi will carry out his wishes. And 
reading the two together, I have no doubé 
that according to the intention of the testator 
the will gave no beneficial interest to Parla- 
kimidi and he was to take it for the benefit 
of Richard Taylor or the next-of-kin of the 
testator. It is unnecessary to decide between 
their claims as Richard Taylor also now 
claims for the benefit of allofthem. J would, 
therofore, allow the appeal and declare that 
the defendant holds the property in his po- 

(9) Law Times, Vol. KOTA, page 939, 
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ssession for the benefit of the plaintiffs. The 
costs must come outof the estate. I cannot 
in conclusion help expressing my regret that 
the Comt of Wards has allowed the matter to 
come before the Court when the plaintiffs do 
wt claim the amount deposited in Arbuthnot 
7 Co. 
By Court. — The appeal is dismissed. 
Appeal dismissed. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seconp CIL Appear No. 1772 or 1907. 
April 7, 1909. 

Present :—-Mr. Justice Mookerjee. 
BEPIN BEHARY DAS—Puartirr— 
APPELLANT 
versus 
HARA CHANDRA BAIRAGI AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Res judicata —Denee tn rent suit—Question of annual 
rent payable—Ex parte decree—Ciril Procedure Code Act 
XIV of 1882), s. 13. 

Whether the decision as regards the amount of 
rent payablo annually, in a previous suit operntes 
as res judicata must be determined with reference 
to the question whether the issue in the previous 
suit related to the amount of rent payable for a 
particular period or to the rent payable for the 
full term of the lease. In the former contingency the 
decision is not res judicata ; in the latter event, it is. 
` Rajendra Nath Ghose v. Tarangint Das, 11 © L. J. 
248 and Bishun /’riya Chowdhuranı v. Bhaba Sundari, 
Debya, 28 C 818, followed, 

An ev parte decree operates aa res judicata nob 
only ag regards questions whi: h were substantially 
and directly in issue and had been decided, but 
also as regards points which ought to have been 
taken in defence aud were not taken in defence 
by the absent defendant, 

Shyama Oharan v. Mrinmay:, 81 0. 79, followed. 

Modhuruden Shaha v. Brae, 16 C. 300 (F. B.), re- 
ferred to. 

Appeal from the decree ofthe Sub-Judge 
of Backerganj, dated May 14, 1907, affirming 
that of the Munsif of Barisal, dated Novem- 
ber 29, 1906. 

Babus Jogesh Chandra Roy and Rajendra 
Ohandra Guha, for the Appellant, 

` Babu Gunoda Charan Sen, for the Re- 
spondents, 

Judgment.—tThis is an appeal on 
bghalf of the plaintiff in an action for rent in 
respect of the years 1309 to 1312. The 
plaintiff claimed rent at the rate of Rs. 58 
in cash and 103 brshes of paddy in kind. 
The defendants Nos. 2, 3 and 4 along contested 
the claim and they alleged that the amount 
of annual rent was Rs, 58 only and that 
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no rent in ntl aay by them. The 


substantial question in controversy between 
the parties is as to the conclusive effect of 
a previous decision between them in a suit 
for rent in respect of the years 1804 to 
1307. Inorder to explain how this question 
arises ibis necessary to mention that accord- 
ing to both the parties the tenancy has 
been in existence during many years past 
and according to the plaintiff the terms of 
the tenancy were settled so far back as the 
lst January 1856, by a kabuliat which has 
been marked as Ex. (1). The case for the 
plaintiff is that this kabuliat was executed 
by the father of some of the defendants 
and grandfather of the other defendants, 
that in 1901 he sued the predecessor in 
interest of the defendants for rent at the 
rate mentioned in the kabuliat, that that claim 
was resisted by the father of defendants Nos. 
5 to 8 and a decree was made in favour of the 
plaintiff on the basisof the kabuliat. This 
decree was cz porte as against all the defend- 
ants other than the father of defendants Nos. 5 
to 8. Under these circumstances the plaintiff 
contends that the question of the gennineness 
of the k2bultat and of the rate of rent annual- 
ly payable thereunder is res judicata between 
the parties. Both the Courts below have 
overruled this contention and have come 
to the conclusion upon the evidence that the 
kabuliat is not genuine and that the plaintiff 
is not entitled to recover rent at more than 
Rs. 58 annually. 

The plaintiff has now appealed to this 
Court and on his behalf it has been con- 
tended that the Courts below have mis- 
understood the legal effect of the decision in 
the suit for rent of 1901 and that upon 
that decision it ought to have been held 
that the question of the genuineness of the 
kabuliat as also of the rate of rent payable 
thereunder is res judicata between the 
parties. It appears that the original tenant 
Nil Madhub, the executant of the habuliat, left 
four sons, Issur, Sree Nath, Hara Chandra 
and Chandra Sagar. Igwar left four sons 
Dwarka Nath, Palaki, Peary and Ganga 
Charan, who are defendants Nos. 5 to Sin the 
present litigation. Chandra Sagar left two 
sons, Prohlad and Parna, who are defend- 
ants Nos. 3 and 4 in the present suit. Sree 
Nath and Hara Chandra are the first and 
~adi the previous suit fore 
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Chandra and the sons of Chandra Sagar. 
That suit was defended by Issur alone, and 
Sree Nath and Hara Chandra though served 
with notices did not appear at the trial. 
In the present case the claim has been 
resisted not by the sons of Issur, but 
by Hara Chandra and the sons of Chandra 
Sagar. This appeal, however, has been resist- 
ed by Hara Chandra alone. It has been 
contended by the learned vakil for the 
appellant upon tke authority of the cases 
of Jeo Lal Singh v. Surfun (1), Hurry Behari 
Bhagat v. Pargun Ahir (2), Bakshi v. Nizam- 
uddi (8), Nil Madhub Sarkar v. Brojo Nath 
Singha (4), Maharani Beni Pershad Koeri v. 
Raj Kumar Ohowbey (5), Rajendra Nath Ghose 
v. Tarangint Dasi (6), Kali Roy v. Pratap 
Narain (7) that as the question of the 
annúal rent payable in respect of thẹ tenancy 
was raised and decided in the previous suit 
that decision must be treated as res judicata. 
In my opinion this contention is clearly well 
founded and must prevail. It is not neces- 
sary to examine in detail the various deci- 
sions to which reference has been made in 
the course of the argument. The prin- 
ciple applicable to cases of this description 
is now well settled and was thus laid down 
by Banerjee, J., in the case of Rajendra Nath 
Ghose v. Larangini Dasi (6): The question 
whether an issue as to the rate of rent gener- 
ally isa direct or indirect issne in a suit 
for arrears of rent must be determined with 
reference to the frame of such suit and cannot 
be determined upon any general a priori 
grounds ; if the rent is claimed at acertain 
annual rate, on the simple ground of rent 
having been paid at that rate in the preced- 
ing year, it cannot be said that an issue 
as to the annual rate of rent generally is 
a direct issue in such a suit. On the other 
hand, if the rent is claimed, at an annual 
rate alleged to have been stipulated for in 
a binding contract between the parties either 
written or oral, and the Court proceeds to 
try the question, what is the yearly rent pay- 
able according to the contract set up, the 
general issue must be taken to be a direct 
one.” In other words whether the decision 
in the previous suit operates as res judicata 
must be determined with reference to the 


(1) 110. L R. 493. (2) I9 ©. 656. 
(8) 200. 505. (4) 21 0. 236, 
(5) 6 U. W. N. 589. (8) 1 0. L. J, 248. 
(7) 5 0. L. J. 92 
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question whether the issue in the previous 
suit related to the amount of rent payable 
for a particular period or to the rent pay, 
able for the full term of the lease. In the 
former contingency the decision is not res 
judicata, in the latter event it is. This view 
is also supported by the decision of thil 
Court in the case of Bishun Priya Chowdhu- 
rani v. Bhaba Sundari Debya (8) in whith 
it was ruled tbat when in a previous suit a 
particular stipulation contained in a kabultat 
has been held to be valid, it is not open to the 
Court subsequently to try the issue whether 
that particular stipulation is valid or not. 
Now in the case before me the question raised 
in the suit of 190] was what was the defend- 
ant’s jama. Upon this issue the plaintiff 
relied upon the kabuliat, 1856. 

Issur who was the first defendant in that 
suit and resisted the claim of the plaintiff, 
apparently denied the genuineness of that 
kabuliat. The Munsif came to the conclusion 
upon the evidence that the document was 
genuine and that it established the annual 
rate of rent as alleged by the plaintiff, 
It is difficult to appreciate how in the face 
of this determination itis open to the de- 
fendant inthe present litigation to plead that 
the kabuliat is not genuine., The learned 
vakil for the respondent has conceded that 
so far as the representatives of Issur are con- 
cerned, itis not opento them to challenge 
in the present suit the gennipeness of the 
kabuliat or to raise again the’ question of 
the rate of rent annually payable thereunder. 
But he argued that so far as his client, 
the second defendant, Hara Chandra is con- 
cerned the decision is not res judicata because 
the decree in the previous snit so far as 
Hara Chandra is concerned was ex parte. The 
learned vakil suggested -that the rule of 
res judicata does not apply to ex parte decrees. 
This view of course is manifestly untenable 
and it is sufficient to refer to the decision of 
this Court in the case of Modhusuden Shgha 
Mundul v. Bras (9). The same view is also 
supported by the case of Shyama Oharan 
Banerji v. Mrinmayit Debi (10) in which it 
was held that an ez parte decree operates as 
res judicata not only as regards questions 
which were substantially and directly in 
issue and had been decided, but also as 
regards points which ought to have been 


(8) 28 C. 318. (9) 160. 300, 
(10) 31 0, 79, | 
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taken in defence and were not taken in 
defence by the absent defendan® The con- 
tention, therefore, that the mere circum- 
stance that the decree was ex parte as against 
some of the defendants and contested as 
against the others made the decree inopera- 
tjve as res judicata so far as the absent de- 
fendants are concerned cannot be supported. 
The true test to be applied is, what was 
the question raised and decided and was 
the decision of such questions necessary for 
the decision of the points in controversy be- 
tween the parties. Judged by this test, 
there is no question that the defendants have 
no case at all. Jt may be pointed out that 
if the contention of the respondent Hara 
Chandra prevails, extraordinary complications 
ought arise., According to the view put 
forward by the vakil for the respondent, the 
plaintiff is entitled as against the representa- 
tives of Issur to realise rent on the basis 
of the kabuliat and as against Hara Chandra 
and other defendants agains! whom the 
previous decision was ex parte, he is entitled 
to realize rent only at the rate admitted by 
them. If so, how is the decree to be framed P 
Are there to be two decrees one against the 
representatives of Issur, and another against 
the other defendants P But even if this was 
done what would be the effect of them, and 
what would be the position of the purchaser 
at the sales in execution of those decrees ? 
Would he be entitled to hold the tenancy 
under the terms of the kabultaé or under 
the terms alleged to be the true terms of 
the tenancy by the other defendants P It is 
obvious to my mind that the contention of 
the defendant is unsound. There is also no 
doubt that the representatives of Issur realis- 
ing the difficulty of their situation have not 
defended the present action, whereas the 
other defendants against whom the former 
decision was ex parte have tried to make the 
most of the situation that they did not 
appear in the previous litigation. They now 
ask the Court to ignore the previous decision 
and to pass a decree in their favour, on the 
basis of what they allege to be the rate of 
rent. Upon no conceivable principle of law 
canethey be permitted to do so. The result, 
therefore, is that the decision of the Subordi- 
nate Judge must be set aside and the case 
remitted to him in order that he may pass 
a decree in favour of the plaintiff against 
all the defendants on the basis of the kabuliat 
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after the decision of any other question which 
may arise. Costs of this appeal will abide 
the result. 


Oase remitted. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Ssecoxp Civiu Aprzat No. 299 or 1907. 
April 5, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Richardson. 

KAMLA SAH AJ—PLAINTIFE— APPELLANKT 

verstis 

BABU NANDAN MIAN AND anorngr—- 

DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), a. 92—Mortgage bond 
Subsequent delivery of possession to mortgagee-—Satis- 
faction of mortgagee’s dues—-Lroof by oral evidence. 

Whero aftor the execution of a mortgage bond, 
the mortgagor placed the mortgagee in possession 
of the mortgaged premises under an agreement by 
which the mortgagee was to continue in possession 
for seven years and to receive the profits in fall 
satisfaction of his dues under the mortgago: 

Held, that as the effect of the subsequent agree- 
ment was not to alter, contradict, add to or sub- 
tract from the terms of tho original agreement, but 
merely to provide meaus for the satisfaction of the 
bond, the agreement could be proved by oral evi- 
dence, and section 92 of the Evidence Act did not 


oppiy. , ; 
m Bakhsh vy Durjan, 9 A. 392, followed. 

Indarjtt v. Lalchand, 18 A. 168 and Himmat Sahai v.. 
Llewhellen, 11 C. 486, referred to. 

Balhishen Das v. Legge, 22 A. 149, 27 I. A. 58, distin- 
guished. ' 

Appeal from the decree of the Sub- 
Judge of Muzaffarpur, dated November 7, 
1906, affirming that of the Munsif of Sita- 
warhi, dated July 16, 1906. 

Babu Manmatha Nath Mukerji (for Babu 
Joy Gopal Ghose, for the Appellant. 

Babu Luchmt Narain Singh, for the Re- 
spondent. 

Judgment.—tThis is an appeal on 
behalf of the plaintiff in an action to enforce a 
mortgage bond which was executed by the 
first defendant in favour of the second 
defendant on the 18th June 1897. On the 
25th September 1905 the second defendant 
transferred to the plaintiff his rights under’ 
the mortgage security. The first defendant 
resisted the claim onthe ground that there: 
was nothing due on the bond, as after the’ 
execution of the mortgage he had placed the. 
mortgagee in possession of the mortgaged 
premises under an agreement by which tho 
mortgagee was to continue in possession for 
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seven years and “to receive the profits in full 
satisfaction of his, dues under the mortgage. 
The Courts below ‘have concurrently found 
in favour of the reality of this transaction. 
Butit has been contended before us on behalf 
of the appellant thatthe subsequent arrange- 
ment by which the mortgagee was placed in 
possession and was authorised to receive the 
profits in satisfaction of his dues under the 
mortgage cannot be proved by oral evidence 
under section 92 ofthe Evidence Act. This 
contention in our opinion is not well founded. 

Section 92 of the Evidence Act provides 
that when the terms of any contract, grant or 
other disposition of property or any matter 
required by law to be reduced to the form 
ofa document have been proved according 
to section 91, no evidence ofany oral agreement 
or statement ahall be admitted as between 
the parties to any such instrament or their 
representatives in interest, for the purpose 
of contradicting, varying, adding to, or sub- 
tracting from its terms. In order to make 
section 92 applicable, therefore, it is to be 
shown that the oral agreement or statement 
was one which had the effect of contradict- 
ing, varying, adding to, or subtracting from 
the terms of the original contract. Now, in 
the case before us, the effect of the sub- 
sequent agreement was not to alter, contradict, 
add to, or subtract, from the terms of the 
original agreement but merely to provide 
means for the satisfaction of the bond. 

The learned vakil for the appellant con- 
tended that the effect of the agreement was 
to alter the term as to payment, becanso 
whereas under the instrument the mortgage- 
money was payable on a prescribed date 
the effect of the agreement was to substitute 
another mode of payment. 

In our opinion the effect of the agreement 
was not to alter the terms of the contract 
between the parties. The learned vakil for 
the appellant conceded that if the mort- 
gagor agreed with the mortgagee to pay 
money in instalments and did actually pay 
sums according to such agreement, section 
92 would not debar the mortgagor from 
proving that payments had actually been 
made, But he contended that although in 
this case by analogy it might be open to 
the mortgagor to prove that the mortgagee 
had received the profits of the mortgaged 
property, yet it was not open to the mort- 
gagor to prove that it had been agreed 
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upon between himself and his mortgagee 
that the value of the profits so received 
was sufficient to discharge the mortgage debt ; 
or in other words, although it was open tg 
the mortgagor to prove that the mortgage- 
money had been paid not in cash but by the 
profits of the mortgaged property the agree- 
ment in so far as it provided that this prô- 
fit during a certain term was to be received 
in full satisfaction of whatever was due ufon 
the mortgage could not be established. Obvi- 
ously there is no force in this contention, 
because the latter part of the agreement 
does not in any way affect the terms of the 
original contract. The view that we take 
was adopted by the learned Judges of the 
Allahabad High Court in the case of Ram 
Bakhsh v. Durjan (1) There in defence to 
a suit upon a hypothecation bond payable 
by instalments it was pleaded that at the 
time of the execution of the bond it was 
orally agreed that the obligee should in lieu 
of instalments have possession of part of 
the hypothecated property until the amount 


-due on the bond should have been liquidated 


from the rents. It was further alleged that 
in accordance with this agreement the plaint- 
iff mortgagee had obtained possession of the 
land and that he had thus realised the whole 
of the amount due upon the mortgage. It 
was.contended that the oral evidence was not 
admissible in proof of this agreement. The 
objection was overruled and it was held 
that the oral agreement was not one which 
detracted from, added to, or varied the original 
contract but only provided for the means 
by which the instalments were to be paid 
and that oral-evidence was admissible in 
proof of such an agreement. This decision 
was subsequently accepted as good law in 
the case of Indarjtt v. Lalchand (2) in which 
it was ruled that section 92 does not debar 
a party toa contract in writing from show- 
ing, notwithstanding the recitals in the deed 
that the consideration specified in the deed 
was not in fact paid as therein reeited, 
but was agreed to be paid in a different 
manner. This latter decision of the Allah- 
abad High Court was based upon an earlier 
decision of this Court in the case of Lala Him- 
mat Sahat Singh v. Llewhellen (8). This deci- 
sion as wellas the decision in the case of 
Indarjit v. Lalchand (2) have been repeatedly 
0 9 A. 892 (2) 18 A. 168. 
8) 11 C. 486 
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followed in this Oourt as good law. It was, 
however, suggested by the learned vakil for 
the appellant that the view taken in these 
cases has ‘been overruled, by implication 
atany rate, by the decision of their Lordships 
of the Judicial Committee in the case of 
Balkishen Das v. F. Legge (4) in which 
it was ruled that oral evidence was not 
admissible in proof of an alleged agreement 
that fbe document which purported on the face 
of it to be a conveyance was intended by 
the parties tobe in reality a mortgage trans- 
action. The case before us is obviously of 
an entirely different character. The agree- 
ment set up before their Lordships of the 
Judicial Committee was one which had un- 
doubtedly the effect of contradicting the terms 
of the original contract. But even as regards 
this decision of the Judicial Committee, it 
may be pointed out that there has been 
divergence of Judicial opinion as to its 
precise effect. It has been ruled by this 
Court in the cases of Khankar Abdur Rah- 
man v. Ali Hafez (5) and Muhammad Ali 
Hossein v. Nazar Ali (6), that although oral 
evidence of the agreement might not be 
admissible, oral evidence of conduct might 
be admissible. A contrary view has been 
taken by the Madras High Court in the 
case of Achutaramuraju v. Subharaju (7). We 
are not called upon on the present occasion 
to consider which of these views is consistent 
with the decision of the Judicial Committee. 
It is enough for us to hold that the agree- 
ment which was set up in this case can 
be proved by oral evidence. The result, 
therefore, is that the decree of the Court 
below must be affirmed and this appeal dis- 
missed with costs. 


; Appeal dismissed. 
A. 149; L. RB. 271. A. 58 


(4) 22 
2) 28 C. 256. (6) 28 C. 289. 
) 25 M. 7. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp CIvIL Appgat No. 272 or 1908. 
August 27, 1908. 
* Present :—Mr. Skinner, A. J. C. 
DAUD KHAN—P tarmrirr—A PrELLANT 


VETEUE 


GOVINDA—DEFENDANT—RESPONDENT. 
Limitation Act (XV of 1877), sch. II, arts. 128,127,144 
—Surt by a Muhammadan, not governed by Hindu joint 
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family system, for share of joint property—Limitation—_ 
Possession of deceased’s vmmovable property by one of 
several hewa—Adverse possession, essential requisites’ 
of. i A 
Article 127 of the second schedule of the Limit- 
ation Act, 1877, is inapplicable to Muhammadans, who 
have not alleged that they have by “custom adopted 
the Hindu system of joint family property. - 

Mahomed Akbar Shaha v. Anuibs Chowdhram, 22 
C. 954, Amme Rahan v. Za Ahmad, 13 A. 282 ; Patcha 
v. Mohidin, 15 M. 57, followed. 

Barasha v. Masumsha, 14 B 70, not followed. , 

Article 123 only applies to a case, in which it is 
sought to obtain the legacy or share.from a person, 
who isthe executor of the will, or otherwise repre- 
sents the estate with a legal obligation to distri- 
bute the assets 

Keshav Jagannath v. Narayan Sakharam, 14 B. 
286 ; Issur Chunder Doss v. Juggut Ohunder Shaha, 
90. ‘79, followed i 

Kasmi v. Ayishamma, 15 M. 60, distinguished 

Where one member of a family, whether Hindu, 
Muhammadan, or of any other religion, takes posses- 
sion of immovable propərty in British India, whioh 
has fallen by inheritance to him and other relatives- 
of the deceased, not adversely to others, but in their’ 
joint interests, ho and they, 1f not jomt owners of 
the property under Hindu Law, should be regarded. 
as tenants-tn-common, and the possession òf one of 
them should uot be considered as adverse to the. 
others, unless he either actually ousts them or denies, 
their title, or there is such long and complete 
abandonment of the property on their part as to` 
justify a finding that ouster has in fact occurred. 

Ittappan v. Manavikrama, 21 M. 158 at pp. 159 and 
165 ; Ujalbi Bibi v. Umakanta Karmokar, 31 O. 970; 
Gangadhar v. Parushram, 29 B 300; Mihin Lal v. Badri 
Prasad, 27 A 436 5 Sheoba v, Simaria, 20. P. L. R. 
17 followed. 

Sheodayal Singh v. ' Bhagivath Singh, ‘13 e L. P. R. 
99, dissented from. 


Second appeal against the oe of Mr. 
A D. Barr, District: Judge, Akola, dated 
the 5th February 1908: reversing the decree. 
of Mr. G. G. Telang, Munsif, Mehkar, dated 
the 24th September 1907. 

Mr. F. W. Dillon, for the rria. 

Mr. M. R. Dixit, for the Respondent. 

Judgment.—tThe plaintiff Daud Khan. 
is half-brother to the defendant Hassan Khan, 
both having been sons of one Yeshwant. 
Khan by different mothers. Yeshwant Khan. 
died in 1886, when Daud was only 4 years,» 
of age. Hassan, who was older, took pos-. 
session of field No. 2 of Mauza Anjani Khurd, 
whilst Daud was taken away by his mother 
to her mother’s house, where he has since 
lived. Daud came of age in 1900, in which 
year Hassan sold the field to the ‘other 
defendants, who are the contesting - parties 
to this suit, for possession of half the field. 
and Rs. 99 on account of mesne. profits, 
which was filed by Daud in 1906. . The 
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plaintiff admittedly never had actual po- 
ssession of the field or any part of it, nor 
received any shave of its profits, andit was 
recorded as held by Hassan, whilst on the 
other hand the only act inconsistent with 
the plaintiff's ownership prior to the sale 
alleged to have been done by Hassan is a 
mortgage to the other defendants in 1889. 
This mortgage has not, however, been proved, 
nor has it been shown that Hassan parted 
with possession of the field prior to 1900. 
Hassan’s vendees resist the plaintiffi’s claim 
as time-barred. They also pointed out 
that in view of the other heirs left by 
Yeshwant, the plaintiff was anyhow only 
entitled to 7/82 of the field and not to 3. 
The claim to mesne profits was not other- 
wise disputed. 

The Court of first instance framed a 
preliminary issue : “ When did the posses- 
sion of plaintiff’s brother become adverse to 
plaintiff under article 144 of Indian Limit- 
ation Act, schedule II ?”, but in its order 
of the 6th April 1907, instead of answer- 
ing the question it had framed, found that 
the article governing the case was either 
120 or 127, that limitation ran from the 
time partition was asked for by the plaintiff 
and refused to him, a-d that the suit was 
consequently within time. [ne Munsif then 
framed the .somewhat imadequate further 
issue: “Whether, plaintiff is entitled to 
the relief asked forf”, and holding that 
the plaintiff was as much entitled as the 
defendant Hassan to claim the shares of 
other sharers and reversioners, geve him the 
‘decree he had asked for. 

Hassan’s vendees appealed, and the lower 
appellate Court, holding article 144 to be 
the one properly applicable, and assuming 
that Hasaan’s possession was ab initio adverse 
to Daud, has held the claim time-barred, 
and dismissed the suit. Daud has now pre- 
ferred a second appeal, to which all the 
defendants were made respondents, but Has- 
“gan being absent and unserved, the appeal 
has been dropped as against him, and has 
proceeded against the other defendants only, 
who were represented by counsel. 

The first ground of appeal, that article 
127 is applicable, has been dropped by Daud’s 
learned counsel, who frankly admits that, 
though the ruling of the Bombay High 
Court in Bavasha v. Maswmsha (1) is in 

(1) 14 B. 70. 

e 
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its favour, the weight of authority is against 
it. I need, therefore, only say that folldw- 
ing the ruling of the Calcutta High Court in 
Mahomed Akbar Shaha v. Anarbi Ohowdhraht 
(2) and those of the Allahabad and Madras 
High Courts in Amme Raham v. Zia Ahmad 
(3) and Patcha v. Mohidin (4), therein cited,” 
I hold article 127 inapplicable to Muham- 
madans, who have not alleged that they 
have by custom adopted the Hindu system 
of joint family property. 

Admitting article 144 to be applicable. 
Daud’s learned counsel argues that the 
lower appellate Court has wrongly assumed 
Hassan’s possession to have been adverse 
ab inilio, that he and Daud should be held 
to have succeeded to their father’s field at 
his death as ‘tenants-in-common,’ that 
the possession of a tenant-in-common does 
not become adverse to his co-tenant until 
there is some definite ouster or repudiation 
of the co-tenant’s title; that in this case 
there was no such ouster or repudiation until 
the sale to the other defendants ; but that 
on the contrary the evidence adduced by 
them shows thata mortgage of the field 
alleged by the witness Rodh Bhutte (not 
that to them, which they had alleged in 
their pleadings) was made by Hassan as 
family manager for family purposes, thus 
supporting the theory ofa tenancy in com- 
mon. He relies on the decision of the 
Madras High Court in IHappan v. Manati- 
krama (5) and on an unpublished ruling of 
my predecessor Batten in Musammat 
Amirbi v. Musammat Hasmat Bi (Second Ap- 
peal No. 74 of 1906). 

For the respondents. on the other hand 
it has been contended before me that the 
article properly applicable is 123, and reli. 
ance has also been placed on the opinions 
expressed by Ismay, J. C.,in Sheodayal Singh 
v. Bhagirath Singh (6), that ‘ apart from any 
question of trust the possession of one co- 
owner is clearly adverse to another co-owner’, 
and that ‘a lambardar cannot be presumed 
to be the agent of every person whose name is 
recorded as a co-sharer.’ 

Three rulings were cited in support of the 
proposition that article 123 applies, but? only 
one of them is tothe point, vizs., that of a 
Divisional Bench of the Madras High Court 

(2) 22 0. 954. (8) 18 A. 282. 


(4) 15 M. 57. (5) 21 M. 163, at pp. 169 and 165. 
(6) 13 0. L. P. B 99. 
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in Kasmi v. Ayishamma (7). In that case 
a*Muhammadan lady sued the hefe in posses- 
sion for her share of the property of her hus- 
Band, who had died intestate 14 years before, 
and the suit was held to be one for ‘a distribu- 
tive share,’ and as such time-barred. There 
was no allegation, however, of tenancy in com- 
mon, The claim was partly for movable 
preperty, and the plaintiff admitted having 
received certain property at her husband’s 
death, which she offered to bring into hotch- 
pot. On the other hand a Divisional Bench 
of the Bombay High Court in Keshav Jagan- 
nath v. Narayan Sakharam (8), following a 
Divisional Bench of the Calcutta High Court 
in Issur Ohunder Doss v, Juggut Ohunder 
Shaha (9), held that article 123 ‘only ap- 
plies to a case, in which it is sought to 
obtain the legacy or share from a person, 
who is the executor of the will, or other- 
wise represents the estate with a legal 
obligation to distribute the assets.’ 

If there is any conflict between these 
ralings and the Madras one (which in view 
of the facts of the Madras one I do not 
think there necessarily is), I should prefer 
to follow them; bat any how in this case 
there can be no question of applying arti- 
cle 123 unless the question of * tenancy in 
common’ is decided against the plaintiff, 
for if he and Hassan took the field as tenants- 
in-common, and Hassan’s possession subse- 
quently became adverse, article 144 is clearly 
the one applicable. 

The questions whether Hassan and Daud 
took as “tenants-in-common” and if they 
did what presamptions should be made in 
regard to the nature of Hassan’s possession 
are mixed ones of law and fact by no means 
free from difficulty. ‘Tenancy in common’ 
is atechnical term of English law denoting 
a particular species of tenure that can only 
arise under certain circnmstances, to which 
there is no analogy in the present case. 
And as [smay, J. ©., has pointed out inthe 
casé already cited, a statute of William 
IV has altered the common law rule that 
the fact of a tenant in-common taking 
all the profits without accounting to his 
cotowner did notof itself constitute adverse 
possession. 

I find, however, that three of the High 
Courts have recognized the common law 


(7) 15 M. 60. (8)'14 B, 236, 
-(9)9 0. 79, 
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doctrine that the possession ofa tenant-in- 
common is that of his co-tenants as applying 
to cases more or less analogous to the present 
one, whilst the fourth has, without using 
the term tenancy in common,’ taken a similar 
view on the question of the nature of the 
possession of a lambardar as against his co- 
sharers. Thus besides the Madras case 
already cited, the Oalentta High Court in 
Ujalbt Bibi v. Umakanta Kurmokar (10) (also 
a case of a claim by one entitled to a share in 
the estate of a deceased Mnhammadan), 
accepted the principle that sole occupation 
by one tenant-in-common is prima facie not 
inconsistent with the right of any other 
tenant-in-common, and the Bombay High 
Court in Gangadhar v. Parashram (11) ad- 
mitted that as between tenants-in-common 
there must be an exclusion or ouster, though 
it held that in the particular case (the 
plaintiff having abandoned the property as 
an adult, and been away 44 years) there 
was ground for finding ouster as a fact, 
following an English case, in which a finding 
of ouster based on absence for 40 years was 
upheld. And in Mthin Lal v. Badri Prasad 
(12) a Bench ofthe Allahabad High Court 
on an appeal under the Letters Patent from 
a decision of a Judge of that Court held 
after reviewing previous decisions that the 
possession of a lambardar is not adverse 
unless he sets up an adverse claim or re- 
pudiates the title of his co-sharer, and that 
his merely withholding profits does not make 
it so, unless he refuses to pay on demand. 

And so in Sheoba v. Stmaria (18) Crosth- 
waite, J. ©., held that “as the defendant 
was the Jambardar and had to collect the 
profits, it cannot be said that his possession 
was adverse tothe plaintiffs, the recorded 
co-sharers, merely because he paid them no 
share of the profits, nor can it be suid that 
they were out of possession because they 
received no profits.” 

And though Ismay, J. C., in the case 
cited above has: expressed dissent from that 
opinion, I should in view of it and of the 
subsequent Allahabad ruling regard the point 
as open to reconsideration, and the more 
so as Mr. Ismay’s remarks on the question 
of tenancy in common and agency were to 
a great extent obiter dicta, as on the facts 
of the particular case there was good ground 

(10) 310 970 (11) 29 B. 800. 

(12) 27 A, 436, (18).2.0. P. D. R., IYL 
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for holding that the lambardar’s possession 
was in fact adverse to the co-sharers. The 
question of the nature of a lambardar’s po- 
ssession does not, however, directly arise in 
this case. 

On the whole I think the anthorities 
justify the view that when one member of 
a family, whether Hindu, or Muhammadan, 
or of any other religion, takes possession of 
immovable property in British India, which 
has fallen by inheritance to him and other 
relatives of the deceased, not adversely to 
the others, but in their jomt interests, he 
and they, if not joint owners of the pro- 
perty under Hindu Law, should be regarded 
as tenants-in-common, and that the posses- 
sion of such one of them should not be 
considered as adverse to the others, unless 
he either actually ousts them or denies their 
title, or there is such long and complete 
abandonment of the property on their part 
as to justify a finding that ouster has in 
fact occurred. Their tenancy, that is to say, 
is treated as analogous in its incidents in 
this respect (though it may not have been 
analogous in its origin) to an English ten- 
ancy in common, as it stood under the common 
law before the statute of William IV. And 
this rule is, I think, in accordance with 
equity, and particularly so in the case of 
sharers in the estate of a deceased Muham- 
madan, asin my experience early division 
of such estates into the numerous shares, 
which the Muhammadan Law prescribes, very 
rarely takes place, dnd itis usual for one 
member, to take possession of and manage 
the immovable property. not adversely, but 
withthe consent of the other persons interest- 
ed, against whom it would be hard that time 
should run from an arrangement to which 
they have consented. 

The lower appellate Court having dealt 
with the case on what I have found to be 
a wrong view of the law of limitation ap- 
plicable, ihe decree appealed against must 
(as against the first four defendants) be set 
aside, and the case remanded to that Court 
for a fresh decision. It will be for that 
Court to decide the following question of 
fact — 

(1) Did Hassan Khan originally take 
possession of the field in question 
adversely to the plaintiff, or as a 
tenant-in-common with him and the 

s other heirs of Yeshwant Khan ? 
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(2) Tf as a tenant-in-common, when did 
his’ possession or that of the other 
defendants, claiming under him, 
become adverse to the plaintiff P 

(83) To what share in the field was 
the plaintiff entitled when he filed 
this suit P 6 

The plaintiff will receive a refund of the 
Court-fee on his memorandum of second ap- 
peal, and the other costs of this appeal will 
be paid by the defendants Govinda, Debidas, 
Yado and Janknji. 


Case remanded. 





(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
APPEALS AGATNST Orpers Nos. 58 ro 57, 59 To 
86, 88 ro 102, 194 axp 204 or 1907, 
March 19, 1909. 
Present -—-Sir Arnold White, Chief Justice 
and Mr. Justice Abdur Rahim. 
SREEMAN MAHA MANDALESWARA 
KATARI SALVA MAHAPAJA UMADE 
RAJAH MAHARAJA RAYE KUMARA. TIRT- 
MAHARAJU BAHADUR DEVA MAHA- 
RAJULUNGARU, Zamindar or KARNET- 
NAGAR, (DECEASED) AND ANOTHER— 
APPELLANTS 
VETSUB 


SREEMAHANT PRAYAG DOSSJI VARU, 
TRUSTEE or TIRUMALAI TOMPATT, ETC., 
DEVASTHANAMS AND oTHeRs— 

RESPONDENTS. 

Hindu Law—Imyas tible estate—Debts due by the last 
holder—Liabtlity of son for debts of hi» father, the last 
holder---Aforigage decrees—Attachment of properties 
dusing judgment-dcbtor’s lifetume—Kzecution agatnst 
the sone— Execution taken out for the first tine agaist 
the sons—Custom forbidding alicnation by holder of an 
ampartible estate-—Ciril Procedure Code (Act XIV of 
1882), 8. 234, 

The property of a deceased holder of an imparti- 
ble estate must be regarded as assets in the hands of 
his legal representative for the purpose of section 284 
of the Code of Civil Procedure (Act XIV of 1882) and 
ean be proceeded against im execution of a decree 
against the deceased last holder. 

Rajah of Kalahasit v Achigadu, 20 M. 454, fol- 
lowed. 

Kali Krishna Sarkar v Raghunath Deb, 31 C. 224, 
and Machiagpa Chetti v. Chinnayasamt Narcker, 29 
M. 453, disapproved. 

Apart from any custom, the holder of an imparti- 
ble estate for the time being has complete dominién 
over it subject to the rights of maintenance in the 
other members of the family, and on the death of 
the holder it does not pass by survivorship. Jt de- 
scends as if jt were a separate estate, subject to the 
specin] rule of law that for the purpose of ascertnin- 
ing the party on whom the ‘estate devolves the pro- 
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perty is to be regarded not as a separate ponie buat as 
jointefamily property. 

Perasami Mudaliar v Seetharama Chetty, 27 M. 
243 ab p 248, Jogendro Bhupat: Harrochandra Maha- 
patha v. Nityanand Man Singh, 18 C. 151; L R IFLA. 
121; Saitaj Kuari v. Deora) Kuari, 10 A. 272 ; L R 16 
LA. 51 , Sri Rajah Yenumula Gavuridevamma Garu y. 
fe: Rajah Yenumula Ramandaia: Garu, 6 M. H. C. R. 
93, “Sri Rajah Rao Venkata Surya Mahipats Rama 
Krishna Bahadur v. Const of Wards, 22 M. 383, L. R. 
26 I A. 83, Tenkayamma Garu y. Venkata Ramayamma 
Bahadur, 25 M. 678, Zemimdar of Savigus v. Alwar 
Ayyangar, 3 M 42, Ai unachala y. Zamindar of Sarigiri, 
7M 328, Imudipatam Thirugnana Konduma Nach v. 
Periya Dorasami, 24 M 377; L. R. 281 A. 46; Uda- 
yarpaliam case, 28 M. 508, Abdul Aziz Khan v Appaya- 


e samt, 27 M. 131, Ramazan Nach v. Ramasamı Ohetti, 


30 M 285, Feera Soorappa Nayanı v, Errappa Naidu, 
29 M 484, referred to 

Where a custom was alleged by the representative 
of the last male holder whereby the holder could not 
alienate except in cases in which the manager ofa 
joint Hindu fnunly can, as manager, alienate joint 
family property 

Held, that for tho debts of the last holder, the im- 
partible estate in the hands of his son was liable for 
his debts and could be proceeded against in execution. 
If, however, the custom relied on was a custom under 
which co-parcenary subsisted between tho father and 
the son, the property in the hands of the son cannot 
be taken in execution of the decree against the father. 

“Such a custom, even if valid, cannot be set up in 
execution proceedings, but can be pnt forth in a sepa- 
rate snit, 

Where there were mortgage-decrees against the last 
holder of an impartible estate they could be execnted 
against the sons. A decree in a mortgage suit can- 
not be impeached in execution proceedings 

Hardt Naram Sahu v, Ruder Perkash Misser, 10 C. 
626,L R. 11 I A 26, Kumaretta Servatgaran v. 
Sabapathy Chettiar, 80 M 26, Tallapragada Sundar- 
appa v Boorugapalls Sree Ramulu, 30 M. 402, Daulat 
Ram v. Mehr Chand, 15 C 70, Sanval Das v Bismillah 
Begam, 19 A 480, referred to. 

Kuriyalls y Mayan, 7 M. 265, dissented from. 

Mungeshur Kuar vy Jamoona Prashad, 16 C. 608, Pro- 
sunmo Kumar Sanyal v Kala Das Sunyal, 19 C 683, 
Narayan v. Ramrao, 3 Bom L R 482, Sivarama Sastriat 
v. Somasundra Mudali, 28 AL. 110, distinguished. 

Chunder Pershad vy. Sham Koer, 33 O 676, not fol- 
lowed 

Where attachments have been offeoted in execution 
of decrees against tho last holder of an impartible 
ostato, further execution proceodings can be taken 


. against his representatives, though the attachmont 


does not givo the attaching creditor any higher mght 
than todiave the property kept tn custodia legis pend- 
ing the determination of his rights 

Krishna Rau vy Lakshmana Shanbohgne, 4 M 302, 
and Lakshmana Arar v Srinivasa Arya, BM L J. 
64, not followed 

Mot, Lal v. Katrabuldin, 250. 179, L.R 241. A 
170; Kristnasawmy Mudaliar v Oficial Assignee of 
Madras, 26 M 673, Frederick Peacock vy 3fadan Gopal, 29 
C. 428, Byramji v. Chunilal, 27 B 266, Sankaialinga 
Redd: v. Kapdasami Tevan, 80 M. 413, referred to 


Appeal against the orders of the District 
Court of North Arcot, - 
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Hon. V. Krishnasawmy Atyar and Mr. L. AS 
Govindaraghava Atyar, for the Appellants. 

P. R. Sundara Atyar, 8. Gopalsaromi Acyan- 
gar, T. V. Seshagiri Atyar, S. Srinivasa Atyar, 
T, V. Seshagiri Atyar, for the Respondents. 

Judgment.—This is an appeal against 
orders made by the District Judge of North 
Arcot on execution petitions presented by cre- 
ditors of the late Raja of Karvetnager 
against his son, the present Raja. : 

The decrees were obtained against the late 
Rajah and the petitioners sought to execute 
them against the present Rajah as the legal 
representative of his father. 

The decrees may be classified under 8° 
heads— 

I. Mortgage decrees. 

2. Decrees in execution of which pro- 
perties have already been niinen, 
ed. 

3. Decrees which creditors are now soa 
ing to execute for the first time. 

As regards classes 1 and 2, the Judge over- 
ruled the objections of the present Raja and 
allowed execution to proceed. As regards 
class 3 he dismissed the applications for at- 
tachment, but returned the applications with 
leave to represent them with an express state- 
ment that the property which the petitioners 
sought to take in execution was the separate 
property of the deceased Raja. 

The present Raja relies on an alleged cus- 
tom that the estate of Karvetnager is in- 
alienable except for purposes for which the 
manager of a joint Hindn family can, as such 
manager, alienate joint family property (See 
the order of the Judge, paragraph 1). The 
appeal was argued so far as the alleged cus- 
tom was concerned by way of demurrer, t.e, 
the alleged custom was assumed to exist. If, 
therefore, our decision on the questions of 
law which have been raised is in favour of the 


-~ present Ruja on the strength of the custom, the 


case will have to go back for a finding with re- 
ference to the alleged custom. We deal with 
the questions of law on the assumption that 
the tenure of the estate is governed by the 
alleged custom of inalienability qualified as 
stated. i 

It is obvious that whilst special questions 
of law aviso in connection with the mortgage 
decrees and the decrees in execution of which 
properties were attached during the lifetime 
of the late Raja, the questions of law which 
have to be considered in connection with de- 
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crees in which attachment’ is now sought for 
for the first time have also to be considered in 
connection with the other two classes of cases. 
It, therefore, seems convenient to deal with 
the 3rd class of cases in the first instance. 

The argument on behalf of the present 
Raja, putting it broadly was (1) that the 
estate being inalienable, he took it not by 
inheritance but by survivorship and this be- 
ing so, the interest of the late Raja came to 
an end on his death, and that, consequently, 
no property of the deceased had come to the 
hands of the present Raja within the mean- 
ing of section 234 of the Code of Civil Pro- 
cedure: (2) that the custom overrode the 
liability of the son under the Hindu law to 
pay the father’s debts and that, in any view, 
the decrees could not be enforced unless the 
creditors could establish that the decrees were 
in respect of debts which were binding on the 
family, and that this could only be made ont 
by an independent suit and could not be es- 
tablished in execution proceedings. 

With reference to these questions we adopt 
the exposition of the law given by Sir Bhush- 
yam Tyenger in this judgment in Periasami 
Mudaliar v. Seetharama Chettiar (1) :—“ If 
the decree was obtdined against the father 
only and the father dies before the decree is exe- 
cuted or fully executed, the decree can, of couree, 
be executed against the son (under section 234 
of the Civil Procedure Code) in his character 
as legal representative of the deceased 
judgment-debtor; and in that case only the 
separate or self-acquired property of the de- 
ceased father can be attached and sold as the 
property of the deceased which-has come to 
the hands of the legal representative, but ac- 
cording to the course of decisions in the Pre- 
sidency, the joint family property in the 
hands of the son could not be attached and 
‘sold either in whole or in part, the ratio deci- 
dendi of these decisions being that in execut- 
ing the decree against the son on the death of 
the father, the question whe-her the debt is an 
illegal or immoral one cannot be raised in exe- 
cution proceedings and that the decree can be 
executed against the son under section 234, 
Civil Procedure Code, only as the legal re- 
presentative of his deceased father, who, 
equally, with the father, will be bound by 
the decree, whatever may have been the 
character of the debt but who will be liable 
to satisfy the decree only to the extent of the 


(1) 27 M. 248, nt p. 248, 
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assets’ of the deceased father, t.e., his .se- 
parate or self-acquired property, which have 
come to his hands.” . ‘ 

It is settled law that for purposes of suc- 
cession an impartible estate descends as if the 
estate of the father was joint and not separate, 
See Jogendro Bhupati Hurrochundra Mahapetra 
v. Nityanand Man Singh (2), when it was held 
by the Privy Council that for determiming 
who is to be heir to an impartible estate the 
same rules apply ‘which govern the succession 
to partible estates though the states can be 
held by only one member of the family ata 
time. The question for our consideration is 
“was the interest of the late Rajah joint with 
his son in the sense that on his death, it 
survived to the son.’ 

Prior to the decision of the Privy Council 
in Sartaj Kuari v. Deoraj Kuari (8), the law 
applied in connection with the succession to 
an ancestral impartible estate was that appli- 
cable to ordinary joint family property. [See 
Sri Rajah Yenwmula Geru:t Deramma Garu 
v. Sri Rajah Yenumula Ramandara Garu (4) ]. 
The law, however, was altered ty the deci- 
sion of the Privy Council in tho Allahabad 
case. The effect of the decision may be thus 
stated. Inthe case of an impaitible estate 
there is no co-parcenary vight as, under the 
Mttakshara law, which governs the descent of 
ordinary property, attaches toa son on his 
birth. Theright to partition is to connected 
with the right by birth that if there is no 
right to partition there is no right by birth. 
During the lifetime of the holder of the 
estate for the time being the son has no pre- 
sent interest in the estate and the son’s right 
to restrain alienation being an incident of his 
right by birth, as there is no right by birth, 
there is no right to restrain. It was contend- 
ed that the. logical result of this decision is 
that the holder is the exclusive owner of the 
estate and has full disposing power over it,. 
and that parties who would be entitled to 
share if the estate were partible haye no 
rights beyond such rights to maintenance as 
they may have under the Hindu law, and that 
as regards questions of liability for debts an 
impartible estate is not governed by the law 
applicable to ordinary joint family property. 
In Nri Raja Rao Venkata Surya Mahipati Rama 
Krishna Rao Bahadur v. The Court of Wards 


(5), it was held that the right of alienation 
(2) 18 0. 151 ; L. R. 17 I. A. 128, 
R 10 A. 272; L. B. 15 I. A. 5l. 
4) 6 M.H.O.R. 93. (5) 22 M. 388; L. R. 26 I. A. 88. 


Vol. I1] 


MANDALESWARA KATARI V. PRAYAG DOSSJI. 


which was recognised in Sartaj Kuari v. 
Deoraj Kuari (3) might be exercised by will. 
The principle that the right to téke by sur- 
vivorships depends on the right to partition 
was re affirmed by the Privy Council in Ven- 
Kayyamma Qaru v. Venkataramanayamma 
eBahadur Garu (6). These decisions would 
seem to establish that apart from any custom 
the holder of an impartible estate for the time 
being has complete dominion over it subject 
to the rights of maintenance in other members 
of the family. If, during the lifetime of the 
holder no other member of the family has any 
present proprietary interest in the estate it 
follows that there is nothing to survive on 
the death of the holder and the estate de~ 
scends as if it were a separate estate, subject to 
the special rule of law that for the purpose of 
ascertaining the party on whom the estate de- 
volves the property is to be regarded not asa 
separate estate but as joint family property. 
Apart, therefore, from any question of cus- 
tom it seems to us that it follows from the 
decisions to which we have referred that the 
property of the deceased Raja must be re- 
garded as‘assets inthe hands of his legal 
representative for the purpose of section 234 
of the Code of 1882. The two Madras cases 
ou which the Judge relied, Zamindar of Savi- 
giri v. Alwar Ayyangar (7), Arunachala v. 
Zemindar of Savigirt and Zemindar of Savigiri 
v. Arunachala (8), were both prior to the deci- 
sion of the Privy Council in Sartaj Kuari v. 
Deoraj Kuari (3). In judgments of the 
Privy Council subsequent to the decision in 
Sarta) Kuari v. Deoraj Kuari (3), expres- 
sions are no doubt to be found which, taken 
alone, may be said to indicate that the succes- 
sor to an impartible estate takes by survivor- 
ship. In Jogendro Bhupati Hurrochandra 
Mahapatra v. Nityanand Man Singh (2), the 
question for determination was whether under 
the Mitakshara law among Sudras an illegiti- 
mate son was entitled to succeed to an im- 
partible zamindary on the death of his legiti- 
matg brother and the Privy Council observed 
that the illegitimate brother was entitled 
to succeed by survivorship. No question then 
arose as the nature of the estate taken by the 
holder for the time being or as to whether 
co-parcenary subsisted between the two 
brothers, the only question being whether 
illegitimacy was a bar to succeeding to the 


2 25 M. 678. (7) 3 M. 42. 
8) 7 M. 828, - 
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estate. The judgment of the Privy Council 
was delivered by the same learned Judge Sir 
R. Couch, who delivered the judgment in 
Sartaj Kuari v. Deoraj Kuari (8) and contains 
no reference to the earlier case. We do not 
think there is any real conflict between the 
decisions. In J:nudtpatam Thirugnana Kan- 
dama Naik v. Periya Dorasamt (9), the estate 
in question was described by the Privy Coun- 
cil in general terms as “a joint estate though 
impartible ” (See page 385), but the question 
we have to consider was not before their 

Lordships. Further it is settled law that, 
for purposes of tracing the time of descent 
the interest of the son is regarded as joint 
and not separate. As Miller, J. points ont in 
his judgment in Rajah of Kalakasti v. Achi- 
gadu (10): “In Jogendro Bhupatt Hurro- 
chundra Mahapatra v. Nityanand Man 
Singh (2), a case decided after the case of 
Sartaj Kuari v. Deoraj Kuari, mother and 
guardian of Dal Narindar Bahadur Pal (8), 

but before the Pittapur case [Sri Raja Rao 
Venkata Surya Mahtpnti Rama Krishna Rao 
Bahadur v. The Court of Wards and Venkata- 
kumari Mahtpati Surya Rao (5)], their Lord- 
ships of the Privy Council held that the guc- 
cession in that case was “by virtue of survi- 

vorship,” but in an earlier part of the 
judgment they explain that, “in considering 
who is to succeed on the death of the Raja, 
the rules which govern the succession to a 
partible estate are to be lonked at,” that is to 
say a8 we understand it the Raja’s successor 
is to be chosen from among those who “but. 
for the impartibility of the estate would have 
been co-parceners with him” (Stres Raga 
Yanumula Venkayamah v. Stree Basah Yanu- 

mula Boocht Venkondora (11). And in the 
Pittapur case (5), their Lordships point out 
that the language used in Jogendro Bhupatt 
Hurrochundra Mahapatra v. Nityanand Man 
Singh (2) was intended to apply only to the 
succession to the estate.” 

In The Udayarpalayam Case (12) Lord 
Macnaughten in delivering the judgment of 
the Privy Council uses the expression: “When 
impartible property passes by survivorship,” 
but here as in Jogendro Bhupati Hurro- 
chundra Mahapatra v. Nityanand Man Singh 
(2) their Lordships .were not dealing with 
the question whether co-parcenary subsisted 

9) 24 M. 377. (10) 30 M. 454. 

an 18 M. I. A. 888; 13 W. R. 21 (P. 0.) 

12) 28 M. 508, 
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between the party from whom, and the party 
to whom, the estate passed. Moreover, Lord 
Macnaughten adopts the expression from the 
decision in Naraganti Achamma Garu v. Ven- 
katachalapati Nayanivaru, Venkatachalapati 
Nayantvaru v. Gopal Nayanivaru and Ohel- 
lumma Garu v. Gopal Nayanivaru (13), a case 
decided before the decision in Sartaj Kauri v. 
Deoraj Kuari (8). In Abdul Aziz Khan v. 
Appayasamt Naicker (14) the Privy Council 
clearly recognises the principle that an im- 
partible estate does not pass by survivorship. 
In the Indian High Courts there isa direct 
conflict of authority upon the question under 
consideration. In Calcutta it was held in 
Kali Krishna Sarkar v. Raghunath Deb (15), 
following an earlier decision and dissenting 
from another earlier decision of that Court, 
that the interest which a deceased member of 
a Mitakshara family had in an impartible Raj 
as~aroprietor, was not assets in the hands of 
his successor and proceeding under section 
234 of the Code of Civil Procedure could not 
be taken against the latter as representative 
of the deceased. 


With reference to this case it is to be ob- 
served that it was conceded that the xve- 
‘spondent had succeeded to the estate by virtue 
of the law of survivorship. (See page 
227.) Inthe case before us it is contended 
that the present Raja had not succeded be- 
cause rights of survivorship lave accrued to 
‘him, although it is not disputed that the line 
of descent is to be traced, as if the property 

| had been ordinary ancestral family property. 
Further, the passages from the judgment of 
the Privy Council on which the Calcutta 
Court relied were all passages dealing with 
‘the question of the rule of succession with re- 
ference to the party entitled to succeed, not 
with the question of the nature of the estate 
which devolved upon the party entitled to 
succeed. 

In this High Court there is direct conflict 
between the view taken in Nachtppa Chettiar 
v. Ohinnayasama Naicker (16), and that taken 
in Rajah of Kalahasti v. Achigadu (10). In 
the former case it was held by Sankaran Nair, 
J. that an undivided member who succeeds to 
ancestral impartible property to the exclusion 
of nearer heirs of the last holder, does so only 


by right of survivorship. Katama Nauchtar 
18) 4 MM. 250. (14) 27 M. 181. 
15) 81 C. 224. (16) 29 M. 453. 
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v. The Rajah of Shivagangah (17) and not 

simply asa member of the family of whjch 

he and the last holder were undivided mem- 

bers. Inthe Rajah of Kalahasti v. Achigagu 
(10) it was held that the successor to an im- 

partible estate is not a co-owner with his 

predecessor in the moneys due to the lattere 
before his death. He denies his title to such 

debts only at the death of his predecessor, as 

part of such predecessor’s effects and cafinot 

recover them without obtaining a certificate 

under Act VII of 1889, that the rule of suc- 

cession in impartible estates was based on & 
theoretical co-parcenary and not on any 

actual unity of interest between the predeces- 

sor and his successor, and that this theoretical 
community of interest could be applied only 

for the purpose of determining the succession 
and for no other purpose whatsoever. 

It is not necessary for us to discuss these 
decisions at length. We content ourselves 
with saying that we agree with the conclusions 
arrived at by the learned Judges in Rajah of 
Kalahasti v. Achigadu (10), and with the 
reasoning upon which the conclusion is based. 

The view taken in Rajah of Kalahasti v. 
Achigadw (10) is in accordance with that 
taken in Ramasami Naik v. Ramasamt Ohetti 
(18) where it was contended that in the 
case of an impartible zamindary there was 
a dorment co-ownership in all the male 
members of the family in conjunction with the 
holder of the estate for the time being, but 
the Court in accordance with the decision in 
Sartaj Kuari v. Deoraj Kuari (3) declined to 
accede to the contention.. In Veera Surappa 
Nayani v. Errappa Naidu (19) the same view 
was taken 

Sartaj Kuari v Deoraj Kuari (8) decided 
that if the son had no right to partition 
he had no proprictary right at birth. If be 
had no proprietary right at birth it seems to 
me to follow that the whole estate is in the 
holder for the time being. If the whole 
estate is in the holder for the time being there 
is nothing to survive on his death, and, we 
find nothing in the judgments of the Privy 
Council since Sarta) Kuari v. Deora Kuari 
(8) as we read them, which is in real conflict 
with this proposition. h 

We have considered the case so far apart 
from the alleged custom. The question re- 


` ans AL I. A. 639, at pp. 611,614; 2 W. R. 31 
P.C 


(18 80 M. 235. (19) 29 M. 484; 
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mains, assuming the castom to be proved, is 
the zamindary in the hands of the son assets 
which can be proceeded against in execution 
én satisfaction of the judgment-debt against 
the father It seems to us the answer to this 
question depends on whether the custom ra- 
hed on is a custom under which co-parconary 
subsisted between the father and the son. 
Tf it did, the property in the hands of the son 
cannot be taken in execution, if it did not, 
it can. Now the custom alleged is not that 
the property of the late Raja is not liable for 
his debts and is not a custom under wbich 
there ia co-ownership or dormant co-owner- 
‘ship in the members of the family with the 
holder of the estate for the time being. It is 
a custom under which the dominion of the 
holder for the time being as regards alienation 
is a restricted dominion’ limited to the cases 
in which the manager of a joint Hindu family 
can, as manager, alienate joint family pro- 
perty. The Hindu conception of ownership as 
consisting in exclusive use does not necessarily 
include aright of alienation. See West and 
Buhler, page 318. Unless the cnstom involves 
co-parcenary, and in our view it does not, the 
custom as it seems to us makes no difference 
with regard to the question we have to decide. 
In Ramasamit Naick v. Ramasami Ohetty 
(18) when the special custom was proved, the 
Judges observed: “Here thespecial custom 
has been proved, but the fact that the eamindar 
is restrained by special custom from alienat- 
ing beyond his own lifetime does not in our 
opinion prove that the -other members of the 
family are dorment co-owners with him of 
the zamindary and this is not the effect of 
the decision in Stvasubramania Naicker v. 
Krishnammal (26). 

Further, in our opinion. it is not open to the 
son either (1) to set up the alleged custom in 
execution proceedings. If he wishes to es- 
tablish a custom or to challenge a transaction 
as having been in contravention of the custom, 
he must do so by way of separate suit in the 
same way as if he were seeking to establish 
that the debt on which the decree had been 
obtained was illegal or immoral. With regard 
to the other two classesof cases, the reason on 
which the conclusion we have come to with 
regard tothe Ist class of cases is based is 
“ generally speaking applicable. Special questions 
of law, however, arise in connection with the 
other two classes of cases. 

(20) 18 M. 287, at p. 291, 
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With regard to the mortgage decrees the 
Judge held that the judgment-creditors 


‘were entitled to proceed by way of execution. 


As regards these decrees the question is not 
to be determined with reference to the extent 
or character of the Raja’s liability under sec- 
tion 234 of the Code of Civil Procedure. The 
decrees themselves direct the sale of the pro- 
perty and in our opinion it is not open to the 
present Raja to impeach the validity of the 
decrees in execution proceedings. We have 
already expressed the opinion that the custom 
set up does not involve the existence of a co- 
parcenary. In this view what the decree di- 
reots to be sold is the interest of the late Raja 
as full owner. Even if the custom does in- 
volve the existence of a co-parcenary what 
the decree directs to be sold is the interest 
which the late Raja, as managing member, 
had power to deal with. The question whe- 
ther a given transaction was beyond his 
power would be a matter to be determined by 
a separate suit. 

The distinction between a mortgage decree 
and a money decree has been frequently 
pointed out. In Hard: Narain Sahu v. Ruder 
Perkash Misser (21) the decree was a money 
decree and , the Privy Council in giving 
judgment in that case observe that that case 
was distinguishable from the cases where the 
father, being a member of a joint family 
governed by the Mitakshara law, had mort- 
gaged the, family property to secure a debt 
and a decree had been obtained upon the 
mortgage and for realization of the debt 
by means of the sale of the mortgaged 
property. 

There is abundance of authority to support 
the proposition that a decree in a mortgage 
suit directing sale cannot be impeached in 
execution proceedings. We may refer to the 
decision of this Court in Kumeretta Serrar- 
garan v. Sabapathy Ohettiar (22) and Tal- 
lapragada Sundarappa v. Boorugapalli Sree 
Ramulu (23) and the decision of the Calcutta 
High Court in Daulat Ram v. Mehr Chand 
(24). In Sanwal Das v. Bismillah Begam (25) 
the law is thus laid down: “There isan es- 
sential difference between the execution of a 
decree for money by the. sale of the 
property ‘and the execution of a decree 
for sale of property specified in the decree. 

(21) 10 C. 626; L. R. IL L A. 26. 


(22) 30 M. 26. (28) 30 M. 402. 
aa 15 0. 70. (25) 19 A. 480, 
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In the first case any third person can 
intervene in the execution ofa decree and 
show that the decree could not be executed 
against particular property, if that property 
was not the property of the judgment-debtor, 
but was the property of the person opposing. 
Similarly in the case of a decree for money, 
where the judgment-debtor dies, his repre- 
sentative is entitled to oppose the execution 
of the decree against any particular property 
by showing that property was not the pro- 
perty of the judgment-debtor but was the 
property of the person opposing. Similarly 


` in the case of a decree for money, where the 


judgment-debtor dies, his representative is 
entitled to oppose the execution of the 
decree against any particular “property by 
showing that the property was not the pro- 
perty of the judgment-debtor and was the 
property of the representative, as for example, 
that it was his self-acquired property. That 
course can be taken by a stranger or a repre- 
sentative in execution of a decree for money 
for this reason, that a decree for money is not 
based upon any adjudication that the parti- 
cular property or in fact any property, which 
may subsequently be brought to sale in exe- 
cution of the decree, was the property of the 
judgment-debtor or property which would be 


liable for his debts. Consequently, when. 


such objection is taken before the Court exe- 
cuting-a decree for money, that Court has 
power to inquire into and decide on any such 
objection taken to the execution of the decree 
against any particular property. Where, 
however, the decree is a decree for sale under 
the Transfer of Property Act, the Court exe- 
cuting the decree must sell the property de- 
creed to be sold and leave anyone objecting to 
the execution of the decree against that parti- 
cular property to such remedy as he may 
have by a suit or by resistance to the posses- 
sion of the purchaser.” The judgment in 
Inladhar v. Ohaturbhug (26) is a decision 
to the same effect. The case Kurtyalli v. 
Mayan (27) no doubt supports the contention 
that the rights of the judgment-creditors who 
have obtained mortgage decrees can be de- 
termined im execution proceedings, but as 
Mr. Sundra Iyer pointed out in that case the 
Court would seem to have overlooked the 
fact that the decree itself contained a direc- 
tion for sale and that notwithstanding the 
decree for sale the properties had been attach- 
. (26) 21 A. 277. (27) 7 M. 255. 


INDIAN- OASES. 


{1909 


ed- as if the proceedings had been , in 
execution of a money-decree. Apparently all 
the cases in which Kuriyalli v. Mayan (27) 
is cited with approval are cases in which thg 
decree sought to be executed was a simple 
money decree or, at any rate, was not a mort- 
gage-decree and the question we have to der- 
termine did not arise. See Mungeshur Kuar v. 
Jamoona Prashad (28) and Prosunno Kumar 


” Sanyal v. Kali Das Sanyal (29). . 


In Narayan Dashrath v. Ramrao Bhujangrao - 
(30) which was relied on on behalf of the pre- 
sent Raja, the question we have to determine 
does not appear to have been raised and the 
same observation would seem to apply to 
Stvarama Sastrial v. Somasundra Mudalt (81). 
Chander Pershad v. Sham Koer (32) no doubt 
supports the contention put forward on behalf 
of the present Raja, butwe think the balance 
of authority is against the view taken in that 
case. As pointed out by the Judge in C. M. 
A. No. 156 of 1905 this Court doubted the 
soundness of the decision in Kurtyalld v. 
Mayan (27) onthe pointin question. Both on 
principle and on authority we think, with all 
respect, thatthe decision in Kuriyalh v. Mayan 
(27) was wrong. With reference to the question 
of the right to impeach the decrees of this 
description in execution proceedings, we 
think that in principle no distinction can be 
drawn between a case where the decree has 
been obtained against the mortgagor and where 
it has been obtained against his legal repre- 
sentative or heir. 

As regards this class of cases we agree 
with the decision of the Judge. 

As regards the third class of cases, t.e., 
where there had been an attachment during 
the lifetime of the late Raja, the question 
is only one of practical importance, inso far 
asthe present cases are concerned, in the 
view that the conclusion at which we have 
arrived with reference to the first class of 
cases is wrong. If the estate of the late 
Raja, be the assets in the hands of the 
present Raja for the payment of judgmept- 
debts obtained against the former, the 
present Raja has of course no occasion to 
rely on the prior attachments, 

The argument on behalf of the pare 
Raja was that attachment is only a forbid- 
ding of alienation and creates no interest in 


28) 16 ©. 608. 
29) 19 0. 688. (80) 3 Bom. L. R. 482. 
81) 28 M. 119. (32) 88 O, 676. 
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the property attached which would prevail 
against a.party taking by survivorship or by 
inheritance. On behalf of the judgment- 
crgditors' the argument was that the attach- 
ment had the same legal effect as a mort- 
gage would have had and created a lien over 
éhe attached property in favour of the 
attaching creditor, and that if the present 
Raja desired to test the binding character 
of tke debts in respect of which judgments 
were obtained and orders of attachment were 
made, he must do so by separate suit. 

In B. Krishna Rau v. Lakshmana Jhan- 
bohgue (33) and Lakshmana Atyar v. Sri- 
nivasa Aiyar (34) this Court held that the 
effect of the attachment was to create a 
charge. 

In view ofthe decision of the Privy Council 
in Moti Lal v. Karrabuldin (35) that an at- 
tachment merely prevented alienation and did 
not give title [see too Kristnasawmy Mudaliar 
v. Official Assignee of Madras (36), Frederick 
Peacock v. Madan Gopal (87), Byramji Jamsetjt 
v. Ohunilal Lal Chand (38). I think the two 
Madras decisions to which we have referred 
cannot be relied on. We do not think that 
the attachment gives the attaching creditor 
any higher right than to have the property 
kept in custodia legis pending the determina- 
tion of his rights. This would seem to have 
been the view taken in Sankaralinga Reddi v. 
Kandasamt Tevan (89). 

It seems to us that the judgment-creditors 
who have obtained orders of attachment are 
in no stronger position than the judgment- 
creditors who have not obtained orders of at- 
tachment, but for the reasons which we have 
stated in dealing with the case of judgment- 
creditors of the latter class we think the Sub- 
Judge was right in deciding in favour of the 
judgment-creditors who fall within class 2. 

The cases in which the Raja is appellant 
will be dismissed with costs and the cases in 
which he is respondent will be allowed with 
costs. The cases in which the respondents 
do nat appear will be dismissed without costs. 
The view expressed by the District Judge on 
the question of limitation in para. 14 of his 
judgment that the applications are in con- 
tinuption of the old proceedings is not con- 
tested before us on behalf of the Raja. 


88) 4 M. 302. (84) 8 M. L. J. 64. 
A 25 0.179; L. R. 24 L A. 170. 

36) 26 AL. 673. a 29 0. 428. 
38) 27 B. 266. (89) 30 M. 413, 
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Our order as to costs in O. M. A. No. 58 of 
1907 is that appeal No. 194 is allowed with 


costs and the other appeals are dismissed with ` 


costs. 
One appeal allowed and others dismissed. 


(5 N. L. R. 33.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. - 





Ssconp Civit Arrear No. 166 or 1908. 
July 14, 1908. 
Present :—Mr. Batten, A. J. O. 
SAWANJI—Derenpant—APPELLANT 


versus 
Musammat CHINKI—Ptarntrrr—. 
RESPONDENT. 


Trespass—Hjectment, suit for—Title.based on prior 
possession—Possession on date of trespass —Ouster— 
Burden of proof 

Where in 8 suit for the ejectment of an alleged 
trespasser the plaintiff relies as his title solely.on prior 
possession, he is entitled to a decree if he can prove a 
possessory title with himself or his predecessor-in-title. 

Nand Ram v, Narbad, 12 C. P. L. R 59, referred to 
and explained. 

But the possession on which plaintiff relies must 
extend up to the date of ouster by the alleged tres- 
passer ; that is to say, before a plaintiff can succeed on 
mere proof of previous possession he must prove ouster. 

Hodson v. Walker, L. R. 7 Ex. 55, at p. 69, followed. 


Second Civil appeal against the decree of 
R. H. Macnair, Esquire, Additional District 
Judge, Akola, dated the 25th November 1907, 
confirming the decree of Mr. H. $. Munje, Sub- 
ordinate Judge, Khamgaon, dated the 29th 
July 1907. j 

Mr. V. R. Gadre, for the Appellant. 

-Mr. S. Ramdas, for the Respondent. 

Judgment.—The Additional District 
Judge has, as far as I can follow his jadgment, 
given the plaintiff a decree for possession of the 
house merely on the ground that it has been 
proved that his vendor, defendant No. 1, was in 
possession of the house within 12 years pre- 
vious to the institution of the suit, though the 
plaintif may not have proved that his vendor 
had anything except a possessory title. I may 
say that I do not find any distinct finding by 
the Additional District Judge that the title of 
plaintiff's vendor is not proved. The question 
is whether plaintiff can be given a decree for 
possession merely on the ground that his ven- 
dor had been in possession for some period 
within 12 years of the institution of the suit. 
The plaintiff-respondent in this Court, is en- 
titled to a decree if he can prove a possessory 
title with himself or his, vendor. This ig 
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settled by the case of Nand Ram v. Narbad (1), 
in which judgment the rulings of the various 
High Courts and of the Privy Council and 
the English law are reviewed by Ismay, J. C. 
But the possession on which the plaintiff 
relies must extend up to the date of ouster by 
the person said to be a trespasser; that is to 
say, before a plaintiff can succeed on mere 
proof of previous possession, he must prove 
ouster. This is apparent from the cases cited 
in the above cited ruling. The suits are all 
for possession as upon a dispossession, and 
the dispossession has to be proved. In a case 
not cited by Ismay, J. C., namely Hodson v. 
Walker (2) it is clearly laid down that to 
maintain an action for trespass, that is to say, 
an action based on an injury to possession, as 
opposed to a suit for ejectment based on title, 
the plaintiff must have been in possession at 
the time the trespass was committed. If the 
party sued entered into possession peaceably, 
then this possession is just as good as that of 
the plaintiff. The burden of proving ouster 
lies on the plaintiff. 

In the present case the Additional District 
Judge has, as I understand his judgment, re- 
corded no distinct finding that plaintiff, or 
“his vendor the 1st defendant while in posses- 
sion was dispossessed by the 2nd defendant 
the present appellant I may note that the 
‘case has been tried on curious lines, as if the 
contest were between the two defendants, in- 
stead of, as regards possession, between the 
plaintiff and the 2nd defendant, the person in 
possession at the date of the suit. As the Ad- 
ditional District Judge has decided the appeal 
under a wrong impression as to the law on the 
subject, the appeal is remanded for re-trial 
under its original number. Refund certificate 
will issue, other costs to be costs in the suit. 


Case remanded, 





(6 N. L. R. 35.) 
NAGPUR JUDICIAL COMMISSIONER'S 
- COURT. 
Sreconp Crvin APPRAL No. 493 or 1908. 
January 2, 1909. 

Present :-—Mr. Skinner, A. J. C. 
RAMLAL—PLAINTIFF —A pPELLANT 
versus 
NAGO—Derexpant— RESPONDENT. 

Berar Land Revenue Code, sa. 56, 127, 171 G)— 
Forfeiture of holding for arrears—Omission of an exprese 
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declaration of forfeiture in order for sale, effect of —Juria- 
diction of (iwal Courts to question validity of sale 

Under setiion 56 of the Berar Land Revenue Code, 
the mere existence of arrears of land revenue works a 
forfeiture and renders the land hable to sale, ansl if 
the Deputy Commissioner orders the sale of the hold- 
ing for the recovery of the arrears, the omission, in 
his order, of an express declaration for forfeiture, does 
not render tho sale, held ın accordance with the ordof, 
liable to bo questioned in a Civil Court 

Chunder Kumar Mukherjee yv The Secretary of State 
for India, 27 CO. 698, Barjynuth Bahai v. Ramgut dingh, 
23 C 776, L.R. 281. A 45; Mahomed Abdul Has v. 
Gujs az Sahar, 20 C. 826; L R. 20]. A. 70, distinguished 
and not applied 


Second appeal against the decree of R. H. 
Macnair, Esquire, Additional District Judge, 
Akola, dated the 3lst March 1908 confirming 
the decree of Mr. K. B. Palsole, Additional 
Subordinate Judge, Akola, dated the 19th 
July 1907. 7 

Mr. K. G. Deshpande, for the Appellant. 

Mr. S. C. Hosalz, for the Respondent. 

Judgment.—tThe plaintiff-appellant is 
the auction purchaser of a Berar holding sold 
for arrears of land revenue. The defendants- 
respondents are the defaulting khatedar and 
persons claiming under him. Various pleas 
raised by them in the first Court were over- 
ruled, and the plaintiff was given a decree for 
possession and mesne profits. But on appeal 
the lower appellate Court took up a point 
not raised by the appeal before it, viz., that 
the sale was void for want of a preliminary 
order of forfeiture, and remanded the case for 
re-trial. The result was that the suit was 
dismissed, and the dismissal was after a further 
remand upheld by the lower appellate Court. 

The plaintiff has come up in second appeal, 
and the only point on which the case has 
been contested before me is the sufficiency of 
the Deputy Commissioner’s order of the 13th 
September 1901 (in exhibit P-7) to justify the 
sale held under it, and, if there was any 
irregularity in points of detail, to exclude the 
jurisdiction of the Civil Courts under section 
171 (f) of the Berar Land Revenue Code. 

The section of the Code under which the 
land in question became liable to sale = 56, 
which declares that arrears of land revenue 
“shall be a paramount charge on the holding 
and every part thereof, failure in payment of 
which shall make the holding liable to, for- 
feiture’, and that on such forfeiture the 
Deputy Commissioner may levy all sums in 
arrear by sale of the holding freed from all 
rights created by the occupant or his pre- 
decessors in title. It-is the existence-of ar- 
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rears that works a forfeiture, and renders the 
property liable to sale at the Depaty Commis- 
sioner's discretion. 
e Ina later part of the Code various means of 
recovering arrears are provided, and after 
noticesofdemand, sale of movable property and 
e arrest and imprisonment have been provided 
for in sections 121 to 126; section 127 refers 
to forfeiture in the following terms :— The 
Députy Commissioner may also at his discre- 
tion declare the occupancy or alienated hold- 
ing in respect of which an arrear of land- 
revenue is due, to be forfeited, either wholly or 
partially, and may dispose of the same as 
provided in section 56.” And it is this sec- 
tion, which is relied on by the learned counsel 
- for the defendants, as requiring an express 
order of forfeiture as a condition precedent 
of sale. 
In this case the Nazb-Tahsildar’s report 
(exhibit P-7) recommended forfeiture in the 
_words: “Unless the land is forfeited the 
arrears of land revenue cannot be recovered”, 
and ‘the land’ referred to was shown by the 
Patel’s report which he forwarded to be ‘total 
survey Nos. 3, area 50 acres 25 gunthas’, in 
Mauza Selu Bazar, one of which, No. 16, area 
30 acres 4 gunthas, is the land in suit 
The Deputy Commissioner’s order on these 
reports was: ‘Sale of the land is sanctioned 
for arrears of land revenue’; and though it 
might have been better if this order had con- 
tained the word forfeited, and expressly speci- 
_fied that the whole of the land was dealt with 
by it, there can, I consider, be no doubt that 
it was meant to enforce, against the whole of 
the land specified in the Patel’s report, the 
liability to forfeiture and sale, which under 
the provisions of section 56 had already at- 
tached to it by the mere existence of arrears. 
And I find nothing to modify this opinion in 
the case of Ohunder Kumar Mukerjee v. The 
Secretary of State fur India (1) relied on by the 
defendants’ counsel and by the lower Courts, or 
in the decisions of their Lordships of the Privy 
Council in Baijnath Sahai v. Ramgut Singh (2) 
and Mahomed Abdul Hai v. Gujraj Sahat (3) 
therein cited. These decisions were given on 
cases under Bengal Act VII of 1880, the pro- 
vigions of which differ widely from those of 
the law, under which the sale in qnestion in 
this case was held. 
(1) 27 C. 698, 


(2) 23 0.775 ; L. R. 
(3) 20 0, 826; L. R. 
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The decrees of the lowes appellate Court 
and of the Court of first instance dismissing 
the suit must be set aside, and the original 
decree of the Court of first instance restored. 
As on the view I have taken the validity of 
the sale cannot: be questioned in a Civil Court, 
I see no use in ordering a further hearing of 
the original appeal by the lower appellate 
Court, nor have I been asked to do so. The 
defendants must pay the plaintiff's costs in 
this Court and in the lower appellate Court. 

Appeal allowed. - 


(5 N. L. R. 87.) 


NAGPUR JUDICIAL COMMISSIONER'S 
, COURT. 

Frest Orvis ArrraL No. 25 or 1908. 
September 10, 1908. 
Present:—Mr. Skinner, A. J. CO. 

_  SHEOPPA— APPELLANT 
versus 


RUKHMA— RESPONDENT. 

Document, construction of—Interest—Mortgage-bond 
stipulating payment by tnstalments roithout snterest— 
Proviston as to interest on default of any instalment but 
athole debt falling due on default of certain instalments— 
Date from which interest to be allowed on whole debt 
“Post diem iterest” after mstitution of suit, rates of.+ 

A mortgage-bond provided for payment by instal- . 
ments without interest, but on default ın any instal- 
ment interest was to be payable from the date agreed 
upon till satisfaction. “It was further provided that 
in default of three consecitive instalments, the whole 
amount due would be payable at once, but ‘no further 
express stipulation regarding interest was added De- 
fault was made m the payment of the first three in- 
stalments and the whole debt thereupon became due 
The mortgagor contended that according to the terms 
of the bond, interest could only be allowed on each 
instalment from the date fixed for its payment :— 

Held, that on a proper construction of the docu- 
ment interest was payable on the whole amount at the 
stipulated rate from the date of default of the third 
instalment. ce 

Where the Transfer of Property Act is in force, the 
mortgagee is ordinarily entitled to interest at the con- 
tract rate from the date of suit to the date fixed in the 
decree for payment. 

Rameswar Koer v. Mahomed Mehdi Hossein Ahan, 
26 0. 39; L. R 25 L A. 179, followed. 

After that date until realization the mortgagee is 
no longer entitled to interest at his contract rate, but 
interest at the Court rate can be allowed him, not only 
on the principal money but on the whole amount due 
to him under the decree, 

Sunder Koer v. Ras Sham Krishna, 34.0, 150; Gokul- 
das y Ghasiram, 4 N L. R. 1,\followed 

Obster dictum, i 

Where the Transfer of Property Act is not in force, 
the mortgagee is not enned to the contract rate of 


interest from the date of gui to the date fixed in the 


-decrees for payment,- ze 
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SHROPPA V. RUKHMA. 
Gangaram Biharidal v. Shriram Shaligram, 2 N. L. 
B. 162 at p. 169, relied upon. 6 
First appeal from the decree’ of Mr. V. N. 
Dandekar, District Judge, Chanda, dated the 
19th Febuary 1908. 


Mr. M. K. Padhye, for the Appellants. 

Mr. B. G. Pandit, for the Respondents. 

Judge ment.—tThe main question raised 
in this appeal is the proper construction of the 
provisions of the mortgage-deed sued on with 
reference to the liability of the mortgagors to 
pay interest on, the whole of the mortgage- 
debt on default in payment of three instal- 
ments. The deed provides for payment of 

- rupees 2,400 in 16 instalments of rupees 150 
each without interest, and the agreement as 
to interest is as follows:— If we do not pay 
the amount as agreed, we shall pay interest at 
the rate of one rupee per cent. per mensem 
from the date agreed upon till satisfaction. 
In default of three consecutive instalments we 
shall, without objecting that future instal- 
ments have not fallen due, sell the above 
mortgaged property and pay the whole of the 
amount due to you, or you may sell the mort- 
gaged property and recover your money.” 
When the suit was filed two of the dates fixed 
for payment of instalments were still in the 
future. The lower Oourt has, however, dis- 
tinctly found that there had been default in 
payment of ‘the first three instalments, and 
that the wholejamount had thereupon become 
due, but has only allowed interest on each in- 
stalment from the date fixed for its payment. 
And it is contended on the respondents’ behalf 
that in the absence of any express provision 
for payment of interest on the whole amount 
on default in three instalments, this is the 
correct interpretation of the document. For 
the appellants on the other hand it is con- 
tended that interest on the whole amount is 
payable from the date of default of the 3rd 
instalment. 

The appellants’ interpretation of the mort- 
gage-deed seems to-me correct. Interest is 
made payable from ‘the date agreed until 
satisfaction,’ t. e., if default is made in any 
instalment, it is payable from the ‘date agreed’ 
until satisfaction, either of that instalment or 
of the whole debt. But if there is default in 
three instalments the whole debt becomes at 
once payable, and the date of such default the 
‘date agreed’ for ita payment. The terms of 
the deed, it seems to me, clearly require that 

interest be paid on the amount so due until 
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satisfaction, and I can see nothing in them to 
warrant the inference that, though the whoje 
debt has become due, the dates fixed for the 
remaining instalments are still to be considered 
in calculating interest. And I am confirmed 
in this view by the judgment of the learned 
JudiciakCommissionerin Musammat Rukhmav. 
Sadasheo (First Appeal No. 16 of 1908), in 
which a similar clause in a deed executed by the 
same persons in favour of another creditor kad 
to be construed. h 


In view of my opinion on the question of 
construction it is unnecessary to go into that 
of an arithmetical error in the lower Court’s 
calculation of interest on the basis ib has 
adopted ; and the claim to compound interest 
in the 4th ground of appeal has only been put 
forward as an alternative, and is not pressed. 

The other point raised in appeal is that 
interest should be allowed from the date of 
the suit until realization at ‘from 6 to 9 per: 
cent .’,. though the appellants’ pleader has 
contended that they are really entitled to 
continued interest at the contract rate. There 
has been some confusion in the arguments 
that have been addressed to me with regard 
to ‘post diem interest’ between the question 
of the interest payable 

(1) from the date fixed for payment of 
the mortgage-debt to the date of 
suit, | f 

(2) from date of suit to date of decreo, 

(8) from date of decree to date therein 
fixed for payment, and 

(4) from the date fixed for payment in 
the decree to realization. 


The first of these periods has already been 
dealt with on the construction of the mort- 
gage-deed, and is not now in question. The 
question with regard to the second period has 
been answered by their Lordships of the 
Privy Council, and the contract rate of interest 
held to be that to which the mortgagee is ordi- 
narily entitled. And where the Transfer of 
Property Act is in force the same rule appjies 
to the third period. [See Rameshwar Koer v. 
Mahomed Mehdi Hossein Khan (1).] 

It was only because the Transfer of Pro- 
perty Act was notin force in Berar that a 
different view was taken with regard to the 
third period in Gangaram Btharilal v. Shriram 
Shaligram (2). 

(1) 26 C. 89; L. B. 25 I. A 179. 

(2) 23 N. L. R. 162, at p. 169. 
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Had the plaintiffs, therefore, not limited their 

claim in appeal to interest at 6 to 9 per cent.’, 
hey would have been entitled to interest ab 
2 per cent. for these two periods. 

It is only with regard to the 4th period 
that their Lordships of the Privy Council 
have held in Sundar Koer v. Rut Sham Krishen 
(3) and Raja Gokuldas v. Seth Ghasiram (4), 
that the mortgagee is entitled to interest under 
a general power not specially conferred by the- 
Transfer of Property Act, and not at his 


contract rate on the principal money, but at ` 


the Court rate on the whole amount due” t6 
him under the decree. 

The date fixed for payment by the lower 
Court was the 19th ultimo. This will now 
be extended to the 10th March 1909, and the 
decree of the lower Court will be farther 
modified by a fresh account being taken be- 
tween the parties on the following basis :— 

(1) (a) Principal rupees 2,400 ; 

(b) Interest at 12 per cent. per annum on 
rupees 150 from the 28th October 
1894 (when the first instalment fell 
due) to the date of suit (L5th August 
1907); 

(c) Interest on rupees 150 at 12 per ceut. 
per annum from the 9th April 1895 
(when the 2nd instalment fell due) 
to the date of suit; 

(d) Interest on rupees 2,100 at 12 per 
cent. per annum from the-29th March 
1896 (when the 3rd instalment fell 
due) to the date of suit. 

Less rupees 573-6-0 allowed to the defend- 
ants by the lower Court on account of 


repayments and interest thereon to date of- 


suit. 

And (2) Interest at 9 per cent. per annum on 
the amount due on account of princi- 
pal at the institution of the suit 
(viz. rupees 2,136-9-3) from the 15th 
August 1907 to the 10th March 
1909. 

é Provided that the total amount found 
due from the defendants on these 
accounts shall not exceed rupees 
5,200-4-0 (the appeal having been 
limited to rupees 2,000). 

_*(3) Costs of the lst Court in proportion to 
the amount found due to the plaint- 
ffs on the account now ordered to 
be taken. 


(3) 34 O. 150, 
(4) 4 N. L. R. 1, 
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And (4) Costs of this appeal (ix which tho 
n have substantially succeed- 
ed). 

If the whole amount thus found due is not 

paid by the 10th March 1909 ib will bear 

simple interest at 6 per cent. per annum till 

realization. . 

i Appeal allowed. 


(5 N. L. R. 47.) 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Szoonp: Orv APPRrAL No. 356 or 1908: 
September 23, 1908. 

Present :—-Mr. Skinner, A.J.C. 
MOHAN LAL PLAINTIFF APPELLANT 
versus 
Musammat MUNGIA—Derenpant— 

RESPONDENT. | 

Rent— Occupancy tenant— Wrongful dispossession by 
landlord—Liability of tenant for vent jor the period 
of diapossesston—Pleadings—Claim against one de- 
fendant not pressed im first appeal cannot le urged 
tn second appeal—Power of counsel to bind his client 
by admisaton, 

Where the appellants’ counsel did not press his 
claim against a certain defendantin the lower ap- 
pelate Court: Held, that the claim. could not be 
urged in second appeal against that defendant. 

The authority ofa counsel to bind his client by 
an admission of this description ıs indisputable. 
Musammat Laxmi v Jawam, 15 O. P. L. R. 78, relied 
upon. 

A landlord 18 not entitled to rent for, the- period, 
during which the tenant was excluded from pos- 
session of the holding owing to the landlord’s own 
wrongful action. 

Kadumbinee Dossta v. Kasheenath Biswas, 18 W. R. 
838, followed. 

Mahomed Majid v. Mahomed Ashan, 28 O.. 205, 
referred to. 

Mussumat Ranee Burno Moyee v. Shooshee Mokhee 
Burma, 12 MIA, 244,11 WR. 5 (P.C.); 2 B. L. R. 
10, distinguished. 

Second appeal against the decree of Mr. 
Narayan Dajiba, District Judge, Raipur, 
dated the 28th February 1908, modifying 
the decree of W. E. Ley, Esquire, Additional 
Subordinate Judge, Raipur, dated the 12th 
November 1907. 

Mr. J. O. Ghosh, for the Appellant. 

Mr. 0. B. Parakh, for the Respondent. 

Judgment.—tThis was a suit for 
arrears of the rent of an absolute occupancy 
holding brought by the landlords against the 
tenant Musammat Mungia and her sub-tenant 


one Bhagwan. 
The Oourt of first instance gave the plaint- 


iffs a decree against both defendants. 





w ° (3) 23 Ç, 205, 
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. The defendants appealed, and the lower 
appellate Court released Bhagwan from the 
sait, recording that the plaintiffs’ counsel 
‘does not press his claim against Bhagwan.’ 
The first Court’s decree was also modified as 
against Musammaé Mungia, by excluding ‘inter 
alia’ the rent of aperiod during which she 
had been wrongfully excluded from posses- 
sion of the holding by the plaintiffs, but in 
respect of which she had obtained a decree 
for mesne profits against them. 

The plaintiffs preferred a second appeal on 
these two points. 

The first ground of second appeal objects 
to the discharge of the defendant Bhagwan 
from the suit. The judgment of the lower 
appellate Court, however, states that the 
counsel who represented the appellant in that 
Court did not press his claim against Bhag- 
wan. And thongh this ground of appeal 
has been argued, no affidavit has been filed, 
and no serious attempt made to impugn 
the learned counsel’s conduct or dispute his 
authority to bind his client by an admission 
of this description ; nor could his authority 
well be disputed in view of the exhaustive 
judgment of Ismay, J.C.. in Musammat Laamt 
v. Jairam (1), and the authorities therein cited. 
On the merits, moreover, I do not see how 
the claim against Bhagwan could succeed, 
as he is “no longer in possession of the land 
on which a charge is claimed, and any 
personal claim against him for the time when 
he was in possession is time-barred. 

The other ground of second appeal is that 
the plaintiff appellant should have been 
allowed rent for the period during which 
he was in wrongful possession of the land 
in question, the defendant having meanwhile 
obtained a decree for mesne profits. The 
ruling of the Calcutta High Court in Kadum- 
binee Dossia v. Kasheenath Biswas (2) is a direct 
authority to the contrary, and is referred 
to with approval in a more recent judgment 
_ of the same Court in Mahomed Majid v. 
Mahomed Ashan (8), though in the latter 
case the claim was disallowed as time-barred, 
and not on the ground expressly adopted 
in the former case that ‘the position of a 
man left in peaceful occupation of his land, 
and the position of a man ejected and sub- 
sequently recovering a decree for possession 
and ‘wassilat’ are not the same.’ 

(1) 15 C. P. L. R, 73 (2) T3 W, R. 388, 
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No direct authority to the contrary has 
been shown*me, but I have been asked tô 
draw an inference favourable, to the appel- 
lants from the remark of their Lordships of? 
the Privy Council in Mussammat Ranee Surno 
Moyea v. Shooshee Mokhee Burmonia -(4), 
‘that, upon the setting aside of tho sale, 
and restoration of the parties to possession, 
they took back the estate, subject to the 
obligation to pay the rent; and that the 
particular arrears of rent claimed * * 
must be taken to have become due in the 
year in which that restoration to possession 
took place.’ I observe, however, that in that 
case their Lordships distinctly held -that 
the appellant, who had obtained possession 
mnder a sale subsequently set aside, was 
not a trespasser, and secondly that her 
agent, the anction purchaser, is stated in 
the report (at page 246) to have been 
ordered ‘to pay the whole of the mesne 
profits without any deduction.” No copy 
of the judgment in the case, in which the 
present appellants were ordered to pay mesne 
profits, has been put in to show whether 
the Court made any deduction on account 
of rent. So both on this ground, and also 
onthe ground that the appellants in this 
case were clearly trespassers, I see no reason 
to infer from their Lordships’ dicta that 
they would not have approved the decision 
ce en Dossia v. Kasheenath Biswas 
2). 

The report of the case of Mahomed Majid 
v. Mahomed Askhan (3) states at page 246 
that ‘the landlords prayed fora set-off of 
their share of the rent against the profits 
of each year, but their prayer was not 
allowed, and they were referred to a separate 
suit.’ Ib is not stated by what Court this 
decision was given, and I am inclined to 
doubt its correctness, and to think that even 
if the landlord being sued in a different 
character, that of trespasser, makes section 
111 of the Code of Civil Procedure inappli- 
cable, rent should in estimating mesne 
profits be allowed for as a necessary expense. 
But even if that decision is assumedto have 
been endorsed by that of the Calentta High 
Court in Mahomed Majid v. Mahomed Ashan 
(8), there is no necessary contradiction be- 
tween it and the decision in Kadumbinee 
Dossia v. Kasheenath Biswas (2) with which 


(4) (1868) 12 Moo T. A, 244 at p. 253; 11W. R. 5 
(P.0.) ; 2 B. L, R, 10. 
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indeed as already noted the published judg- 
ment in Mahomed Majid v Mahon&d Ashan 
(3) expresses concurrence, nor does it 
by “any means follow that rent was not set- 
off against profits in the case in which the 
respondent Mungia obtained a decree for 
mesne profits. And even if the result of the 
Ualcutta decisions is to deprive a landlord, 
who has wrongfully ejected his tenant, of 
rent for the period of ouster by not allow- 
ing him to recover it either by way of set- 
off against mesne profits orin a separate 
suit. I see nothing contrary to equity and 
good conscience in thus penalizing a wrong- 
doer. In the absence, therefore, of authority 
to the contrary I would follow the decision 
in Kadumbinee Dossta v. Kasheenath Biswas 
(2). So the second appeal fails, and is dis- 
missed with costs. 
: Appeal dismissed, 





(6A. L. J. 161 ; 5 M. L. T. 342) 


ALLAHABAD HIGH COURT. 
Seconp Crvm APPEAL No. 168 or 1899. 
July 13, 1899. 

Present — Ma. Justice Bannerji. 
- SHEO NANDAN RAI—AND OTHRRS—- 
PLAINTIFFS—ÅPPELLANTS 
versus 
THAKUR RAI—DEFENDANT—RESPONDENT. 

Ewpropnetary tenancy—Rent not determined by 
Revenue Cour:—Covenant to pay rent at certain rate— 
Fair rate. 
< The defendant sold his zamindari rights to the 
plaintiff and in the sale deed covenanted that if po- 
ssession of the str land was not delivered, heshould pay 
rent for such land at the rate of Ra 12 abigha Po- 
ssession of the str was not delivered The plamtiff did 
not obtain a determination of tho defendant’s rent as 
an exproprietary tenant under Act X1I of 1881, but 
the rent covensnted to be paid was a fair rate of rent: 

Held, that the plaintiff was entitled to recover rent at 
the stipulated rate unless the defendant could show 
that the covenant was obtained from him” by fraud or 
that 1t was contrary tolaw The mere fact that the 
plaintiff had not applied to the Revenue Court for de- 
termination of rent did not affect the claim Shaikh 
Rahat Ali v Ghulam asıh Khan, Second ‘Appeal 
No. 810 of 1888, decided on 9th July 1891, followed 

Second Appeal from the decree of H. E. 
Holme, Esquire, District Judge of Azamgarh. 

J. Simeon, for the Appellant. 

Bishnoo Chandra Motttra, for the Respond- 
ent. 

Judgment.—tThe defendant gold his 
zdmindari rights to the plantiffs. The sale-deed 
contained covenant to the effect that if po- 
ssession was not delivered over the sir land of 
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at the rateof Rs. 12 a bigha. The plaintiffs 
brought this suit to-recover arrears of rent 
of the land, which before the sale was the sir 
land of the defendant, at the aforesaid rate. 
The suit was defended on two grounds; (1) 
that the plaintiffs had not obtained a deter- 
mination of the defendant's rent as an ex- 
proprietary tenant under Act No. XII of 
1881 and were not, therefore, competent to 
claim arears of rent, and (2) that the covenant. 
as to the payment of rent at-the rate of Rs. 12 
a bigha was embodiedinthe sale-deed with- 
out the defendant’s knowledge. Upon the 
second point the Court of first instance decid- 
ed against the defendant. That finding 
was not questioned by the defendant in the 
appeal which was preferred by him to the 
lower appellate Court. Upon the first ques- 
tion the Court of first instance held that 
Rs. 12 a bigha was a fair rate of rent and that 
the defendant was bound by his covenant. 
The lower appellate Court has dismissed the 
suit onthe ground that unless the plaintiffs 
formally obtained from the Revenue Court 
a determination of the rent payable by. the 
defendant. the defendant was not liable to 
pay any rent for his exproprietary holding. 
In my opinion this view of the learned Judge 
is erroneous. Upon the sale of his proprie- 
tary rights the defendant acquired the 
right of an ex-proprietary tenant as defined 
in section 7 of the Rent Act. As such tenant 
he acquired a right of occupancy and also a 
right to pay rent ab a rate which is four 
„annas in the rupee less than the prevailing 
rate payable by tenants-at-will for land ‘of 
similar quality and similar advantages. If a 
tenant of that description has entered into 
a contract with the landlord to pay rent at 
the rate agreed upon between him and the 
landlord and such rate is not in contravention 
of the provisionsof the law, the landlord is en- 
titled to recover rent at the stipulated rate. 
In the case of Shaikh Rahat: Ali ~v. 
Ghulam Rasul Khan, Second Appeal No. 810 
of 1888, decided by a Bench of two Judges on 
9th Jnly 1891, it was said: “ Prima facie the 
defendant was bound by his covenant and 
his admission of tenancy to the plaintiff. It 
was forthe defendant to show that there was 
some fraud practised upon him in the agree. 
ment or that the covenant was contrary to 
law. He might have shewn for instance, if 
it had’ been a fact, that Rs. 10 per bigha ox, 
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ceeded the rent allowed to be taken from an 
ex-proprietary tenant by section 7 of Act XIL 
of 1881.” This case was followed in Letters 
Patent Appeal No. 16 of 1898, decided on 
the 23rd December 1898. According to these 
rulings the defendant was bound by his cove- 
nant, but it was open to him to show that 
the covenant was obtained from him by fraud 
or that it was contrary to law. In this case 
the defendant alleged that the covenant as 
to rent had been inserted in the sale-deed 
without his knowledge, but that statement 
was found by the Court of first instance to 
be untrue. As I have said, that finding was 
not questioned by the defendant in his appeal 
to the lower appellate Court. He did not 
urge either in the first Court or in the lower 
appellate Court that the rato of Rs. 12 a bigha 
was a rate which was in excess of that payable 
under section? of the Rent Act. The lower 
appellate Court was, therefore, wrong in hold- 
ing that merely because the plaintiffs had 
not applied to the Revenue Court for a de- 
termination of the defendant’s rent they were 
not entitled to get from the defendant the rent 
which he covenanted to pay. I allow the 
appeal, set aside the decree of the lower 
ewes Court with costs and restore the 

ecres of the Court of first instance. The 
appellants will get the costs of this appeal 
which will include vakil’s fees on the higher 
scale. 


_Arpeal allowed, 


(6 A. L. J. 164.) 


ALLAHABAD HIGH COURT. 
MISCELLANEOUS Orve APPBAL No. 110 or 1907. 
h January 11, 1909. 
Present:—Mr. Justice Knox and Mr. Justice 


Griffin. 
CHHAKAURI KHAN— APPELLANT 
DErsus 
PIR BAKHSH KHAN AND OTHRRS— 
RESPONDENTS. 


Code of Civil Procedure (Act XIV of 1882), 8. 310 A 
—Land Revenue Act (Local ITI of 1903), ss. 89, 210, 
211——N. W. P. Tenancy Act (Local II of 1901), 8. 189 
—Revisional power of Board of Revenue—JurisdichHon 
of Civil Court. 

Two Revenue Court decrees, one under Act III of 
190:, and the other under Act II of 1901, were 
consolidated and a house was sold in execution there- 
of. The judgment-debtor applied under section 310 A 
of the Code of Civil Procedure to the Assistant Col- 
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lector who rejected the application, On appeal the 
Collector sab aside tho order of the Assistant Collector. 
The suction purchaser then made an application to 
the Board of Revenne for revision, but his applica-_ 
tion was dismissed. He, thereupon, instituted a nit 
m the Civil Court for a decision that the order of the 
Collector and the Boardof Revenue weroultravireeand 
that the sale in his favour should be confirmed by the 
Civil Court: Held, whether or not an appeal lay to 
the Collector.from the order passed by the Assistant 
Collector, the Board undoubtedly had a power of Revi- 
sion, and that section 167 of Act II of 1901 did forbid 
the Civil Court from interfering with that order. 


First Appeal from ah order of Babu Srish 
Chandra Bose, District Judge of Ghazipur, 
reversing a decree of Babu Baijnath Das, 
Munsif of Ghazipur. 


Sital Prasad Ghose, for the Appellant. 
Govind Prasad, for the Respondents. 


Judgment.—tThis appeal has been 
brought by Chhakauri Khan who purchased at 
asalein excution of two Revenue Court decrees 
the house of the judgment-debtor defendant. 
One decree was for costs resulting in pro- 
ceedings under section 39 of Act No. III of 
1901. The other was a decree passed under 
Act No. TI of 1901, section 159. Apparent- 
ly the two decrees were consolidated and 
one sale held on account of both decrees so 
consolidated. i 

The judgment-debtor applied to the As- 
sistant Collector offering to pay in the sum 
decreed in accordance with the provisions of 
section 310 A ofthe Code of Civil Procedure as 
made applicable to Rent Courts. The Assist- 
ant Collector of the second class rejected his ap- 
plication and there is no doubt that he did 
so wrongly. Chhakauri Khan then got a sale 
certificate in his favour and obtained formal 
possession over the house on 5th November 
1905. 

The judgment-debtor appealed to the 
Collector who set aside the order of the 
Court below and granted the judgment- 
debtor ten days further within which to pay 
the decree-money together with the penalty. 
The money was paid in within ten “days, 
and the sale set saide. The present appel- 
lant then applied to the Board of Revenue 
for revision of the Collector’s order and his 
application was dismissed. He then institut- 
ed the suit out of which this appeal has 
arisen. In it he asks that the decision of the 
Collector and that of the Board of Revenue 
above mentioned be set aside as being ultra 
vires and contrary to law and that a decla- 
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ration may be given in his favour for mainte- - 


namce of possession over the houseepurchased. 
The Court of first instance held that section 
S10 A applied to the case, that the Assis- 
tant Collector had jurisdiction to entertain 
the application and although he decided it 

*wrongly and in such a way-as to result ina 
substantial injustice to the judgment-debtor 
no appeal lay from that order. He took the 
view that the orders of the Collector and the 
Board of Revenue were «lira vires, that the 
sale having been confirmed by the Assistant 
Collector, and his order being final, 
Chhakauri Khan was entitled to possession. 
The lower appellate Court took the view 
that the order of the Assistant Collector 
under section 810 A was appealable and set- 
ting aside the decree of the Munsif remanded 
the case under section 562 for trial onthe 
merits, 

In appeal before us it is contended (1) that 
section 310 A of the Code of Civil Procedure 
does not apply to the sale inasmuch as it was 
held in joint execution of two decrees, one 
passed under Act No. II of 1901 andthe 
other under Act No. ITI of 1901. 

The learned vakil for the appellant 
allowed that the section might apply in exe- 
cution of a decree passed under Act No. II 
of 1901, but this being a sale “in joint exe- 
cution of two decrees,” one under Act No. II 
of 1901 and the other under Act III of 
1901 it could not be said under which of 
the two Acts the sale was held. 

We do not think we need enter into the 
question under which of the two Acts the 
sale was held. If it were held under Act 
No. III of 1901 the appeals from orders 
passed in execution would lie to the Collector, 
Commissioner and the Board of Revenue 
(vide sections 210, 211 of Act No. III of 
1901), and the.orders passed by the Collector 
and the Board of Revenue would be clearly 
within their jurisdiction. If, on the other 
hand, the order passed on the application 
under section 310A was an order pass- 
ed under Act No. II of 1901 it appears to 
us that the Civil Court would have no juris- 
diction to entertain any question relating 
torit. Whether or not an appeal lay to the 
Collector, from the order passed by the Assist- 
ant Collector, the Board undoubtedly had the 
power of revision. The appellant did apply 
to the Board and got from the Board of 
Revenue the order of which he complains, 
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With that order the Civil Court is forbidden 
to interfere under section 167 of Act No. IL 
of 1901. 

This is cértainly a matter in which the 
Board of Revenue could take cognizance of the 
disputes between the parties and no Court 
other than the Court of Revenue could take 
cognizance. The appeal fails and is dismiss- 
ed with costs, 

Appeal dismissed, 





(Not Reported yet elsewhere.) 
MADRAS HIGH COURT. 
CRIMINAT, APPRAL No. 844 or 1908, 
April 7, 1909. 

Present :—-Sir Ralph Benson, Judge, 

Mr. Jnstice Wallis and Mr. Justice 

Sankaran Naiv. | 
Inve MYLAPORE KRISHNASAWMI alias 
A. KRISHNASAWMI SARMA-——APPELLANT 
— Prisoner. 

Penal Code (Act XLV of 1860), a. 124A, 1534, 
605 — Gist of offence under 3, 124 L—Inrtention— Rørt- 
ang disa ffection—Attem pt to excite disa ffectlon—Faots ta 
ba proced—Criminal Procedure Code (Act V of 1898), 
as. 221, 222, 228, 226, 587—Charge of sedition—-Form 
of indictmant— Words uttered by accused not set ont 
in charge—Substance of speech set out—Irregularity . 
—Fridance Act (I of 1872), #8. 159. 160-—Refreshing 
menory—Adm issibility of notes in evidence, 

Held, Per Benson and Wallis, JJ, (Sankaran 
Nair, J, dissenting) - 

(1) If an offence under section 124 A, Indian Penal 
Code, is committed by words spoken, the requirements 
of the law are satisfied if the charge gives sucha de- 
scription of the words used as is reasonably sufficient 
to enable the accused to know the matter with which 
he ıs charged, that is, if the charge states the words 
used with substantial, though not absolute, accuracy. 
Even if the words, or the substance ofthe words used, 
are not entered at all in the charge, this will amount 
only to on irregularity and will not afford ground 
for reversing a conviction unless the accused has, 
in fact, been misled by the omission, and ıt has occa- 
sioned a failure of justice. Chidambaram Pillar v. 
Emperor, 82 M 8; (1909) 1 Ind Cas 22, 42; 9 Or. L. 
J. 108, 140 ; 5 M. L. T. 1, 24; 19 AL L J. 81, referred 
to : 


(2) In respect of charges the Courts in this country 
are governed by the Criminal Procedure Code and 
have no concern with the English rules as to indict- 
ments. s 

Por Benson, J.— The gist of the offence under sec- 
tion 124 A is the bringing or attempting to bring into 
hatred or contempt or the exciting or attempting „to 
excite disaffection towards Her Majesty or Govern- 
ment established by law in British India. _ The open- 
ing words “whoever or otherwise” merely indi- 
cate the various means by which the offence may be 
committed, The concluding words “ or otherwise” 


indicate the universality of tho means by which tho, a, 
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offence may be committed. The words ‘of any kind 


are by no means a necossary element of the offence. 
It may be ‘committed without any words being 
spoken or uttered 

Per Wallis, J.—It would be best to set out the 
words which it is intended to prove, as nearly as 
possible, but so long as the substance of the words is 
set out, there is nothing in Indian law which requires 
that the words set out should be proved verhatim et 
literatim, and ifthe charge is im English and the words 


< 


uttered were in Tamil, the law does not require” 


that the actual words should be sot out in Tamil 

Per Sankaran Nair, /—Where tho charge under 
section 124 A, Indian Penal Code, is for exciting dis- 
affection or bringing Her Majesty into hatred, tho 
culpability consists in the disastrous consequences 
brought about by the words of tho accused and tho 
charge need not set out the words nor need the words 
themselves be proved, as tho gist of the offence in 
that case would be exciting disaffection, not the utter- 
ing of seditious words, and the speaker may be guilty 
aven though his words may be innocent or uttered in 
a sense different from that in which they were undor- 
stood by the andience. But whero tho charge is for ut- 
tempting to create disaffection the facts to be proved by 
the prosecution are entirely differont Thosectionshows 
that a person must (2) speck or write cortain words, 
and (b) by sach words attempt and to judge whether 
the words are seditious it is essential that the words 
themaelves used by the speaker must bo proved, other- 
wise it would he impossible for him to know what he 
is to defend Thoreforo,in that case, as the words 
written or spoken are the gist of the offence, thoy 
ought to be set out in the charge, and those words 
themselves, whether set out or not, must be proved. 
If the words bo not in the English language, it must 
be set out in that spoken langnage verbatim, with tho 
English translation 

Atiempt implies intention. It is not enough. there- 
fore, that a person writes certain words He may 
write a seditious pamphlet and keep it locked up in his 
drawer. He has not thereby committed any offence. 
Similarly. it is not enough that he ontortains an in- 
tention to excite disaffection, to bring him within the 
scope of the section 

A man’s intention must be gathered from the words 
used by hini, not by what others rightly or wrongly 
understood him to mean. Whenever a person uses 
words of which the inevitable or natural consequence 
is hatred or disaffection, he must be taken to have 
foreseen that conseqnence and deliberately intended 
that it should be the result of his use of the words 
that produced such result, 

External evidence may be offered to prove the in- 
tention or the meaning of the language used whether 
the words are seditious or Bot, as a matter of law to be 
determined by the Judge, and should not be left to the 
judgment of the witnesses 

It may not be'necessary to prove all the words or 

set out to obtain a conviction. It will bo 

sufficient if the words proved amount to the offence. 
But those words must be there in the charge. If the 
words themselves are not actually in the charge, but 
they are indicated therein with sufficient certainty and 
the accused knows the words for which he is tried, 
then the case will be only one of defective charge to 
which section 687, Criminal Procedure Code, will 
apply. But whero the charge does not rofer to the 
° worde at all, or where the accused, before the trial 
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begins, is not informed of the words used by him for 
which he is traed, the case is not one to which that 
ection would apply. g ` 

Therefore, if a charge for uttering seditious words, 
such words must be indicated, at least with reasonable 
certainty in the charge ; the accused must be informed 
of such words; and such words or some of them, that 
would show the guilt, must be proved. This questiou 
has nothing to do with the charge itself. What are. 
the facts to be proved to secure a conviction is a very 
different question from whether the accused has suf- 
cient notice of those facts necessary to be proved 
against him. In the latter case an omission to state 
the particulars which ought to be stated in the charge 
will not be treated as material, unless it has occa- 
sioned failure of justice. The English rule as to what 
ought to be set forth in the mdictmentis modified in 
India bv sections 225 and 587, Criminal Procedure 
Code But the provisions as to what ought to be 
contained in a charge have nothing to do with the 
question, what are the facts to be proved to consti- 
tute the offence, and to convict a person for at- 
tempting to excite disaffection the words themselves 
must be proved. 

According to section 159, Evidence Act, it is not 
necessary that the witness must be sure that what 
was reduced to writing by him is a correct record. 
If on reading it, the true facte are recalled to his 
memory he can testify to such facts on oath. But 
the record itself would not bo scmissible in evidence 
under section 160 of that Act, if the notes were not 
a correct record of the speech and do not contain tho 
exact words used by the speaker, but only the im- 
pressions created in the mind of the witness.” 


Appeal against the sentence of the Court 


of Session of the Coimbatore Division in case 
No. 85 of the Calendar for 1908. 


Judgment. 

Benson, J.—The appellant A. Krishnasami 
Sarma who describes himself as “a failed 
Matriculate” and “Swadeshi preacher ” has 
been convicted of an offence punishable under 
sections 124-A, 153-A and 505 of the Indian 
Penal Code, in that on the 17th March last he 
made a seditious speech in Tamil at a public 
meeting at Karur in the course of which, he, 
among other matters, uttered words to the 
following effect :— i 

“We don’t want titles given by the Gov- 
ernment. They thus dupe us. The excessive 
joy of the Government is only for the time 
being. They supply us half belly, while they 
themselves fill in theirs oneand a half times. 
There is no spirit here at all. See, in such a 
worthless place as Tuticorin, Swadeshi effort 
is so great, that they have demolished and 
destroyed the Paradeshi Courts, viz., Collec- 
tor, Munsif, Police, &. Why should we not 
do like that. Our people are paid low, and a 
regiment is formed of them. Why should 
they not exert on behalf of the Swadeshi 
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cause, And, to help our Mother, use theirguns 
to shoot the white facesP If we do that, could 
we not get self-Government (Swaraj)? They 
est our money, and they are ungrateful. Do 
we not see the injustice they do. We have to 
put up with whatever the white people do. 
We must work hard for onr Mother. We pay 
our money in the shape of pension, to the 
Fering}~es, and we are left without anything. 
In England, a policeman is paid £25, while 
we here are paid only ‘Rs. 7. Is this not 
deception ? Does this show good intention ? 
Tf we all unite together, could we not blow 
away the white people like cotton ?” 

The chief offence alleged against the ap- 
pellant is that pumshable under section 124- 
A, Indian Penal Code. It-was suggested, 
rather than argued, for the appellant that the 
conviction was unsustainable “in law, and 
should be set aside, because the charge did 
not set owt, nor did the prosecution prove, 

“the exact words used by the appellant. It 
was suggested that the definition of the 
offence punishable under section 124-A, 
shows that seditious words spoken or written 
are the gist of the offence. and that unless 
the exact words are proved the offence cannot 
be established. 

I do not think that this contention is valid. 
I am of opinion that the contention is not 
supported by the language of the Code, and 
that it is opposed to the reported decisions of 

this Court in similar cases. 

Section 124-A reads as follows :— 

“ Whoever by words, either spoken or 
written, or by signs, or by visible representa- 
tion, or otherwise, brings or attempts to bring 
. into hatred or contempt, or excites or attempts 
to excite disaffection towards Her Majesty 
or the Government established by Jaw in 
British India, shall bé punished with trans- 
portation for life or any shorter term, to 
which fine may be added, or with imprison- 
ment which may extend to three years, to 
which fine may be added, or with fine.” 

In this section, as I read it, the gist of the 
offence is the bringing or attempting to bring 
into hatred or contempt or the exciting or 
attempting to excite disaffection towards Her 
Majesty or Government established by law 
in British India. The opening words of the 
section, “whoever, by words either spoken or 
written, or by signs, or by visible representa- 
tion, or otherwise ” merely indicate the vari- 
ous means by -which the offence may be com- 
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mitted. The concluding words “ or otherwise” : 
indicate the universality of the means by 4 
which the offence may be committed. The 
whole sentence might have been shortly asa” 
pressed by saying “whoever by any means” 
brings, &c. The ‘offence may be committed 
by means of words spoken or written, or by 
visible representations such as pictures, or by 


dramatic performances, even in dumb show, 


where no words are spoken, but where the 
feelings of the audience are excited, by the 
gestures and motions and dramatic actions of: 
the performers. Thus words of any kind are: 
by no means a necessary element of the 
offence. It may be committed without any 
words being spoken or uttered Let us sup-- 
pose that the offence has been committed by 
means of a series of pictures (which have 


subsequently been destroyed), or by means — 


of a dramatic performance, in dumb show, 
representing (let us say) His Majesty as 
engaged in cruelly killing innocent persons or 
as indulging in some revolting vice. In such 
a case it would be impossible to reproduce 
the pictures or the dramatic representation 
and embody them in the charge.. It would 
only be possible to indicate in the charge the 
means by which the offence was committed by 
giving adescription (as accurate as circum- 
stances would permit) of the pictures or re- 
presentation. No words could give a com- 
pletely accurate description of the pictures or 
representation ; but there would usually: be no 
great difficulty in giving such a description 
of them as would enable the accused to know 
the matter he was charged with, and this is, 
in fact, all that the law requires. The Code 
of Criminal Procedure lays down simply and 
clearly what -the charge against an accused 
person must contain. “If the law which 
creates the offence does not give it any specific 
name, so much of the definition of thé 
offence must be stated as to give the accused 
notice of the matter with which he ts charged.’' 
(Section 221). “The charge shall contain 
such particulars as to the time and place of 
the alleged offence, and the person (if any) 
against whom, or the thing (if any) in re- 
spect of which it was committed, as ara 
reasonably suffictent to gite the accused notica 
of the matter with which he is charged,” 
(Section 222), and “when the nature of the 
case is such that the particulars mentioned in 
sections 221 and 222 do not give the accused 
sufficient notice of the matter with which he is 
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charged, the charge shall also contain such 
particulars of the manner in which the alleged 
offence was committed as twill be sufficient for 
that purpose” (Section 223). 

Tf an offence under section 124-A is com- 
mitted by means of a series of pictures the 
requirements of the Code are satisfied if the 
charge gives such a description of the’ pic- 
tures as is reasonably sufficient to enable the 
accused to know the matter with which he is 
charged and so, I take it, if an offence under 
the section is committed by words spoken the 
requirements of the law are satisfied if the 
charge gives such a description of the words 
used as is reasonably sufficient to enable the 
accused to know the matter with which he is 
charged, that is, if the charge states the 
words used with substantial, though not ab- 
solute, accuracy. Even if the words, or the 
substance of the words used, are not entered 
at all in the charge, this will amount only to 
an irregularity and will not afford ground 
for reversing a conviction unless the accused 
has, in fact, been misled by the omission, 
and it has occasioned a failure of justice. 
(Section 225, Criminal Procedure Code, illus- 
tration,b.) 

The above statement of the law is in ac- 
cordance with the recent decision of this Court 
in Ohidambaram Pillai v. Emperor (1). There 
the accused was charged with an offence 
under section 124-A, Indian Penal Code, in 
that he “on or about the 28rd day of 
February 1908 at Tuticorin, in a public 
speech, did bring or attempt to bring into 
hatred and contempt d&c.” The charge did 
not contain the words, or the substance of the 
words uttered, but in the preliminary enquiry 
before the Magistrate the notes of the accused’s 
speech taken by the police officers had 
been filed and evidence had been given that 
the notes though not a verbatim report yet 
fairly represented the substance of the words 
spoken. The Court (Arnold White, C. J. and 
Miller, J.) held that tle charge “ was defec- 
tive in that it did not set ont the speeches, 
or the passages’ in the speeches, which the 
prosecution alleged to be seditious,” butadded, 
“Tt is not necessary for us to consider whe- 
ther, under the law of England, this charge 
as an indictment would be good. The Indian 
Legislature in addition to the general provi- 
gion contained in section 537, Criminal Pro- 

(1) 82 M. 3; (1909) 1 Ind. Oas. 22,42; 9 6. L J- 
108, 140 95 M. L. T. 1, 24; 19 M. L. J. 81, 
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cedure“ Code, has expressly provided that 
formal defects shall not in themselves vitiate 
a charge. Section 225, Criminal Procedure 
Code, ‘enacts’ no error in stating either the? 
offence or the particulars required to be 
stated in the charge, and no omission to state 
the offence or those particulars, shall be re- 
garded at any stage of the case as material 
unless the accused was, in fact, misled by 
such error or omission, and it has occasioned a 
failure of justice. The principle of illustra- 
tion (b) to this section seems to us to be 
applicable to the present case.” The learned 
Judges then pointed out that the accused was 
fully aware, from the proceedings before the 
Magistrate, of the passages in the speeches 
upon which the prosecution relied as being of 
a seditious character, and had full opportunity 
of meeting the case put forward by the pro- 
secution and did, in fact, call a number of 
witnesses for that purpose, without taking 
objection to theomission in the charge. In these 
circumstances the learned Judges held that 
notwithstanding the omiss.cn of the particu- 
lars which, in our opinion, the charge ought 
to have contained, we are certainly not pre- 
pared to say that the accused was, in fact, 
misled by the omission and that the omission 
has occasioned a failure of justice.” They, 
therefore, held that the trial was not invalid 
by reason of any defect in the charge, and 
proceeded to deal with the question whether 
the prosecution had proved that the accused 
had uttered the words alleged to be seditious. 
After referring to the fact that the police 
officers who were called as witnesses made 
use of their notes in order to refresh their 
memories and gave evidence in accordance 
with their notes, the learned Judges observed: 
“the police officers do not profess to have 
taken a verbatim note of the words used by 
the accused. The record which they made 
of the speeches was of the same character as 
the record made by the witnesses in the trial 
of Edmonds and others, 1821, Reports of 
State Trials, New Series, Vol. 1, pp. 818 and 
819, where the witnesses were allowed to read 
their notes as evidence of the speeches made, 
The second witness for the prosecution 
stated in evidence that his notes represented 
to the best of his ability the substance of 
what the speakers said. The third witness 
stated that he took down to the best of his 
ability the words actually uttered. The fifth 
witness stated that his notes represented what 
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the first accused said and that everything 
found written there was in substance said by 
the first accused. The sixth witness® for the 
prosecution speaking of his notes said: ‘All 
thes’ words were uttered by the speaker and 
it is a substantially correct record of the 
speech.’ He also said: ‘My notes are nota 
verbatim report. I noted as faras I could the 
important utterances. I omitted things I 
considered unimportant.’ He also said:— 
‘In my notes Iused, as far as possible, the 
exact words of the speakers ..... .The 
notes contain the very words uttered by 
Ohidambaram Pillai as far as I was able to 
“take them.’ The seventh witness said “the 
notes accurately set forth what the speaker 
said. ” Finally after pointing out that the 
evidence of the police witnesses was to some 
extent corroborated by other witnesses the 
learned Judges stated: “The conclusion at 
which we have arrived is that the notes taken 
by the police officers are substantially accurate 
and that the evidence given by the police 


_ “witnesses may safely be acted upon.” 


The circumstances of the present case and 
the character of the evidence for the prosecu- 
tion are very similar to those in Ohidambaram 
Pillai v. Emperor (1), with this difference 
that in the present case the charge sets out 
in substance the passages in the speech of 
the accused by means of which he excited, or 
attempted to excite disaffection &c. The 
speech was delivered in Tamil and the notes 
of the speech made by the police officers were 
taken in Tamil. The charge does not, indeed, 
set out the whole of the speech as recorded in 
the notes of the police witnesses, but it sets 
out an English translation of those passages 
which are relied on by the prosecution as 
being the means whereby the offence was 
committed and alleges that the accused, 
among other matters, uttered words to the 
effect stated, and thereby did bring or attempt 
to bring into hatred and contempt &c. There 

„is no suggestion that the translation is not 
a correct translation. The defence is that 
the appellant did not use the words alleged 
or any words substantially to the same effect, 
and that so far as the language imputed to 
him is seditious the case is a concoction by 
the pdlice. 

The only question, in fact, is whether the 
appellant made an innocent speech advocating 
the development of native industries and the 
like, or whether he made a seditious speech 
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including the words charged or words sub- 
stantially to the same-effect. 

The Sessions Judge and the Assessors were 
unanimous in finding the appellant guilty, 
and I have no doubt that their finding is 
correct. ; 

Tho appellant delivered a series of lectures 
at Karur in support of the Swadeshi agita- 
tion from the 14th to the 21st March last. 
The 2nd and the 4th witnesses for the pro- 
secution are the. Inspector's writer and the 
Station Housé Officer of Karur. They have 
sworn that they attended the lecture of the 
17th March and made notes of the lecture in 
accordance with instructions from their su- 
perior officers. Exhibits E and M are the notes 
taken by them respectively. The ‘witnesses 
d) not profess to have taken down the words 
of the speaker verbatim. The 2nd prosecution 
witness referring to the accused’s lecture on 
the 17th says: “I attended that lecture and 
took notes of what he said. * * * Exhibit E 
represents correctly what the prisoner then 
said.” In cross-examination he says: “ T was 
taking notes while the accused was speaking. 
I was writing as if to dictation. I had my 
note book in my left hand and as the accused 
spoke I wrote. I went on writing hearing 
what he said. * * * # I took down as much 
as I heard. Every now and then I could not 
hear what he said. While writing one sen- 
tence I may have omitted to hear another. 
+ # * * Sometimes after the lecturer had 
uttered a sentence, he would put it in other 
words and amplify and explain it. I did not 
record what the accused said by way of ex- 
planation. I did not omit any main point 
in the lecture. Anything recorded by me 
represents fairly-what the accused spoke.” 

The 4th prosecution witness says: “I also 
attended the lecture of the 17th * * *. I 
took down notes of the prisoner’s lecture of 
that day. Exhibit M isthe notes and Exhibit 
M (1) the carbon copy ‘which I:made the 
next morning.” Later où the witness states : 
“1 do not profess to have reported his speech 
verbatim, but I say that-my notes fairly re- 
present what the accused said. I do not think 
that [ omitted any distinct subject on which 
he spoke.” Unfortunately the examination and 
cross-examination of the 4th prosecution wit- 
ness have been so imperfectly conducted that 
there is some-doubt as to whether these words 
were intended to refer to the speech of the 
17th, or to another speech delivered on 
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the 15th March. -In these circumstances, the 
notes and the evidence of this witness are 
of far less value to the prosecution than the 
notes and the evidente of the 2nd prosecntion 
witness. ` 

It is, however, not disputed that both these 
witnesses did attend the lecture, and there is 
no doubt that they did so under the orders of 
their superior officers and for the purpose of 
reporting the lecture to them. 

It is contended by the defence that there 
was not sufficient light to enable a person to 
write. I do not, however, think that this is 
shown. The lecture lasted from about 6-30 
P. M. to 7-15 pia. The sun did not set on 
that day until 6-18 r. 3. and the twilight 
would last until nearly 7 o’clock. .It was the 
day before the moon was full. The moon 
rose before 5 p.m. and the shadow of the 
tower would not fall where the 2nd prosecu- 
tion witness was standing. He says he wrote 
his notes partly by sunlight and partly by 
moonlight. I have no doubt that in the 
clear air of March in the Coimbatore District 
this could be done. The Sessions Judge also 
-points out that the defence witnesses could 
always see clearly that there was no pencil 
in the hands of the 4th prosecution witness. 

Exhibits H (1) and M (1) are copies of the 
notes and were in the hands of the Inspector 
next day.. He has initialled and dated them 
in token of receipton that day. If these notes 
fairly tepresent what the lecturer said their 
is no doubt of his guilt. 

It has been strongly pressed on us by the 
defence that Exhibits E and M bear internal 
.evidence that they were the result of concoc- 
tion between the two police officers. It is 
pointed out that in each report exactly the 
same eleven persons are named as the chief 
persons present in the andience and they are 
enumerated in exactly the same order. It is 
algo pointed out that though the lecture lasted 
half-an-hour or three-quarters of an hour 
the abstract reports Exhibits E and M take 
only ten minutes each to read and must, there- 
fore, omit n good deal of what was said, yet in 
each report the matters selected for mention 
are the same, though the language in which 
each subject is dealt with varies slightly. It 
is argued that these facts indicate consulta- 
tion between the two police officers, and that 
concoction may, therefore, be inferred. 

. The first matter, viz., the recital of the 
fame names in the audience is satisfactorily 
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explained. The 2nd prosecution witness ad- 
mitted that on the 17th March he arrived a 
little late and after the lecture had Begun, 
and that, therefore, contrary to his usual 
practice, he on that day left a blank spade for 
the names of the persons present and filled 
them in afterwards. He was nowhere asked 
whether he took these names from the notes 
of the 4th prosecution witness, or got them 
from him, or how he came to write them in 
the same order, nor was the 4th prosecution 
witness questioned on the matter. It is na. 
tural to suppose that he got them from the 
4th prosecution witness, and, if so, they would 
naturally be the same names and in the same” 
order. The Public Prosecutor argues that it 
is not improbable that each of the police 
officers would select the same matters for 
notice in his abstract, but the correspondence 
in the two reports is so great that I am in- 
clined to the conclusion that there was some 
consultation between the officers when one or 
both were written. The 2nd prosecution 
witness was the more facile writer. It seems 
to me probable that the notes of the 4th pro- 
secution witness were written immediately 
after the lecture, and in consultation with the 
2nd prosecution witness. It is remarkable 
that the 2nd prosecution witness nowhere 
says that 4th prosecution witness made his 
notes at the lecture, nor does he say that 4th 
prosecution witness did not write his notes in 
consultation with him. The 4th prosecution 
witness does, indeed, say that he and 2nd 
prosecution witness did not sit together and 
compare the notes they had taken, but it is 
doubtful whether this does not refer only to 
the notes of the lecture of the 15th. The 4th 
prosecution witness nowhere says that he 
wrote his notes while the lecture of the 17th 
was proceeding. Whether from accident or 
design the defence did not directly question 
him on this point, and it is remarkable that 
though a number of defence witnesses say 
that the 4th prosecution witness was not, 
taking notes, there is a significant dearth of 
such evidence with reference to the 2nd pro- 
secution witness whose evidence is clear that 
he wrote his notes at the lecture. The con- 
clusion I have come to is, that the 2nd prose- 
cution witness wrote his notes at the Itcture 
and that they are entirely trustworthy, but 
that the 4th prosecution witness wrote up his 
notes after the lecture with the assistance of 
the notes of the 2nd prosecution witness. Ido 
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not find any ground whatever for doubting the 
tanthfulness of the 2nd prosecutjon witness 
either in connection with the notes or other- 
wise. If the 4th prosecution witness intended 
it to be understood that he wrote his notes at 
the lecture I find it difficult to believe him, 

e bat, as already stated, it is doubtful if he 
said this with regard to the notes of the 17th 
March. I may add that if the 4th prosecu- 
tion witness’ notes were not written at the 
lecture, but were written after it and while 
the facts were still fresh in his memory, they 
would be just as admissible under section 159 
of the Indian Evidence Act, for the purpose 
of refreshing his memory as if they were 
made while the lecture was being spoken, 
though it is probable that a Court would 
attach less weight to the evidence of a witness 
whose memory was refreshed by notes subse- 
quently made than to one whose memory was 
refreshed by notes made at the very time. 
In each case the question is whether the wit- 
n is correctly stating what ocourred, or 

“whether he is giving 8 false account either 
deliberately owing to some motive or interest, 
or unintentionally owing to defective powers 
of observation or memory. 

I do not find any ground for supposing that 
these police officers had any motive for falsely 
concocting a case against the appellant. He 
was on good terms with the police who ac- 
companied him from Salem where he had 
previously been lecturing. They had travel- 
led together, and messed together, played 
cards together and attended the theatre to- 
gether. The local police appear to have taken 
very little interest in the matter. The In- 
spector did not attend a single lecture. He 
thought his other work more important. He 
did not even depute three of his subordinates 
to take notes as required by his departmental 
orders. He thought two enough. He did 
not expect any prosecution to take place. The 
attitude of Government up to that time had 
been one of non-intervention in such matters. 
Insthese circumstances it is improbable that 
the police would have concocted a false case. 
But the truth of the prosecution case does not 
depend on police evidence alone. There is a 


strong body of corroborative evidence. The 


_two police officers in their evidence and in 
their notes refer to the fact when the lecturer, 


' after praising the efforts of the Swadeshists 


in Tuticorin which resulted in the destruction 


of the Paradeshi Courts and offices there, and 
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inciting his audience to do likewise, went on 
to suggest that the native troops should use 
their guns to shoot the white faces, a Brahmin 
contractor named Krishnaswami Iyer, who was 
present, objected to such language and tried 
to stop the lecture and had an altercation with 
the lecturer, but was eventually induced by 
some of the bystanders to withdraw to the 
outskirts of the audience and allow the lec- 
turer to proceed. This Krishnaswami Iyer, 
(5th prosecution witness) is a respectable man 
of large property and he entirely corroborates 
the evidence-of the police. ‘He says that the 
lecturer after referring to the riots in Tinne- 
velly asked the audience, “ Why should we not 
similarly demolish public offices in Karur ?” 
and went on to say, “The natives who love 
their country are taken as Sepoys, are paid a 
small amount, and are trained to use guns. 
Why should not these, who have been so 
trained, turn their guns upon the white men 
and obtain Swaraj?” and that he (the wit- 
ness) then interrupted him and told him to 
stop the lecture. The 6th and 7th proseon- 
tion witnesses are also respectable Brahmins. 
One is the Assistant Station Master of the 
Karur Railway Station; the other is the Chief 
Booking Clerk. Their account of the incident 
and of the expressions used by the lecturer 
before the interruption is to much the same | 
No danbt they say that they did not 
hear the lecturer refer to guns, or to shooting 
the white faces. But the Assistant Station 
Master says :-“ I heard him say the natives in 
Tuticorin have demolished the Collector's 
Office and the Municipal Office. In the same 
way why should not all of us workin the 
cause of Swadeshi?” I understood him to 
mean that we should similarly be in harmony 
and cause rioting. He also said the natives 
were enlisted on asmall pay in the Army. 
Why should not these natives, on behalf of 
the Mother oppose the Huropeans and conquer 
them?” The Booking Clerk’s recollection is 
almost identical and they add that at this 
point the 5th prosecution witness interrupted 
and told the lecturer to stop. These witnesses 
though employed for the time at Karur be- 
long to the Tanjore and Tinnevelly Districts 
respectively and are not likely to be at the 
beck and call of the locai police officers of 
Karur, and they have no motive for giving 
false evidence against the accused. 

_ The Monigar of Karur (8th prosecution wit- 
ness) states that the lecturer referred to Tutis, 
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corin and said: “There they demolished the 
Munsif’s Court, Collector's Office and other 
buildings, why should not we do the same 
thing in Karur 2” Hoe adds “he spoke about 
some other matters which I did not hear well,” 
and that it was then the altercation between 
the lecturer and the contractor occarred. 
Though the evidence of these witnesses softens 
to some extent the violence of the language 
used by the lecturer it lends no support 
to the defence plea that the language used 
was not seditious and that the attributing of 
‘such language to the accused was & concoction 
by the police. On the other hand the 9th 
prosecution witness who is another village 
Magistrate and a Brahmin, and the 10th pro- 
secution witness who is a Brahmin petition- 
writer, support the police version in its entirety. 
The former quotes the lecturer as saying, 

the people of Tuticorin demolished the 
Munsif’s Court, Collector’s Office and other 
buildings. Why should not we also do like 
that?” He also said “our people are taken 
as Sepoys and paid low. Why should not the 
Sepoys, with the same weapons, attack the 
white faces?” Theo latter says that the lec- 
turer said: “Jn a useless place like Tuticorin 
our people combined and demolished the Col- 
lector's Office, the Munsif’s Court and other 
buildings. Why should we not combine and 
do similarly here? The white men enlist our 
people in the army paying them low. Why 
‘cannot the Sepoys with their guns shoot the 
white faces on behalf of the Mother? If we 
did so, could we not obtain Swaraj” At 
this stage the 5th prosecution witness got up 
and said. “This is thoroughly political. Stop 
the lecture.” 

To rebut this evidence for the prosecution, 
the defence has called a large number of re- 
spectable men who say that they attended the 
lecture of the 17th and who either deny that 
the accused used any of the seditious expres- 
sions attributed to him or say that they do 
not remember his having done so. J am not, 
however, able to accept this evidence, as giv- 
ing a correct account of what the lecturer 
said onthe 17th March. None of the wit- 
nesses made any notes or record of what was 
said. They depend entirely on unaided me- 
mory. The accused delivered lectures every 
day from 14th to the 21st March and it is not 
likely that the defence witnesses would have 
any clear recollection of the what was said at 


“seach lecture. They, were giving their evidence 
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some five months after the lecture and had 
not previously been examined with regard to 
it, whereas the witnesses examined for the pro- 
secution were either police officers who madt 
notes at the time, or persons who were ex- 
amined for the purpose of the prosecution 
some two months after the lecture. A very 
notable incident of the lecture was the inter- 
ruption by the contractor (5th prosecution 
witness). The defence witnesses with extra- 
ordinary unanimity say that this interruption 
occurred when the lecturer was stating that 
Government spent too much money on mili- 
tary affairs and might with advantage spend 
more on Education. It is difficult to suppose 
that such a sentiment would have provoked 
interruption by this Brahmin contractor and 
a demand that the lecture should be stopped. 
He is not shown to have any interests what- 
ever in military affairs; while it is probable 
that, as a Civilian and a Brahmin, he will be 
interested ın Education and approve of large 
expenditure on it. Everyone is agreed that 


the interruption did take place and that it . 


was in connection with something said by the 
lecturer in relation to the army. It is far 
more natural to suppose that it was provoked 
by some violent and unjustifiable language 
such as the prosecution alleges, rather than 
by the harmless, and as many would think, 
proper contention which is the only reason 
that the defence witnesses put forward as the 
cause of the interruption. 

I think thatthe general accuracy and truth- 
fulness of the defence evidence as compared 
with that for the prosecution may be guaged 
by the finding on this outstanding incident, 
and so guaged I have no hesitation in prefer- 
ring the evidence of the prosecution. On the 
whole, I find that the police witnesses had no 
motive for concocting a false case. They 
made notes of the lecture in the execution of 
their duty, and under the orders of their su- 
perior officers, and those notes were in the 
hands of their superior officer on the day after 
the lecture. The language attributed to*the 
accused in those notes is of such a character 
that it is impossible to suppose that the 
language used was really innocent language, 
but misunderstood by the police in the sense 
recorded in their notes. I find that the 2nd 
prosecution witness made his notes at the 
lecture, and the 4th prosecution witness im- 
mediately after the lecture and while the facts 
were still fresh in his memory, and that the 
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notes of both contain a substantially accurate 
recerd of the language used by the accused. 
The police version is corroborated by several 
intlependent witnesses, who give a more natu- 
ral and probable account, than the defence 
witnesses, especially in connection with the 
“nterruption of the lecture. 

The Sessions Judge and the Assessors, who 
had the witnesses on both sides before them, 
were unanimous in believing the prosecution 
witnesses rather than those called for the de- 
fence and l agree with their conclusion. I 
find that the accused uttered the words attri- 
buted to him in the charge, or words sub- 
stantially to the same effect, and that his 
conviction is right. There is no plea that 
the sentence is too severe for the offence if 
proved. Ido not think that it is too severe. 
Tt is less than that imposed by this Court in 
Chidambaram Pillai’s case, Ohtdambaram Pillai 
v. Emperor (1). 

I would, therefore, confirm the conviction 
and dismiss the appeal, but as my learned 
brother takes a different view, the case must 
be laid before another Judge for decision. 


, -~ Sankaran | Nair, J.—The appellant Myla- 


pore Krishnasami Sarma is convicted and 
sentenced to five years’ transportation for 
having uttered seditious words in the course 
of a speech he delivered at a temple at Karur, 
in the Coimbatore District, on the 17th March 
1908. ' 

The appellant, whose age is given as 18, ap- 
pears to be a native of Madras. He went to 
Karur on the 13th March from Salem ac- 
companied by three police officers, met the 
Head-Master, Municipal High School, D. W. 
2, to whom he had a note of introduction from 
Bome person in the Salem District, at the 
house of one of his Assistant Masters, D. W. 
20. The appellant asked the Head-Master 
to be of use to him for the dehvery of Swade- 
shi lectures. The Head-Master referred him 
to the Secretary of the Reading Room. Find- 
ing, however, that the Reading Room of 
Karĝr was not available, the appellant pro- 
ceeded to a temple at that place and continued 
to deliver lectures daily from the 14th to the 
21st March. He is prosecuted on account of 
“certain words spoken ou the 16th and the 17th, 
and convicted for the words alleged to be 
-spoken on the 17th. 

The object of his going to Karur is not 
proved. We see, however, according to the 
police notes of his lectures that he was 
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advising the people of Karur to purchase 
shares in “Indian Weaving Company, Ltd,” 
‘Madras and was distributing leaflets published 
in its interest. 

On the 17th he is charged with having 
spoken words to the following effect :— 

“Wae don’t want titles given by the Govern- 
ment. They thus dupe us. The excessive 
joy of the Government is only for the time 
being. They supply us half belly, while they 
themselves fill in theirs one and: a half times. 
There is no spirit here atall. Seo, in such a 
worthless place as Tuticorin, Swadeshi effort 
isso great, that they have demolished and 
destroyed the Paradeshi Courts, viz., Collector, 
Munsif, Police, &c. Why should we not do 
like that P Our people are paid low anda 
regiment is formed of them. Why should they 
not exert on behalf of the Swadeshi cause, 
and, to help our Mother, use their guns to 
shoot the white faces P If we do that, could 
we not get self-Government (Swaraj)? They 
eat our money, and they aro ungrateful. Do 
we not see the injustice they do. We have to 
put up with whatever the white people do. 
We must work hard for our Mother. We 
pay our money in the shape of pension to the 
Feringhees, and we are left without anything. 
In England, a policeman is, paid £ 25, while 
we here are paid only Rs. 7. Is this not de- 
ception ? Does this show good'intention P If 
we all unite together, could we. not blow 
away the white people like cotton P? 

There can be no possible doubt that if the 
appellant is proved to have spoken these 
words or words with this meaning, he is 
guilty of the offences charged. The question 
we have, therefore, to decide is one of fact. 
Did the appellant utter the words imputed to 
him? The Judge has decided the question 
in the affirmative and convicted the appellant 
for the following amongst other reasons :— 

(1) There were two police constables, 
who took notes of the speech de- 
livered and though they do not 
purport to be verbatim reports, they 
may be relied upon to show that the 
appellant used these words which 
appear in the notes of both the 
constables. The constables speak to 
the accuracy of the notes. 

(2) The prosecution witnesses are able 
to remember, though not all the 
passages set out in the charge, cer- 


tain words alleged to be similar tọ “a 
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: those contained therein which are 
seditious and by themselyes prove 
the offence. 


(8) Notes of other speeches filed prove 
the criminal intention of the appel- 
- lant. 

(4) The bulk of the defence evidence is 

not reliable. 
Though the question to be decided is ore 
of fact, there are several considerations which, 
there is reason to believe, are not kept in 


view by the trial Courts in similar cases. I- 


proceed accordingly to refer to a few of 
them. 
Section 124-A is in these terms:— 
“Whoever by words, either spoken or 
written, or by signs, or by visible representa- 
tion, or otherwise, brings or attempts to bring 
into hatred or contempt, or excites or attempts 
to excite disaffection towards Her Majesty or 
„the Government established by Jawa in British 
India shall be punished * * 
Under this section an ae person 
may be charged with exciting disaffection or 
bringing Her Majesty into hatred or contempt 
by words or other means. In this case, it 
-may be said that exciting disaffection is the 
gist of the offence, not the uttering of sedi- 
stious words. Fo or instance, if the prosecution 
proves that the ‘appellant addressed a crowd, 
who immediately after assaulted the Euro- 
-peans in the locãlity or destroyed the public 
buildings to show their hatred of Govern- 
ment, it may not be necessary to prove the 
, words used by the appellant, not even the 
substance, though any Court of Justice will 
be slow to convict in the absence of any 
such proof which alone ordinarily will show 
that the one was the result of the other. The 
culpability consists in the disastrous con- 
sequences brought about by his words. 
Even though the words themselves may be 
innocent or uttered ina sense different from 
that in which they were understood by the 
crowd, the speaker may be guilty. The charge, 
therefore, need not set out the words nor need 
the words themselves be proved. But though 
the appellant was charged with exciting dis- 
affection, he has not. been convicted for it, 
nor is there any, evidence in support of it: the 
evidence of the witnesses who do not speak 
to the words being used are only intended to 
. Show that appellant entertained hostile feel- 
ings. In paragraph 2 of the judgment, the 


#. Judge sets out the prosecution case tried by 
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him. He says: “analysing the charge, we 
find that,it consists of (a) words calculated 
to cause disaffection towards the Govern- 
ment; (b) an incitement to commit rioting and 
destroy Government Courts, and (c) an in- 
citement to the Sepoys to mutiny and shoot 
the Europeans, whereby the goal of Swara¢ 
might be reached.” He has thus been «tried 
and convicted for attempting to excite dis- 
affection, not for having excited it. But 
whatever may be the case when a person is 
charged with exciting disaffection, when he is 
charged with attempitng to create disaffection 
the facts to be proved by the prusecution are 
entirely different. The section shows that a 
person must (a) speak or write certain words 
and, (b) by such words attempt a 
Attempt implies intention. It-is aot 
‘enough, therefore, that a person writes certain 


words. He may write a seditious pamphlet 
and keep it locked up in his drawer. He has 
_not thereby committed any offence. Similar- 


ly itis not enough that he entertains an inten- 

tion to excite disaffection, to bring him with- 
in the scope of the section. Thus Mr. Mayne 
-states i in his Commentary upon section 124 
(A). “The offence constituted by it requires 
-an act coupled with a distinct intention.” 
(Mayne’s Criminal Law of India, II Edition, 
p. 525. ) This is also settled by decisions 
in India. Petheram; C. J., points ont that 
the accused should speak or writé words 
-calculated to create disaffection, etoc., and 
be must do so with the intention of creat- 
ing it. See Queen-Hmpress v. Jogendra 
Ohunder Bose (2). See also Queen-E'mpress v. 
Bal Gang dhar Tilak (8). A man’s intention 
must be gathered from the words used by 
him, not by what others rightly or wrongly 
understood him to mean. 

Whenever a person uses words of which 
the inevitable or natural consequence is 
hatred or disaffection, he must be taken to have 
foreseen that consequence and deliberately 
intended that it should be the result of his 
nse of the words that produced such result. 
The intention must be judged primarily by 
the language itself or, in other words, the 
question is, what is the meaning of the language 
used ? Foster v. Olement (4). Again whether 
the words are seditious or not, isa matter of 
law to be determined by the Judge and should 

a 19 0. 85. ' 

(3) 32 B. 112. 
(4) 10 B. and O. 472. 
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not be left to the judgment of the witnesses. 
For the Court to judge whethgr the words 
“are seditious, it is essential that the words 
themselves used by the appellant, for which 
“he is tried, must be proved. Otherwise it 
is not possible for a man to know what he is 
to defend. It is not possible for him to show 
that he has not spoken those words, or to 
show that the words taken with the resb of 
-his speech bear a very different meaning from 
what is stated by the witnesses. Because, 
where the whole speech or document is avail- 
able, it has been repeatedly pointed ont that 
-the meaning has to be collected from the 
whole document and not from isolated pas- 
sages. Further, when only certain words are 
taken down which appeared to be inflam- 
~ matory and there was a good deal more 
said than has been taken down the question, 
as pointed ont by Alderson, J., in bis charge 
to the jury in R. v. Rankin and others, (5) is, 
“Whether you can suggest yourselves, if 
these parts be true, anything which might 
have been said, which fairly and reasonably 
could have explained those things.” This, 
of course, is more favourable to the accused 
than if the whole speech had been reported 
verbatim. For this purpose also it is neces- 
sary that the words themselves must be prov- 
ed. External evidence may be offered to 
prove the intention or the meaning of the 
language! This also would be a useless pro- 
vision otherwise. In this case other speeches 
have been proved. As pointed out by Mr. 
Mayne, section 295, they can be used only for 
throwing light on the meaning of the words 
.on which the charge is based and of showing 
the effect they were intended to produce. 
As justly pointed out by him the fact that 
the accused entertained disloyal sentiments 
cannot make language which, in itself, does 
not fall within the scope of sections 124-A and 
153-A criminal, and he cannot be convicted 
for those sentiments ifthey do not find ex- 
pression in the language on which he is 
charged. This also leads to the same con- 
clusion. As the words written or spoken are 
the gist of the offence they ought to be set out 
in the charge and those words themselves, 
whether set ont or not, must be proved. If 
the word be notin the English language it 
must be set out in that spoken language ver- 
batim, with the English translation. The 
Chief Justice and Mr. Justice Miller, appar- 
(5). 7 St. Tr. N. 8. 790. 
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ently took the same view In re Subramania 
Niva. (1), at page 12, in speaking of the 
charge in that case they say, “we think it 
was defective in that it did not set out the 
speeches or the passages in the speeches 
which the prosecution alleged- to be sedi- 
tious.” 
the speeches containing the passages, which, 
the prosecution alleges, are of a seditious 
character, were, in fact, made by the Ist 
accused ”, at page 27. The words are set 
out in the charge to be proved. It may not 
be necessary to prove all the words or pas- 
sages set ont to obtain a conviction. It will 
be sufficient if the words proved amount to 
the offence. But those words must be there 
in the charge. If the words themselves are 
not actually in the charge, but they are indi- 
cated therein with sufficient certainty and the 
accused knows the words for which he is 
tried, then the case will be only one of defective 
charge to which section 537, Criminal Pro- 
cedure Code, will apply. But where the 
charge does not refer to the words at all, or 
where the accused, before the trial begins, is 
not informed of the words used by him 
for which he is tried, the case is not one to 
which that section would apply. The Eng- 
lish Common Law seems to be clear. See 
Archbold (XXIII Edition) in the Chapter on 
Indictment, page 75, “ Where y a written 
or spoken, are the gist of the ence, they 
must be set forth verbatim or with particu- 
larity in the indictment; as, for instance, in 
an indictment . . . . . . for blas- 
phemous 01 seditious words ; R. v. Popplewell, 
(6), R. v. Sparling, (7). And in the Chap- 
ter on Evidence at page 302, “where words 
are the gist of the offence and consequently 
set out in the indictment (see ante page 75) 
they must be proved as laid. . . |, 
But, if some of the words be proved as laid 
and the words so proved be sufficient to con- 
stitute the offence for which the defendants is 
indicted, failing to prove the remainder of the 
words will not be material. See also, R. v. 
Russel (8). For forms of indictments for 


‘Seditious Libel and Seditious words at Com- 


mon Law, see Archbold, pages 988, 997. The 


-cases of Zenobio v. Astell (9); R. v. Peltier 
-(10), show that according to English Law 


if the words be iu a foreign language they 


o 2 Str. 688 (7) 1 Str. 497. 
3 6 St. Tr. N. S. 723; Cro Jac. 407. 
(9) 6 T, R. 162. (10) 28 St. Tr. 529. ~ 


And they found in that case “that ` 
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must be set out in that language verbatim to- 
gether with a correct translation. See Braud- 
laugh’s case (11), where the law is fully dis- 
cussed. Where the offence charged is treason 
or conspiracy in England, or under sections 
121 and 121-A of the Indian Penal Code, and 
not Seditious Libel or words, then words 
are only laid as an overt act, they ave not the 
gist of the offence, but merely evidence of it and 
therefore itis sufficient to set forth their sub- 
stance. Iam, therefore, of opinion that ina 
charge for utteriñg seditious words, such words 
must be indicated “ab least with reasonable 
certainty in the charge; the accused must be 
‘informed of such words; and such words or 
someof them that would show the guilt, must be 
proved. This question has nothing to do with 
the charge itself. What are the facts to be 
proved to secure a conviction is a very differ- 
ent question from whether the accused has 
sufficient notice of those facts necessary to be 
proved against him. In the ‘latter case, an 
omission to state the particulars which ought 
to be stated in the charge will not be treated 
as material, unless it has occasioned a failure 
of justice. The English rule as to what 
‘ought to be set forth in the indictment is 
modified in India by sections 225 and 537, 
Criminal Procedure Code But the provi- 
sions as to what onght to be containedin a 
charge have nothing to do with the question, 
what are the facts to be proved to constitute the 
offence, and, in my-opinion, to convict a per- 
son for attempting to excite disaffection, the 
words themselves must be proved. 

With these observations I now proceed to 
consider the evidence. The words are set 
out in the English language in the charge. 
The speech was in Tamil. The Tamil words 
with the English translation ought to have 
been given. This was necessary to enable 
the defence to show, if possible, that such 
words have not been uttered. In this case, 
however, before the charge was framed by 
the Sessions Judge, the Tamil note books, 
which contained the Tamil passages of which 
the charge contains the translation, have been 
filed. The appellant, therefore, had clear 
notice of the words alleged to have been used 
by him. In the circumstances, herefore, as in 
Siva Subramanta’s case,(1) it is only an irregu- 
larity which is not shown to have prejudiced 
the appellant. No witnesses speak to all 
the words set out inthe charge. They are, 


2. (11) 3Q. B. D. 607. 
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however, in the notes, Exhibits E and M, al- 
leged to be taken by two policemen, prosecution 
witnesses Nos. 2 and 4. It is the case of thé 
Crown that these two policemen took their 
notes at some distance from each other, that” 
the notes of the one were not seen by the 
other. If this evidence is reliable, as both of 
them contain the words in the charge, the 
notes of one police constable would corrobo- 
rate those of the other, and the Crown is en- 
titled to ask us to believe that these words were 
uttered by the appellant. The following are 
the notes, as translated by the Court trans- 
lator in parallel columns for comparison con- 


taining the alleged seditious words: — 


Exhibit E. 

, Confidential report 
of Inspector’s writer 
Kuppusamy  Aiyar, 
No. 885, H. Division, 
Karur, dated 17-3-’08. 

Swadeshi lecturer 
A. Krishnasawmy 
Aiyar commenced his 
lecture this evening 
(—illegible) 6-30 and 
closed it by + after 7. 
The lecture was in 
Pasupat hes waram 


temple. 
200 to 250 people 
attended. Amongst 


the crowd there were 
present chiefly (1) the 
Municipal Manager, 
Venkatramana Aiyar, 
(2) Copyist Srinivasa 
Rao, (3) Panchanada 
Aiyar, (4) Gopalasami 
Rao, (5) Vakil’s Gu- 
mastah, Venkatasub- 
bier alias Samannier, 
(5) Assistant Station 
Master, Panchapakesa 
Aiyar, (7) Booking 
Clerk, Subba Rao, 
(8) V. M. Armuga 
Mudaliar, (9) School- 
master, Venkatarama- 
nier, (10) Contractor, 
Krishnasamier, (11) 
Petition-writer, Ranga, 
Rao, and others. 


Exhibit M. 

Confidential report 
of Sub-Inspector K. 
V. Ramasamiah, No. 
22, Karur Station, for 
17-3-’08. 

A. Krishnaswamy 
Aiyar of Mylapore 
delivered a lecture to- 
day from 6-30 to 7-15 
P.M. in the Pasupa- 
theswarm temple. 


Some 200 to 250 
people attended the 
lecture, prominent 
among them being 
(1) Venkataramana 
Aiyer, Municipal 
Manager, (2) Copyist 
Srinivasa Iyer, (3) 
Panchanada  Aiyer, 
(4) Gopalsami Rao, 
(5) Vakil’s Gumastah 
Samana Aiyer alias 
Vonkatasu bbaiyer, 
(6) Assistant Station 
Master, Panchapa- 
kesa Aiyer, (7) Do. 
Booking Clerk, i‘ 
Armuga Maudaliar, 
Village Magistrate, 
(9) Schoolmaster 
Venkatara ma nie’r, 
(10) Contractor, 
Krishnasamier, (11) 
Petiton-writer, Ranga 
Row, and others, 


. 
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sition: 


Vakilscan be chief- 
ly counted amongst 
us 


In this town these 
people have little 
or no love for the 
country. Hence the 
crowd presentis very 
small. 


What ifthe police 
are present or any one 
else? Whatcan they 
do to us ? 


What can even the 
white’faces do? We 
should not act against 
our mother country. 


One of the teachers 
of the town is said to 
be a Kumbakonian. 
He is said to have 
passed his B. A. What 
is the good of all his 
education P He is no 
patriot. He seems to 
have forbidden his 
pupils from attending 
here. Is he not one of 
the children of our 
Mother? Can he be- 
teve so meanly ? He 
has displayed the true 
character of a Kumba- 
konian. What if he is 
alive or dead P 


One Mr. Boycott 
was the first to prohi- 
bit the importation of 
foreign goods. 
Hence the act is called 
boycotting. 


e 


o Lecture. . 

Oh! Swedeshis! You Patriots!" It 
Amongst us, the Va- must be consid- 
kils and Teachers can ered that ‘it is 
be said to hold some- only our Vakils and 
what independent po- Schoolmasters who 


are not yielding. 


On the whole Va- 
kils may be included. 


The Vakils in this, 


town are not patri- 
otic and so there is 
no crowd here. 


What does “it mat- 
ter if the police are 
present here, or if 
anybody is present 


here. Whatcan they 
do? 
What could the 


white faces doP We 
should not (wrong) 
be ungrateful to our 
Mother. 


A teacher of this 
town he is said to be- 
long to Kumbakonian 
and to be a B. A.— 
What is the: use of 
that ? He has no pa- 
triotism in him. It is 
said that he dissuades 
the boys from going. 
Ts he not a son of our 


Mother P Can he be so` 


unworthy P He has 
shown the business 
(trickery) of Kum- 
bakonam-? What if 
he lives or dies ? 


Colonel Boycott 
was the first to pro- 
hibit people from 
buying foreign goods. 
Hence the name. 


These white faces, 
with a view to find 
sale for their own 
goods, made rules pre- 


- scribing punishment 


for purchasers of for- 
eign goods. Why not 
we do the same? 

We will have to 
suffer only if our 
countrymen do things 
which should not be 
done 

People by becoming 
Manicipal Councillors 
do harm. 


See, how much 
hardship does Mr. 
Surendranath Ban- 


nerji undergo in the 
country’s cause, that 
gem amongst the 
patriots. 


The boycotting of 
foreign goods must be 
rigorously enforced. 


We do not want all 
the honourific titles 
bestowed upon us by 
Sovernment. They 
deceive us by bestow- 
ing all such titles. 


The present is the 
time for the Govern- 
ment enjoying at our 
expense. * * # * 

** + +*+ & 


* * lad * 


I have yesterday, 
spoken to you about 
the matter of their 
expending our money. 
They give us half 
bellyful and they fill 
their belly more than 
enough. 


Nothing like patriot- 
ism is to be found 
here. 
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At first the white 
people passed a law 
about the sale oftheir 
goods and said that 
the purchasers of for- 
eign goods shall be. 
punished. Why can 
we not do the same P 


We suffer because 
our countrymen - do 
unworthy acts which 
ought not to be done. 


They ruin (us) by’ 
appointing (us) Mu- 
nicipal Councillors, 


. ete. 


That flower of our 
country—Mr. Suren- 
drdnath Bannerji— 
how hard he works 
for our country. 


Boycotting should 
be increased. 


We do not want 
titles, such as “ Hon- 
ourable,” etc., con- 
ferred by Govern- 
ment. They deceive 
as by conferring 
them. 


The joy of Govern- 
ment is but transi- 
tory. * * * +3 

** +*+ 


I spoke yesterday 
about expenditure of 
money. They supply 
us half belly, while 
they themselves fill 
in theirs 14 times. 


There is algo na 
spirit (or zeal) heré, 
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Sée, insuch a worth- 
less place as Tuti- 
corin, Swadeghi effort 
is, so great that they 
have demolished and 
destroyed Paradeshi 
Corrts—Why should 
we not do like that P 


They have main- 
tained native forces at 
small cost. Why not 
these people exert 
themselves in the 
cause of our mother 
country and use their 
guns to shoot white 
faces P 


If wedo that, should 
we not get self-Go- 
vernment (Swaraj) ? 


At this stage the 
contractor, Krishna- 
aami Aiyar, objected 
to the use of political 
expressions and asked 
to put a stop to the 
lecture. : 

To- this, in reply, 
the lecturer said, “ I 
will do so. I will not 
stop Do what yon 
like. I am prepared to 
go to jail.” 

Whereupon Ven- 
katasubbaiyer altas 
Samannier, gumastah 
of the Vakil Padma- 
nabha Iyer, told the 
eontractor Krishna- 
sami [yer not to speak 
anything ‘against the 
lecturer and: asked the 
lecturer to go on—and 
thereupon the lecturer 
resumed his speech. 


These people eat 
our money and yet 
they are ungrateful 

us. Do we not see 

ə injustice the Go- 
vernment do? , 


See in such a use- 
less place as Tuticorin, 
the natives exerted 
and demolished and 
desiroyed the Para- 
deshi Courts, of the 
Collector, Police, 
Munsif and others. 
Why could we not 
do ? 


They pay our people 
low and form a regi- 
ment. Why should 
they not exert on be- 
half of the country 
and use their guns to 
shoot the white faces 
to help our Mother ? 


If that 
could we 
Swaraj ? 


Atthis stage Krish- 
nasami Aiyar, con- 
tractor living in 
Karur, saidin English, 
“ political wordings. 
It must be stopped. 
That won’t do.” 

To which the lec- 
turer replied : “ I will 
speak that way. Do 
what you like, I will 
go to jail.” 


is done, 
not get 


At this Vakil gum- 
astah- Venkatasub- 
baiyer altas Samanna 
Iyer, said to contrac- 
tor Krishnaswamy 
Aiyer “you had better 
not speak anything. 
Let the lecturer go 


on.” The lecturer 
then resumed his 


speech. 


They eat onr own 
money and do us 
several wrongs. Do 
we not see this P 


We are to féar these 
white men even if they 
do any amount of in- 
justice. Suffer for the 
sake of our Mother. 


All our money is 
being wasted in pay- 
ment of pension, etc., 
to these Feringhees 
and nothing remains 
for us. 


In England apolice- 
man is paid £25, while 
we here are paid only 
Rs. 7. Is this not de- 
ception? Does this 
show good intention P 


Much of the money 
of the natives lodgedin 
the Arbuthnot Com- 
pany his been swal- 
lowed up by the white 
faces, and the natives 
are cheated. Does 
this show good inten- 
tion? 


In Tuticorin Swa- 
deshi efforts were 
made boldly and with- 
out any fear and to 
suppress this effort, it 
is said that a force is 
marching from Tri- 
chinopoly. What can 
these do with these 
Swadesists ? Oan 
they pluck their hair? 


Owing to the riots 
of Tuticorin, the 
native Swadesists 
have struck work at 
the pearl factories and 
this has resulted in 
considerable Joss of 
crores of rupees to 
these white faces. If 
all can act like this, 
will not the Fering- 
hees run sway un- 
noticed P 


[1909 


Let any white man”? 
do what he likes. Let 
us not be afraid. ° 
Strive for our Mother. 


We in vain pay our 
money to the Fering- 
hees for pension, etc.,- - 
and nothing is left for 
us. 


In Englanda police-. 
man is paid £25, 
while we here are 
paid only Rs. 7. Is 
this not wrong? Is 
this good intention ? 


Large sums of 
money were invested 
in Messrs. Arbuthnot 
and Company and 
they cheated the 
natives and misap- 
propriated their 
amounts. Can this be 
called good inten- 
tion P 


It is said that in 
Tuticorin efforts were 
made in the Swadeshi 
cause without the 
slightest fear and that 
a regiment is sent, 
from Trichinopoly to 
put it -down. Can 
these men pluck even 
the hair of those who 
have exerted them-. 
selves in that cause P 


In consequence of 
the disturbance ip 
Tuticorin the natives 
struck work in the 
Pearl Fishery and the 
white faces have sus- 
tained a loss o 
several crores of 
rupees. If all of us 
do like this, will not 
the Feringhees run 
away P ' 
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We spend our money 
and *yet enjoy grief 
and, no more. 


Mr. A.O. Hume, 
one of the Congress 
Presidents, has ex- 
pressed as his opinion 
—if self-Government 
is bestowed upon the 
natives—it will only 
result in harm. Does 
this show good inten- 

etion of the white 
faces P 


At Tuticorin, a bar- 
ber, it seems, after 
shaving a non-patriot 
a bit, finding him to 
be a non-patriot, re- 
fused to shave him 
further. Then finally 
he became a patriot 
and afterwards he was 
fully shaved. 


Just so in thistown, 
a barber seems to have 
exclaimed in a similar 
strain. Should we not 
possess eyen that 
degree of patriotism 
felt by an ordinary 

_ cooly ? b 


If we all unite to- 
gether, could we not 
blow away the white 

“people like cotton ? 


There. will be lec- 
ture to-morrow here 
in thig very place. 
Please come “ Van- 
thai Matharam.” The 
crowd dispersed with 
a loud shout of ‘ Van- 
thai Matharam.’ 


(Sd.) Kuppusamy, 


Inspector's writer No. 885, 


- H. Division. Karur. 


We pay ogr money 
and (yet) we mourn. 


Mr. A. O. Hume, a 
Congress President, 
has said that if the 
Hindus were given 
authority in the 
country (the power) 
will be abused or the 
result will be bad. Is 
this the good inten- 
tion of the white 
faces ? 


It is said that a 
barber in Tuticorin, 
while shaving. the 
head of a native gave 
a single sweep with 
his razor and stopped 
saying, “I will not 
shave any more,” and 
that thereupon the 
other man promised 
that he would interest 
himself in the 
country. 

It is said that a 
barber of this place 
who heard my lecture 
yesterday spoke simi- 
larly. Should we not 
at least possess that 
love which even the 
coolies evince for the 
country ? 

If all are” united 
could we not blow 
away the white people 
like cotton? ' 

I wil speak here 
again to-morrow. The 


meeting brokeup with 
shouts of “ Vanthai 
Matharam.” 


(Sd.)K. Ramasamiah, 
Sub-Inspector. 
18-3-08. 


18-3-08, 
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It is the prosecution case that Kuppusami, 
prosecution 2nd witness, was in the ‘ Manta- 
pam a few yards behind the accused when he- 
wrote Exhibit E, and Ramaswamy, prosecu- 
tion 4th witness, was a few yards in front of 
the accused when he wrote Exhibit M, that 
Exhibits E and M. were written independently 
without consultation. If this be so, and the: 
incriminating words or words which convey 
the same meaning appear in both of them, 
then each would corroborate the other and’ 
both might be accepted as a truthful record 
so far as those words are concerned. But I 
have no doubt the police evidence in this’ 
respect is false. To begin with, the same’ 
twelve names, and only those twelve and in 
the same order, appear at the heading as the 
names of the persons present to hear the 
lecture. There is no explanation of this re- 
markable coincidence. The statement of the 
constable, prosecution 2nd witness, that the 
first two pages were left blank is, of course, 
immaterial in the face ofthe admission that 
prosecution 2nd witness did not consult pro- 
secution 4th witness or Exhibit M'and if, as 
I shall show presently, the Sub-Inspector, 
prosecution 4th witness, did not- take any 
notes at all, a fact about which there is no 
reasonable doubt whatever, from whom did 
the prosecution 2nd witness, the constable, got 
the names ? He must have written them from 
memory and this strongly supports the de- 
fence theory that the whole was so written 
afterwards. Exhibits E and M do not purport 
to be verbatim reports. They are only notes 
taken of a speech that lasted more than an 
hour, according to prosecution 2nd witness; 
an hour and a half. We have only to compare 
the two to be struck at once with the fact 
that both the writers have pitched upon the 
same alleged sentences of the accused for report. 
Some of them no doubt would attract general 


attention. Others are comparatively un- 
important. It is also to be remarked that 
everything in favour of the accused is- 
omitted. 


It may be, as the Public Prosecutor put it, 
that the policemen were there only to report 
the “ pungent’ sentences not to give an idea 
of the entire speech; but this detracts con- 
siderably from their value as the Courts have 
to form their opinion from the entire speech. 
The extraordinary coincidence in the passages 
selected and in their omissions, shows, that the 
evidence, of the police -witnesses.on this point 
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is false. Itis quite clear, either that both of 
them wrote their notes after consultation, or 
that one copied from the other making a 
few verbal alterations to disguise that fact. 

So far as the prosecution 4th witness, the 
Sub-Inspector, is concerned, there is over- 
whelming reliable oral evidence which places 
beyond all doubt that his evidence that he 
took his notes, Exhibit M, that evening atthe 
meeting is false. The evidence of defence 
lst witness, the Municipal Manager, defence 
2nd witness, the Head-Master of the Munici- 
pal High School, defence 18th witness, a clerk 
in the Sub-Registrar’s office, defence 5th wit- 
ness a clerk in the Sub-Magistrate’s Office, 
defence 10th and 19th witnesses, Assistant 
Masters in the same High School, defence 
16th witness, a village Munsif, and other inde- 
pendent witnesses of position and property, on 
this point cannot be discarded. Some of 
them are removeable by Government from 
the offices they hold. The evidence of the 
prosecution 6th and 7th witnesses, whose evi- 
dence against the accused the Judge has be- 
lieved, is also to the same effect. They were 
all with the prosecution 4th witness that 
evening at or near the Dwajasthambam, when 
they must have observed him taking notes if 
his evidence is true. None of them saw him 
doing it and many of them swear he never 
did take any notes. As to the other police- 
man, prosecution 2nd witness, the oral evi- 
dence is not so strong. It consists of the 
evidence of some witnesses, among whom no 
doubt there is one respectable witness, defence 
15th witness, that they did not observe him 
taking notes. But it does not show that 
they were in his company and must have 
noticed him taking notes if he did so. But 
apart from the oral evidence adduced on 
behalf of the defence, the fact that he has 
given false evidence about Exhibits E and M, 
as already noticed, and the circumstance that 
he is alleged to have taken notes standing, in- 
side the Mantapam, which was not then 
lighted, when natural light would be insuff- 
cient for such purpose, make me hesitate to 
accept his evidence that he wrote Exhibit E 
at the Mantapam. 

But there is the evidence of the Inspector, 
examined as a defence witness, that these re- 
ports were received by him the next day. It 
is no doubt to be regretted that the Crown 
has not produced the copy forwarded to the 
Superintendent, but the Public Prosecutor 
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has explained that this is due to the “act that 
he has fatled to note therein the date of its 
receipt. 

My conclusion, therefore, is that even if the 
prosecution 2nd witness did not write his 
notes at the time. yet after the speech was 
delivered, either the same night or the next 
morning, the two policemen in consultation 
wrote Exhibits E and M. At that time the 
impression left by the speech must have been 
fresh in their memory. 

Under section 159, Indian Evidence Act, 
the police constable may refresh his memory 
by referring to his notes, or in other words, if 
he actnally recoliects what the appellant said 
at that meeting on reading his notes however 
brief, he may swear to them. The notes 
themstlves do not become admissible on that 
account alone. According to this section it 
18 not necessary that the witness must be sure 
that what was reduced to writing by him is 
a correct record. Itis enough, if on reading 
it, the trne facts are recalled to his memory. 
But if he does not actually recollect himself 
what the appellant said, if the words are not 
recalled to his memory, then the notes may 
be admitted under section 160, Indian Evi- 
dence Act, if he is sure that the facts were 
correctly recorded in the notes. Here the 
facts about which he had to give evidence are 
the words used by the appellant. If, there- 
fore, the constable has not recorded correctly 
the words used by the speaker, but only his 
impression, then the notes would be inadmissi- 
ble under section 160 of the Indian Evidence 
Act to prove the words used. They may be 
admissible to prove the impression created in 
the mind of the constable, which is very dif- 
ferent. In O’Oonnel’s case, parts of the 
speech were taken verbatim. They may be 
used both under sections 159 and 160. The 
substance of the rest of the speech was given 
from memory which the witness would be 
entitled to do under section 159, if the sub-, 
stance of the speech is relevant and admissi- 
ble. But all the English cases cited by the 
Public Prosecutor are distinguishable on the 
ground that they relate to Treason or Sedi- 
tious Conspiracy where the words have not 
to be proved. cae 

This is the constable’s (prosecution 2nd wit- 
ness) evidence as tothe way he took the notes. 
He says: “on the 17th he lectured again at 
the same temple. I attended that lecture and 
took notes of what he said, He then spoke 
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in Tamil, 200 or 250 people attended, com- 
poged of various classes. The leciare began 
about 6 p.ar. and closed about 7-30. Exhibit 
represents correctly what the prisoner then 
said.” The witness could not have meant 
what the words mean prima facie. Exhibit 
E takes only five minutes to read, while the 
lecture lasted an hour and a half. He must 
have meant, therefore, that he has given what 
he considers to be the substance of the speech. 
And then he states: “I was taking notes 
while the accused was speaking. I was writ- 
ing asifto dictation. I had my note-book 
in my left hand and, as the accused spoke, I 
wrote. J went on writing hearing what 
he said. I went on writing withont stopping. 
Having been a writer, I obtained some prac- 
tice as a reporter. Iam not a reporter. Till 
the present occasion I never attempted to re- 
port a speech. Sometimes, after the lec- 
turer had uttered a sentence, I would put in 
other words and amplify aud explain it. I 
did not record what the accused said by way 
of explanation, I did not omit any main 
point in the lecture. Anything recorded by 
me represents fairly what the accused spoke.” 
Nowhere does the witness say that he took 
verbatim anything spoken by the accused. 
The evidence of the other prosecution witness 
shows he has omitted important points. It is 
not, therefore, a true record of the speechorany 
portion of the speech admissible under section 
160 of the Indian Evidence Act. It can be 
used only under section 159 to refresh the me- 
mory of the witnesses; and it was relied upon 
before us only as a document to refresh me- 
mory. I think the Public Prosecutor was 
right in stating that the result of the prose- 
cution evidence is that the witness would 
naturally listen to the speech on a particular 
point and write down the purport of it; and 
it is possible that in the interval the appellant 
may have made other statements or referred 
to other questions which escaped him. The 
2nd witness only states generally that , Exhi- 
bit B is right. 
that he now remembers all the statements in 
Exhibit E and swears to them or whether he 
only means that, though he may not have any 
present recollection of these facts, he knows he 
has actually recorded them, is not clear as the 
distinction between sections 159 and 160 does 
not appear to have been kept in view in the 
Court below. The question then remains 
whether the police constables after refreshing 
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their memory, and the other prosecution wit- 
nesses have proved the case. 

The material passages on which the prose- 
cution relies are these. See also paragraph’ 
‘No. 1 of the judgment :— 

“There is no spirit here at all. See, in 
such a worthless place as Tuticorin, Swadeshi 
effort is so great, that they have demolished- 
and destroyed the Paradeshi Courts, viz., 
Collector, Munsif, Police, &c. Why should- 
we not do like that? Our people are paid: 
low, and a regiment is formed of them. Why 
should they not exert on behalf of the Swa- 
deshi cause and to help our Mother use their 
guns to shoot the white faces P Ifwe do that ' 
could we not get self-Government ?” As set 
out in the charge, and as they appear in the’ 
note-books, Exhibits E and M, the connection 
between the Tuticorin incidents and the shoot- ' 
ing by the Sepoys is not clear. There must 
have been some reference to other matters by 
the lecturer according to this. Similarly, after: 
inciting the Sepoys the statement, *‘ If we do ' 
that” requires explanation. Prosecution 5th 
witness is clear that it was not the Sepoys 
who were asked to rebel, but the people of 
the country. According to him the lecturer 
said “why should not we” Ge... aa ooun 
thus supporting the last sentence in the above 
extract. According to this witness the ap- 
pellant did not attempt to excite the Sepoys. 
It is not suggested that there were any Sepoys 
at Karur. The constables in -their present 
evidence give a version which is very different, 
but which shows the connection, if true, be- 
tween the reference to the occurrence at Tuti- 
corin and to the Sepoys. Itis the case for - 
the Crown that after the reference to the đe- ' 
molition of buildings came the word inciting ` 
the Sepoys to murder the Europeans ito’ 
obtain Swaraj, and on that there was an in- 4 
terruption of the lecture by presecution 5th ' 
witness. The defence witnesses admit the : 
interruption, but they say it followed a re-” 
ference to the. military expenditure by the ` 
appellant. Prosecution 4th witness now says | 
that the appellant said, after referring to the " 
Swadeshi efforts in Tuticorin, a regiment was 
being sent to put down the- Tuticorin rioters 
and he wanted them to shoot the -Europeansa. 
This shows the connection between the alleg- 
ed Tuticorin riots and the call upon the Se- 
poys to shoot, but is against the prosecution 
case. . In both the note-books there is a re- 
ference to sending the troops to Tuticorin 
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from Trichinopoly ; but this was according to 
Exhibits E and M sometime after the inter- 
ruption by Krishnaswamy Aiyar; while ac- 
cording to the witness himself and the other 
prosecution witnesses it took place before. 
According to him the exhortation was addres- 
sed to the Sepoys marching to Tuticorin, while 
according to the others and the charge, 16 was 
an attempt to incite Sepoys generally. This 
appears to be inconsistent with Exhibits E and 
M and the rest of the prosecution evidence. 
The evidence of the other constable on this 
point is not inconsistent with that of prosecn- 
tion 4th witness. The prosecution 5th wit- 
ness fully supports the charge with reference 
to these two statements. So also prosecution 
9th witness, a village Munsif. We come next 
to prosecution 6th and 7th witnesses, Railway 
officials. Prosecution 6th witness states that 
the appellant after referring to the demolition 
of buildings at Tuticorin, said: “In the samo 
way why should not all of us work in the cause 
of Swadeshi.” The 7th witness says that he 
said—“ Why should not we in Karur similarly 
be in harmony.” This is very different from 
the positive statement in the charge, “why 
should we not do hke that Y” that is, demo- 
lish the buildings. In fact the 7th witness 
states distinctly that the accused did not say 
that the people of Karur should destroy 
buildings, though, dccording to the evidence, 
both of them inferred it. This evidence is 
quite consistent with it. being an appeal 
for harmonious co-operation in the cause of 
Swadeshi. 

As to shooting Europeans with guns for the 
purpose of obtaining Swaraj, these witnesses 
while giving a version of their own say clear- 
ly that though they understood him to say 
we might obtain Swaraj, they did not hear 
him use the word itself, they did not hear him 
use the word‘ gun’, nor did they hear him 
say that with the guns, the white faces shoald 
be shot and killed, nor did they hear him say 
that our men are being trained in the use of 
guns. It would thns appear when closely 
examined that in almost every important de- 
tail there is a conflict between these two wit- 
nesses and the other prosecution witnesses who 
support the charge. These witnesses profess 
to speak about the same words which are re- 
ferred to by the prosecution and must have 
heard such words as Swaraj, shoot the Euro- 
peans, and demolition of buildings. I am 
æ inclined to think, therefore, that those words 
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were not used, at any rate their evidence is 
strong enough to make me hesitate to accept 
the other evidence of village Maunsifs and a 
police contractor with a reputation of rows 
dyism. Their own version is, that he said if 
the Sepoys or themselves oppose the Europeans 
these could be conquered. This is very dif- 
ferent from the charge and if accepted proves 
a case for which he is not tried. The state- 
ments of these wıtnesses show that they might 
have probably mistaken an appeal for united 
action to succeed in commercial rivalry, for an 
incitement to rebellion. I think it entirely 
unsafe to accept and act upon any oral testi- 
mony as to the words used unsupported by 
any record made at the time, unless the words 
were so striking as to impress themselves upon 
their memory. The memory of the witnesses 
was stimulated only two months after and 
that was done by police officials, 

I am, therefore, of opinion that the prosecn- 
tion evidence has failed to prove that the ap- 
pellant uttered the important incriminating 
words referred to in the cherge. The charge 
itself does not state that theso words were 
used. Itis quite clear that uo part of the 
speech was taken down verbatim. ‘The evi- 
dence of the constables as to the words uttered 
so far as they are able to speak from their re- 
collection do not support the prosecution case. 
The 5th, 6th and 7th witnesses profess to 
give the exact words used. Butin the case of 
the 6th and 7th witnesses, it is clear they are 
only speaking to the inferences drawn by them ; 
and the actual words themselves so far as 
they remember them, even if their memory is 
to be trusted, need not convey the guilty in- 
tention required by the section. The 5th wit- 
ness, if believed, undoubtedly shows the ap- 
pellant is guilty. He gives the words. But 
it is in substance not the prosecution case and 
though the 6th and 7th witnesses refer to the 
same sentences, they say they did not hear 
the important wordr which show the guilt. 
The cross-examination shows that his memory 
is blank on many important points, and bhat 
on the whole his memory is unreliable. The 
prosecution evidence as a whole 1f believed 
shows that the speech made by the appellant 
left in the minds of these witnesses the impyes- 
sion that the people of Karur should demolish 
the pubhe buildings, they must fight the 
Europeans and conquer them. 

For the witnesses receiving this impression 
the appellant cannot be convicted; as I have 
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already stated the words are the groyndof com- 
platnt and the words for the uttering of which 
he is tried must be proved. As the Crown 
has clearly failed to prove the words and in 
fact did not even undertake to prove them, the 
appellant is in my opinion entitled to an 
acquittal. On this view it becomes unneces- 
sary to consider the defence evidence. I shall, 
however, shortly state my opinion. There is 
undoubtedly great force in the contention of 
the Public Prosecutor that the memory of 
witnesses about the words used by a speaker 
months before cannot be trusted. If, therefore, 
the police constables had taken down the 
words used by the appellant, however respect- 
able the witnesses, I should not place much 
reliance upon any negative testimony to the 
effect that they did not hear such words. But 
here we have not got the words uttered by the 
appellant in the police notes, nor is there 
much force in the argument, that the memory 
of the prosecution witnesses ought to be 
trusted in preference to that of the defence 
witnesses as they were examined by the police 
Inspector soon after the occurrence. The 
Madras Inspector went to Karur for enquiry 
only on the 17th May, when the memory of 
the prosecution witnesses must have already 
become unreliable so far as the words are con- 
cerned, and it is clearfrom the Indian Patriot, 
dated the 20th May, that the defence wit- 
nesses also must have then heard of the 
enquiry. Both, therefore, stand on the same 
footing. The defence 2nd witness is the Head- 
Master, 10th and 20th witnessesare the Assist- 
ant-Masters in the Municipal High School. 
They all say that when the interruption by 
the Government contractor, prosecution 5th 
witness, was made the appellant was discus- 
sing about the exorbitant military expenditure 
and contrasting it with the very little amount 
spent on Education and that he was not then 
speaking about the Sepoys shooting the white 
faces. This is of course very different from 
negatjve testimony. The school is under the 
supervision of Government officials. The wit- 
nesses are much more competent to speak 
about the effect of a lecture on economic or 
political subjects than police constables or 
other prosecution witnesses. The defence Sth 
witness is a copyist inthe Snb-Magistrate’s 
office. He gives the same evidence. He is 
liable to be summarily dismissed by Govern- 
ment. It does not appear why he should give 
false evidence in favour of astranger, The 
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same observations apply to the 18th witness 
for the defence, a clerk in the office of the Sub- 
Registrar. Defence witnesses Nos. 11, 15 and 
7, Mirasidars paying kists of Rs. 400, Rs. 500 
and Rs. 150, give thesame evidence. Defence 
witness No. 3, and defence witness No. 6, 
merchants, defence witness No. 14, a money-. 
lender, give similar evidence. The evidence 
of the 8rd witness is important as he was 
admittedly the person who on the contractor’s 
interruption took him aside. lst witness for 
defence, the Municipal Manager, also gives 
similar evidence. 

These are the important witnesses who give 
evidence in favour of the defence. Contrast 
this with the prosecution evidence. The Sub- 
Inspector, 4th witness for prosecution, has de- 
liberately perjuved himself in stating that he 
took notes, Exhibit M, at the meeting. The 
police constable’s evidence in so far as he 
suggests that he sent his notes to his superiors 
without giving it to the 4th witness for pro- 
secution cannot be accepted. It is of course 
probable that the accused, a boy of 18 years, 
made many mistakes. But the absurd state- 
ment about “one Mr. Boycott” and the possi- 
ble statement attributed to Mr. Hume are ` 
more likely to be invented by an ignorant 
constable than by the appellant. His state- 
ment that he did not omit any main pointin the 
lecture is evidently false. His forgetfulness 
about many important statements alleged 
to have been made at the time is suspicious. 
The evidence of a police constable has to 
be received with caution when his superior 
has given false evidence. Ina case of this: 
nature the fect that the principal police 
officer gives false evidence throws suspicion 
on the whole case. The 5th witness said at 
first that the prisoner said, “Why shonld not 
we, who have been trained in the use of guns 
turn the guns upon the white faces and so ob- 
tain Swaraj?” Later he said the words 
were, “Why can our Sepoys not shoot the. 
white people and obtain Swaraj?” He 
denies many statements found in the police 
notes. He wa3, moreover, according to the 
2nd witness, doing some contract work at the 
police station at that time. The 6th witness 
is the Assistant Station Master. Tamil ie 
not apparently the vernacular of the Vth 
witness. And these witnesses only stated their 
impression. The 8th witness is a Mun 
sif Monigar. The 9th witness also is a 
village Mansif. The 10th witness is what 


s 


52 INDIAN CASES. 


dn 7e KRISHNASAWNI. 


is called a “petition writer” whose evi- 
dence is not entitled to weight when opposed 
to the evidence of any respectable witness. 
-The llth, 12th and 13th witnesses do not 
give any evidence about the speech of the 
17th. Except the police contractor and the 
petition-writer, the 'rest are all petty officials 
and I have no doubt all spoke under police 
influence. Their memory was refreshed, 
nearly two months after the incident, when 
they had no recollection themselves, by police- 
men and at that time they probably made 
statements from which they could not with- 
draw afterwards. They are witnesses who 

cannot refuse to give evidence in favour of a 
police prosecution except at some possible 
risk to themselves. On the other hand, some 
of the defence witnesses, the School Masters 
and the clerks in particular, are witnesses who 
give evidence, against the prosecution at some 
possible risk to thetnselves. In education and 
respectability the defence witnesses gener- 
ally are far superior to the prosecution wit- 
nesses. And the appellant is a stranger. In 
the circumstances, it is impossible for me to 
reject their testimony and accept that of the 
prosecution witnesses. The only reason given 
by the Judge is that sympathy with sedition 
has permeated the classes round Karur. 
There is no evidence to support this. Fur- 
ther, it is difficult to find the appellant guilty 
of attempting to excite the Sepoys to shoot 
Europeans, when there were no Sepoys at 
Karar. I am, therefore, clearly of opinion that 
the conviction should be set aside and the ac- 
cused acquitted. 

: This appeal coming on for hearing under 
the provisions of section 429, Criminal Pro- 
cedure Code, before the Honorable Mr. Jus- 
tice Wallis, his -Lordship delivered the 
following 5 

E Judgment. 

In this case the accused was charged with 
committing offences under sections 124-A 
and 153-A of the Indian Penal Code, on the 
l£th March 1908, and with committing simi- 
lar offences and also offences under section 
505, clanses (a) and (e), of the Indian Penal 
Code, on the 17th March 1908. The charges 
in respect of the 16th March were not proceed- 
ed with at the trial and the accused was tried 
and convicted of having committed offences 
undersections 124-A and 153-A, Indian Penal 
Code, on the 17th March 1908, and also of an 
offence under section 505, Indian Penal Code, 
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Inthe argament before me no objection was 
raised to the form of the charge, but as the 
questions as to the proper form of charge ane 
discussed by the learned Judges who heard 
the appeal and as these questions are of gener- 
al importance I think it necessary to deal 
with them. With regard to setting out the 
words in charges of this kind it was held in 
England by all the Judges advising the 
House of Lords In Sacheverell’s case (12) that 
in all prosecutions by indictment or inform- 
ation forcrimes and misdemeanours by writing 
or speaking, the particular words which are 
supposed to be criminal ought to be expressly 
mentioned in the indictment of information. 
This, I take it, was only an application of the 
general rule which required the offence to be 
stated with certainty. The question whether 
it was necessary to prove that the precise 
words charged in the indictment were actu- 
ally used was raised by Mr. (afterwards Sir 
Samnel) Romilly on the trial of John Binns 
in 1797 and after Mr. Spencer Perceval had 
argued for the Crown, that the mode of 
proof for which Mr. Romilly was contending 
would make it absolutely impossible ever to 
obtain conviction. it was ruled by Mr. Justice 
Ashhurst that it was sufficient if the words 
proved were the same in meaning though 
not the precise words charged. R. v. Binns 
(13). A rather stricter rule appears to have 
been applied by Wilde, C. J., Parke, B., and 
Maule, J., in R. v. Russell (8), at page 746 
who whilst ruling that all the words set out 
in the indictment need not be proved, but 
only so many of them as are in themselves 
sufficient to constitute the crime, were of 
opinion that the words proved must be proved 
as laid in the indictment, as otherwise there 
would be a variance between the indictment 
and the evidence. Under the rigid rules of the 
Common Law variances between the indictment 
and the evidence as to material averments 
were fatal whether they affected the merits 
or not, and Lord Cardigan was acquitted on 
an indictment for shooting at his opponent 
ina duel because the prosecution failed to 
prove the opponent’s fnll name as set ont in 
the indictment. As pointed out by Mr. Jus- 
tice Stephen in the History of the Criminal 
Law, the Legislature has never attempted a 
thorough reform of the English rules of 
criminal pleading and has been content 


(12) 15 St. Tr. 468. 
(13) 26 St Tr. 614. 
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in 14 and 15 Victoria 100, to guard 
aghinst some of the.more obvious miscarriages 
resulting from their strict enforcement. 


` have stated what I understand to be the 
state of the English authorities as to indict- 
ments for seditious words, bat I agree with 
Mr. Justice Benson that we have no concern 
with them, because as respects charges we are 
governed in this country by the provisions of 
the Code of Criminal Procedure which are 
not, and do not purport to be, an exact re- 
production of the English rules as to in- 
dictments, and indeed were-expressly framed 
in such a manner as to give no room for 
merely technical objections not going to the 
merits of the case. 


Under section 221 (8) of the Code of 
Criminal Procedure, as the Jaw does not give 
offences under sections 124-A and 153-A any 
specific name, so much of the definition of 
the offence must be stated as to give the ac- 
cused notice of the matter with which he is 
charged. Then under section 222 the charge 
must contain particulars as to the time and 
place of the alleged offence, and under section 
223 when the offence is such that the parti- 
culars mentioned in sections 221 and 222 do 
not give the accused sufficient notice of the 
matter with which he is charged, the charge 
shall contain such particulars of the manner 
in which the offence was committed as will 
be sufficient for that purpose. Illustration 
(c) which is nearest to the present case is as 
follows :—‘ A is accused of giving false evi- 
dence at a given time and place. The charge 
must set out that portion of the evidence given 
by A which is alleged to be false.” Similarly 
a charge under section 124-A or 153-A which 
did not contain particulars of the words al- 
leged to have been used would, in my opinion, 
offend against the section as has been held by 
this Court recently Inve Chidambaram Pillaz’s 
case (1). It would, i think, be best to set out 
the words which it is intended to prove, as 
nearly as possible, but, so long as the sub- 
stance of the words is set ont, I find nothing 
in our law that .requires that the words set 
out should be proved verbatim et literatim; 
and “if the charge is in English and the words 
uttered were in Tamil, I find nothing in our 
law requiring that the actual words should be 


~ . get out in Tamil. 


Then too section 225 appears to me to be 
expressly aimed amongst other things at ob- 
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jections on the ground of variance between 
the charge and the evidence [See illustration 
(b)] as it provides that no error in stating 
the offence or the particulars required to be 
stated in the charge and no omission to state 


“the offence or such particulars shall be re- 


garded at any stage as material unless the 
accused was in fact misled by such error or 
omission und it has occasioned a failure of 
justice. lam, therefore, of opinion that it is 
enough if the substance of the words used is 
set out in the charge and thatit is enough 
if the substance of the words proved to have 
been used is the same as that of the words 
set out in the charge. 

To come now to the facts of the present 
case, the accused gaye his age as 18 years, 
stated that he was a “failed Matriculate” and 
described himself as a Swadeshi preacher. 
He further stated that he had been lecturing 
on home industries, and also about boycotting 
foreign articles and about national education ; 
but if the policereports of his speeches during 
his stay at Karur from March 14th to 20th 
are at all correct, he by no means confined 
himself to these topics, but seems to have 
taken an active part in the political agitation 
that was going on about that time. Up to 
the time of the accused’s arrival in Karur 
Government had not sanctioned the institu- 
tion of any prosecution for sedition, and as 
appears from the evidence and was observed 
by the Sessions Judge and Mr. Justice Ben- 
son, it does not appear that the notes of the 
accused’s statements at Karur were taken 
with an immediate view to His prosecution 
or that the local police anticipated any sanc- 
tion to prosecute being given. What appears 
is that the authorities considered it necessary 
that they should be kept informed of what 
the accused and people like him were say- 
ing in the districts. Accordingly he was 
kept under observation, and some of the Salem 
police accompanied him from Salem where 
he had been lecturing to Karur and that he 
was kept under observation by the Karur 
police who were instructed to take notes of 


. his speeches and submit copies of them; and 


similar arrangements appear from the state- 
ments of the accused to have been made when 
he left Karur for Trichinopoly on the conclu- 


- sion of his stay. The Inspector at Karur, de- 
. fence 21st witness, did not-consider the ac- 


cused’s speeches of sufficient importance to 
attend himself, but left the duty to the sta. 
. 
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tion writer, 2nd witness for prosecution, and 
the Head Constable, 4th witness for prosecu- 
tion. These observations as to the general 
attitude of the authorities and the local police 
appear to me to be material on the question 
whether the 2nd and 4th witnesses for prose- 
cution had any motive for fabricating sedi- 
tious utterances and putting them into the 
mouth of the accused as‘alleged for the de- 
fence. It should further be observed that 
the riots at Tinnevelly took place on 
the morning of the 13th March and 
that’ soldiers from a native regiment sta- 
tioned at Trichinopoly were at once requisi- 
tioned for the purpose of quelling any further 
disturbances. These facts appear from the 
evidence to have become known in Karur by 
the 17th, as they obviously must, seeing that 
Karur is a station on the south-west line be- 
tween Salem and Erode. 

Now as to what took place at the meeting 
on the 17th there is a direct conflict between 


the evidence for the prosecution and the evi-. 


dence for the defence, and if the defence wit- 
nesses can be believed the accused is entitled 
to be acquitted. I am, however, unable to ac- 


~ cept their evidence; because it seems to me 


clear that the defence witnesses who speak to 
this meeting, have one and all come forward 
with a manifestly false story as to an incident 
which happened at this meeting, and that 
they have done so for the purpose of 
screening the accused. It is admitted that 
an interruption took place and that an at- 


“tempt was made to stop the meeting by bih 


witness for the prosecution who cannot have 
been specially prejudiced against the accused 


. and his cause as he was one of the persons in 


Karur whose assistance the accused had been 
recommended to seek. So much is common 
ground, and the difference is as to what the 
accused said to provoke the interruption. 
According to the defence witnesses the inter- 
ruption was provoked by some remarks of the 
accused as to the necessity for reducing mili- 
tary expenditure and spending more on Edu- 
cation. It appears to me quite incredible 
that the expression of such a trite and harm- 
less sentiment could have led the 5th witness 
for prosecution to attempt to stop the meet- 
ing, or have led to the talk as to the arrest of 
the accused which the 2nd witness for defence 
speaks to, and I am unable to place any cre- 
‘dit in witnesses who come forward with such 
a story. í 
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Of course it is not enough to disbelieve the 
evidence for the defence. The Court. mtst 
satisfy itself that the evidence for the pro- 
secution is such as may safely be acted ên 
and is sufficient to establish the guilt ofthe 
accused, 

The most serious utterances charged 
against the accused are that he referred to 
the destruction of public buildings in the re- 
cent riots and suggested that the people of 
Karur should act in the same manner and 
that he referred to the native troops and said 
“Why should they not exert on behalf of the 
Swadeshi canse and to help our Mother, use 
their guns to shoot the white faces?” Now 
the 5th prosecution witness is positive that it 
was the suggested destruction of public build- 
ings and shooting at the white faces that led 
him to interrupt the meeting aud I see no 
reason to disbelieve him. It is true that in 
the Sessions Court he gives the words thus: 
“ Natives who love their country are taken 
as Sepoys and are paid a small amount and 
they are trained to use guns. Why should 
not we, who have been trained in the use of 
guns, turn the guns upon the white faces and 
so obtain Swaraj.” But it appears to me 
that here “ we who havo been trained in the 
use of the guns ” must, having regard to the 
context, mean “ those of us who are sepoys” 
and not the audience who are debarred from 
the use of the guns under the Arms Act; and I 
see in his deposition in the lower Court, filed 
by the defence as Exhibit I, the witness in 
the lower Court when his memory was 
fresher’ gave the words as “Why should not 
our Swadeshilow paid men turn their guns 
on the white faces and we usurp the Gov- 
ernment P?” In this he is corroborated not 
only by the police witnesses, 2nd and 4th 
witnesses for prosecution, but also by the 6th 
and 7th witnesses and by the 8th witness 
for the prosecution as to the destruction of 
the buildings—what followed he did not hear 
well—and also by prosecution witnesses, Nos. 
9 and 10. Prosecution 6th witness says that 
after referring to the demolition of the Courts, 
the accused said: “Inthe same way, why 
should not all of us work in the cause cf 
Swadeshi P” and that he understood him to 
mean that they should cause rioting, and pro- 
secution 7th witness says that after referring 
to the demolition the accused added—~‘ Why 
should not we in Karur be similarly in har- 
mony?” and that he understood: him to mean 
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that they should cause a similar d@isturbance. 
I do not think the words spoken to by these 
witnesses taken in the connection in which 
they state they were uttered are susceptible 
of explanation as an appeal for harmonious 
co-operation in the cause of Swadeshi. As to 
the general credibility of prosecution witnesses 
Nos. 5 to 10, I agree with the observations of 
My, Justice Benson and need not repeat them. 
As against the evidence of these witnesses we 
have the incredible story of the defence wit- 
nesses that the interruption by the 5th wit- 
ness for prosecution was occasioned by the 
accused’s remarks in favour of reducing mili- 
tary expenditure and spending more money 
on Education, remarks further which the 
prosecution witnesses say they never heard. 
As further discrediting the defence evidence as 
to the nature of the accused’s speech on the 
17th, I may refer to facts proved by the 
Tahsildar who was called by the defence that 
the reports which reached him as to the ac- 
cused’s speech were such as to lead to his 
taking action and sending for the police when 
he was informed that notes had been taken 
of the speech by tho police under instructions. 
I may also refer to the action of the temple 
authorities, who after this speech refused to 
allow the accused to make any further 
speeches in the temple, and were in conse- 
quence referred to by him in terms which were 
not intended to be complimentary as appears 
from Exhibit G, the report by prosecution 
2nd witness of the accused’s speech on the 
20th. 

I have so far dealt with the case apart 
from the evidence of the notes taken by 2nd 
and 4th witnesses for prosecution. Now the 
Inspector of Karur, 21st witness for defence, 
speaks to a carbon copy of the notes of each 
speech taken by 2nd and 4th witnesses for 
prosecution having been filed in his office on 
the following day.and these carbon netes bear 
his intials and the date of the receipt. He 
also states that another copy was sent to the 
District Superintendent of Police. I attach 
no importance to the non-production of this 
copy, which was not called for by the defence, 
and svould in the ordinary course have been 
sent on to the police higher authorities and 
then to Government and possibly by Govern- 
ment to its law officers before the present pro- 
ceedings were sanctioned. The fact which I 
accept that the carbon copies, Hxbibits E (1) 
and M (1) of thenotes, Exhibits E and M of 2nd 
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and 4th witnesses for prosecution, on the 17th 
were filed in the Inspector’s office on the 18th 
March, in my opinion, shows that the notes 
Exhibits E and M were made sufficiently near 
the date of the meeting by 2nd and 4th 
witnesses for prosecution to entitle these 
witnesses to refer to them for the purpose of 
refreshing their memory under section 159 of 
the Evidence Act, and to render the notes 
themselves admissible under section 160, and 
it was not argued before me that they were 
not. But as detracting from the weight to 
be attached to them it was strongly argued by 
Mr. Rangachariar for the defence that the 
notes Exhibits E and M were not, and conld 
not have been, taken down at the meeting by 
2nd and 4th witnesses for prosecution as 
these witnesses swear they were. Now both 
the learned Judges who heard the appeal 
were struck by the great similarity of the 
notes, Exhibit E of 2nd witness for prosecution, 
and the notes, Exhibit M ofthe 4th witness 
for prosecution, and came to the conclusion 
that they could not have been produced in- 
dependently. My. Justice Benson thinks 
Exhibit M was written afterwards by the 4th 
witness for prosecution in consultation with 
the 2nd witness for prosecution. Mr. Justice 
Sankaran Nairthinks that prosecution. 2nd 
witness’ notes, Exhibit E, were also written 
after the meeting, relying on the want of 
light and on the admission that the first two 
pages of Exhibit E containing the names of 
the persons present and the hour of beginning 
and ending were not written atthe time, 
prosecution 2nd witness’ story being that he 
came lateand left two pages blank for this 
purpose. Mr. Rangachariar also relies onthe 
remarkably neat and clean appearance of 
Exhibits E and M as showing that they do 
not contain notes taken down by the con- 
stables during the meeting, and’ also on the 
fact that in prosecution 2nd witness’ notes 
of the speech on the 20th, Exhibit G, there 
is interposed a note by the witness as to the: 
antecedents of one K. S. R. Chandra, which, 
however, the witness explains as having been 
made during an interval while the accused 
was distributing leaflets regarding a company 
about which the report shows he had been 
talking. Iam not much pressed by the last 
objection or by the objection as to want of 
light and I cannot place any.reliance on the 
evidence of the defence witnesses who say 
prosecution 4th witness did ndt take any 
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notes. On the other hand I realise the force 
of the contention that the resemblance be- 
tween Exhibits E and M can hardly be for- 
tuitous, and I am also struck by the very neat 
and clean appearance of the books, Exhibits 
E and M, though on the other hand certain 
words to which my attention was directed for 
the Crown appear to have been written in a 
hurried manner and it appears by the evidence 
of 4th witness for prosecution that he was not 
able in the lower Court torzad his notes 
themselves, Exhibit M, with facility owing to 
their having been written hurriedly, whereas 
he was able to read the carbon copy, Exhibit 
M (1), prepared next day. In these: circums- 
tances I hesitate to draw any definite con- 
clusion as to what exactly happened—whe- 
ther it was prosecution 2nd witness or pro- 
secation 4th witness who wrote out his notes 
afterwards with the aid of the other’s notes, 
or whether Exhibits E and M. were both 
drawn up after some consultation by prosecu- 


` tion 2nd and 4th witnesses with the aid of 


notes taken by one or both during the speech. 
If anything of the sort was done, as I fear it 
was, it was of course very reprehensible as 
well as very foolish, but in the circumstances 
of this case I should be inclined to attribute 
it to a desire to give their work a good ap- 
pearance rather than a desire to distort the 
accused's words. My conclusion that the 
statements of prosecution witnesses Nos. 2 
and 4 as to how their notes Exhibits E and 
M were drawn up cannot be implicitly relied 
on, no doubt, detracts from the weight of 
their evidence as to what the accused said, 
but I am not prepared on this gronnd alone 
to reject it in the circumstances of the present 
case, corroborated as it is “by the evidence of 
other witnesses whom I see no reason to dis- 


- believe, and opposed only by evidence which 


appears to me to contain obvious fabrications 
intended to benefit the accused. 

I may say further that the internal evidence 
of Exhibits E and Min my opinion goes to 
show that they are notes made at the time, or 
compiled from such notes. As to the alleged 
want of connection between the Tuticorin 
incidents and the shooting of the whites by 
Sepoys which is made to follow, the connec- 
tion seems to me very clear. Sepoys had been 
sent for to quell the riots and it appears to 
me only natural that after referring to the 
riots the accused ‘should have been led to 

speak of the Sepoys. The suggestion that 
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the referente to the Sepoys did not immediate- 
ly follow the reference to the riots appears 
to me to be opposed to the probabilities #s 
well as to the evidence ; and the fncb that the 
accused is made to refer to the Sepoys later 
in his speech appears tome tp be perfectly 
consistent with his having referred to them 
here also. As regards those portions of the 
speech which are not included in the charge, I 
do not think the references to Mr. or Colonel 
Boycott and to Mr. A. O. Hume can have 
been inventions of these two up-country 
constables who are not likely to have heard 
previously either of Captain Boycott or Mr.. 
A.O. Hume. The accused on the other hand 
who says he was lecturing on boycotting would 
probably have heard -of the former and very 
possibly of the latter. Itis I think very 
likely that prosecution witnesses Nos. 2 and 
4 misunderstood what the accused said about 
Captain Boycott; as to whether they also 
misunderstood the remarks about Mr. Hume's ` 
attitude, I have no means of judging. In 
conclusion I would observe that the accused 
has been convicted by the Sessions Judge 
and the Assessors who had the advantage of 
seeing the witnesses and I see no reason for 
disturbing the conviction. 

As to the sentence, the words which the 
accused has been convicted of using, were 
highly seditious and mischievous and though 
the exciting news from Tinnevelly may have 
led the accused to go further than he would. 
otherwise have gone, I cannot regard his 
speech on the 17th as an isolated act. The 
evidence as to his other speeches at Karur 
appears to show that there was a good deal of 
sedition mixed up with his Swadeshi preach- 
ing. I] think, however, that in determining 
his sentence, his youth and inexperience and 
the probability that he was an instrament in 
the hands of others may properly be taken 
into account, and that in the circumstances of 
the present case those considerations warrant 
his being dealt with more leniently than an 
older and more experienced offender. The 
justice of the case will, I think, be met by a 
sentence of three years’ rigorous imprison- 
ment; and I dismiss the appeal and reduce 
the sentence accordingly. 

Sentence reduced. 
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h (12 0. C. 45.) 
OUDH JUDICIAL COMMISSIONER'S 
. COURT. 
First CIVIL APPBAL No. 41 or 1908. 
- December 18, 1908. 
Present :—-Mr. Chamier, J. C, and Evans, 
A. J.C. 
PRATAP BAHADUR SINGH (HON’BLE 
4 RAJA),C. I. E.——PLAINTIEF 
versus 
MAHESHWAR BAKSH SINGH AND 
OTHEBS— DEFENDANTS. 
Limitation Act (XV of 1877), 8. 3, sch. II, art. l44 — 
Mortgage—Adverse possession of mortgaged property — 
Possession of trespasser when adverse . against 


mortgagec—Purchaser at sale in ewecution of mortgage- 
decree, position of—Person from uhom sight to aue 
derived. 


Per Chamier, J. C.—In order to constitute 
adverse possession there must be at least both absence 
of possession by the person who has a right to it 
and actual possession by another. 

Secretary of State for India v. Krishnamoni Gupta, 
29 C. 518, P. 0.; 29 I A 104, referred to 

A purchaser at a sale in execution of a mortgage- 
decree does not claim through or under the mortgagee. 
Ordumarily such a purchaser acquires tho interest 
of the mortgagor as on the date of the mortgage 

Anandi Kunwart v. Ajudhia Nath, 80 A. 879, referred 
to and approved. 

Maganlal v. Shakra Girdhar, 22 B 945 ; Mantehka 
Odayan v. Rajagopala Plas, 30 M. 507, not approved. 

If mortgagee was entitled to possession, but 
was kept ont of possession by a trespasser for more 
than 12 years, the interest of the trespasser will not 
be affected by 4 subsequent purchase at a sale held in 
execution of a decree on the mortgage. A new 
period of limitation does not acorue to the mortgagee 
or the purchaser on his purchasing the property at 
the gale. 

Prannath Roy Uhowdry v. Rookea Begum, 8. O. Pran- 
math Roy Chawdhry v. Ramruttan Roy, 7 M. I A. 
823 ; 4 W. R. 87, P. C; Ram Coomar Sem y Proswnno 
Ooomar Sein, W. R 1864, p. 875 ; Broyonauth Koondco 
Chowdry v. Khelut Chunder Ghose, 16 W. R. 88 
P. C.;8 B. L. B. 104,14 M. I. A, 144, Anundo Moyee 
Dossee v, Dhonendro Chunder Mookerjee, 16 W. R. 

19 P. 0; 8 B_ L. R. 22 p14 M. I. A: 101, Durga Procad 
v. Shambu Nuth,8 A. 86, referred to. 

In the cage of a simple mortgage when the 
mortgagee is not entitled to possəssion, 12 years’ 
adverse possession against the mortgagor must be 
helg to extinguish the security as regards the 
property held adversely to the mortgagor. 

Karan Singh v. Bakar Ali Khan, b A.1; 91. A. 99, 
relied on. 

Avmadar Mandal v. Makhan Lal Day, 33 C. 1015, 
dissented from. 

Heath v. Pugh, L. R. 7 App. Cas. 235, not applied. 
Pasudeva Modalsarv, Srinwasa Pillai, 80 M. 426, P. C., 

“referred to. 

Per Evans, A. J. O. 

A person who is in possession of mortgaged pro- 
perty when there is no privity between him and the 
mortgagor can assert his title as agamst the mortga- 
gee from the date, on which the mortgagee was en- 


tiled to take action on his mortgage-deed, by 

suing for possession or for sale of the property. 
Atmadar Mandal v. Makhan Lal Day, 38 C. 1015, 

dissented from. E 


Gunga Kumar Mitter v, Asutosh Cossami, 28 C. 
863; Chinto v. Jambi, 18 B. 51; Muhammad Husain 
v. Mul Chand, 27 A. 395; 1905 A. W.N. 4, Ram 
Ooomar Sem v Prosunno Coomar Sein, W. R. 1884, 
785; Prannath Roy Chowdry v. Rookea Begum, 7 M.LA., 
328, referred to. 


Karan Singh v. Bakar Ali Khan, 5 A. 1, 9 I. A. 99 
Anundo Moyee Dossee v. Dhonendro Ohunder Mookerjee, 
16 W. R. 19, P.O. ; Brojonauth Koondoo Ch wary v. 
Khelut Chunder Ghose, 16 W. R. 38, P.O., relied on. 


Appeal against the decree of Babu 
Krishna Kumar, Subordinate Judge, Partab- 
garh, dated the llth March 1908. 


Babus Ram Chandra, Avadh Behari Lall 
and Bisheshwar Nath, for the Appellant. 
Mr. Wazir Hasan, for the Respondents. 


Judgment. 


Chamier, J. C.—The facts of this case are 
that on November the 14th, 1881, Rani 
Janki Koer transferred Mauza Abanpur 
and other property to the Allahabad Bank, 
Ld., by way of simple mortgage to securo 
the repayment of a large advance made 
by the Bank. The deed provided for 
payment by half-yearly’ instalments with 
interest and compound interest. Janki 
Koer died on December the lth, 1888, 
and was succeeded by Babu Bhairon ` Bux 
Singh. After that no instalmehts were 
paid. On February 19th, 1894, the Bank 
sued on the mortgage and on February 27th, 
1897, obtained a decree for sale which was 


‘affirmed by this Court on July 27th, 1899, 


and was affirmed by the Privy Oouncil so 
far as Mauza Abanpur was concerned, on 
Jane 24th, 1903. The Bank applied for 
execution on January 2nd, 1904, and the 
village was put up for sale and purchased 
by the present plaintiff on December 
20th, 1905. He was formally ‘placed in 
possession on February 4th, 1906, but 
the defendant in fact retained’ possession 
of the land now in suit- being a part of the 
village known as the Katra. The present . 
suit was instituted on Angust 5th, 1907. 
Three of the defendants who own 3/7ths 
of the property did not resist the suit. 
The other defendants, who will be referred 
to throughout this judgment as the defend- 
ants, resisted the suit on various grounds. 


-of which one only need be mentione 


namely, that the claim is barred by thè- 
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adverse possession of the ‘defendants sion, 


maintained for more than 12 years. 

The Court below decreed the claim as 
` regards the uncultivated land, but dismissed it 
as regards the cultivated land. 

F. C. A. No. 46 is an appeal by the defend- 

ants. With regard to that I have nothing 
to add to the judgment of my learned 
colleague. 
' This, the plaintiff's appeal, raises an, 
importent and difficult question which has 
often been mooted, but does not appear to have 
been definitely decided in any reported case. 

The Court below has found, and I accept 
the finding, that the defendants-respondents 
have been in possession of the cultivated 
land adversely to Jauki Koer and Bhairon 
Bux Singh ever since 1885. If this were 
asnitby the mortgagorit wouldobviously be de- 
barred by limitation underarticle144,schedule 
IL of the Indian Limitation Act, 1877. The 
defendants contend that this article applies 
to the present suit and bars it. The plaintiff 
contends that adverse „possession against 
the mortgagor does not avail the defendants 
against the plaintiff who first became entitled 
to possession on December 20th, 1905, when 
he purchased the property. The Court 
below took the view that adverse possession 
maintained for more than 12 years against 
the mortgagor | conferred title upon the 
defendants. 

The only case which directly supports 
the plaintiff's contenion is that of Aimadar 
Mandal v. Makhan Lal Day (1). The 
facts of that case were that a simple mortgage 
was made in 1880 on which a decree for 
sale was obtained on January 21st, 1898, 
and the property was purchased at the 
execution sale by the mortgagee. Formal 
delivery of possession was effected on June 
16th, 1898, but there was in possession a 
person who had bought the property in 
1886, at an auction sale held in execution- 
of a money-decree obtained against the 
mortgagor and who had held possession 
ever since. The erstwhile mortgagee sued 
him for possession and the defence was 
adverse possession. Maclean, C.J., with 
whom Geidt, J., agreed, said: “ But can it 
be said that as against the mortgagee, the 
possession of defendant No. 1 could be 
treated as adverse, inasmuch as the mort- 
gagee had no right to challenge that posses- 

(1) 38 0. 1015. 


; closure, 


until he became the purchaser in 
1898? The point is not free from difficulty. 
The effect of the decree andthe sale ugder 
it was to vest in the plaintiff for the first 
time the ownership in, and the beneficial 
title to, the land. Ho had no such title 
previously; he only obtained that new 
title in 1898, and he is now seeking td 
recover possession of that which only 
became his property in that year. The 
decree and sale gave the plaintiff a new right 
and I think that the Statute only began to 
ron against him from the date of his 
acquisition of that right.” 

The only noticeable difference between 
that case and the one before us is that 
whereas in that case the defendant pur- 
chased the property at an execution: sale, 
in the present case the defendants acquired 
such rights as they have by adverse pos- 
session. This difference is not material, for 
in neither case can it be said that there 
is privity between the mortgagor and the 
defendants. If that case was rightly decided 
this appeal should be allowed. The rea- 
soning of the learned Chief Justice is 
evidently founded upon the judgment in the 
case of Heath v. Pugh (2) to which he refers. 
In Heath v. Pugh (2) the plaintiff Heath; who 
held a legal mortgage of the land in suit 
dated) November 24th, 1856, brought an 
action in 1870 against his mortgagor and 
the defendant Pugh to whom the equity of 
redemption had been transferred for fore- 
and obtained a decree in 1874, 
and an order absolute of foreclosure on 
September 6th, 1877. A year later the 


‘ plaintiff sued Pugh for possession of the 


land. , The defence was that the action was 
barred by limitation because the plaintiff 
had been out of possession for more than 20 
years. The Court of appeal and the House 
of Lords held that the action was within 
time because a new title by foreclosure had 
first accrued to the plaintiff upon, ande by 
reason of, the forfeiture of the defendant’s 
equity of redemption within the meaning 
of the last clanse of section 3 of the Real 
Property Limitation Act, 1833. That Act, 
it mast be observed, put an end to the 
doctrine of adverse possession. The only 
question under that Act, as under the Act 
of 1874 which replaced it, was whether 
the prescribed period had elapsed since the 
(2) L. RB. 7 App. Cas. 285, 
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plaintiff’s right accrued whatever the nature 
of the defendant's possession might ee. 


But in India the uature of the defendant’s 
possession in cases like Heath v. Pugh (2) 
is material under the Limitation Acts of 1871 
and 1877 and even under the Limitation Act 
of 1859. The cases of Prannath Roy Ohowdry 
v. Rookea Begum, S.O, Prannath Roy Chawdhry 
v. Ramrutton Roy (8), Rum Ooomar Sein 
v. Prosunno Coomar Sein (4), Anundo Moyee 
Dosses v. Dhonendro Chunder Mookerjee (5), 
Brojonauth Koondoo Chowdry v. Khelut Ohunder 
Ghose (6) and Durga Prosad v. Shambhu 
Nath (7) emphasise the difference between 
the position of a defendant in possession 
who is in privity with the mortgagor and 
the position of a defendant who is not in 
privity with the mortgagor, and they 
show that if the mortgagee is entitled to 
possession under his mortgage, but does 
not take possession, and the mortgagor is 
ousted by a person who holds adversely 
to him for more than 12 years, or the 
mortgagor’s rights are sold in execution 
of decree to a person who has no notice of 
the mortgage and who holds adversely to 
the mortgagor for more than 12 years, the 
mortgagee loses his socurity because the 
possession of that person is considered to 
be adverse to the mortgagee also. These 
cases show also that a new period of limitation 
does not accrue to the mortgagee on his 
foreclosing the mortgage or purchasing the 
property at a sale held under a decree on 
the mortgage. J think, therefore, that the 
case of Heath v. Pugh (2) furnishes no 
guide to the decision ina case like the one 
before us. 

Nor do the decisions in cases like those 
in Prannath Roy Ohowdry v. Rookea 
Begum (8), Anundo Moyee Dossce v. Dhonendro 
Chunder Mookerjee (5) and Brojonauth 
Koondoo Ohowdry v. Khelut Ohunder Ghose 
(6) above mentioned, help us, for in all 
of them the mortgagee was entitled to po- 
ssession, whereas in the present case, as in 
the case reported in Aztmadar Mandal v. 
Makhan Lal Day (1) the mortgagee was not 


entitled to possession. 

(3) 7 M. L A. 823; 4 W. R 37 (P.O). 

(4) W. R., 1864, p. 876. 

(5) 16 W. R. 19 tp. 0.); 8 B. L. R. 122;14 M. I. A. 
i01 


(6) 16 W. R. 33 (P. 0.) ; 8 B. L. R. 104;14 3L I. A. 


144, 
(7) 8 A. 86. 


In order to constitute adverse possession 
there must be at least both absence of po- 
ssession by the person who has a right toit 
and actual possession by another, see Secretary 
of State for India v. Krisnamonit Gupta (8). 
Consequently possession which is adverse 
to a Hindu widow or tenant is ‘not neces- 
sarily adverse to the reversioner or landlord. 
On the same principle it has been held 
that possession adverse to a mortgagee is 
not ordinarily adverse to the mortgagor 
unless he is entitled to possession, though 
it may be adverse to him, as, for instance, 
when a stranger takes rent from the mort- 
gagee in possession to which the mortgagor 
is entitled. Article 144 of schedule II to 
the Indian Limitation Act of 1877, which 
is relied on in the present case, provides 
that a snit for possession of ‘immovable 
property not otherwise specially provided 
for must be brought within 12 years from 
the time when the possession of the defend- 
ants becomes adverse to the plaintiff. It 
appears to me that in no sense can the 
possession of the defendants in the present 
case be said to have been adverse to the 
mortgagee who was not entitled to po- 
ssession. 

The word “plaintiff” in article 144 
includes any person from or through whom 
a plaintiff derives-his right to sue (see 
section 3 of the Act); and it: has been 
suggested that the plaintiff in the present 
case claims: through the Bank as well as 
through the mortgagor. In the case of 
Maganlal v. Shakra Girdhar (9), Farran, 
C. J. said:“ The distinction between a decree 
for the sale of mortgaged property obtained 


by a mortgagee, upon his mortgage, 
and a decree for the sale of such 
property under a money-decree (eic), 


is that notwithstanding the form of the 
words used in thè proclamation of sale in 
the former case, the respective interests both 
of the mortgagee and of the mortgagor pass 
to the purchaser, while in the latter cage the 
interest of the defendant alone passes.” 
But this dictum does not appear to be 
supported by any other authority except 
possibly the decision in Manickka Odayan 
v. Rajagopala Pillai (10) which however 
was disapproved in Anandi Kunwari v. 
eu ee 


9) 22 B. 945 
(10) 80 M. 507. 
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Ajudhia Nath (11) and is inconsistent with 
several decisions of the Calcutta High Court. 
In my opinion the plaintiff does not 
claim through or under the mortgagee. If 
the plaintiff derives his right to sue from 
or through the mortgagor he is affected by 
“the adverse possession maintained against 
the mortgagor. Ordinarily upon the sale 
of property. in execution of a mortgagee's 
decree for sale on the mortgage the purchaser 
acquires the interest of the mortgagor as 
at the date of the mortgage. If themortgagee 
was entitled to possession, but was kept out 
of possession by a trespasser for more than 
12 years, the interest of the trespasser will 
not be affected by a subsequent purchase 
by the mortgagee at a sale held in execution 
of a decree on the mortgage, and it appears 
to me that in the case of a simple mortgage, 
when the mortgagor is not entitled to po- 
ssession, 12 years’ adverse possession against 
the mortgagor must be held to extinguish 
the security as far as regards the property 
held adversely to the mortgagor. This 
appears to have been the view of their 
Lordships of the Privy Council in the case 
of Karan Singh v. Bakar Ali Khan (12). 
In that case the plaintiff was a simple 
mortgagee suing for the sale of the property 
‘as the property of his mortgagors. The 
‘defendant Karan Singh was in possession 
of the property under an award and his 
possession was found to be adverse to the 
mortgagors. Their Lordships of the Privy 
Council seem to have been of opinion that 
if Karan Singh could establish possession 
adverse to the mortgagors for more than 
12 years the suit of the plaintiff-mortgagee 
must fail. The suit before their Lordships 
of the Privy Council was one for sale, not 
for possession of the property, and the view 
taken appears to have been that possession 
adverse to the mortgagors maintained for 
more than 12 years would have extinguished 
the security and have made it impossible 
for the mortgagee to bring the property 
to sale as the property of the mortgagors. 
In that case the person pleading adverse 
possession was a party to the morigagee’s 
suit for sale and consequently limitation 
was reckoned up to the date of that suit. 


“In the present instance the defendants 
“who plead adverse possession were not 
(11) 80 A, 379. 


(12) 5 A.1;91. A. 99. 


parties to the mortgagee's suit; therefore, 
the question whether they have acqwired 
title by adverse possession must be con- 
sidered as at the date of the present shit; 
on that date the defendants had been in 
adverse possession for 22 years. : 
Applying the principle which seems to 
be established by the case of Karan Singh 
v. Bakar Ali Khon (12), I would hold 
that the security was extinguished as re- 


é gards the Katra land by the adverse po- 


ssession of the defendants aud, therefore, the 
plaintiff is not entitled to possession as 
against the defendants. : 


It was contended that this view would destroy 
the value of simple mortgages as securities. 
The force of this contention is considerably 
weakened by the recent decision of their 
Lordships of the Privy Council in the case 
of Vasudeva Modaliar v. Srinivasa Pillai 
(18) according to which a suit to enforce 
a simple mortgage is not governed by article 
147 as held by several Courts in India, but 
is governed by article 182 of schedule II 
to the Indian Limitation Act snd must be 
brought within 12 years from the date 
when the money sued for became due. A 
similar contention or suggestion was made 
in the case of Brojonauth Koondoo Ohowdry 
v. Khelut Chunder Ghose (6) and their 
Lordships said: “It may be, and probably 
is, better that mortgagees, keeping their 
securities locked up in then strong-box, 
and allowing the mortgagor to be the visible 
owner in possession for a long series of 
years, should occasionally, as in this case, 
find themselves deprived of portions more 
or less small, of the mortgaged property, 
than that bona fide purchasers and persons 
claiming under them after many years’ 
possession, and perhaps much expenditure,” 
should be evicted under a mortgage title 
perhaps half a century old because some- 
body has been paying interest on the mort- 
gage money. In the present case an 
actual mutation of names took place and a 
very slight degree of vigilance would have 
enabled the mortgagee to assert his title 
earlier.” These remarks apply to the *pre- 
sent case in which, as the dates given above 
show, the mortgagee seemsto have allowed 
many years to elapse before attempting 
to enforce his security. The present sunit 


(18) 80 M. 426 (P. 0.). 
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was brought 22 years after the defendants 
took “possession of the property as owners. 

For the above reasons I am of ‘opinion 
that the Court below was right in dismissing 
the plaintiff’s suit as regards the cultivated 
land and I would dismiss this appeal with 
costs, 

Bvaus, A. J. C.—Tho facts of the case 
are given in my judgment in Appeal No. 46, 
preferred by the defendants. This is an 
appeal by the plaintiff with respect to the 
cultivated land. 

The learned Subordinate Judge held that 
the defendants had acquired a title to it by 
adverse possession. The question involved 
is one not free from difficulty. It is necessary 
to consider the following dates. Adverse 
possession commenced in 1885. The mort- 
gagee sued for sale in 1894 and obtained his 
decree on the 27th February, 1897. It is not 
proved that the defendants obtained 
adverse possession prior to the 27th 
February 1897 and, therefore, their 
title by prescription a3 against the 
mortgagor had not been completed on 
the date the decree was obtained, but it was 
completed before the Bank applied for exe- 
cution of their decree in 1904. The learned 
Subordinate Judge, after considering various 
rulings, accepted the contention taken by the 
appellant in Aimadar Mandal v. Makhan Lal 
Day (1). This contention is quoted below: 
—-"Apartfrom authority possession adverse 
to the mortgagor must be adverse to the 
mortgagee, for thisif for no other reason the 
mortgagee’s right to the security subsists 
only so long as the mortgagor’s right to 
the property subsists, the operation of section 
28 of the Limitation Act is to determine for 
good the ownership of the mortgagor: it would 
destroy the mortgagor’s right as complete- 
ly as if the property had been destroyed by 


.fire or swept away- by a flood and there 


would remain nothing on which the mort- 
gage «security can operate’. But the 
learned Judge did not accept the appeal. In 
this case, the mortgaged property was pur- 
chased in execution of a decree against the 
mortgagor and the learned Chief Justice held 
that the possession of the purchaser could 
not be treated as adverse to the mortgagee, 
inasmuch as the mortgagee had no right to 
challenge that possession, until he himself 
became the purchaser and he added that 


“the effect of the decree and the sale under. 


it was to vest in the plaintiff for the first 
time, the ownership in, and the beneficial 
title to, the land. He had no such title pre- 
viously ; he only obtained that new title in 
1898, and he is now seeking “ to recover 
possession of that, which only became his 
property in that year. The decree and sale 
gave the plaintiff a new right and I think 
that the statute only began to run against him 
from the date of his acquisition of that right.” 
The question to be decided is the exact 
position of the auction purchaser appellant 
in this case.’ It is not disputed that, so far as 
he represents the interest of the mortgagor, he 
cannot claim possession of the portion of the 
land, which is held by therespondents under 
adverse possession because they had acquired a 
title by prescription as against his predecessor- 
in-title. But it is more difficult to decide 
as to the position of the appellant if he is 
to be recognised as successor of the mortga- 
gee, inexecution of whose decree the property 
was sold. The case, which the Allahabad 
Bank, as mortgagee, instituted against the 
mortgagor, is reported in Sheo Partab 
Bahadur Singh v. The Allahabad Bank 
(14) and from the report in that case, it 
appears that Janki Kunwar, by her mortgage- 
deed, dated the 14th November 1881, agreed 
to repay the loan by half-yearly instalments 
with interest calculated at 9 per cent. -per 
annum, and it was also agreed that the Bank 
should be entitled to sue for the whole 
amount duein case of default in the pay- 
ment of any instalment. Janki Kunwar 
died on the 15th December 1888, and no 
paymeuts were made after her death. I have 
examined the printed record in this, office, 
which was submitted to the Privy Council, 
and, froma copy of the mortgage-deed on 
page 13, I find that the instalments were 
payable on the 30th June and 31st December 
each year. The first default, therefore, took 
place on the 31st December 1888, and the 
Bank conld then have sued to recover the 
balance due upon the mortgage, but they did 
not take any action until 1894 and did not 
take out execution of their decree until 1904. 
The rulings as to the rights of a mortgagor. 
or mortgagee, who isnot entitled to immediate 
possession, may be divided under two heads.- 
Under the first head arethose which clearly 
accept the maxim “ contra non valentem agere 
nulla currit praescriptio”. These are Gunga 
(14) 25 A. 476. ; 
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Kumar Mitter v. Asutosh Gossami (15), 


Ohintov. Janki (16) andthe case of Muhammad 
Hussain v. Mulchand (17). Inthe case of 
Gunga Kunwar Mitter v, Asutosh Gussami (15), 
the rule of the law as laid down in Mitra’s 
Law of Prescription, 3rd edition, page 45, is 
accepted where itis said: The possession of 
a trespasser does not become adverse tothe 
leasor, until the latter acquires a right to the 
khas possession of the demised premises. 
To hold that 12 years’ possession by a tres- 
passer ofthe wholeor part of the demised 
premises would bar the right of the lessor, 
although the lessee does not renounce his 
character assuch, and the lease is still subsist- 
ing, is to violate the maxim that “ prescrip- 
tion does not run against a person who is 
unable to act’. The gener al principle of the 
law isto bar a person “who has a right tu 
enter, if he does not exercise that rightin a 
certain time not to bar those who cannot 
exercise that right”. Under the second 
heading, the rulings, are somewhat difficult 
tp follow. In the case of Karan Singh v. 
pee Ali Khan (12)’ certain property was 

im possession of some minors and their father, 
acting as their guardian, borrowed money to 
defend a suit instituted by one Karan Singh. 
The suit was referred to arbitration and under 
an award the property was decreed to 
Karan Singh who held possession for eleyen 
years. The mortgagee sued upon his mort- 
gage and Karan Singh pleaded adverse po- 
ssession. It was held that the mortgagee 
gould succeed because Karan Singh had not 
acquired a title by prescription adverse to 
the mortgagee. From this, it may be assum- 
aj that, ifthe suit had been instituted after 
12 years, it would have been dismissed on 
the ground that Karan Singh had acquired 
a title by prescription adverse to the mort- 
gagee. In the case of Ram Coomar Kein v. 
Prosunno Ooomar Sein (4), the mortgagor 
was dispossessed and his title disputed by 
another person, who held possession of the 
estate. It was held that the mortgagee's 
cause of action against the new holder com- 
meuced from the date on which the latter 
obtained possession; bub it was recognised 
that, if litigation ensued between the mort- 
gagor and’ the trespasser, the mortgagee 
was not bound to take action on the mort- 
gage until the litigation was decided. The 

oa 23 0. 863 , (16) 18 B. 51 

17) 27 A. 305 ; 1905 A. W. N, 4, 


law in this case was taken from the ruling of 
the Privy*Council in the case of Prannath Roy 
Chowdry v. Rookea Begum (8).° 

There ave two other cases Anundo Méyee 
Dossee v. Dhonentro Ohunder Mookerjee (5), 
Brojonanth Koondoo Ohotdry v. Khelut Chunder 
Ghose (6). In the case of <Anundo 
Moyee Dossee v. Dhonendro Chunder Mookerjee 
(5), their Lordships remarked: “The title of 
a judgment-creditor, or a purchaser under a 
judgment-decree cannot be put on the 
same footing as the title of a mortgagor or 
of a person claiming under 'a voluntary 
alienation from the mortgagor. The po- 
ssession of such purchaser if bona fide and 
withont notice of the mortgage is the po- 
ssession of an owner, and a suit by a mort- 
gagee against the purchaser founded on a 
title to enter into “possession by reason 
of n default having occurred ought to be 
brought within 12 years after the commence- 
ment of the purchaser’s possession.’ In 
Brojonauth Koondoo Chowdry v. Khelut Ohunder 
Ghose (6), there was a suit for foreclosure of 
mortgage instituted more than 12 years after 
default was made by the mortgagor. It 
was also instituted more than 12 years 
after the date on which the property had 
been sold by a mortgagor to a third party. 
The mortgagee obtained a decree for fore- 
closure against the mortgagor and then 
brought a suit against the purchasér, who 
pleaded 12 years’ limitation in bar. It was 
held that the mortgagee acquired no right 
against the purchaser, who was no party 
to the foreclosure-proceedings, except that 
which was conveyed to him by his 
securities and the right he had under the 
mortgage-deed was to obtain possession of the 
land, his cause of action as to which accrued 
when the mortgagor made default; and as 
that was more than 12 years before suit the 
mortgage was barred, the possession of the 
purchaser being in no sense possession by 
permission of the mortgagee. 

It will be seen that practically the rulings 
under both heads are concurrent upon the 
general principle that a person, who is in 
possession of mortgaged property when there 
is no privity between him and the mortgagor 
(like the respondents in the present case) 
can assert his title as against the mortgagee 
from the date, on which the mortgagee was 


entitled to take actionon his mortgage-deed by, 


suing for possession or for sale of the property 


“ 
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in case of default. Ido not think that an 
auctign-purchaser under a ‘mortgage can be 
placed in a better position than the mort- 
gaga upon whose suit the property was sold. 

Now if we turn to the facts of the present 
case, the Allahabad Bank could have sued 
upon their mortgage in 1889. ‘Therefore, it 
must be held that from that year adverse 
possession of the respondents began to operate 
against the mortgagee. The Bank took no 
action until 1894 and the prescriptive title 
of the respondents was complete before exe- 
cution was applied for in 1904. This siit 
.Was instituted in 1897, nearly 18 years 
after the date on which the possession of the 
respondents became adverse both to the mort- 
gagor and the mortgagee. 

I have pernsed the judgment of my learned 
colleague in this difficult case and agree 
with him that the appeal should be dismissed 
with costs, 

Appeal dismissed. 


—_—_—— 


(12 0. C. 58.) 
‘OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Cryin Appear No. 46 or 1908. 
December 18, 1908. 
Present :—Mr. Chamier, J. O. and Mr. Evans, 
A. J. ©. ~ 
MAHESHWAR BAKSH SINGH axp 
OTHERS—D RFENDANTS—APPELLANTS 
versus 


PRATAP BAHADUR SINGH, HON’BLE 


RAJA, ©. I. E.—Pramtirr—Responpent. 

Posreasion of part when possession of whole— 
Consiructite poosersion presumed in favour of title— 
Possession dy treapasser confined to land actually 
occupied, 

Asa general rule possession of part is, in law, 
possession of the whole, if the wholo 1a otherwiso 
vacant. But this constructivo possession is an 
incident of ownership, aud results from title, 
«Constructive possession of this kind can only be 
presumed when there is a claim based upon title. 
Possession of land, by a party not claiming title 
ig confined to the part actually ocenpied by him; and 
the occupation by  wrong-doer of a portion of 
land only canuot Do held to constitute constructive 
possession of the whole 

WalieAhmed Ohowdhry 1. Tota Meah Choudhry, 
31 0. 397: Thakur Sheo Narain Singh y Bodal Singh, 
8 O.C 177 ; Secretary of State for India v. Krishnamons 
Gupta, 29 C. 519: 29 I.A , 104; Lord Advocate v. Lord 
Blaniyie, L. R. 4 App Cas. 770; Clark y Elphinstone, 
L. R. 6 App. Cas. 164; Sivasubramanyavu The Secretar 
of State for India, 9 M. 286, referred to, A 


Appeal against the decree of Babu Krishna 
Kunwar, Subordinate Judge, Partabgarh, 
dated the 11th March 1908. 

Mr. Wazir Hassan, for the Appellants. 

Babu Ram Chandra and Babu Avadh 


Behari Lal, for the Respondent. 


. Judgment. 

Evans, A, J, C.— This appeal and appeal 
No. 41 are connected. The facts of the 
case are as below :—In 1863, the predecessors 
of the defendants sued the talugdar, Bijai 
Bahadur Singh, in the Settlement Court, for 
under proprietary rights, in the village of 
Abanpur. A decree was granted in their 
favour, but an area known as Katra Mendni- 
ganj, 7-4 dtghas odd, was exempted and also 
a tank No. 16 and ‘it was declared that these 
lands belonged to the talugdur only. This decree 
was passed on the 12th September 1864. In 
1879 Bijai Bahadur Singh transferred hig rights 
in the village, including the Katra area, to 
his wife, Janki Kunwar, who, on the 14th 
November 1881, executed a deed of simple 
mortgage in favour ofthe Allahabad Bank, 
hypothecating all her rights in the village 
to the said Bank. She died in December 
1888, and was succeeded by Babu Bhairon 
Baksh Singh. On the 19th February: 1894, 
the Bank institued a suit on their mortgage 
and obtained a decree on the 27th February 
1897. On the 2nd January 1894, the Bank 
applied for execution of the decree and the 
mortgaged property was put for sale and 
was purchased by the present plaintiff on the 
20th December 1905. He got ‘‘ symbolical ” 
possession on the 4th Febrnary 1906. He 
has now instituted this mit on the allega- 
tion that the defendants have refused to 
surrender possession of the Katra land noted 
above and gives 4th February 1906, ag 
the date of the cause of action, 

Out of seven defendants, three, Nos. 1, 6 
and 7, have not disputed the claim. Their 
share is 3/7ths. The other defendants have 
disputed the claim with respect to 4/7thof the 
property in suit. Shortly stated, iheir 
defence is that the plaintiff's claim is barred 
by limitation because they have acquired a 
title by prescription, having held adverse 
possession for more than 12 years. The 
learned Subordinate Judge has found, and his 
finding is not disputed, that the land in suit 
was originally uncultivated land and that, 
when the settlement decree was passed, 
the predecessors of the-defendants had no 
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title whatever to any portion of it. They 
gradually reclaimed and brought under 


cultivation 29 bighas 19 biswas,but the restre- 
mained in the same condition as it was in 1864. 
He found that the defendants ortheir predeces- 
sors had been in adverse possession of the 
cultivated portion of the land since 1885 and, 
therefore, they had acquired a title. to it by 
prescription, the presont suit being instituted 
onthe 5th August 1907. With respect to 
the uncultivated land, he found that possession 
went with the title, as the defendants and their 
predecessors could not prove specific acts of 
possession until the year 1900; but that in 
1900, when the property was taken under the 
management of the Collector, the defendants 
applied to that officer asking that the whole 
aren of the Katra be handed over to them 
and he accordingly allowed them to take 
possession. Since that date, the defendants 
had held possession of the whole area. 
The result was that the learned Subordinate 
Judge held that the defendants had acquired 
a title to the cultivated land by adverse 
possession and he dismissed the claim for 
actual possession thereof to the extent of 
the share of the contesting defendants. With 
réspectto the uncultivated land, he granted the 
plaintiffa decree. Both parties have appealed 
against this order. 

This judgment relates to appeal No. 46 
which has been preferred by the contesting 
defendants with respect to the uncultivated 
land. > The contention taken by their learned 
counsel, is that it must be presumed that 
possession of the cultivated portion of this 
area Garried with it possession ofthe whole 
Katra, because there is nothing to show that 
the plaintiff held actual possession of the 
uncultivated area from 1885. The whole area 
was specified under certain numbers, namely, 
9, 11,13, and 125, which constitute a definite 
area and, therefore, possession of any portion 
thereof implied possession of the whole. In 
other words, the contention amounts to this, 
that a man, who manages to steal his 
neighbour’s land and acquires a title to it 
by adverse possession extending for more 
than 12 years, is entitled to claim any portion 
of land in addition, which can be considered, 
appurtenant to it. He has also contended 
that the entries inthe papersfrom 1864 up to 
1894 are in favour of the appellants. This is 
_ perfectly true ; butas pointed out by the learned 
* Subordinate Judge, these entries are absolutely 


decree and, when the incorrect entries yere 
brought to the notice of the Assistant 
Settlement Officer in 1894, they were gor- 
rected and the name of the talugilur inserted. 
Insupport of his contention, the learned coun- 
sel has cited the case of Thakur Sheo Narain 
Singh v. Bodal Singh (1). I find that this 
ruling does not support the appellants’ case. 
In fact, it is against them because it is an 
authority for the general proposition that 
possessionas arule follows the titleofthe true 
owner unlessitcan be shown, that he has been 
ejected from any specific plot or plots. 
other cases cited are Secretary of State for 
Indiav. Krishnamoni Gupta (2) ; Lord Advocate 
y. Lord Blantyre (3); Olark v. Elphinstone (4) 
and Sivasubramanya y. The Secretary of State 
for India (5). Tho learned . counsel relies on 
these rulings as establishing a principle that 
possession of a part is constructive possession 
of the whole even in the case of a wrong- 
doer. I cannot find in these rulings any 
authority to this extent; on the contrary, 
they go to show that constructive possession of 
this kind can only be presumed when there is 
a claim based upon title. In the Calcutta case 
the Government were held to be trespassers 
and dispossessors of a rightful_owner and 
it was laid down that “it would be contrary 
to principle and authority to imply the 
constrictive possession of the Government 
through the plaintiffs as their tenants, 
whilst the lands were submerged, so as 
to enable the Government as wrong-doers to 
obtain a title by adverse possession”. Simi- 
larly in Lord Advocate v. Lord Blantyre (3), 
where the plaintiffs claimed under barony 
titles, it was held that the acts of possession for 
the prescriptive period having been proved, 
and following on barony titles to lands so 
situated, they constituted a right of property 
in the foreshore.’ Similar remarks apply 
to the two other cases cited. The law 
upon the subject appears to me to be 
correctly set forth in Mitra’s Law of imit- 
ation and Prescription, 4th edition, page 
137, as below: “ Generally speaking, posses- 
sion of part is, in law, possession of the whole if 
thewhole isotherwisevacant. Thisconstguctive 


possessionis anincident of ownership, andresults 
(1) 8 O. 0.177. 
a 29 C. 519; 241. A 104, 
8) L. R. 4 App. Cas. 770. 
(4) L, R. 6 App. Cas. 164. 
(5) 9 M, 286. 
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from title. It isin no way applicable to a 
case where the occupant dofendg himself 
avowedly and exclusively on the ground of 
hig own wrong, that is, on the ground of his 
possession only, and without claiming any title. 
Possession of land, by a party not claiming 
title, isconfined to the part actitally occupied by 
him.” This view of the law is set forth in 
the case of Wali Ahmed Ohowdhry v. Tota 
Meah Ohowdhry (6). Several other rulings 
were cited in this case, see pages 404 and 
405, to the effect that occupation by a wrong- 
doer of a portion of land only cannot be 
` held to constitute constractive possession of the 
whole’. It is obvious that this is a round 
view of the law, which is consistent with 
the principle on which a title by adverse 
possession is acquired. Special exception is 
made in favour of a wrong-doer, who through 
the negligence of the real owner, has been 
able to ‘hold possession of a specific area 
of land for 12 years. This is necessary 
because the true owner is expected to enforce 
his title, whenever it 1s attacked to his know- 
ledge and he cannot be allowed to set up a 
title, which he has neglected to enforce for a 
long period. But this is not a principle 
which can be extended to constructive po- 
ssession of land not actually held by the 
wrong-doer. In such a cise, it is obvious 
that there should be a presumption in favour 
of the title holder. I have no hesitation in 
holding that this appeal with respect to the 
uncultivated land must fail and I would dismiss 
it with cost. 

Chamier, J. C_—I concur. The land in suit, 
cultivated and uncultivated, comprises four 
original kishtwar numbers, but the portions 
held by the defendants-appellants are definite 
sub-divisions of those numbers. It is impossi- 
ble to assume that they held possession of 
the whole of the land when the extent of 
their possession is definitely known. No 
presumption can be made in favour of wrong- 


doers. 
(6) 81 0. 397. 
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(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 


First Crvo, Apprat No. 294 or 1907, 
April 15, 1909, 


Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
Munshi MAKUND SARUP—DEFENDANT 
—APPELLANT 
versus 
Musammat SARVI BEGAM. AND oTHERs— 


PLAINTIFF3S—RESPONDENTS, 

Pre-empti m—Claim to pre-em pt ong of the seroral pro- 
perties sold —Decres for that property only, 

Three villages were sold together by one sale-deed 
The plaintiffs had pre-emptive right in respect of only 
one of them. Held, that the pliintiffs could not pre- 
empt the other two villages in which they had no 
interest The fact that the sale was joint and that 
the properties and thew prices were insep tirate did 
not affect the matter. 


First appeal from the decision of the Sub- 
ordinate Judge of Aligarh, dated the 5th of 
August 1907. 

J. N. Ohoudhrt (with him Sundar Lal and 
Sarat Ohander Ohoudhrt), for the Appellant. 

Govind Prashad, for the Respondents. 

Judgment.—tThis isa suit for the pre- 
emption of a sale of half shares in three 
villages carried ont by a sale-deed of the 15th 
of June 1905, in favour of the defendant-ap- 
pellant Makund Sarup. The consideration 
mentioned in the sale-deed is Rs. 28,000. 
The villages comprised in it are Moiyapur, 
Phulehra and Shahzadpur Kananee. It is 
admitted that the plaintiffs pre-emptora have 
no interest in the villages of Moiyapur and 
Phulehra, but the Court below has given them 
a decree for pre-emption of these as well as of 


_ the third village, on the ground, as stated by 


it that the sale was jointly made and the pro- 
perties and their price “ could not be separat- 
ed”. The Court below was clearly in error 
in the view which it took. The plaintiffs 
having no shares in Moiyapur and Phulehra, 
are not entitled to pre-empt the sale of those 
villages. The learned Subordinate Judge’s 
error was this:—A pre-emptor is bound to 
claim pre-emption of all the property over 
which his right of pre-emption exists ; he can- 
not choose out of the properties, the subject of 
a sale, portion only and claim pre-emption of 
such portion. He must pre-empt the wholé 
or none at all. But that does not apply toa 
case in which along with villagesin which a 
pre-emptor has a pre-emptive right, other 
villages in respect of which he has no pre.) 
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emptive right ate also sold. The pre-emptor 
cannot obtain a decree for pre-emption of 
property in respect of which he has no pre- 
emptive right at all. Therefore, the appeal 
must be allowed in respect of the villages of 
Moiyapur and Phulehra. | 

It remains then to consider the rights of 
the plaintiff in respect of the third village 
Shahzadpur Kananee. In this village the 
plaintiffs are sharé-holders and admittedly 
have a right to pre-empt, but the question is 
on what terms are they so entitled to pre- 
empt. The price mentioned in the sale-deed 
is, as we have said, Rs. 28,000, but the learned 
Subordinate Judge came to the’.conclusion 
that portion of the sum so mentioned was 
fictitious and that the real price agreed to 
was a sum of Rs. 17,110 only. We must, 
therefore, see whether or not the real price 
was Rs. 28,000 or any less amount. In the 
sale-deed Rs. 28,000 is the sum mentioned 
in the body of the deed and details are given 
of the items which make up this amount in 
the schedule to it. The first item is a sum of 
Rs. 7,890 expressed to have been received by 
the vendor in cash on account of the con- 
sideration, for which a separate receipt was 
given to the vendee. This item the Court 
below has disallowed and the grounds on 
which it has done so are these, that the money 
might have been paid before the sub-Regis- 
trar and that the only evidence in support of 
it is an unregistered receipt, dated the 15th 
of June 1905. Now it appears that the sale- 
deed was not registered until some timo had 
elapsed after its execution; whereas the sum 
in question was said to have been paid at the 
time of execution. We have in support of 
this item not merely the statement contained 
in the deed of sale itself, but we have also the 
contemporaneous receipt which is signed by 
the vendor and in which not merely is the 
sum stated to have been renewed, but details 
are given as to the way in which it was paid. 
Tt is stated to have been paid in currency 
notes and cash, and we find in the receipt 
that the numbers of the currency notes are 
given, and the evidence of several witnesses 
shows- how the cash was paid. Shah Tahmas, 
the husband of the vendor, was examined and 
he deposed that the consideration for the sale 
was Rs. 28,000 and that at the time of 
execution-his wife received-two currency notes 
‘for a thousand each, two for Rs. 100 each, 
e and one for Rs 50 and 876 sovereigns, and 
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gave a receipt for the same. Another wit- 
ness, Nasip Ahmad Khan, who was an attest- 
ing witness to the sale-deed, stated that the 
money was paid on the day the sale-deed was 
executed, and that it was paid in currency 
notes and sovereigns ; he also referred tothe 
receipt, and stated that it was attested by one 
Saiyid Jalal Shah and the general attorney of 
the vendor. The plaintiff himself was examin- 
ed and corroborated the evidence of the 
other witnesses on the subject of the considera- 
tion. As regards this sumofRs. 7,890, we fail 
to discover any good ground for 1ejecting the 
evidence afforded by the sale-deed itself and 
the receipt for this sum and the evidence of 
the witnesses to whom we have referred. 
We think that the learned Subordinate Judge 
rejected this evidence on wholly insufficient 
grounds. 

The next item which has been disallowed, 
and to which we would refer, is a sum of 
Rs. 2,000 which in the deed of sale is stated 
to have been left-in deposit with the vendee 
to meet the expenses of snits relating to 
partition and mesne profits pending in the 
Court of the Subordinate Judge of Meernt. A 
letter was produced from the vendor’s husband 
in support of this item, in which he admits 
that sums amounting to Rs. 1,450 had been 
expended on the purposes mentioned in the 
sale-deed and the defendant himself deposed 
that he had applied. towards those expenses 
sums amounting to Rs. 1,500 and that the 
balance remained with him to satisfy further 
expenses of the litigation. The learned Sub- 
ordinate Judge says as to this item that the 
partition snit had been settled before the 
purchase and that the mesne profits case had 
not then been instituted, and how, therefore, 
the money could have been spent he was un- 
able to see. Onthis ground alone, despite 
the evidence to which we have referred, 
the Court below disallowed this item of the 
consideration. We think that in this cage too 
the evidence shows that the item of Rs. 2,000 
was & bona fide portion of the price and not 
fictitious and that it was really left in the 
hands of the vendee to meet the expenses of 
the litigation referred to. 

Another item which has been disallqwed 
by the Court below is asum of Rs. 1,000 which 
is said to have been left in the hands of tho 
vendee to pay the salary of Abdul Majid, the 
attorney of the vendor. As regards this item 
it is true, as the Court below has pointed out, 
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.that there is no evidence that any sum was 
due to Abdul Majid, but the vendge undertook 
responsibility to pay the Rs: 1,000 to- Abdul 
Majid and we have no reason to suppose that 
this entry was made in the details appended 
to the purchase-deed merely to inflate the 
purchase-money agreed to by the parties. It 
is very unlikely that if the parties desired to 
enter a fictitious sum as the consideration for 
the document, with a view to raise a difficulty 
in the way of pre-emption, they would have 
represented that a small sum such as Rs. 1,000 
was left in the hands of the vendee to dis- 
charge the pay of Abdul Majid if such payment 
was not intended. If this item is not ficti- 
tious the decree for so inflating the price was 
clumsy in the extreme. We do not agree 
with the view expressed by the Court below 
as to this item, We think that this item 
must be treated as forming portion of the 
consideration. 

This disposes of the three items which the 
Court below has disallowed. We see no reason 
for coming to the conclusion that the price 
agreed to be paid for the property was other 
than that which is named in the document. 
No evidence of any worth has been given by 
the plaintiff to show that the price named in 
the deed is higher than the market-valnue of 
lands in the neighbourhood. We, therefore, 

-hold that the price agreed to be paid was 

. Rs. 28,000 and not the sum which the Court 
below has been pleased to fix. 

This being so, before we can determine this 
appeal, we must refer an issue for determina- 
tion to the Comt below. That issue is— 

What part of the purchase-money of 
Rs. 28,000 is attributable to the vil- 
lage of Shazadpur Kananee, regard 
being had to the respective values of 
the three villages the subject-matter 
of the sale ? 

The Court will determine what the respec- 
tive values of these villages are and in accord- 
ance with these values fix the portion of the 
purchase-money of Rs. 28,000 which is pro- 
perly attributable to Shahzadpur Kananee. 
We accordingly refer this issue to the Court 
below under Order 41 Rule 25, and direct the 
Court to take such relevant evidence as the 
parties may adduce. On return of the finding 
the usual ten days will be allowed for filing 
objections, 

: Case remanded. 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT 


MISCELLANEOUS Cryin Apegat No. 144 or 1908. 
May 10, 1909. 


Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
KADIR BUX BAIPARI AND ANOTHER — 
: J UDGMENT-DEBTORS-—APPELLANTS 
versus ; 
ABDUL ALI FAKIR—DECREBH-HOLDER— 
RESPONDENT. 

Appeal—Ex -parte order absolute—Application to 
set ‘aside ex parte: order—No appeal against order 
dismissing applieahon— Cuil Procedure Code (ict 
XIV of 1882), sa, 101, 108, 588, c7. (9). 

The kond of ee parte decree to which section 108 
of the Civil Procedure Code, 1882, refers ia clearly the 
decree against a defendant referred to in section 100 
and that section refers to the initial stage of a suit 
when only the plaintiff appears. 

Therefore, an ev parte order absolute for foreclosure 
cannot be treated as a decree ew parte under section 
100 ; and an application to set it aside cannot come 
within section 108. Consequently an order refusing 
such application is not appealable tinder cl. (9) of 
section 588. i 

Bibi Tasliman v. Harihar Mahto, 82 C. 253 and 
Keshana Accomar y, Putooah Bett, 2 C. W. N 676, 
referred to. 5 

Appeel from the order- of the Sub-Judge 
of Mymensingh; dated March 24th 1908. |, 

Mr. Donough, counsel, and Babu. Ohandra 
Kant Ghose, for the Appellants. 

Babus Dwarka Nath Ohuckerbuity and 
Mohini Mohan Ohatterji, for the Respondent. 
Judgment. 

Sharfuddin, J—This is an appeal from 
the order of the Second Subordinate Judge 
of Mymensingh, dated the 24th of March 1908. 

Ib appears that Kadir Baipari and others 
applied to the lower Court to set aside an 
ex parte order absolute for foreclosure on the 
grounds, (1) that no notice had been given 
to them, before the order absolute was made ; 
(2) that the opposite party had been partly 
paid off by a set off; (3) that the opposite 
party had granted an extension of the period 
of grace by one month for the payment of- 
the balance, and instead of waiting for the 
expiry of the extended period, had applied 
for and obtained an order absolute within the 
said period. : 

The lower Court has held on the authority 
of Bibi Tasliman v. Harihar Mahto (1) that 
where an: order absolute is made without 


notice it can be set aside upon a proper case 


being made out and that auch a case has been 
(3) 82 0.253, 
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sot up in the second and third grounds. The 
lower Court has, however, decided that this 
case has not been made out and that there- 
fore the order absolute cannot be set aside. 

The petitioner now appeals to this Court 
and the grounds urged on his behalf are 
those that were urged in the lower Court. 

On behalf of the respondent a preliminary 
objection has been taken, to the effect that no 
appeal lies Lo this Court. Under section 588, 
cl. 9, (the Old Procedure Code) an appeal 
lies from an order rejecting an application 
under section 108, Civil Procedure Code. for 
an order to set aside an et parte decree. We 
have, therefore, to see whether the order of 
the 25th November 1907 is an ex parte decree 
or not, and if it is an ex parte decree, whether 
under section 108 of the old Code, the present 
petitioner as a defendant in the suit could 
apply to the Court by which the decree was 
mado for an order to set it aside. 

Under the last clause of section 87 of the 

~ Transfer of Property Act, it appears that the 
order absolute is to be treated as a decree 
absolute. The principal question to be decid- 
ed, therefore, is whether the order of the 
25th November is an ex parte decree within 
the meaning of section 108 of the Civil 
Procedure Code. 

Section 108 occurs in Chapter VII of 
the Code, which Chapter deals with the 
appearance of the parties and the conse- 
quences of non-appearance. The kind of 
ex parte decree to which section 108 of the 
Code refers ıs clearly the decree against a 
defendant referred to in section JOO of the 
Code. We have, therefore, to see whether the 
order of the 25th November is an order 
passed under section 100 of the Code. If it 
is an order under that section, the petitioner 
would certainly have a right to apply under 
section 108, to the Court by which the decree 
was made, for an order to set it aside. Now 
clearly the order of the 25th November is 
not an order under section 100 as if stands, 
Inasmuch as that section refers to the 
initial stage of a suit when only the plaintiff 
appears, whereas the order of the 25th Novem- 
ber is an order passed after the period of 
grace allowed by the Transfer of Property 
Act. If then it is only an order rejecting an 
application to set aside an ex parte decree 
under. section 100, that is appealable 
under cl. 9 of section 588 of the Code, but 

ethe order of the 25th November cannot be 
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treated as a decree ex parte made under 
section 100, It necessarily follows that the 
petitioner in this case has got no right df 
appeal. Nor in my opinion can the order gf 
the 25th November 1907 be regarded as 
coming within section 100 of the Code read 
with section 157. That section has reference 
only to cages in which the parties do not 
appear ona day to which the hearing has 
been adjourned. But this case was not 


- adjourned to any particular date for making 


the order absolute. The plaintiff could apply 
on any day after the expiration of the period 
of grace and was not bound to give notice 
to the defendants. The section, therefore, has 
no application to the present case. 


If the order of the 25th November 1907 ` 


was not passed either under section 100 or 
under that section read with section 157, an 
applicatio nto set it aside cannot, in my opinion, 
come within section 108. Keshurta Accomar 
Sreesungjee v. Potooah Sett (2). The same view 
is suggested by a perusal of the case of Bibi 
Tasliman v. Harihar Mahto (1) where it was 
held that where an order absolute has been 
made under section 87 or section 89 of the 
Transfer of Property Act without notice to 
the mortgagor, the Court had an inherent 
power to deal with an application to set aside 
the order made ex parte, and could set it aside 
upon a proper case being substantiated. If 
section 108 applies to such case, what is the 
necessity of the reference to the Court’s 
inherent powers The mention of these 
powers suggests that the Courts cannot set 
aside such an order under section 108, and 
that therefore its order is not appealable 
under cl. (9) of section 588. . 
The lower Court has decided the case on 
its merits and has come to the conclusion 
that a proper case has not been substantiated. 
Although I am of opinion that the petitioner 
has no right of appeal, I have also considered 
the merits of the case. It is alleged by the 
petitioner, that be had obtained a decree 
against Asalat Quadir and others for Rs. 600 
which the opposite party had accepted as a 
set off, and that the opposite party had 
extended by one month the period of payment. 
Kader Bux, the petitioner, in his evidegce 
says that Jitan Sarkar, Gora Chand Sarkar 
and Jarip Sarkar were present at his place 
when it was settled that Rs. 600 would be 
set off. None of these three men has been 
(2) 20. W. N. 676. 
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examined to prove the above faêt. He also 
says that the set off was effected in the month 
‘of Assin and the extension of time was given 
in the month of Kariich. No information 
was given of either of the above two facts to 
the Court. Under section 87 of the Transfer 
of Property Act, the Court may, upon good 
cause shown, and upon such terms, if any, 
as it thinks fit, from time to time postpone 
the day appointed for’ such payment. If the 
time for payment was extended by one month, 
as alleged, the petitioner should have asked 
the Conrt to extend the time of payment by 
one month. 

The petitioner says in Ins evidence that 
although he has granted a receipt for Rs. 600 
to his own judgment-debtors, yet he never 
took any receipt from Abdul Ali Fakir for 
that amount when he accepted the set off by 
way of part payment of his decree against 
the petitioner. 

It is contended on behalf of the petitioner 
that it is only Abdal Ali Fakir, the opposite 
party, who has been examined to rebut the 
evidence of part payment and extension as 
given by a number of witnesses on behalf of 
the petitioner, Abdul Ali Fakir’s evidence 
is negative evidence and I do not see how he 
could produce any other evidence than that 
of himself to prove that he never accepted 
the set off nor granted the extension. 

In the above circumstances the petitioner 
fails on both the grounds, namely, that he has 
no appeal, nor has he proved satisfactorily 
that the set off was accepted by the opposite 
party who had extended that time of payment 
for the balance. This appeal is, therefore, 
dismissed with costs.  - 

Coxe J.—I agree that the appeal should be 
dismissed. On the merits, although the 
absence of any receipt is very unsatisfactory, 
yet Lam impressed to some extent by the 
petitioner’s oral evidence. I prefer, therefore, to 
regt the decision on the ground that no appeal 
lies, a pont on which I entertain no doubt. 


A 


Appeal dismissed. 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 


Second Crviu Appear No. 2473 or 1907.. 
May 5,1909. 


Present :—Mr. Justice Mookerjee. 
BENI RAM SARUGS—Derenpaxt— 
APPELLANT 
versus 
MAHOMED ABDULLAH—-PLAINTIFF—— 
RESPONDENT. 

Central Provinces Land Revenue Act (XVIII of 1881), 
38. 68, 74, 78, 83 and 162—Jurisdiction of Civi 
Court—Swit for Cancellation of oder of Settlement 
Officer under section 74, : 

Where there was no dispute that the plaintiff was 
in possession as plot proprietor and the sole ques- 
tion was whether he was ontitled to hold wholly 
or partially free from revenue as againet the other 
Malguzars of the mehal and the Settlement Officer 
recorded that the plaintiff was liable to pay rent: 

Held, that this was a caso under section 74 of the 
Central Provinces Land Revenue Act and not under 
section 63 ; and as an investigation under section 7-4 is 
not included within tho scope of section 78, section 83 
is of no avail in sncha case; and under section 162 the 
Civil Court has no jurisdiction to cancel the decision 
of the Settlement Ofticer 

Ram Lal v Sett Fateh Chand, 11 ©. P. L, R. 45, re- 
ferred to. 

Appeal from the decree of the Sub-Judge 
of Sambalpore, dated August 16, 1907, revers- 
ing that of the First Munsif “Of that place, 
dated April 30th, 1907. 

Babus Pramathanath Sen and Bimal Chandra 
Das Guptz, for the Appellant. ` 

Babu Satis Ohandra Ghose, for the Be 
spondent. 

Judgment. is an appeal on 
behalf of the defendant in an action com- 
menced by the plaintif for cancellation of an 
order made by the Assistant Settlement Officer 
of Sambalpore, on the 7th Jane 1906, under 
the Central Provinces Land Revenue Act 
(XVIII of 1881) and also for amendment 
of the Record of Rights based thereupon. 
The entry in question is to the effect that the 
plaintiff is liable to pay the defendant an 
assessed annual rent of Rs. 3-2 in respect 
of the disputed land. ‘The case for the plaint- 
iff is that one Kirtibas, who was Gaonita 
of village Mahomed Larpank within which 
the disputed land is situated, sold the village 
to the father of the defendant onthe 18th 
February 1867. Under the conveyance a 
right was reserved to Kirtibas to hold the 
disputed parcel in perpetuity withont pay- 
ment of rent, and the transferee was to payout? 
of the profits of the village the rent that 
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might be assessed in future. On the 24th 
April 1898, the plaintiff purchased the 
right,. title and interest of Kirtibas. Before 
this Kirtibas had been recorded as Bhogra 
Bhogi or plot proprietor in the Settlements 
made by Russel and Nethersole under which 
he was made liable ‘only for payment of 


cesses. In thelast Settlement made by Mr. 
Dewan the plaintiff was made Hable as 
before for cesses; but on the 2nd June 


1906, the defendant applied to the Settle- 
ment Officer to have it - recorded that the 
plaintiff was also liable to pay Rs. 3-2 as 
rent. This application was allowed on the 
7th June and a note to this effect was made 
in the Record of Rights. The plaintiff 
then commenced this action on the 5th Joly 
1906 ostensibly under section 83 of the 
Land Revenne Act for cancellation of the 
order of the 7th June and for amendment 
of the record. The defendant resisted the 
claim substantially on the ground that the 
suit was not maintainable in the Civil Court, 
that section 83 of the Land Revenue Act had 
no application ‘to the case which is governed 
by section 152, sub-section (b), clause (9), 
and that on the merits the plaintiff had no 
ground for complaint inasmuch as the 
rent was assessed because the plaintiff sought 
to have the right to use, for irrigation pur- 
poses, water from a reservoir constructed by 
the defendant. The Court of first instance 
found upon these points in favour of the 
defendant and dismissed _ the suit. Upon 
appeal the Subordinate Judge has held-that 
the suit is maintainable in the Civil Court 
and that under section 92 of the Indian Evi- 
dence Act oral evidence is not admissible to 
vary the terms'of the conveyance of the 
18th February 1867. In this view of the 
matter, the Subordinate Judge has decreed 
the suit. The defendant has now appealed 
to this Court and on his behalf the deci- 
sion of the Subordinate Judge has been 
assailed substantially on twogrounds, namely, 
first, that the suit is not maintainable in the 
Civil Court, and secondly, that the decision 
of the Settlement Officer was right on the 
merits and that in fact no question of ad- 
missibility of oral evidence to vary tha terms 
of the original contract really arises. 

In support of the first of these contentions 
réliance has been placed by the learned vakil 
° for the appellant upon section 152 (b), clause 
(9), of the Central Provinces Land Revenue 
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Act, which provides that except as other- 
wise provided no Civil Court shall exercise 
jurisdiction over any matter provided fér 
or referred to in section 74 as to lands 
held or claimed to be held free from revenue 
except rights arising under any contract 
between the Government of India and grantees 
of land. It has further been contended that 
the enquiry by the Settlement Officer was 
under section 74. Onthe other hand it has been 
argued by the learned vakil for the respond- 
ent that the enquiry by the Settlement 
Officer was under section 68 and thatthe suit 
is maintainable under section 83. Before I 
decide which of these contentions ought to 
prevail, ıt is necessary to observe that the 
Subordinate Judge obviously misread section 
83 when he held that under that section a 
person is entitled to bring a suit in the Civil 
Court to have any entry cancelled or amended 
when he feels himself aggrieved by such 
entry. Section 83 manifestly shows that 
the right of suit is restricted to decisions 
under section 78 and to cires made in the 
Record of Rights as to mattcrs mentioned in 
that section. The question to be really decided, 
therefore, is whether the investigation by the 
Settlement Officer was under section 68 as the 
respondent contends or under section 74 as the 
appellant contends. In my opinion, there 
can be no reasonable doubt that the contention 
of the appellant must prevail. There was 
no dispute that the respondent was in po- 
ssession as plot proprietor. The sole question 
was whether be was entitled to hold wholly 
or partially free from revenue as against 
the other nleguzars of the mehal. This was 
obviously a case under section 74 and not 
under section 68. An examination of section 
78 shows that an investigation under section 
74 is not included within its scope and 
consequently in such a case section 83 is 
of no avail. On the other hand section 152 
sbows that the Civil Court cannot exercise 
jurisdiction in a matter of this description. 
The suit, therefore, is, in my opinion, not 
maintainable in the Civil Court. This view 
is supported by the decision of the Judicial 
Commissioner of the Central Provinces* in 
Ram Lal v. Sett Fateh Chand (1). 

I do not desire, however, to rest my decision 
solely on the ground of jurisdiction becanse 
I feel convinced that the claim of the plaintiff 
has no merits whatsoever. The plaintiff 

(1) (1897) 110. P. L. R. 45, 
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challenges the decision of the Settlement 
Officer. The defendant supports that order 
og the ground that the Settlement Officer, 
assessed rent because tho plaintiff sought 
to have the benefit of a reservoir constructed 
by the defendant and if he wished to have 
the advantage of the costs incurred by the 
defendant he must pay for it. The Settle- 
ment Officer found that the plaintiff wanted 
to have the benefit of the reservoir and 
that he could do so only upon payment of 
fair rent. The Court of first instance found 
“that the version of the defendant was true 
and that the Settlement Officer assessed rent 
because the plaintiff had accepted the water 
rate valuation made by the defendant. The 
Subordinate Judge does not reverse this 
finding, but proceeds on the ground that 
oral evidence is not admissible to vary the 
terms of the conveyance of 1867. Obviously 
no question of the admissibility of oral 
evidence arises. The conveyance of 1867 


does not entitle the plaintiff to use the 


water of the reservoir of the defendant., It 
merely entitles him to occupy the disputed 
land free of rent. If subsequently the pleint- 
iff seeks to have some benefit out of the 
property of the defendant, if the defendant 
consents to allow him to have the benefit 
upon payment of adequate consideration, and 
if the plaintiff accepts the terms of the 
defendant it is obviously perfectly justifiable 
for the Settlement Officer to give effect to 
this agreement and to end the dispute. There 
is nothing in section 92 of the Evidence Act 
which prevents the defendant from showing 
that the order of the Settlement Officer was 
right onthe merits and cannot be impeached 
on any valid ground. 

Both the grounds taken by the appellant 
are well founded and must prevail. The 
appeal is, therefore, allowed and the suit dis- 
missed with costs in all the Courts. 

Appeal allowed. 
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(44 P. R. 1909, 69 P. W. R. 1909.) 
PUNJAB OHIEF COURT, 


Second Orv Appar No. 825 or 1907. 
December 23, 1908. 
Present:—Sir William Clark, Kr., Chief Judge, 
and Mr. Justice Reid. 

SAWAN AND ofHERs—-PLaINtTIprs— 
APPRLLANTS 
versus 
SAHIB KHATUN AND OTHERS-—DEFENDANTY 
— RESPONDENTS. 

Oustom—Succession—Bister succeeds in presence of 
collaterals of fifth degree among Pamears of Mauza 
Bhotamr, Tahal Muraffargarh. 

According to custom obtaining among Panware of 
Mauza Bhotapir ın the Muzaffargarh Tahsl, a mater 
succeeds to her deceased brother’s ancestral property 
to the exclusion of his collaterals in the fifth degree, 
Alam v. Nur, 62 P. R. 1905, Musammat Fatıma v, 
Khanda, 25 P. R., 1895, referred to. 

Further appeal from the decree of Shaikh 
Asghar Ali, Additional Divisional Judge, 
Multan Division, dated the 26th April 1907. 

Muhammad Shafi, for the Appellants. 

Sahdt Lal and Ragindar Parshad, for the 
Respondents. 

Judgement.—aA pedigree table is at- 
tached which shows the family as far as it is 
necessary for the understanding of the case. 

There are two lots of property in dispute— 
one lot, which Musammat Sahib Khatan in- 
herited from her father, and the other which 
she inherited from her son, Hayat Muham- 
mad. ; i : 

As regards the former lot, plaintiff, before 
the Divisional Judge, admitted Musammat 
Sahib Khatun’s right to do what she liked 
with it, and this is sufficient as regards that 
lot. 

As regards the second lot, the main ques- 
tion is whether, according to the custom of 
the parties, a sister succeeds to ancestral pro- 
perty in preference to a collateral inthe fifth 
degree from Hayat Muhammad. 

The parties are Panwars of Mauza Bhotapir, 
Tahsil and District Muzaffargarh. Alusammat 
Hayat Khatun married a Panwar, but not a 
collateral ; this does not seem to have much 
bearing on the case. 

The entry in the Riwaj-t-am is in favour 
of the sister. 

Tn Alam v. Nur (1) which was also a case of 
Jats of the Muzaffargarh District, weight was 
given to the entry in the Riwaj-t-am as affect- 
ing the onus probandi, and it was held thata 


(1) 62 P. R. 1905, 
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daughter, by custom, could gift property 
inherited from her father to a stranger. 
Mussammat Fatima v. Khanda (2) was a 
case of Ganga Jats of the Muzaffargarh 
District and the Rrwaj-t-am is there discus- 
sed, and the view was taken that daughters 
succeeded in preference to collaterals when 
they married a man of their own khdndin 
butnot when the daughter married astranger. 

We have referred to a number of other 
Chief Court rulings, which have been quoted, 
bat they do not help us much. 

We have also carefully considered the 
precedents referred to in this case, and we 
think that there are a considerable number of 
instances of succession of sisters in preference 
to collaterals. The judicial cases relied upon 
by plaintiffs to support the case or collaterals 
do not stand analysis. 

We think that it is quite clear ‘that daugh- 
ters exclude collaterals in this tribe; 
there was the case of Musammat Sahib 
Khatun herself inheriting from her father, 
and it was admitted by Sawan, plaintif, 
in the first Court, provided the daughter 
married in the same caste (page 6, line 3, of 
paper-book), and this makes it probable that 
there should be an extension in favour of 
sisters. 

Another instance in the family is that of 
Hayat Muhammad on whose death Afusam- 
mat Sahib Khatun, and not the collaterals, 
succeeded. It is trne that according to 
Riwaj-t-am the sister should have come 
before the mcther, but this is not of much 
account—-the important fact is that the 
collaterals were excluded. 

We hold, then, that sisters and their sons 
exclude collaterals and the gift in this case 
was only an acceleration of the succession. 
We dismiss the appeal with costs. 


Appeal dismissed. 
(2) 25 P. R, 1896, me 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 


Seconp Crvm Arrear No. 1846 ro œ 
1849 or 1907. 
April 5, 1909. 

Present :-—Mr. Justice Mookerjee. 
KHATAJAN BEWA-—DerenDant— 
APPELLANT 
versus 
ASWINI MOHAN GHOSE AND OTHER8S— 


PLAINTIFFS— RESPONDENTS. 

Fjectment—Bengal Tenanoy Aot VIII of 1885), 5. 6, 
sub-section (5)}—Presumptrion—Tenur e-holder—Raiyati 
unterest-—Test, 

The presumption mentioned in section 6, sub-section 
(5) of the Bengal Tenancy Act that tho tenant shall 
be presumed to be a tenure-holder until the contrary 
is shown where the area held by him exceeds one 
hundred b:ghas, applies even to the caso of a tenancy 
created before the Act came into force. 

Bengal Indigo Co. v Roghobw Das, 240. 272 (PO), 
23 I A. 158, followed. 

The only test ofa tatyati interest is to see in 
what condition the land was when tho tenancy 
was created If ratyats were already in possession 
of tho land, ond the intcrcst created wasa right 
to collect the rents from them. that is nota ratyati 
interest ; but if the tenant was let into physical 
possession of the land, that wonld be a raryati 
rnterest. 

Durga Prosunno v. Kalidas Dut, 9 C. LR 449, 
followed. 

Appeals from the decrees of the Sub-Judge 
of Dacca, dated May 27, 1907, reversing those 
of the Munsif of Manikganj, dated December 
5; 1906. 

Babu Rem Chandra Majumdar, for the Ap- 
pellant. 

Moulvi Z. R. Zahed for Moulvi Syed Shamsul 
Huda, for the Respondents. 

Judgment.—tThese are appeals on 
behalf of the defendants in four suits for 
ejectment, bronght by the plaintiffs-re- 
spondents upon the allcgation that they 
were the landlords of the disputed lands. 
The Court of first instance dismissed 
the sunits. Upon appeal the Subordinate 
Judge has decreed them. It appears that 
on the 21st- December 1886 the pre- 
decessor-in-interest of the plaintiffs and one 
Doulatunnesa purchased about 242 dighas 
of land within which the disputed lands are 
situate, from the Nathpore Indigo Company. 
One of the points in controversy between 
the parties is as to the precise interest in 
the land which was conveyed by this deed. 
More than three years afterwards Doulat- 
unnesa took three kabuliats from Pattan 
Mithu and Pocha, on the 17th June 1890, 
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in respect of 15 cottahs, 12$ pajhis and 
19 pakhis of the land. The precise nature 
of he rights created in the defendant by 
these kabuliats is another point in contro- 
versy between the parties. In suit No. 255 
the plaintiffs seek to eject the defendants 
from 4 pakhis out of 12% pakhis comprised 
in the tenancy of Mithun. In suit No. 256 
the plaintiffs seek to eject the defendants 
from 4 pakhis out of the 15 comprised in 
the tenancy of Pattan. In suit No. 257 
the plaintiffs seek to eject the defendants from 
3 pakhis out of the 19 comprised in the 
tenancy of Pocha, and in snit No. 258 the 
plaintiffs seek to. eject the defendants from 
2 pakhis out of the 15 comprised in the 
tenancy of the Pattan. It is obvious, there- 
fore, that plaintiffs in each suit seek to 
eject the defendant from a portion only of 
the land originally comprised in each ten- 
ancy. The circumstances under which they 
claimed to be entitled to do so may be shortly 
described. In 1897 there was a partition 
amongst the proprietors,the result of which 
was that the tenancy of 242 bighas purchased 
from the Nathpore Indigo Company fell into 
the shares of different proprietors. The 
plaintiffs apparently got 13 annasshare of 
the land comprised in the tenancy less 6 
bighas, and Doulatunnesa got these 6 bighas 
as well as three annas of the land com- 
prised in that tenancy. The plaintiffs allege 
that the land in respect of which they 
seek decrees for ejectment have all fallen 
into their share and that, therefore, they are 
entitled to maintain this action for ejectment 
without joining as parties to the suit their 
former co-sharer Doulatunnesa. The Court 
of first instance held that the suits were 
bad for defect of parties, but apparently 
not on the ground. that Doulatunnesa had 
not been made a party. What was alleged 
on the other hand was that the defendants 
had other persons as co-sharer tenants and 
that®*no decree for ejectment could be made 
in their absence. The Court of first instance 
also found that the property purchased in 
1886 was in the nature of a tenure and 
that, the status of the defendants was that of 
raiyats, who were consequently not liable to be 
ejected. In this view of the matter as previ- 
ously stated, the Court of first instance dis- 
missed the suits. Upon appeal to the Sub- 
ordinate Judge, he has held thatthe suits 
are not had for defect of parties, Upon the 


„taken into the Court of’ first 
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merits he has held that the status of the- 
defendants is that of under ratyats and that 
therefore the tenancy has been terminated 
under section 49, cl. (b), of the Bengal Ten- 
ancy Act by an appropriate notice to quit. 
In this view the Subordinate Judge has 
decreed the suits. These decrees have been 
assailed in this Court on behalf of the ap- 
pellants substantially on three grounds, name- 
ly, first, that the suits could not be maintained 
in the absence of Doulatunnesa, secondly, 
that the decision of the Subordinate Judge. 
upon the question of the status of the de- 
fendants is erroneous, and thirdly, that there 
was a covenant entered into by the landlords 
at the time of the partition in 1897 under 
which the plaintiffs are precluded from eject- 
ing the present appellants. 

As regards the first of these contentions: 
it has been pointed out by the learned vakil- 
for the respondents, that no objection was 
instance on 
the ground that Doulatunnesa had not been 
made a party. From an examination of the 
record it appears that this position is well 
founded. 

Doulatunnesa could be treated as a neces- 
sary party only for the protection of the- 
defendants, and if they had omitted to take 
that objection in the Court of first instance 
at the proper stage they must be taken to 
have waived that objection. I cannot, 
therefore, entertain the first ground taken on 
behalf of the appellants (S. A. 1513 of 1907, 
decided 19th March 1909). 

The second ground taken raises what must 
be regarded as the substantial question in 
the case. The first point to be determined 
is what is the nature of the tenancy which 
was purchased from the Nathpore Indigo- 
concern by the predecessor-in-interest of the 
present plaintiffs and Doulatunnesa, on the 
21st December 1886. The property in quos- 
tion exceeded 100 bighas in area. The Court 
of first instance held with reference to the 
provisions of section 5, sub-section 5, of the: 
Bengal Tenancy Act that the presumption 
laid down therein was applicable. It further 
held that there was no evidence to rebut that 
presumption inasmuch as there was nothing 
to show what was the condition of things- 
at the time of the inception of the tenancy. 
The learried Subordinate Judge is clearly in 
error in holding that inasmuch as the 
tenancy had been created long before the 
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Bengal Tenancy Act came into force, the 
presumption referred to in section 5, sub- 
section 5, has no application. A reference to 
the decision of their Lordships of the Judicial 
Committee in Bengal Indigo Company v. 
Teaghobur Das (1), makes it manifest that 
the presumption, mentioned in section 5 sub- 
section 5, applies even to the case of a tenancy 
created before the Act came into force. In 
thaf case the tenancy in respect of which the 
presnmption was made applicable had been 
created on the 14th September 1867, and 
their Lordships held that as the land held in 
tenancy by the owners of the Borouli Indigo 
Factory underthe then respondent and his 
predecessor-in-title had from the first, that 
is, from 1867, been in excess and since 1872 
largely in excess of the statutory limit, the 
appellants were not ratyats either occupancy 
or non-occupancy within the meaning of sec- 
tion 5, sub-section 5,of the Act of 1885. It 
is clear, therefore, that the presumption re- 
ferred to in section 5, sub-section 5, applies 
to the land of the tenancy purchased in 
1886. The learned vakil for the respondent, 
however, lays stress upon the observation of 
the learned Subordinate Judge, that even if 
that presumption applics, there is sufficient 
evidence to rebut the presumption. ` It is 
pointed out on behalf of the appellants on 
the other hand that, as observed in the judg- 
ment of the Court of first instance, there 
jg no evidence on thè record to show the 
condition of things that existed at the 
time of the inception of the tenancy. 


The learned vakil for the respondent has 


not been able to invite my attention to 
any part of the evidence which is direct- 
ed to this particular point. As was 
pointed out by Field, J., in Durga Prosunno 
Ghose v. Kalidas Dut (2), the only test of a 
ratyatt interest is to see in what condition 
the land was when the tenancy was created. 
If ratyats were already in possession of the 
land ,and the interest created was a right, 
not tothe actual physical possession of the 
land but to collec the rents from those 
ratyats, that is not a ratyati interest. If on 
the other hand, the land was jungle 
uncultivated or unoccupied and the tenant 
was leb into physical possession of the land 
that would be a ratyati interest, and the 
nature of the interest so created would not be 

(1) 24 C. 272(P. 0), 13 T. A. 158, 

(2) 9 0. h. R, 449, 5 
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altered by the fact of the tenant subsequently 
sub-letting to under tenants. The Subordinate 
Judge, therefore, must re-consider this matter 
from the point of view of ‘the principles 
just explained. He must, in the first in- 
stance, apply the presumption mentioned in 
section 5, and sub-section 5, of the Bengal 
Tenancy Act, he must next determine upon 
the evidence whether that presumption has 
been rebutted with reference to the state 
of things proved to hnve existed at the 
time of the inception of the tenancy. If 
necessary, he will be at liberty to take addi- 
tional evidence directed towards this point. 
If the Subordinate Judge finds that the’ 
property purchased in 1886 was o tenure 
and that the defendants were raiyats, the 
next question that will arise will be whether 
they had either occupancy or non-occupancy 
rights. Upon this part of the case it must 
be observed that the kabuliyats described 
these landsas khamar lands. No doubt the 
recitals in the kabuliyats are to some extent 
inconsistent. In one part it is stated that 
only a korfa tenancy was being created, 
but in another portion of the kabultyat the 
interest created is described as ratyati, and 
the lands are described as khamar. Tf the 
lands demised are khamar strictly so called, 
they are the propretor’s’ private land. In, 
order to determine whether the lands in 
question are khamar, reference may be 
made to the provisions of section120, clause 3, 
of the Bengal Tenancy Act, read with clause 2 
of that section. Clause 3 provides “ that if any 
question arises in a Civil Court, as to whether 
a land is or isnot a proprietor’s private 
land the Court shall have regard to the 
rules laid down in this section for the 
guidance of revenue oflicers,”——these rules 
being contained in sub-sections 1 and 2 of the 
same section. 

With reference to sub-section 2 it must 
be remarked that in determining whether 
any land, other than those mentioned in 
sub-section, ought to be regarded as a pro- 
prietor’s private land, regard must be had 
to local custom and to the question whether 
the land was before the 2nd March 1883 
specifically let as private land, and to any 
other evidence that may be produced, but 
it shall be presumed that the land is not 
a proprietor’s private land until the contrary 
is shown. In this case the recital that the 
land is khamar is contained in the kaby 


Vol. 1] 
KHATAJAN BEWA V, ASWINI MOHAN GHOSE. 


liyat eof 1890, which was execute@ subse- 
quent to the 2nd March 1883. If, there- 
fore, reliance is placed upon the circumstance 
that the land had previously been let as 
khamar it must be shown that this was 
before the 2nd March 1883. Upon this 
point also it is necessary that the Subordi- 
nate Judge should take evidence. I may 
further point ont that if the land be found 
to be khamar and if, therefore, under sec- 
tion 116, chapters V and VI are sought to 
be made inapplicable, it must be shown 
that the land is held under a lease for a 
term of years or under a lease from year to 
year.. A further question would remain, 
whether the defendants would not in any 
event be entitled to notice to quit. If they 
do not occupy any higher position than 
that of ordinary ratyats they would be entitled 
to reasonable notice. Whether the notices 
given in this case are reasonable or not would 
be amatter for the Court to consider. If 
the Subordinate Judge finds that the land 
comprised in the tenancy purchased on the 
21st December 1886 did not form a tenure, 
but merely an occupancy holding, another im- 
portant question would require decision. It 
has been argued on behalf of the appellant 
that on the 17th January 1890, when the 
habultyats, which are the foundation of the 
title of the defendants, were taken by the 
landlords, the landlords comprised the entire 
body ef persons who were Zamindars and 
who purchased the tenancy from the Nath- 
pore Indigo concern. This fact has been 
controverted on the part of the defendants. 

There is, however, no express finding by the 
Subordinate Judge on this ‘point, and I am 
reluctant to express any opinion on this 
question of fact on the materials which 
have been placed before me. If, however, 
it is established as-alleged by the appellants 


that on the 17th January 1890, the Zamindar’s 


interegt antl the tenancy rights previously 
vested in the Nathpore Indigo concern had 
become vested in the-same body of persons 
the question would arise whethcr there was 
or was not a merger. The observation 
of Mr. Justice Mitter in the case of Lal 
Bahadoor Singh v. E. Solano (3) would 
tend to indicate that there would be a 
merger. If there was a merger the question 
would arise whether the tenants under these 
kabuliyats holding directly under the Zamin- 
(3) 10 0. 45, at pago 49, : 
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dars would not be raiyats. lf they are 
ratyais the question would arise whether, if 
the lands are established to be khamar 
lands, their position would bethatof occupancy 
or non-occupancy ratyats or that of mere 
tenants. If, however, it is established that 
there was no merger and that the position 
of the tenants under the kabultyats of 1890 
is that of under ratyats, then they are liable 
to be ejected. The learned vakil for the 
respondent is mght in his contention that the 
case comes either under section 49, clause 
(a), or under section 49, clause (b), of the 
Bengal Tenancy Act. If it is found that 
after the expiration of the term of the written 
lease in 1895 no rent has been received either 
by Doulatunnesa or by the present plaintiffs, 
the suits may be treated as suits for eject- 
ment of under-ratyats,on the expiration of- 
the terms of the written leases and the mere 
circumstance that there has been delay in the 
institution of the suits would not affect 
the position of the plaintiffs. (See the 
case of Ratan Lal Gir v. Farshi Bibi (4), 
If on the other hand it is proved that after 
the expiration of the terms of the written 
lease, rent has been received from the defend- 
ants either by Daulatunnesa or by the present 
plaintiffs, they might betreated as holding 
under section 49, clause (b). In that view they 
would be liable to be ejected on service of 
proper notice to quit as pointed out in 
the case of Rabiram Das v. Uma Kant 
Chuckerbutty (5). No doubt in the case 
before me the defendants were called upon 
to quit at the end of three months. 
That, however, would not vitiate the notice 
on the principle explained by this Court 
in the case of Naharuliah Patwari v. 
Madan Gazi (6). The substance of the 
matter, therefore. is that the Subordinate 
Judge must first determine the nature of 
the property pnrchased in 1886. He must 
next determine the status of the defendants 
whether they are ratyais with rights of occu- ° 
pancy or non-occupancy, or whether they aro 
under ratyats. It is only in the event of 
their being proved to be under-razyats that 
they would be lable to be ejected under 
section 49, clause (a) or clanse (b). 

Tlie third ground taken on behalf of 
the appellant raises tho question as to the 

(4) 34 O. 896. i 


(5) 3.0. W. N. 288 
(6) I C. W. N. 133. 
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effect of the covenant entered into by 
the landlords at the time of the partition. 
Upon this point the Courts below have 
disagreed. In the view I take of the ques- 
tion raised in the second ground of appeal, it 
is not necessary for me to express any 
opinion upon it. I would, therefore, leave this 
point open to be dealt with by the Subordinate 
Judge if occasion arises; if it is found that 
the defendants are under-ratyats and there- 
fore liable to be ejected under section 49, 
clause (a) or (b), the Subordinate Judge 
would proceed to consider the effect of the 
clause in the consent decree made in the 
partition suit. If on the other hand he 
decides in favour of the defendants upon the 
question of the status, it would be unneces- 
sary to decide this question. The result, 
therefore, is that the appeals must be allowed, 
the decrees of the Subordinate Judge dis- 
charged andthe cases remanded to him to 
be dealt with on the lines laid down in this 
judgment. Costs of these appeals will abide 
the result. 
Appealé allowed. 


(45 P. R. 1909 ; 68 P. W. R. 1909.) 
‘PUNJAB CHIEF COURT. 
Civit Revision No. 2137 or 1907. 
November 19, 1908. 
Present :—Sir William Clark, KT., 
` Chief Judge. 
MUL CHAND—Peririoner 
Versus 
MUHAMMAD— RESPONDENT. 

Limitation Act (XV of 1877), sch II, art. 179 (4)— 
Execution of decree — Property released from attachment 
on objectors applrcation——8uit by decree-holder to estab- 
lh claim to attachment of prope: ty—Ezecution blocked 
— Step-in-a:d ‘of execution—Reviral of former applica- 
tion-—Rerision—Misapplicatun of ruling a material 
irregulanity— Punjab Courts Act (X TILT of 1884), 2. 70 
(1) (a). 

Where execution proceedings have been so blocked 
by an objector that the decrec-holder, through no fault 
of his’own was prevented from procecding agamat 
the attached property, a subsequent application for 
execution, if made within three years from the remo- 
val of the block, must be regarded as a continuation. 
of hisformer application and is, thercfore, not barred 
hy hmitation. Gurudeo Narayan Sinha v. Atarit 
Narayan Sinha, 33 O. 639, relied upon. 

Desraj Singh v Karam Khan, 19 A. 71, referred to. 

Mihr Jang Ahan v. Farzulla Khan 164 P R., 190 
distinguished. 

Tho misapplicationof a ruling isa material i ini 
larity within the meaning of section 70 (1) (a) of tho 
Punjab Courts Act. i E 


INDIAN OASES. 


[1909 


Petition for revision of the order of Lala 
Chuni Lal, Additional Divisional Judge, 
Shahpur Division. dated 15th July 190%. è 

Roshan Lal, for the Petitioner. 

Judgment.—On 19th December 19028 
plaintif obtained a decree for Rs. 107, 
chargeable on the house in dispute. 

On 18th January 1903, plaintiff apphed for 
execution. Objectors arose to the attachment 
of the house, and Fatteh Sher’s objection was 
successful as regards the site of the house; 
plaintıff’s execution, therefore, was blocked, 
and he let it go by default on 12th June 
1903, and he instituted a suit to establish bis 
right to have the house sold in execution of 
his decree. 

On 25th April 1905, plaintiff's suit was 
dismissed. 

On 11th December 1905, on appeal it was 
decreed. 

On 19th December 1906, the Chief Court 
dismissed Fateh Sher’s appeal and maintained 
the decree in plaintiff's favour. 

On 9th February 1907, plaintiff applied for 
execution, 

Plaintiff then has prosecuted his execution 
of decree with due diligence ; it was only 
yeasonable that he should stay his hand until 
the appeal had been finally disposed of by the 
Chief Court ; if he had not done so, no doubt 
he would have been ordered to do so by the 
Court on application by Fatteh Sher. Mihr 
Jang Khan v. Fatzulla Khan (1) is distinguish- 
able; it does not appear that there was in 
that caso any charge made by the decree on 
the house attached, and the objection of the 
decree-holder was dismissed, and his suit was 
also dismissed, so there had been no block to 
the deeree-holder proceeding with his decree. 
The delay also was inordinate, the objector’s 
snit had been dismissed on 3lst May 1886, and 
the application for execution was not made 
till 14th March 1889. 

Desraj Singh v. Karam Khan (2) is really” 
in favour of plaintiff, not against, as the First 
Court thought. 

The application was held barred there, 
because it was made more than three years 
after plaintiff obtained a decree under section 
283, Civil Procedure Code, theinference being 
that the point from which limitation should 
run is the point at which the execution ceased 
to be blocked. 

a 164 P. R. 1890. 

2) 19 A. 71, 
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Gurudeo Narayan Sinha v. Amrit Narayan 
Ninha (3) seems to me to discloso the scorrect 
way to regardthe application of 9th February 
1907$ namely, as a continuation of the former 

"application of 13th January 1903, which had 
béen blocked through no fault of the plaintiff 
who was diligently trying to remove the 
block. 

I find the application to be within time, and 
set aside the orders of the lower Courts with 
costs—pleader’s fee Rs. 10. The material 
irregularity in this case, which admits its 
treatment as a revision, is that the Divisional 
Judge basing his decision on Mihr Jang Khan 
v. Fateulla Khan (1) misapplied that ruling 
by imperfectly understanding the difference 
between that case and this case. 


7 Application allowed. 
(3) 33 C. 689. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp Civit Arrear No. 1266 or 1906. 
May 4, 1909. 

Present :—M>. Justice Chitty and 
Mr. Justice Vincent. 
GANGADHAR SARKAR AND oTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
KHAJA ABDUL AJIJ AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Plaint—Amendment—Second Appeal—Crril Proce. 
dure Code (Act XIV of 1882), 8. 68—Ltight of suit of 
one co-sharer to set aside patni sale—Pa?tres—JIhnor 
plaintif—Limitation Act (XV of 1877), 8. 8. 

There 18 nothing in the Civil Procedure Code, 1882, 
to prevent the High Court from giving leave to 
amend the plaint under section 68 oven in second 
appeal ifthe High Court thinks it fit to grant the 
leave under the circumstances of the case 

Jogeshwar Roy v. Itay Narain Mitter, 31 C. 195, 
roferrod to. 

One co-sharer of a ni taluk may suo alone to 
sct aside the whole auction sale of ıt on the ground 
. that ıt is illegal, based on fraud and without juris- 
diction, especially if all tho co-sharers are parties to 
the sut. 

Thorefgro, whore such a suit was filed more than 
one year after the sale, by two minor co-sharers and 
some other adult co-sharers: Held, that the suit at the 
instance of the two minor plaintiffs will not be barred 
and that section 8 of the Limitation Act, 1877, had no 
application to the case. 

Arnolt Prosad Roy v. Erskine, 12 B. L. R 870, 
distinguished. 

Appeal from the decree of .the District 
. Judge of Dacca, dated April 41, 1906, revers- 
ing that of the First Munsif of Dacca, dated 
December 22, 1905. 
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Babus Mahendra Nath Roy-and Krishna 
Prosad Sarbadhtkari, forthe Appellants. 

Dr. Rash Behary Ghose, Babus Dwarka Nath 
Ohuckerbutty, Surendra Nath Guha and Biraj 
Mohan Majumdar, for the Respondents. 

Judgment.—This was a suit brought 
to establish the title of plaintiffs Nos. 4 to 8 
in & 12 anna share of a paint taluk, and to 
set aside an auction sale of the said patni 
taluk on the ground that it was illegal, based 
on frand and without jurisdiction. The origin- 
al plaintiffs Nos. 1 to 3, who claimed to be 
entitled to a 1 anna share in the paini taluk 
were afterwards made defendants, and the 
suit continued at the instance of plaintiffs 
Nos. 4 to 8. The sale took place on Ist Jaisto 
1810 B. S. (corresponding to 15th May 
1903) and the suit was filed on 5th October 


‘1904, considerably more than one year 


after. The only point for our determination 
is whether the suit is barred by the law of 
limitation. The Munsif held that the suit 
was instituted within one year from the date 
when plaintiffs came to know of the sale, and 
that it was, therefore, not barred. In this 
he was not correct, as under article 12 of sche- 
dule II of the Limitation Act, 1877, time be- 
gins to run from the date when the sale is 
confirmed, or would ‘otherwise have become 
final and conclusive had no such suit been 
brought. He did not expressly find that 


- plaintiffs were kept out of knowledge of the 


sale by the fraud of the defendants, as re- 
quired by section 18 of the Limitation Act. 
The District Judge took a different view. He 
pointed out that the cases referred to by the 
Munsif were not applicable to the present 
suit. He held that plaintiffs had failed to 
show that they were entitled to the benefit 
of section 18 of the Limitation Act, 
and that as the suit was filed more than a 
year from the date of the sale it was out of 
time. It is taue that in their plaint the 
plaintiffs claimed exemption from the ordinary 
law of limitation òn the ground that the de- 
fendant had fraudulently kept them from 
knowledge of the sale, and they maintained 
that time only began to run from Jatsto 1311, 
when they came to know of the sale. This 
was a question of fact, which the District 
Judge has decided against the plaintiffs and 
we must accept that finding on second appeal. 
The matter, however, does not rest there. 
Both Judges have omitted to notice that 
plaintiffs Nos..5 and 6 on the record were 
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and presumably still are minors. Prima facie, 
therefore, thoir suit at all events conld not 
be barred. This omission on the part of the 
District Judge was the more unsatisfactory, 
as we understand that a petition was put in 
before him asking that, if necessary, the plaint 
might be amended, and we have an afidavit 
of tho pleader who represented the plaintiffs 
in the lower appellate Court to the effect 
that he argued before the District Judge that 
the suit could not be wholly barred as some 
of the plaintiffs were minors. Before us the 
learned pleader for the respondents objected 
that no such plea could be urged unless de- 
finitely set forth in the plaint as required by 
the last paragraph of section 50 of the Civil 
Procedure Oode, 1882. It was further urged 
that leave to amend the plaint under section 53 
could not be granted in second appeal. There 
is nothing, however, in the Code itself to pre- 
vent this Court from adopting such a course 
if it thought fit, in the peculiar circumstances 
of the case, to do so. At the most it could be 
said that it would be unusual. We do not, 
however, think that there is any necessity to 
amend the plaint, when the plaintiff or all 
the plaintiffs are minors it is not usually neces- 
sary for them to plead exemption from the 
law of limitation, as prescribed by the con- 
cluding paragraph of section 50. The Court 
can and must see from the record that being 
minors against them time has not yet com- 
menced torun. It is only when the minor 
18 suing in a representative capacity that the 
time which has commenced to run against 
his predecessor in title may continue to run 
against him. So too where one or more of 
several plaintiffs is or are a minor or minors, 
if the provisions of section 8 of the Limit. 
ation Act apply (a point with which we shall 
presently deal) time would not have com- 
menced to run against any of them, and it 
would scarcely be necessary to expressly claim 
exemption. The fact is patent on the record. 

It may further be noticed that the penalty 
for non-compliance with the provisions of 
section 50 is not primarily, dismissal of the 
guit, but rejection of the plaint, a very differ- 
ent matter (see section 54). In the case of 
rejection the plaintiff can, subject always to 
the Jaw of limitation, bring a fresh anit (see 
section 56). The respondents’ pleader relied 
upon the case of Jogeshwar Roy v. Raj Narain 
Mitter (1) The head note of that case is most 
misleading. Their Lordships did not in that 
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case hold that under section 50, a plaintiff can- - 
not talee advantage of any ground of exemption 
which has not been set up inthe plaint. Still 
less did they hold that the plaintiff could not, 
in any circumstances, be allowed to amend big 
plaint. The question there was between two 
acknowledgments of liability. One the plaint- 
tiff had pléaded—but it was found to be in- 
sufficient for his purpose. In the Court of 
first instance [reported in Benode Behary 
Mookerjee v. Ra) Narain Mitter] (4) Sale, J., 
would apparently have given leave to amend, 
in order that the plaintiff might formally 
plead the later acknowledgment, but he found 
as a fact that there was no such acknowledg- 
ment as would save him or he could then be 
allowed to plead. The Court of Appeal also 
found as a fact that there was no such 
acknowledgment. The question of amendment 
of the plaint, therefore, did not really arise, 
though their Lordships contemplated it as a 
possibility. This is a very differont case. 
Here the plaintiffs have pleaded exemption 
under section 18 of the Limitation Act, a plea 
which was incorrect but unnecessary. Can 
it be seriously contended that a suit under 
such circumstances should be dismissed as 
barred by limitation, when on the face of it, 
it is not barred P The Courts are bound to 
apply the law of limitation to suits, whether 
it is pleaded or not, and to dismiss a suit 
which is apparently out of time. Conversely 
they are bound not to dismiss as barred a 
suit, which on the face of it is not barred. 
If it were necessary, we should be disposed 
to allow the plaintiffs to formally amend the 
plaint ; we, however, consider it unnecessary. 
We have sufficient details upon the record 
(except as to ono minor point which we shall 
mention latex) to enable us to dispose of the 
question of limitation, The only point of 
difficulty is as to the application of section 8 
of the Limitation Act to a case like the pre- 
sent. Ifany one or more of the plaintiffs 
could sue separately to set aside this sabe, 
then, it would obviously not applf as the 
plaintiffs could not be called joint claimants 
within the meaning of the section, and the 
suit of the adult plaintiffs would be ont of 
time. The suit of the minor plaintiffs could, 
however, proceed. 

If on the other hand all the co-sharers 
must join in such a suit, and the suit would ° 


81 0. 195. 
(2) 80 0. 699. 
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not be properly framed unless all were upon some adult co-sharer, who had died between 
the yecord, then it would seem that they would the date of the sale and date of suit. Against 
be joint claimants; that the discharge could such adult co-sharer time would have begun 
only be given by all; and that consequently to run and the subsequent disability could 
time would not run-against any of them, until not stop it. This is not very probable, nor 
such discharge could be given; t.e., till both does it appear from the record, but it is 
the minors had attained majority. - possible. 

It is questionable how far section 8 can be We, accordingly, allow the appeal and set 
applied at all to sucha case as this. There aside the decree of the District Judge, dis. 
is no discharge properly so-called to be given missing the whole suit and remand the suit to 
at all. The last clause too of the section his Court for a trial upon the merits, regard- 
has been the subject of numerots decisions, ing it as the suit of the minor plaintiffs 
the Judges taking very different views as to Nos. band 6, The order dismissing the suit” 
its precise meaning. It appears to us un- will stand as against plaintiffs Nos. 4, 7 and 
necessary to enter upon any such discussion, 8. Before proceeding with the trial on the 
as in our opinion any one of the co-sharers merits, the learned District Judge should 
could have brought the suit alone and it satisfy himself that the minor plaintiffs are 
follows that section 8 has no apphecation to, suing in their own right and not as the re- 
this case. presentatives of some adult co-sharer, who was 

Tn the first place section 14 of Regulation alive at the date of the sale. If one be thus 
VIII of 1819 is clear. It says “it shall be barred, and the other not, the suit can of 
competent for any party desirous of contest- course proceed at the instance of the latter. 
ing the right of the zamindar to make the Costs will abide the result of the suit. 
sale—to sue (him) for a reversal of the same, Appeal allowed. 
and, upon establishing a sufficient plea, 
to obtain a decree with full costs and dam- - 
ages.” The purchaser is to be a party, to pi , 7 
such suit, but that is the only provision as to (48 P. R. 1909 ; 12 P. W. R. 1909.) 
parties. The Full Bench case of Annoda PUNJAB CHIEF COURT. 

Prosad Roy v. Hrskine (3) was cited as an SEGOND CIVIL APPEAL No. 445 or 1904. 
authority for the proposition that all the co- : December 23, 1908. , 
sharers must join as plaintiffs and that un- Present .—Sir William Clark, KT., Chief Judge, 


less they so joined the suit would not lie. and Mr. Justice Reid. 
That, however, is not what their Lordships ALLAH DITTA AND O0OTHERS— PLAINTIFPS— 


decided. The suit in that case was a suit by APPELLANTS 
one co-sharer in respect of his share alone versus 


: ; BEG—DEFENDANT—RESPONDENT. 
and that was the suit, which was held to Custom—Alienation—Succession—Gaft and will in 


. 16 . . 
be bad in form. He has m fact’ said the favour of daughter or daughter's son—Muhammadan 
learned Chief Judge © sued in respect of part Dab Jate of Jhang Dietrict—Daughter of daughter's 
only of thecause of action.” The sale cannotof tom cannot succeed in preference to cousin—Riwaj-i-am 


sys H j w — Effect of entry unsupported by instances. 
course be set aside in part but there appears Among Muhammadan Dab Jats of Jhang District 


to be nothing to prevent one co-sharer suing || gonless male proprietor is not empowered by custom 
alone to set aside the whole sale, especially to transfer by gift or will his ancestral property to 
if all the co-sharers were parties to the suit his daughter or danghter’s son, nor is a daughtor 


and before the Court as in the present case or daughter’s son entitled to succeed in the presence 
Í of a first cousin once removed. 


For these reasons we hold that the suit „at Musammat Sahban v Ghazi, 50 P R. 1885, Mussam- 
the instance of the two minor plaintiffs mat Emnav. Bajawal, 37 P. R. 1898, Malik Nu v. 
would not be barred, though so far as the Aihan, 105.5; R. 1006, sre ae 

1 7 , it 7 ` UEEAMMA Ma v. maa 5, 
adult plaintiffs are concerned it is out of time. Gheran <4: Muscatine Sharina 11 P R 1901. 
There js, however, as regards the minors, one  gistnguished. 
contingency, in which one or both of them An entry in the FHiwaj-i-am, unsupported by 
also might be barred. That is if they or instances, does not justify a modification of the 
> x ordinary custom. 
either of them were not actually co-sharers at ayat Muhammad v. Nawab, 29 P. R. 1900; Allah 
the date of the sale, but sue as representing Ditta v. Allah Bakhsh, 89 P. R. 1900, Nisam Din x. 

(8) 12 B. L. R. 870. Shahdd-ud-din, 108 P. R. 1900, relied upon, 
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Further appeal from the decree of Khan. 


Abdul Ghafur Khan, Divisional Judge, Shah- 
-pur Division, dated the 3rd February 1904. 

Shadi Lal and Bahadur Chand, for the Àp- 
pellants. 

Muhammad Shafi and-Sial Chand, for the 
Respondent. 

Judgment.—This appeal and No. 430 
of 1905 can be disposed of together. 

The issues for decision are those remanded 
in our order of the 16th November 1905, 
which will be read with this judgment. 

The first issue is whether the property 
in suit, consisting of bind: or naia baramad 
land and five wells ont of six, is ancestral 
or self-acquired. The Courts below have 
recorded’ cogent reasons, in which we concur, 
for holding that this property was ancestral 
in the hands of Shahamad, father of Musam- 
mat Jindwadi, mother of the defendant- 
respondent Beg. The evidence on this issue 
has been dealt with so fully by the Courts 
below that itis unnecessary for us to do more 
than record our concurrence in the finding. 

The share in the Doriwala well, the sixth, 
was admittedly self-acquired in the hands 
of Shabamad, and it has been admitted that 
he could dispose thereof in favour of his 
daughter’s son, by the will which we have 
found to be genuine. 

The second issue remanded, whether Sha- 
hamad had power to give his ancestral pro- 
perty to the respondent, son of his daughter, 
and his first-cousin-once-removed and khana- 
damad, is the next for decision. 

A mass of authority and of instances, 
considered in detail by the Courts below on 
. remand, has been cited, and counsel for the 
respondent has asked us to hold that the 
parties, Muhammadan Jats of the Dab tribe, 
resident in the Jhang District, are governed 
by the custom preyailing among Syals, Sheikhs 
and Biluchis in that district. 

We are unable to accept this contention. 
Muhammadan Jats resident in the central 
districts of the Punjab are ordinarily governed 
by the customary law of the agricultural 
tribes of the Central Punjab, and the Jhang 
District is not so far west as to induce us 
to hold that a special custom, following 
Muhammadan law and at variance with the 
general custom, need not be strictly proved 
by cogent evidence, and may be inferred 
‘from customs governing other tribes in the 
neighbourhood. 


Ghazi Khan District, 
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- They Syals were for many years the ruling 
race, awd there are obvious reasong for 
Sheikhs. Biluchis and Syals modifying the 
general customs by the Muhammadan®law 
of inheritance. The Syal rulers were descend- 
ed from a Panwar Rajput resident in the 
Allahabad Division, whose ancestor had mi- 
grated from Rajputana. 

They would, therefore, naturally follow 
Muhammadan law in the first instance, and 
any custom adopted by them would be con- 
siderubly influenced by that law. Sheikhs 
and Builuchis would be equally influenced by 
the Muhammadan law of the country of 
their origin. 

Even so, it was held in Musammat Shaban 
v. Ghaz (1) that no custom, allowing daugh- 
ters of Muhammadan Syals of the Jhang 
District to succeed in preference to male 
collaterals, had been established ; in Mussam- 
mat Emna v. Sajawal Khan (2) it was held 
that such custom had not been established 
among Subzani Lund Biluchis of the Dera 
and it was further 
held that the mere fact that the daughter 
had married in the tribe and was in actual 
possession of her father’s land gave her no 
right in preference to collaterals, and in 
Malik Nur v. Aishan (3) it was held that 
acustom entitling a Muhammadan Jat daugh- 
ter in Z'ashtl Leiah, Dera Ghazi Khan, to 
exclude near collaterals .of her father from 
his estate had not been proved. 

It is true that the Dab Jat tribe is 
endogamous, and that a stranger is not 
introduced into the village by allowing the 
son of the daughter and a near collateral to 
inherit, but the- rights of the collaterals 
must be considered from points of view other 
than that of the introduction of a stranger. 

In favour of the respondent are the Riwaj- 
i-am and two rulings, t.e., Musammat Fatima 
v. Khanda (4) and Sheran v. Mussanunat 
Sharman (5). In the former it was held 
incidentally that, among Ganga Jats of Muzaft 
fargarh, a daughter married to a fnember 
of the family succeeded in preference to , 
collaterals ; and in the latter it was held 
that the rules of inheritance detailed in the 
Riwaj-t-am of a tahsil were suficient to shift 


the burden of proof froma sister claiming 
(1) BOP R, 1886. 


ts) 25 P. R, 1895. 
5) 117 P. R., 1901. 
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against collaterals, and that the cgllaterals, 
hav!ng failed to establish w custom by which 
they descended from the great-great-grand- 
. father of the deceased, were entitled to his 
land in preference to his sister, or any other 
custom regulating their rights, Muhammadan 
law must be followed. In the case before 
us the plaintiffs are first-cousins, and first 
cousins-once-removed, of the deceased. Only 
one instance, of any value, of a Dab Jat 
daughter succeeding in preference to near col- 
laterals has been cited. 

Had the custom set up by the respondent 
governed the tribe, we should doubtless have 
found more instances forthcoming, and in 
Hayat Muhammad v. Nawab (6) Allah Ditta 
v. Allah Bakhsh (7) and Nizam Din v. Shahab- 
ud-din (8), four Judges of this Court held 
that an entry in the Riwaj-t-am, unsupported 
by instances, does not justify modification of 
the ordinary custom. 

It is by no means unusual to find repre- 
sentatives of tribes, when examined by a 
Settlement Officer, merely concurring in the 
answers given by representatives of other 
tribes, and answers must be supported by 
instances to be of any value. Far from 
the tendency in the districts bordering Jhang 
being to put Muhammadan Jats on the 
footing of other Muhammadan tribes in matters 
of female inheritance, the claims of daugh- 
ters against near collaterals have frequently 
failed and the attempt to establish the special 
custom set up by the respondent has signally 
failed. 

No distinction between will, gift, and in- 
heritance has been established, and we concur 
with the Courts below on remand in finding 
against the respondent on the second issue. 
inability to give or bequeath to a married 
daughter admittedly entailed inability to 
give or bequeath to that daughter’s son. 

On the third issue, as remarked by the 
dower appellate Qourt, there was no gift 
to the ekhanadamad, and no special custom 
entitling him to the property in suit has 
been established, and the issue must be decid- 
ed against the respondent. : 

We decree the appeal and the suit of the 
plaintiffs-appellants, exceptas to the Doriwala 
well which is of small value and was not 
claimed at the hearing. 
< (6) 20 P. B. 1900. 


(7) 89 P. R. 1900. 
(8) 108 P R. 1900. 
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The respondent will pay the costs of the 


appellants of all Courts. 
Appeal allowed. 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Secorp Orv Appeat No. 194 or 1908. 
April 6, 1909. 

Present :—Mr. Justice Richards. 
STRAJ-UD-DIN—Derenpant—APPELLANT 
versus 
Musammat MUMTAZ-UN-NISA AND ANOTHER 
— PLAINTIFFS AND ,DEFENDANTS— RESPONDENTS. 

Ciwil Procedure Code (Act XIV of 1882), s. 316— 
Confirmation of sale—Trile becomes complete on the 
date of confirmation, but relates back to the date of sale. 

In an auction sale the legal title of the purchaser 
to the property is not complete until the sale is con- 
firmed But if tho sale is subsequently confirmed the 
confirmation relates back, and the purchaser becomes 


„tho owner of the property from the date of the origi- 


nal purchase. Dagdu v. Panrham Sing Ganga Ram, 
17 B. 876; Chiädo v. Prari Lal, 19 A. 188; Adhur 
Cnhnder Banerjee v. Aghore Nath Aroo, 20. W. N. 
589, followed; Am» Kazim v Darbars Mal, 24 A. 476; 
Het Ram v. Buldeo, (1894) 24 A. W. N. 54, referred to. 

Second appeal from the decision of the 


District Judge of Shahjahanpur, dated the 


- 28th of November, 1907. 


Mr. Abdul Raoof, for the Appellant. 

Mr. Muhammad Ishaq, forthe Respondents. 

Judgment.—tThis was a suit for ar- 
rears of rent. The plaintiffs who are mort- 
gagees had made a lease to the defendant 
which was to continue up to the end of the 
year 1312 Fasli. It appears that there was 
a prior mortgage on the property, in ‘favour 
of one Janki Prashad who sued on foot of his 
mortgage, obtained a decree which was duly 
made absolute and the property was sold to 
an outsider, Ali Ahmad, on 24th March 1905. 
The sale was confirmed on 25th May 1905. 
The defence to the suit was that on the date 
of the sale, 24th March 1905, the title of the 
plaintiffs had come to an end, and that there- 
fore they were not entitled to recover any 
vent after that date. Both sides in this Court 
(and apparently in the Courts below) have 
treated the case as turning entirely upon the 
question, when did the plaintiff's title come to 
an end.? The plaintiffs contend (relying 
upon section 316 of the Code of Civil Proce- 
dure Act No. XIV of 1882) that their title did 
not come to an end until the sale was confirmed 
on 25th May 1905. The Court of first in- 
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stance decided that their title came to an end 
on 24th March 1905 and gave a decree on 
that basis. The lower appellate Court decid- 
ed that the title came to an end on 25th 
May 1905 and gave a decree on that basis. 
The question for- determination is which con- 
struction of section 316 is correct. 

Section 316 is as follows :— 

“When a sale of immovable property has 
become absolute in manner aforesaid the Court 
shall grant a certificate stating the property 
sold and the name of the person who at the 
time of sale is declared to be the purchaser. 
Such certificate shall bear the date of the 
confirmation of the sale, and so far as regards 
the parties to the suit and persons claiming 
through or under them, the title to the pro- 
perty sold shall vest in the purchaser from 
the date of such certificate and not before”. 
In my opinion the true meaning of the section 
is that the legal title to the property is not 
complete until tho sale is confirmed. But if 
the sale is subsequently confirmed the con- 
firmation relates back and the purchaser be- 
comes the owner of the property from the 
date of the oviginal purchase. It seems to 
me that a contrary constraction would lead to 
the greatest inconvenience and injustice. If 
the putting up of the property to anction, knock- 
ing it down to the purchaser, and receiving 
the purchase money is not a sale until the 
proceeding is confirmed; it ought not to be 
called a sale. An illustration has been given 
of the absurdity of holding that there is no 
sale until confirmation. A property may con- 
sist of land with valuable houses built thereon 
together with valuable trees. The property 
is put up to sale. The would-be purchaser 
bids for the property on the basis that valu- 
able houses exist and also that valuable trees 
are growing. Could it be said that the judg- 
ment-debtor or his creditors are entitled to 
the trees and to the materials of the honses if 
they could manage to remove them before the 
sale is confixmed.? Again valuable zamindart 
property may be the subject-matter of a sale. 
The purchaser pays the purchase money into 
Court. But for some reason or other for 
which he is in no way responsible the gale is 
not confirmed for several mouths. Meanwhile 
the rents and profits of the zamindari pro- 
perty have been accruing due. Could it be 
said that the judgment-debtor 1s entitled to 
those rents and profits which have accrued 
_ pending the confirmation of sale, How is the 


[1909 


purchaser to be compensated for his mqney 
which has been lying idle between the date of 
the deposit and confirmation of the sale? I 
am confirmed in the view I take by the ruling 
in Dagdu v. Panchamsing Gangeram (1). 
In that case the property was purchased by 
the plaintiff on 27th February 1886. On 
10th March 1886 the same property was put 
tip to sale under another decree and purchased 
by the defendant. The saleto the defendant 
was confirmed on 3rd July 1886 and the sale 
to the plaintiff on 21st July 1886. The plaint- 
iff sued to recover possession of the property 
on the ground that the sale to him was the 
first in date. The defendant relied on section 
816. It was held that the plaintiff was en- 
titled to succeed. This case was followed by 
a Judge of this Court in Chiddoy Pari Lal, 
(2). The same view was taken by the Cal- 
cutta High Court in Adhur Ohunder Banerjee 
yv. Aghore Nath Aroo (8). It is true that 
to some extent a contrary view was taken by 
a Bench of this Court in the care of Amir 
Kazim v. Darbart Mal (4). That however 
was a case of mesne profits. None of tho 
cases that I have referred to appear to have 
been cited by the learned Judges in that case. 
They are not dealt with in any way and no 
note of the cases appears in the record. One 
of the learned Judges, uamely, Mr. Justice 
Burkitt, had previously decided the case of 
Het Ram v. Baldeo (5). The learned Judge 
in that case did not actually hold that the 
title of the auction-purchaser related back 
to the sale, but he cites the decision of the 
Bombay High Court in Dagdu v. Pancham- 
sing Gangaram (1) with approval. In 
my opinion the decision of the Court of 
first instance was correct and ought to le 
restored. I accordingly allow the appeal, set. 
aside the decree of the lower appellate Court 
and restore that of the Court of first instance 
with costs. 


Appeal allowed. ° 
(1) 17 B. 375. 4 
(2) 19 A. 188. 
(8) 20 W. N. 689 
(4) 24 A 475. 
(5) (1894) 24 A. W. N, 54. 
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(47 P. R. 1909 ; 71 P. W. Rs 1909). 
PUNJAB CHIEF COURT. 


ikan Orvis A.PPEAL No. 390 or 1907. 
December 17, 1908. 


Present :—Mr. Justice Robertson and 
Mr. Justice Rattigan. 
HOA RAM—DEFENDANT—ÅPPELLANT 
versus 

RANA PALIA—PLAINTIFE—RESPONDENT. 

Punjab Pre-emption Act (If of 1905), 3, 22— Pi ice— 
Good faith, 

The sole test of “good fath ” under s. 22 of tho 
Punjab Pre-emption Act is that the money, which is 
alleged to have been paid shall have been paid finally, 
A sale is made “in good faith” if the considoration 
entered in the sale-deedis actually paid for the property 
sold. But, where a considerablo portion of tho 
purchase-money consists of old debts, the Court 
shonld proceed to find out whether the actaal valno 
of the debts amounts to its face value or not and in 
case of its arriving attho latter conclusion, the Court 
is bound to ascertain the market-value of the pro- 
porty 


Vir Bhany Mattu Shah, 77 P. R. 1901, Niadar Maly, 


Mukh Ram, 18 P. R. 1908, 23 P. W. R, 1908, relied upon. 

First appeal from thedecree of Lala Tikkan 
Lal, District Judge, Multan, dated 27th 
July 1906. 

Mr. Muhammad Shafi, for the Appellant. 

Mr. Shah Nawaz, for the Respondent. 

Judgment.—This is a suit for pre- 
emption. Therightto pre-empt is not denied, 
only the price is in question. ~ 

The sum entered in the sale-deed is 
Rs. 7,200. This is made up of old debts, allof 
which were admittedly due as follows .— 





Rs. a. p. 

Actual cash paid 3,996 3 0 
Interest and lease-money 3,003 15 0 
Compound interest 200 14 0 
7,200 0 0 


and the conveyance of the land wiped out 
the whole debt, which formed the consideration 
efor the sale. 

In Yegard to this the District Jadge makes a 
remark which involves’a misconception which, 
we fear, is not confined to him. It is unfor- 
tunately given expression to in the Comment- 
ary oy the Pre-emption Act published by Mr. 
Shadi Lal. The District Judge remarks: 
“TI hold Rs. 7,200 not fixed in good faith as 
nearly half the price entered in the deed 
consists of lease-money and its interest.” Now 
as to this we entirely concur in the views 


expressed by a Division Bench of this Court” 
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in Vir Bhan v. Matin Shah (1), which are as 
follows :— | h 

“There appears to us to be no doubt 
that the price was fixed in good faith as be- 
tween the parties, t.e., the price actually paid 
was the cancellation of all the liabilities quoted 
in the deed, and we may remark that we 
do not see that when a creditor agreed to 
accept land in payment of previous debts of 
whatever amount, that it can be said that 
the price is fixed otherwise than in good 
faith if the creditor really and bona fide 
accepts the transfer of the land, in full 
discharge of the transferor’s liabilities. But 
we are not at variance with the views expressed. 
by a Division Bench of this Court in 
Baksha v. Karm and Dharma, Civil Appeal 
No. 585 of 1890, in which it was pointed 
out that the arithmetical total of the previous 
debts might not be the actual measure of 
the consideration paid. In that case the sum 
due was far in excess of the value of the 
land transferred in satisfaction of the liability, 
and it was held thatthesum paid wasthevalueof 
the debt, not its arithmetical total; and it was 
held as a corollary that the market-value of 
the land was the obvious test of the value 
of the consideration paid.” 

See also Neadar Mal v. Mukh Ram (2). 

Put briefly, the sale is made in good faith 
if the consideration entered in the sale-deed 
is actually paid for the land in question 
without any intention of subsequent modifi- 
cation of the bargain. It is quite immaterial 
whether or not the sum is largely in excess of 
the market-value, even if the vendee’s object 
in giving so high a price is to stave off a 
claim to pre-emption. Jfit is his fancy to 
pay a price which he is prepared to pay for 
reasons of his own, he is perfectly entitled to 
do so, and the vendor is certainly entitled to 
get the best price he can for his land. The 
sole test of “good faith” under the Act is 
that the money which is alleged to have 
been paid shall have been paid finally, and 
the bargain concluded and maintained without 
subsequent modification or diminution in the 
price by return ofa portion of the parchase- 
money or otherwise. 

This being so, and the finding of the 
lower Court, which is not seriously diaputed 
here, being that the Rs. 7,200 was actually 
dni and legally claimable from the vendor 


(1) 77 P.R 1901. 
(2) 13 P. B.41908, - 
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we cannot say that the fixing of the con- 
sideration at the value of the debts, whose 
arithmetical total was 7,200, was in itself an 
act of bad faith. 

But, at the same time, we have to consider 
whether the actual value of the debt of 
Rs. 7,200 amonnted to its face valueor not, and 
upon this point we must agree with the 
District Judge that it does not. The debt 
was largely made up of interest. The Com- 
missioner has made a most careful enquiry, 
and thongh we cannot think that his appor- 
tionment of value by which he allows unculti- 
vated land tobe reckoned at half the value of 
the cultivated land is justifiable, we think 
that the total arrived at is as correct an esti- 
mate as it is possible to make, The test applied 
in Vir Bhan v. Mattu Shah (1), es a very 
rcugh guide, 4. e.; the total of so (many years’ 
revenue is totally "inapplicable to leases of this 
kind, in which the lands are irrigated by 
canals and separate payments made for the water 
used. In such cases the “dry” revenue paid 
is no guide at all. 

There has been an omission by accident of 
some 40 kanals of land from the calculation. 
For this, which is admittedly good land, we 
think another Rs. 400 must be allowed; this 
brings the total up to Rs. 6,000. 

We consider, therefore, that the price 
actually paid must be taken to be Rs. 6,000 
whichis what ihe vendee valued his debts at 
inasmuch as be accepted in full discharge of 
that debt land of which the market-value was 
about that amount. 

We do not think it necessary or desirable 
to offer him the option contemplated by the 
latter part of section 22 of the Pre-emption 
Act, but we give a decree for pre-emption in 
favour of the plaintiff, on payment of 

“Rs. 6,000 within two months of the date ofthis 
judgment. Each party will bear their own 
costs throughout. 

Decree given. 
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(Not reported yet elsewhere). 
MADRAS HIGH COURT. 


CRIMINAL APPEAL No. 172 or 1909. 
April 22, 1909. ‘ 


Present :—Mr. Justice Benson and 
Mr. Justice Miller. 


EM PEROR—Prostcttor—-APPELLANT 
versus 
MOONOOSAWMY AND otHERsS—ACCUSED. 

Madras City Police Act (Mad, LIZ of 1581), 48 28,75 
—Arrack shop, ulether ‘a place ef prose re cri’-- 
Being drunk and diserderty in an arrack shop— Offence, 

An crrark shop isa place of public resort within 
the meaning of scction 76 of the Madras Oity Polico 
Act, and it is an offence under the Act to ke diunk 
and digorderly in such a shop 

The doctrine of ejusdem gencris should not te ap- 
plied in considering the scope of rection 75 of tke 
Madras City Pohce Act. 

Appeal under section 417 of the Code of 
Criminal Procedure against the judgment of 
acquittal passed on the accused in Calendar 
Case No. 23186 of 1908 by the Presidency 
Magistrate’s Court of F? more. 

The Crown Prosecutor, fcr iLe Appellant. 

The accused were not repreecnicd. 

Judgment.—tTheaccuscd were charg- 
ed by the Police with an offence punishable 
under section 75, Madras City Police Act, IlI 
of 1888, in that they were drunk and dis- 
crderly in a certain arrack shop. The 
Presidency Magistrate acquitted the accused 
on the ground that an arrack shop is riot “a 
place of public resort’? within the meaning 
of section 75. The Crown Prosecutor, on 
behalf of Government, appeals against the 
acquittal on the ground that the Magistrate’s 
decision is erroneous and that the decision. is 
of general importance from the point of view 
of public order and gcc d conduct. 

We think that the view cf the Presidency 
Magistrate is erroneous. The words of the 
section are :— 

* Whoever i is found drunk and incapable of 
taking care of himself is guilty of 
any riotous, disorderly or indecent behaviour 

in any street or thorougbfare 

in any place of public amusement or resort, 
or on board any passenger boat or 

vessel, and whoever is guilty of any violent, 
disorderly or indecent behaviour in any Place, 
Court, office or station, shall be liable on convic- 
tion to fine not exceeding 50 rupees or to im- 
priso: t not exceeding one month or both.” 

TY Luaigistrate is clearly wrong in suppos- 
ing~that the doctrine of ejusdem generis 
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should bo applied in considering the scope of 
the, section. The words “ boat a vessel” 

cannot possibly be regarded as ejusdem 
generis with street or thoroughfare and there 
is no more reason for construing “any place 
of public resort’ with reference to that 
doctrine than there is for applying the same 
doctrine to the words “ boat or vessel.” We 
think that if the words of section 75 be read 
in connection with section 23 of the Act and 
with due advertence to the mischief which 
the section is intended to prevent and to the 
terms of the license under which the shop is 
kept open, it will be clear that an arrack 
shop is a place of public resort ” within the 
meaning of the section. An arrack shop is 
on a very different footing from an ordinary 
private shop. The vend of arrack is a State 
monopoly and is subject to control by the 
State. Under the terms of the license the 
shop-keeper is bound to keep his shop open 
unless authorised by the Collector to close it 
permanently or temporarily, and he is also 


bound to maintain a supply of arrack As 


prescribed. This connotes a right on the part 
of the public to resort to the shop to satisfy 
their legitimate requirements in regard to 
arrack. Under section 23, a Police officer 
is bound to use his best endeavours “to ap- 
prehend disorderly characters ” and* for that 
purpose may without a warrant “enter and 
inspect any drinking shop, gaming house or 
other place of resort of loose or disorderly 
characters.” 

The public have a right to resort to arrack 
shops and we think that it is a place of public 
resort within the meaning of the section. 

It is now six months since the accused were 
discharged, and the Crown Prosecutor does 
not press that their retrial should be ordered 
as the offence was a petty one. He only 
desires to have the question of law correctly 
settled. We, therefore, set aside the order 
of acquittal as made under an erroneous view 
of the law, but do not think it necessary to 
order a retrial of the accused. 


Order of acquittal set aside. 
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(Not Reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 


Seconp Cıvıl Appgat No. 1840 or 1907. 
April 29, 1909. 

Present :—Mr. Justice Mookerjee. 

LOKE NATH SAHU-—-PLAINTIFE—-APPELLANT 
versus 

ACHUTANANDA DASS AND ANOTHER— 

DEFEXYDANTS—RESPON DENTS. 

Lis pendens—Transfer of Property Act (IV of 1882), 
s. 52—Misdescriptur of property in p'catings— Applica- 
bility of doctri of hs pendens ~- Mortgage svit—Cor- 
tinuation of hs after decree msi — Plaintiff to succeed on 
case made in prunt—Sut Jor possession uher may be 
converted into ane fir podem plor — Plea lings, 

In order to make the doctrine o? ls pendeng appli- 
cable the property must be desorived in the pleadings 
with suficient accuracy, that is, ib must be described by 
such definite and technically legal description that its 
identity can be made out by the description alone, or 
there must be such a gencral description of its charac- 
ter or status that upon enquiry the identity of the 
property can bo ascertained. 

Aanika Gramani v. Ellappa Chetti, 19 M 271 and 
Kailash Ohandsa Ghose v Ful Chand Jahar +8 BLR. 
47, referred to. 

Miller v. Sherry, 2 Wallace 237, followed. 

In tho case of a mortgage suit the ls continues after 
the decree nist and the doctrine of lio pendens ia 
applicable to proceedings to realise the mortgage after 
the decree for sale 

Surji Ram v. Barhamdeo, 20. L. J, 288, Parsotam 
y Chheda Lal, 29 A. 76 and Fayaz Husain v. Prag 
Narain, 6 O. L. J. 563, 34 I. A. 102, followed. 

A plaintiff must ordinarily ancceed on the case ho 
has mado in the plaint , an action metituted for a pur- 
pose apparently inconsistent with redemption cannot 
properly bo converted into an action to redeom. 
There are, however, exceptions tothe rule when special 
circumstances are established. 

Kohidasari v. Mohunt Rudranand Goswami, 6 O., L. J. 
527, followed. 

Appeal from the decree of the District Judge 
of Cuttack, dated July 18, 1907, reversing that 
of the Munsif of Balasore, dated June 19, 
1905. 

Babu Surendra Nath Ghosal, for the Appel- 
lants. 

Babu Girish dhani Pal, for the Respond- 
ents. 

Jgudgment.—tThis is an appeal on be~ 
half of the plaintiff in an action for recovery 
of possession of immovable property. The 
plaintiff claims title from the husband of the 
second defendant who was the admitted owner 
of the disputed property, and bases his title on 
a mortgage bond executed in his favour on the 
13th February 1895. - He obtained a decree 
on this mortgage onthe 6th January 1901, 
and purchased the property at the execution 
sale on the 15th July 1903. The first defend. + A 
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ant founds his title on a mortgage executed 
in his favour on the 19th February 1889. 
He obtained a decree on the 13th August 
1£92, which was subsequently made absolute 
on the 13th July 1901. He purchased at 
the execution sale on the 15th November 
1901 and was placed in possession by the 
Court on the 6th June 1902, In the Courts 
below each side impeached the validity and 
reality of the mortgage which was the root of 
the title of the other, but it has been con- 
currently found that the mortgages represent- 
ed genuine transactions. The only relief 
therefore which the plaintiff now claims is to 
redeem the defendant as he was not made a 
party to the proceedings in the mortgage suit 
of thelatter. Thedefendant, however, resists the 
claim for redemption on the ground that as 
the mortgage of the plaintiff was taken 
during the pendency of his mortgage suit, 
that is, after the institution of the mortgage 
guit of the defendant and before the decree in 
that suit was made absolute, the plaintiff is 
affected by the doctrine of lis pendens and his 
right of redemption must be taken to have 
been oxtinguished when the property was 
sold on the 15th November 1901. The Comt 
of first instance held that the doctrine of lis 
pendens was not applicable and made a decree 
for redemption in favour of the plaintiff. 
Upon appeal the District Judge has held that 
the principle of lis pendens is applicable and 
the plaintiff has no enforceable right of re- 
demption. ; 

The plaintiff has now appealed to this 
Court and the substantial question of law 
which has been argued before me is whether 


: the doctrine of lis pendens is applicable when 


the property in suit has been misdescribed. 
To explain this contention, it is necessary to 
state that according to the plaintiff, the 
property in the mortgage uit of the defend- 
ant was erroneously described as Lakheraj 
Bahalt land No. 57,505, whereas the correct 
It has been urged on 
behalf of the appellant that it was impossible 
for him to redeem the defendant in the 
course of the proceedings on the mortgage 
suit of the latter, because he had purchased 
No. 37,505 and he did not know that that was 
the property involved in the mortgage suit of 
the defendant and that even if he had made 


- an attempt to redeem the defendant he would 
: have been successfully met by the objection 


that the property purchased by him and the 
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propertyin suit were not identical. Thelearned 
vakil for ¿he respondent has conceded that tho 
number of the estate was erroneously given ; 
but he has suggested that in spite of this error 
the property might have been identified. 
This, however, is a question which it is im- 
possible for me to determine as it is in sub- 
stance a question of fact and the materials on 
the record, so far as they have been placed 
before me, are apparently not conclusive upon 
the matter. I must, therefore, determine only 
the question, whether or not misdescription 
of the property involved in a litigation is 
sufficient to render the doctrine of lis pendens 
inapplicable. If this question is answered 
in the affirmative, the case must be remitted 
to the District Judge in order that he may 
determine whether the misdescription in the 
mortgage suit of the defendant was of 
a character which rendered the identification 
of the property impracticable. 

~ The question of law raised is apparently 
one of first impression so far as the Courts of 
this country are concerned; but the solution 
of it, in my opinion, is not difficult, in view 
of the provisions of section 52 of the Transfer 
of Property Act. Underthat section a right 
to immovable property must be directly and 
specifically in question in a suit in order 
that the decree made therein may affect the 
purchaser pendente life; in other words, in 
order that lis pendens may be created, it is 
essential that the property involved in the 
suit must be described by such definite and 
technically legal description that its identity 
can be made out by the description alone, or 
that there is such a general description of its 
character or status that upon enquiry the 
identity of the property involved in litigation 
can be ascertained. The principle which 
underlies this position was applied in the 
cases of Manika Gramanit v. Ellappa Ohetti 
(1) and Katlash Chandra Ghose v. Ful 
Chand Jaharré (2). In the first of these 


cases it was held that the doctrine of Its « 


pendens had no application when a right to 
immovable property was not specially in 
question in a suit for maintenance during the 
pendency of which the alienation impeached 
was made. In the second case it was ruled 
that the doctrine of lis pendens had no appli- 
cation when the alienation took place during 
the pendency of a suit for accounts against a 
managing partner in which title to immoy- 
(1) 19 M 271. (2) 8 B. L. R. 474. 


e 
j ak 
Vol. IIJ 
LOKE NATH SAHU Y. ACHUTANANDA DASS. 


able property was not specifically in 
question. My attention, however, has not 
bedn invited to any cases in the Indian Courts 
ingwhich the litigation related to immovable 
property and the property was so misde- 
scribed that it was impossible to identify it. 
But cases of this description have arisen 
frequently in the American Courts and the 
principle which underlies these decisions 
appears to me to be based not on any artificial 
grounds peculiar to American jurisprudence, 
but upon general grounds of justice, equity 
and good conscience. In Bennet on lis 
pendens (p. 154) it is pointed out that in 
order to make the doctrine of lis pendens 
applicable tho Is must be  suffciently 
described in the pleadings. As authority for 
this proposition reference is made to the 
decision of the Supreme Court of the United 
States in Meller v. Sherry (3) where it was 
ruled that to have the effect of lis pendens a 
bill must be so definite in the description 
that any one reading it can learn thereby 
what property is intended to be made the 
subject of litigation. Where there is nothing 
in the proceedings, except the simple de- 
scription of the property, which will tend to 
put the public upon enquiry or give a clue 
for further and more definite knowledge 
where such knowledge can be acquired, the 
description must be so definite that any one 
reading it can learn thereby what property 
is intended to be made the ‘subject of the 
litigation. On the other hand, if enough 
appears in the proceedings to put a purchaser 
on guard although they do not in themselves 
describe the property with that particularity 
which amounts of itself to complete identi- 
fication, lis pendens would be created. What 
description is' suficient ın a particular case 
may bea matter for controversy, and the 
cases on the subject can be found collected 
in the notes to Newman v. Oheapman (4) 
and Stout v. Philip Manufacturing Coy. (5) 
The most instructive of these cases are 
Wasson v. Welleoxr (6) and Norris v. Ile (7). 
In the former of these cases, the property 
was fully and correctly described in the 
notice of action, but in the schedule the 
description was repeated with a slip by which 


the’ Northern and Southern boundaries 
(8) 2 Wallace 237 
(4) 14 Am. Dec. 766, at page 777. 
Na 56 Am 8. Rep. 843, at p. 867. 
6) 20 Am. Rep. 63. 
(7) 43 Am. St. Rept. 233. 
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were interchanged. The Court raled that 
the property was’ described with sufficient 
accuracy and that the false: description in 
the schedule might be treated as surplusage. 
This was obviously a case different from one 
in which there is no correct description at 
all of the premises in controversy. In the 
second case, it was ruled that the description 
of the property in the pleadings is sufficient 
if any one reading them must be able to learn 
thereby what property is intended to be 
made the subject of the litigation. We may 
takeitthereforeas a reagonable and well-settled 
rule, that in order. to make the doctrine of 
lis pendens applicable the property must be 
described in the pleadings with sufficient 
accuracy. 

The result, therefore, is that this appeal 
must be allowed, the judgment and decree of 
the District Judge set aside and the case 
remanded to him to determine whether in the 
mortgage suit of the defendant the property 
was sọ inaccurately described as to make the 
doctrine of lis pendens inapplicable to the 
mortgage taken by the plaintiff. For the 
satisfactory decision of this point, it would 
be necessary to call for the records of the 
mortgage suit of the defendant; the District 
Judge will do so and also take additional 
evidence if necessary to elucidate any question 
that may arise in connection therewith. If 
he finds that the property was not described 
with sufficient accuracy the plaintiff will be 
entitled to redeem as he was allowed to do by 
the Court of first instance. If on the other hand 
the District Judge finds that the property 
was described with sufficient accuracy, though 
the number of the estate was inaccurately 
given, the plaintiff must fail because it 
has not been and cannot be seriously con- 
tested that in the case of a mortgage suit the 
lis continues even after the decree nisi and 
the doctiine of lis pendens is applicable to 
proceedings to realise the mortgage after the 
decree for sale. [Sumi Ram Marwariv. Barham 
Deo Persad (8) Parsotam Narain v. Chheda 
Jal (9) and Fatyaz Husain Khan v. Munshi 
Prag Narain (10).] 

The District Judge in the Court below 
appears to have held that as the plaintiff 
impeached the mortgage of the defendant as 
fraudulent he cannot in this suit be allowed 

ny 2C L, J. 288. 4 

9) 20 A. 76. 

(10) 5 C. L. J. 563, 34 I. A. 102. 
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to redeem, and in support of this proposition 
he relied upon the judgment of this Court in 
Kokilasart Dasi v. Mohunt Rudranand Goswami 
(11). That case, however, lays down that a 
plaintiff must ordinarily succeed on the case 
he hasmade in the plaint; an action instituted 
for a purpose apparently inconsistent with 
redemption cannot properly be converted into 
an action to redeem. There are, however, 
exceptions to the rule when special circum- 
stances are established. The case before me 
falls in my opinion outside the ordinary rule. 
Here each of the mortgagees sued to enforce 
his security behind the back of the other and 
in this suitimpeached the title of-his opponent. 
The property in the mortgnge-deed of the 
defendant was misdescribed with’ the result 
that the plaintiff might not unnaturally feel 
suspicious that everything was not straight. 
He can, therefore, be hardly blamed for 
challenging the reality of the mortgage which 
is the root of the title of the defendant. The 
case will be remitted to the District Judge 
for early disposal as the litigation has already 
lasted for nearly four years. 
Costs of this appeal will abide the result. 
Appeal allowed, case remanded. 
(11) 6 C. L. J. 627. 


(Not Reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Execurion First ArpeaL No. 277 or 1908. 
May 3, 1909. 

Present :—-Mr. Justice Richards and Mr. 
Justice Alston. 

Musammat LACHMINA KUER—Appnicant 
——APPELLANT 
versus 
SAMPAT RAI AND OTHERS— OPPOSITE 
PARTIES— RESPONDENTS. 

SToint-deer eeagainstsereral persons—Executwn Appli- 
cativas against someof them —Saring of limitation against 
all— Compromise between decree-holder and some gudg- 
ment-debtors does not affect othera—Limitation. 

A joint-decree was passed against seven persons. 
Appheations for execution were made against six of 
the judgment-debtors, and on the 80th of May 1903, 
an agreement was entered into between them and the 
deoree-holder to pay the decree by instalments. The 
seventh judgment-debtor was not a party to that agree- 
ment: Held, that the agreement had not the effect of 
releasing the estate of the seventh judgment-debtor. 
Held, farther, thatthe applications for oxecution against 
some of the judgment-debtors, are sufficient to keep 
thé decree alive against all. 

Execution first appeal from the decision of 
the District Judge of Mirzapur, dated the 


. 27th of May 1908. 
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Babu Surendro Nath Sen, for the Appellant. 

M. Shgms-ud-din (with him Moti Lal 
Nehru) for the Respondents. 

Judgment.—The facts out of which 
this appeal arises are shortly as follows. A 
joint-decree was made against seven persons 
including Bindeshri ‘Prasad, the husband of 
the appellant. An application was made for 
execution of this decree on the 11th of October 
1901. A second application was made on the 
21st of January 1908. Both of these appli- 
cations must be taken to have been made 
against the judgment-debtors other than 
Bindeshri Prasad or his representative, the 
appellant. On the 30th of May 1903, an agree- 
ment was entered into between the six judg- 
ment-debtors and the decree-holders providing 
for payment of the decree and interest by 
instalments and providing also that in default 
of payment of an instalment the money could 
be realised under the decree. Neither Bia- 
deshri Prasad nor his widow were party to 
this agreement. On the 14th of July 1908, a 
third application was made for execution 
against the jndgment-debtors other than the 
appellant. On the llth of March 1908, the 
present application was made against the 
appellant as the representative of Bindeshri 
Prasad. The Court below has allowed exe- 
cution to go. It is contended in appeal that 
the effect of the agreement of 30th May 1903 
was to release the estate of Bindeshri Prasad. 
Limitation is also pleaded. In our judgment 
the agreement cannot have the effect contend- 
ed for. The present application is not an 
application for the execution of an amended 
or altered decree. It is an application for 
execution of the original decree on foot of 
which Bindeshri Prasad was admittedly liable. 
It has been admitted here that the applications 
for execution against the other judgment-deb- 
tors are sufficient to prevent limitation as 
against the estate of Bindeshri Prasad. Tho 
applications which have been made are quite 
sufficient to keep the decree alive. The po- 
sition of the appellant was not in any*way 
altered by the agreement which was come to 
between the decree-holders and the co-debtors. 
We dismiss the appeal with costs including in 
this Court fees on the higher scale. z 

Appeal dismissed. 
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SEcony Civiu Apprau No. 2617 or 1907. 
April 7, 1909. 
Present :_-Mr. Justice Mookerjee and 
Mr. Justice Coxe. 
HARO PROSAD DAS—DEFENDANT— 
ÅPPRLLANT 
versts 
RAM NARAIN CHOWDHURY— 


PLAIN 1IFF—RESPONDENT. 

Dowl— When requires registration—Regrotration Act 
(LLI of 1877), $. 17. 

Where a duwi is only a memorandum which shows 
the rent payable by all the tenants of the estate and 
bears the signature of the tenant and shows that 
there had been a commutation of rent, 1t does not 
require registration, for itis not an instrument relating 
to an interest in immovable property, but where it 
is in substance a lease and embodies an agreement 
assented to by the landlord as well as the tenant for 
the creation of a tenancy it is compulsorily register- 
able. 

, Satuesh Chunder Siscar v. Ditwrpul Singh, 24 O. 20, 
Olar Goundan v. Ramalinga Ayyar, 22 M. 217 and Naram 
Coomary v, Ram Krishna Dass, 5 6. 864, followed 

GuxqgaPersad v. Gogun Sing, 8 C 822, Syed Sufdar 
Reza v. Amzad Ali, 7 ©. 703 and Lall Shay. Negrue, 7 
C. 717, referred to. 


Appeal from the decree of the Sub-Judge 
of Shahabad, dated June 18, 1907, modifying 
that of the Munsif of Arrah, dated July 20,- 
1906. 

. Mr. Sinha, Advocate-General and Babu 
Provash Ohandra Matter, for the Appellant. 

Babu Ohandra Sekhar Prasad Singh, for 

ondent. 

ba dgment. 
half of the defendant in an action for 
declaration that an ex parte decree for rent 
obtained against the plaintiff by the defendant 
on the 4th November 1905, was vitiated by 
fraud and also for a declaration, that the 
tenancy held by the plaintiff is not nagdz, but 
partly bhowli and partly nagd:. The Court of 
first instance dismissed the suit on the 
ground that there was no frand as alleged by 
» the plaintiff and that the holding in question 
had een converted into a nagds holding by 
the consent of parties. Upon appeal to the 
Subordinate Judge, the plaintiff gave up the 
case of fraud which was the foundation of 
his suit. He contended, however, that the 
document produced in support of the allega- 
tion of commutation of rent required to be 
registered and'that as it was not registered 
there was no binding contract between the 
parties for conversion of the rent from bhowli 
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into nagdi. The Subordinate Judge accepted 
this contention and made a declaration that 
there had not been such a commutation of 
rent as would be binding between the par ties 
for all succeeding years. 


The defendant has now appealed to this 
Court and on his behalf the decision of the 
Subordinate Judge has been assailed sub- 
stantially on two grounds, namely, first, that 
as the case of fraud has failed there is no 
cause of action and the suit onght to be 
dismissed; and secondly, that the dowl which 
evidences the commutation of rent does not 
require registration. In our opinion each of 
these contentions is well-founded and must 
prevail. 

As regards the first question it is clear that 
the suit is substantially based upon an alle- 
gation of frand. The plaintiff has found 
himself unable to establish the fraud alleged. 
He now seeks for declaration, the ultimate 
affect of which is to nullify the decree for 
vent previously made. Upon the facts as 
they appear on the record, he had notice of 
the previous suit but did not choose to defend 
it. An ex parte decree was made against thim. 
The appeal against that ev parte decree proved 
unsuccessful. He applied to set aside the 
ew parte decree and was equally unsuccessful. 
He then instituted this snit to set aside 
the ex parte decree on the ground that ib was 
vitiated by fraud. The case of fraud has 
failed. It is difficult to appreciate what other 
ground there is for the claim. This ground 
alone is sufficient to justify the dismissal of 
the suit. We are reluctant, however, to base 
our decision solely on this ground because tho 
second ground also is well-founded. 

The case for the defendant is thet although 
the holding in question was originally par- 
tially bhowl: and partially nagdz, it has sub- 
sequently been converted into a naga holding. 
In support of this case reliance has been 
placed on behalf of the defendant upon what 
is called the dowi.” This dowi is a memo- 
randum which shows the rent payable by all 
the tenants of the estate and it bears the 
signatures of the tenants. On behalf of the 
defendant-appellant it has been contended 
that the document does not require registra- 
tion and in support of this argument reliance 
has been placed upon the cases of Gunga 
Persad v. Gogun Sing (1) Syed Sufdar Reza 


(1) 8 ©. 322. 
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v. Amzad Ali (2) and Lall Jha v. Negroo (3). 
It has further been argued upon the authority 
of the cases of Narain Coomary v. Ram 
Krishna Dass (4) Satyesh Chunder Strcar 
v. Dhunpul Singh (5) and Obat Goundan v. 
Ramalinga Ayyar (6) thatas the dowi merely 
evidences a variation in the original rent it 
is not under any circumstances necessary to 
have it registered. In our opinion the first 
set of cases relied upon by the appellant has 
no direct application to the circumstances of 
this litigation. They lay down the principle 
that a dowl requires registration if it is in 
substance a lease: in other words if it, em- 
bodies an agreement assented to by the land- 
‘lord as well as the tenant for the creation of 
a tenancy, it is compulsorily registerable 
under section 17 of the Registration Act. 
In the first of these cases, Gunga Persad v. 
Gogun Sing (1) it was ruled that asa dowl 
was merely a memorandum by a zamindar’s 
agent of the rates of rent agreed upon and 
to which the tenants affixed their signature 
in token of such agreement; it was not a 
contract and did not require to be stamped or 
registered. Mr. Justice Jackson pointed out 
that the dowl in that case was merely a 
memorandum or record by the zamtndar's 
agent of the rent which had been settled 
between the zamindars and the ryots affixed 
their signatures to this dol in testimony of 
their admission: of the correctness of the rent 
therein recited as having been imposed on 
them. In this view, the dowl was not a 
contract. It was no more a contract than 
were chittahs or measurement papers or what 
were called surathal papers which were con- 
_stantly signed by ryots, mandals, or other 
persons in testimony of their concurrence. 
Inthesecond case Syed Sufdar Reza v. Amzad 
Ali (2) it was pointed out by a Full Bench of 
this Court that although every lease or 
agreement for a lease in writing must be 
registered a proposal in writing to take a 
lease of certain lands on certain terms made 
by one person to another need not be regis- 
tered unless the proposal in writing has been 
so accepted that the proposal and acceptance 
constitute a contract in writing. In the 
third case, Lall Jhav. Negroo (3), it was pointed 
out with reference to the decision of the Full 
Bench that where a dowl amounts to nothing 


2) 7 0. 703. (8) 7 ©, 717. 
I 5 C. 864. (5) 24 0. 20. 
. 6) 22 M. 217. 
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more thana proposal by tenant to pay a 
certain yent for certain land, it does not 
amount toa lease or to an agreement fbr a 
lease and does not, therefore, require regis- 
tration. The essence of the matter is whethor 
the proposal has been so accepted that the 
proposal and aczeptance constitutea contract 
in writing. If the dowl constitutes a contract 
in writing the contract must be registered. 
The question to be decided in the case of 
every dowi, therefore, is as to whether it em- 
bodies a special agreement between the 
parties. if it does, it requires registration ; 
if it does not, registration is not needed. 
Now in the case before us, it cannot be said 
that the dowi upon which reliance was placed 
ig a lease. There was a pre-existing tenancy, 
that is the common case of both parties. 

The only effect of the dowi was to evidence 
that there had been a commutation of rent 
and that the rent which was previously 
payable partly in kind and partly in cash was 
henceforth to be paid in cash. Toa docu- 
ment of this description the principle laid 
down by this Court in Satyesh Ohunder Sircar 
v. Dhunpul Singh (5) and by the learned 
Judges of the Madras High Court in Obat 
Goundan v. Ramalinga Ayyar (6) applies. 
That principle is that a document given by 
the owner of land to his tenant or by the 
tenant to his landlord varying the terms 
of the tenancy with reference to the amount 
of rent to be paid is not an instrument re- 
lating to an interest in immovable property 
and does not require registration. Sub- 
stantially the same view was taken by this 
Court in Narain Coomary v. Ramkrishna . 
Dass (4). In that case a lessor had left 
certain lands to a lessee under a verbal 
agreement. The lessee entered into a po- 
ssession. Afterwards and during the lessee’s 
occupation an entry showing the extent of 
the holding and the amount of rent payable 
in respect of it was made in a book of the 
lessor and was signed by the lessee. Ina 
suit subsequently brought by the dessor 
against the lessee for arrears of rent, the lessee 
did not deny that he was atenant of the 
lessor, but disputed the extent of the holding 
and the rate of the rent. It was ruled by this 
Court that the entry in the book of the lessor 
did not, although it was signed by the lessee, 
amount toa lease or to an agreement for a 
lease, but it wasa mere admission only as 
to the rate of rent and could, therefore, be 
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used as evidence against the lessee. On 
thege authorities it is quite cleare that the 
dowl in the case before us was admissible in 
evitlence and was operative in law although 
it was not registered. The view taken by 
the Subordinate Judge therefore as to the 
effect of the dowi is erroneous. 

The result is that this appeal must be 
allowed, the decree of the Subordinate Judge 
set aside and that of the Court of first in- 
stance restored. This order will carry costs 
in all the Courts. 

Appeal allowed. 


(49 P. R. 1909; 70 P. M. R. 1909). 


PUNJAB CHIEF COURT. 
Second Cirvin Appean No. 266 or 1907. 
July 15, 1907. 

Present :-—Mr. Justice Johnstone. 
CHANDA AND otHuRS—PLAINTIFFS— 
APPELLANTS 
versus 
AKBAR AND OTHERS—DEFRNDANTS— 
RESPONDENTS. 

Custom—Adoption—Lohars of Tahal dmritsar— 
Adoption of a distant married hinsman in presence of 
near collateruls—Mai riage when obstacle to adoption— 
Limit as to aye and relationship laid down by Riwaj- 
i-am only indicatory. 

Among Lohars of Tahsil Amritsar, the adoption 
of a distant married kinsman, at the age of 26, 
in the presence of a nearor collatoral, is not invahd 
by custom, even if the adoptee has got children 

Marriage is an obstacle only where adoption is a 
religious act, but not where it is a purely secular 
act with no religious conuotations, A rule lad 
down in a Ritwaj-t-am providing that the boy to be 
adopted must be ofa certain age and unmarned 
is merely indice and not mandatory. Budh Singh 
v. Mula Singh, 40 P. R. 1905, -Nidhana y Shaman, 43 
P. W.R. 1907; 7 P. L. R 1907, relied upon. 

Further appeal from thedecree of Captain 
B.O. Roe, Additional Divisional Judge, Amrit- 
sar Division, dated the 9th February 1907. 

Morrison, for the Appellants. 

Ram Bhaj Dat, for the Respondents. 

Judgment.—on 18th January 1906 
defendant executed in favour of defendant 
No. 2, a distant kinsman, a deed of gift of 
his land and house. In it the executant 
states that he has adopted defendant No. 2 as 
his son, and has done all the requisite 
ceremonies (rasumat); and he stipulates that 
defendant No. 2 shall serve him and look after 
him and allow him Rs. 5 per mensem till 


-his death. Plaintiffs, whoare collaterals of 
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defendant No. 1, and aremore nearly related to 
him than defendant No. 2 is, have sued for a 
declaration that this deed shall not affect 
their rights after the death of defendant No. 1. 
They denied the factum and the validity of 
the adoption. Both defendants resisted the 
claim, saying the adoption took place when 
defendant No.2 was about 5 years of age, 
that defendant No. 1 arranged for defendant 
No.2’s marriage, that defendant No. 2 has 
always rendered service likea son; and that de- 
fendant No. L has always treated him as such. 
These pleadings are in the’ plaint and the 
written pleas; but when the parties were 
orally examined, they both altered their 
positions. Plaintiffs admitted the factum 
of the adoption as taking place in January 
1906, while both defendants said that while 
the actual adoptión took place then, defend- 
ant No. 2 had been doing services and had 

been treated as a son for 25 years. i 


Defendants’ witnesses examined in Court 
said actual adoption took place when defend- 
ant No. 2, who was 26 years of age when the 
suit began, was a small child. Thus they 
contradict the defendants themselves. In 
short, we must take it as settled that 
whatever had been going on -between the 
defendants in previous years, actual adoption 
or appointment as heir did not take place 
until January 1906. It has been held, and 
is quite clear, that mere bringing up of a 
boy and arranging for his marriage do not 
make him heir. 


The Local Commissioner found that there 
was no real adoption at all, that among 
these Luhars the adoption of a married man 
(with children) at the age of 26 was con- 
trary to custom, or rather was not supported 
by instances, that defendant No. 2 has never 
been treated as a son, has not lived with 
defendant No. 1, or even in the village ; and so 
forth. The First Court agreed with the Local 
Commissioner, and gave plaintiffs a ~decree. 
The learned Divisional Judge, however, held 
that the main point was that defendant No. 1 
had actually come into Court and stated his 
intention to appomt defendant No. 2 his heir ; 
that this being a clear expression of inten- 
tion, was sufficient to prove the facium of 
adoption ; that defendant No. 2, being a col- 
lateral, could not be said not to bea fitand 
proper person to be adopted ; and that there- 
fore the suit must fail. 


. 
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Plaintiffs have filed a further appeal here, 
and I have heard arguments. No instances 
are forthcoming of the adoption of a man 
as old as 26 or of the adoption of a married 
man. In these circumstances, inasmuch as 
these Lohars are landowners and said to 
follow Jat custom, and the Riwaj-t-am of 
1893 lays 
adoptcd must be unmarried and must be be- 
tween 5 and 15 years of age, there is a good 
deal to be said against the adoption. 

But an Amritsar case published as Nid- 
hana v. Shaman (1), in which the parties 
were Jats, has been quoted as showing that 
the adoption ofa collateral im the presence 
of nearer collaterals is not invalid, though 
the Riwaj-t-am of 1865 lays it down that 
among collaterals the nearest should be 
adopted. This rule was held to be indicatory 
and not mandatory, because it could not be 
right that a sonless man should be tied 
down to adopting an individual he might 
not approve of as ason. Itis argued that 
in the present case also the ruleas to the 
boy being unmarried and under 15 is also 
indicatory and not mandatory; and the 
argument is strengthened by a reference to 
Budh, Singh v. Mula Singh (2), a Gurdaspur 
case, in which the adopted one was 20 years 
of age at least, and in whichit was ruled 
that the restrictions as to age, &c., of adoptees 
to be found in the Riwaj-t-am were merely 
recommendatory. Again, in section 36 of 
Rattigan’s Digest it is written that there 
are no restrictions as regards the age or 
the degree of relationship of the person to 
be adopted ; and many authorities are quoted. 
I think, then, it may be safely taken that 
among these Luhars a kinsman of any age 
may be adopted even in presence of a nearer 
kinsman. 

As regards defendant No. 2 being a married 
man, this would certainly be an obstacle were 
the tribe one in which adoption was a reli- 
gious act. But itis among these people a 
purely secular act with no religious connota- 
tions, and, therefore, I am unable to see 
why defendant No. 2s married condition 
should make any difference. : 

Lastly, I note that the adopter here is a 
comparatively young man and apparently in 
good health, and so the case is not one 
of “ paper adoption,” made when the adopter 


jj 7 P. L. R., 1907,; 43 P. W. R. 1907. 
29 40 P. R., 1905. 


it down that the boy to be ` 
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is very old or in extremis, in order to deprive 
the legad heirs of their rights. . 

For these reasons I dismiss the appeal ~ 
with costs. e 


Appeal dismissed. 


— 


(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
Civin Arran No. 111 or 1906. 
: 3lst March, 1909. 

Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
TULASI DAS NURSI— APPELLANT 
OCTBUE 
MEDAM SUBHANNA CHETTY— 
RESPONDENT. 

Cuil Procedure Code (Act XIV of 1882), 88, 525,526— 
Award directed to be filcd—Decree passed in terms of 
aiowrd—Tioo awards alleged—Eviderce of arbitrator, 
whether admissible to show the nature of tha firet pro- 
ceedings or awrrd—Appeal, 

In a suit by plaintif under section 625, Civil 
Proceduro Code to have an award dated 20th March 
1905 filed, it was objected to by the defendant 
that the arbıtraior had passed an award on 28rd 
November 1904, which was at varianco with the 
award of the later date and that the award of 20th 
March 1905 was not valid. The Oourt took the 
evidence of the arbitrator and on his statement that the 
alleged award of 23rd November 1904 was only a pre- 
liminary proceeding, directed the award. of 20th 
March 1905 to be filed and passed a decree nm terms 
thereof - 

Held, (1) that it was competent to tho Court to 
examine the arbitrator to ascertain whether a certam 
proceeding passed by him was an award or not 

Duke of Buccleuch and Queensbury v. Metropolitan 
Board of Works, L. R. H. L Vol. V, 418, distinguished. 

(2) that an appeal lay from the order of the Court 
directing the award to bo filed. 

Ponrwsam Undale v, Mande Sundara Mudali, 27 
M. 255 and Thiurwrengadathiengar v. Vatdinatha 
Ayyar, 29 M. 303, referred to. 

Appeal against the decree of the District 
Court of Bellary in O. S. No. 13 of 1908. | 

Mr. P. R. Sundara Atyar and Mr. M. B. 

Doraiswani Aryengar, for the Appellant. ` 
Hon. P. S. Sivaswami Aiyar (Advocate- 
General), for the Respondent. : 

Judgment.—the plaintiff brought a 
suit under section 525 of the Code of Civil 
Procedure to have anaward filed. The District 
Judge directed that the award should be filed 
and a decree passed in terms thereof with 
costs. The defendant appeals. 

A number of charges were made against 


the arbitrator. The District Judge found 


Vol. 11] 


against these charges and no attempt has 
been” made to substantiate them before us. 
Hight issues were framed in the suit, but 
it is only against the finding on the fourth 
of these issues that any arguments have been 
addressed to us. 

The fourth issue is as follows :— 

“ Is the so-called proceedings of the arbitra- 
tor, dated 23rd November 1904, a preliminary 
award, and had the arbitrator authority 
to undo the same in his final award.” 

The final award was passed on the 20th 
March 1905 and decided that the defendant 
was uot entitled to the one-fourth share 
claimed by him in the property in dispute. 
With a view to ascertain the share of the 
machinery, immovable property and debts 
due to the firm, the parties agreed to bid 
for them among themselves. The arbitrator 
then drew up the proceedings of the 23rd 
November 1904; the first seven paragraphs 
of the proceedings set out the time, place 
and conditions of the sale. The eighth para- 
graph rons as follows :— If either of the 
parties fails to appear on the day of the 
sale or fails to put in the deposit, I shall 
value the factory to the best of my judg- 
ment, assign the factory, movable and 
immovable properties, as well as the out- 
standings to one of the parties, close the 
accounts, and distribute the profits or losses, 
giving Mr. Medam Subbanna Chetty three- 
fourths share and Tulasi Das Nursi one- 
fourth share of such profits and losses and 
close the case and pass my award.” The 
ninth and last paragraph runs thus :— On 
‘the performance of all the preceding condi- 
tions and onthe expiry of a month after 
the date ofthe sale, I shall pass an award 
in the matter referred for my arbitration or 
get a sale-deed executed in favour of the 
purchaser by either party.” 

The contention of the appellant is that the 
eighth paragraph of the proceedings amonnts 
to ah award to him of the one-fourth of 
the property and that the arbitrator had no 
power to pass his subsequent award which 
found that the appellant was not entitled to 
one-fourth of the property. 

The District Judge found that the proceed- 
ings of the 23rd November 1904 was only 
a proceeding and not a preliminary award, 
that it declared no right in the mill pro- 
perties and that thedefendant acquired no 
right under it, With these conclusions we 
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entirely agree. The District Judge referred 
to the explanation given by the arbitrator 
for the insertion of the eighth paragraph in 
the proceedings, that explanation being 
briefly that the plaintiff only consented to 
the sale with reluctance, and that the 
paragraph was inserted to ensure his attend- 
ance atthe sale. It is objected that this 
explanation of the arbitrator is not admissible 
in evidence and reliance is placed upon Duke 


‘of Buccleuch and Queensbury v. Metropolitan 


Board of Works (1). It was held in that 
case that an arbitrator cannot be examined 
to show what he intended by his award. 
The qnestion here, however, is not what 
the arbitrator intended by his award, bnt 
whether the eighth paragraph of his pro- 
ceedings of the 23rd November 1904 was 
an award at all. 

On that question we can see no reason 
why the arbitrator should not give evidence. 
He is the person best able to tell us whe- 
ther that paragraph was intended to be an 
award. He says ib was not, and, specially 
in view of the fact that the charges of 
misconduct made against him entirely broke 
down, we have no hesitation in believing 
him. Further, the ninth paragraph of the 
proceedings shows that there was no award. 
That paragraph deals with the contingency 
of the sale taking place, and says that in 
that. case an award would be passed in the 
matter referred for arbitration. 

The only other point pressed is that out 
of the sum of Rs. 4,921-1-11 which the ap- 
pellant has been ordered to payas costs of 
the suit, Rs. 3,888-15-11 represent money 
spent by the Receiver for the preservation of 
the property in dispute. As the plaintiff 
gets the benefit of this expenditure we do 
not think the appellant should be made to 
bear it, and the lower Oourt’s decree will bo 
modified accordingly, proportionate costs 
will be allowed. 

Before closing we may note that prelimi- 
nary objection was taken on behalf of the 
respondent that no appeal lies. < 

Following the decision Ponnusamz Mudali v. 
Mandi Sundara Mudali (2) and Thirwengadu. 
thiengar v. Vaidinatha Ayyar (3) wo hold 
that an appeal does lie in this case. 


Decree modified. 
(1) L R. 5 H. L, 418. oe 
(2) 27 M, 255. 
(3) 29 M. 303. 
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(73 P.W. R. 1909 ; 50 P. R.1909). 
PUNJAB CHIEF COURT. 
First Crvi Apprat No. 1021 of 1906. 
April 6, 1908. 
Present :—Mr. Justice Kensington and 
Mr. Justice Johnstone. 
AHMAD AND OTHERS— DERENDANTS— AP- 
PELLANTS 
VETSUS 


HAJI MAHMUD —Puaintire—Responp- 


ENT. 

Oustom—Succession—Pagvand or Chundavand ru’e 
of succession—Sials of Jhang District—Alrenation— 
Guft of ancsstral mreperty to one son im ercess of his 
share 

Sials of the Jhang District follow the pagvand 
and not the Ohundarand rule of succession 

A gift of ancestral property by father to one of 
his sons in excess of hig sharo is not ordiarily 
void. 

First Appeal from the decree of Pandit Joti 
Pershad, District Judge, Jhang, dated the 
30th June 1906. : š 

Grey, for tho Appellants. 

Muhammad Shafi, for the Respondent. 

Judgment.—The suit here is by one 
Haji Mahmud, son of Pir Bakhsh, and 
Musammai Fatima, against Ahmad, Allahyar 
and Amir, sons of the same Pir Bakhsh by 
another wife; andthe property in suit com- 
prises wells and lands in seven villages. The 
lands and wells come into a variety of 
categories for the purposes of the suit, but 
there is no dispute regarding the identification 
of any, part of it, and it will, therefore, be 
found sufficient to mention those categories in 
their proper place. 

* * * +- + * 

Plaintiff's case, put briefly, is like this— 

(0) My mother, Afusammat Fatima, was 
daughter of our sonless kinsman 
Fateh Muhammad, who died about 
the year 1834. She was his heiress, 
and J, in turn, was her heir when 
she died in 1855 (circiter). 

Fateh Muhammad and Pir Bakhsh 
were great-grandsons of one Khizar, 
caste Sial Maghiana, and the whole 
ancestral estate in mauzas Maghiana, 
Khara, Jandran, Lak Badhar, Bagh 
and Basti Shah Shakur, was owned 
by them jointly in equal shares. 
Thus on death of Musammat Fatima, 
I was entitled to half of all those 
ancestral lands. 

2 t + t * * * 
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(tv) Pir Bakhsh died in 1902, and on his 
death the parties were his heirs, 
but the rule of inheritance indhe 
family bemg chundgvand, I am 
entitled to one-half, and defendants 
jointly to the other half, of Pir 
Bakhsh’s ancestral lands. 

(v) Thus, I am entitled to three-fourth of 
the land mentioned in para. (či). 
‘above, to three-fourth of the land in 
para. (iči), and to one-half of that 
in para. (iv), whereas as a matter of 
fact I have got much less. 

* * * + * * * 


(tz) The Settlement Officer by order of 
8rd December 1903 has refused to 
concede inheritance by chundavand 
role and has given me only one- 
fourth in Pir Bakhsh’s estate. I 
should have one-half. 

(2) I, therefore, claim (a) thi ee-fourth 
instead of one-eighth of the ancestral 
lands in the 4 villages named in 
para. (viči); (b) three-fourth of all 
the purchased lands instead of five- 
eighth in part, and one-eighth in the 
rest; (c) one-half of the lands 
wrongly given in Maghiana to 
defendants in 1898. 

Defendants denied that chundavand was 
the rale of inheritance ; denied that plaintiff 
was entitled to any property as heir of Fateh 
Muhammad through his mother. 

* * * * + * 

They asserted the validity of the gift of 
1898. 

* * * * t * * 

The findings of the Court below were : 
these :— i 

(i) The rule of inheritance in the family 


is pugrand, i 
* * # + * š * 
(tv) The gift of 1898 is void. 
# * * * + * : 


Upon these findings 8 decree was passed 
which seems to be entirely in accordance 
with them, with the doubtful oxception 
of the paragraph of the decree dealing with 
list 5 (E). 

Each party appeals to this Court against 
those parts of the decree that tell against 
him; 

* + * * + + * 
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The points for decision in this appgal really 
are .— 
» (a) Ohundavand v. Pagvand. 


* * * ¥ * = * 


(e) The validity against plaintiff of the 
gift or transfer of 1898. 
(a) Chundavand v. Pagvund. 

Mr. Shafi admits that the initial presump- 
tion is in favour of the paguvand rule, and hera 
this initial presumption is strengthened by the 
statement of custom in the Riwaj-t-am (see 
page 152, part IV of the paper-book). The 
custom is there very clearly stated for the 
Sials as for all other principal tribes. The 
lands now in suit are in pugana Jhang, and 
Mr. Shafi wishes us to take it that the excep- 
tion mentioned in para. 3 of the extract at 
page 152 aforesaid means that the whole 
pargana is an exception to therule of pagvana. 
the three instances given being according to 
him exemplifications of the general rule in 
that pargana. We find onrselves unable to 
accept this interpretation, which is far-fetched 
and improbable, 
accordance with the remarks of the Settlement 
Officer, Mr. Steedman, at page 183, para. 245 
of the Settlement Report of 1880. Though 
the Settlement Officer warns his readers against 
relying too implicitly on the Rtwaj-t-am he 
states that custom was found to be so uniform 
. that separate records of custom for tahsils were 
not necessary. 

Mr. Shafi next wishes us to understand that 
the Court below was misled as to the weight 
of the onus on his client by its apparent idea 
that there was only one published ruling in 
favour of division of property per Stripes in 
these cases. He has, of courae, no difficulty 
in shewing that -this is not so, and he has 
quoted 13 such rulings, beginning with Ata Mu- 
hammad Khan v. Faujdar Khan (1), and ending 
with Ahmad Shah v. Mussammat Talia Bibi (2). 
He then goes on to argue that the chandavand 
custom isa family ¢ustom mostly, that the 
important thing to ascertain is custom of 
family at ancestral village, cf. Ishrat Ali Khan 
v. Ahmad Ali Khan (3), and that the Conrt 
below, taking into acconn’i the comparative 
rarity of polygamy in prac:.ce among ordinary 
agriculturists, should have considered the 
three instances ‘in the family’ discussed in 
the judgment under appeal sufficient to shift 


(1) 77 P R, 1885. 
(2) 24 P. R , 1800. 
(3) 29 P R, 1905, 


INDIAN OASES. 


and which is hardly in’ 


45 


the onus from plaintiff to defendants. These 
three cases are described as Bhutta’s case, 
Hambo’s case, and Lakha’s case, The last is 
admittedly an instance ‘of the chunduvand 
method of inheritance, and as such it finds a 
place in the aforesaid Riwaj-t-am, column 3 ; 
but, though the Court below treats it as an 
instance in the family of the parties, Mr. Shafi 
is unable to show us in what way Lakha was 
related to that family, while Mr. Grey 
declines to admit the relationship. Thns all 
that can be said for the instance is that it is 
of the Sial Maghiana tribe and that the 
parties to it were residents of Maghiana. 
Bhutta’s case is open to some criticism. It is 
only indirectly a case of chundavand, if at all ; 
and it is strange that if it were looked upon in 
the tribe as a good instance, it should not 
have been mentioned in the Rtwaj-t-cm, 
Hambo’s case is not directly either a case of 
chundavand or of pagtand, and it also is not 
mentioned inthe Retoaj-c-am. The eldest son 
got 1/9th more than his normal 4rd share, 
defendant respondents say, because he was — 
lambardar, and clearly there was a family 

arrangement, for his step-mother, who had 
two sons, took1/9th, the eldest son16/36th and 
the other sons 8/36th each. When the mother 
died her sons fought over her 1/9th, and ulti- 
mately one took by compromise 3/6th out of it, 
and theother 3/36 Notwithstanding the analog 
qous case, Pir Bakhsh v. Karim Bakhsh (4), 
we are not inclined to take these cases as prov- 
ing the chundavrand rule; for the general 
custom of the Sial seems clear, and the 
defendants have given many instances from 
other sections of the tribe, and these instances 
fully establish the general custom as stated 
in the Riwaj-i-am. It must always be borne 
jn mind in dealing with such cases asthe 
present that old instances of the chtundavand 
rule are not of much value, inasmuch as it is 
well-known that in many tribes and places the 
rule, though once followed, is going out of use. 
We would also like to note in connection with 
this that Bhntta’s case must be an old one, and 
that Juman, the son, who ultimately got $ 
instead of ¿rd of Bhutta’s property, went and 
founded the village of Bagh, and that there 
division has always been by pagvand. Tt seems 
likely enough to us that Juman, who with his 
whole-brother in the first instance naturally 
took half there being 4 sons in all, was an 


important and porwerful man and simply kept , 


(4) 22 P. R , 1895. 
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the half, without mach regard to the rights 
and wrongs of the matter. 

We find, then, that the rule is pagvand. 

* * * * * * * 

Tho last point (e) is peculiar. The Court 
below has set aside the gift, but we are not 
inclined to agree. No doubt the statoment in 
the Riwaj-i-am, page 150, part IV of pap er- 
book, of the custom amongst Sinis may or 
may not be established on the record in the 
sense that a proprietor can simply by way 
of caprice make one son rich and leave another 
poor. But we are disposed to think that such 
a gift as this, effected to balance the mutation 
in favour of plaintiff years before of Fateh 
Muhammad’s lands, should not be intefered 
with, That old mutation was, according to 
our finding, an act of grace onthe part of 
Nasrat and Pir Bakhsh, by way of exercise 
of patriarchal power; and if Pir Bahksh later 
on again exercised that power, in order to 
to show some favour to defendants, it would, 
in onr opinion, be unjust to interfere in a 
pedantic spirit. 

We accept the appeal of the defendants 
and reject that of the plaintiff, and we give 
plaintiff a modified decree. 

+ x * 4 * * * 


Appeal allowed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Sgconp Crvin Arrear No. 405 or 1908. 
April 6, 1909. 

Présent :—Mr. Justice Mookerjee. 
NARAIN KAMILA-—PLAINTIFF—ÅPPELLANT 
versus 
DINA BANDHU SINGH—Derexpantr— 
RESPONDENT. 

Trespasser—Plea— Whether holding transferable or 
not. 

In a guit for tho recovery of a holding, if the defend- 
ant be a trespasser it 19 not open to him to raise the 
question of transferability—a question which can be 
raised only by the landlord or by persons deriving 
title from the landlord or by judicial proceedings 
held at his instance. 

Basarat Mandal y Sabulla Mandal, 20. W. N. 279 
S. N and Ambica Nath v. Aditya Nuth, 6 O. W. N. 624, 
followed, 

Bhiram Ali v. Gopi Kanth, 24 O. 355,10. W. N., 
896, Durga (haran v Kah Prasanra, 26 O. 727, 
ayenuddin Nasya v. Srish Chandra 11 O. W. N. 76 
and Mujed Hosein y. Raghulur Chowdhry, 27 C. 187, 
referred to, 
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Peary Muhun y, Jote Kumar, 110. W N. 83 and 
Ram GopabaAditya Deby. Rajan Sadagar 6C, J, J. 
43, distinguished. , 

Where tho plamtiff purchased only a portion ofého 
holding, no guesses of transferabhity could arise. 

Kabil Sardar v. Chunder Nath, 20 C. 590, referred 
to 

Appeal from the decree of the Sub-Judge of 
Midnapur dated October 3, 1907, reversing 


that of the Munsif of that place, dated May — 


31, 1907. 


Babu Provash Ohandra Mitter (for Babu 
Joy Gopal Ghosha), for the Appellant. 


Babu Mohini Nath Bose, for the Respondent. 


Judgment.—this is an appeal on 
behalf of the plaintiff in an action for recovery 
of possession of immovable property. The 
plaintiff claims by purchase from two persons, 
the heirs of one Guru Mahali who originally 
held the disputed lands. The defendant 
alleges that the vendors of the plaintiff had 
no title to the disputed lands, that at any 
rate they had no transferable interest and 
that he himself has acquired a valid title 
under a settlement from the landlord after 
the lands had been abandoned by the original 
tenant. One of the issues raised in the case 
was, whether the alleged vendors of the 
plaintiff had any transferable interest in the 
lands in suit. The Court of first instance 
found that the defendant was a trespasser 
and held that he was not entitled to raise the 
question of transferability. Upon the merits 
the Court found in favour of the plaintiff to 
the extent of a two-thirds share of the dis- 
puted lands and made a decree accordingly. 
Upon appeal the Subordinate Judge declined 
to decide any of the questions on the merits 
and held that even if the defendant was 
assumed to be a trespasser, the plaintiff was 
not entitled to succeed as he had failed to 
prove that his vendors had any transferable 
interest in thé disputed lands. 

The plaintiff has now appealed to this 
Court and on his behalf the decision of the 
Subordinate Judge has been assailed on two 
grounds, namely, first, that ifthe defendant 
be a trespasser, he had no right to raise the 
question of transferability ; and secondly, that 
Inasmuch as the plaintiff according tò the 
finding of the first Court has purchased only 
a two-thirds share of the entire holding no 
question of transferability arises. In my 
‘opinion each of these contentions is well- 
founded and must prevail. 
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As regards the first of these questions, it 
is tebe observed that the Subordinate J udge 
hasnot determined ths trath or otherwise of 
the allegation of the dsfendant that he got a 
settlement from the landlord after the origi- 
nal tenant has abandoned the holding ; he has 
proceeded on the assumption that the defendant 
isatraspasier. The present appeal, therefore, 
must be determined upon that basis. Now if 
the defendant be a trespasser as alleged by the 
plaintiff, he isin no way interested in the 
holding and in my opinion it is not open to 
him to raise the question of transferability, a 
question which can be raised only by the land- 
lord or by persons deriving title from the land- 
lord. In support of this view itis sufficient to 
refer to the decision of this Court in the cases 
of Busarat Mandal v. Sabullah Mandal (1) and 
Ambica Nath Acharjee v. Aditya Nath Mottra 
(2). In the first of these cases the plaintiff 
claimed title to a holding on the basis ofa 
purchase and the defendant resisted the 
claim on the ground that the plaintiff did not 
acquire any valid title inasmuch as the land 
was not transferable. It was found as a fact 
that the defendant was a trespasser; the 
learned judges held that it was not open to 
the defendant to raise the question of traus- 
ferability. They observed that the question 
of transferability was one that might be raised 
by the landlord, but could not be legitimately 
raised by a trespasser like the defendant. 
The plaintiff had purchased the tenant’s 
right and whatever might be the precise 
nature of the interest if had a market-value 
and the transfer was capable of being recog- 
nised by the landlord. The plaintiff had, 
therefore, a right to be protected in the 
enjoyment of his purchase against all the 
world except possibly his landlord. The 
same view was taken in the second case 
Ambica Nath Acharjee v. Aditya Nath Moitra 
(2), in which it was pointed out by Sir 
, Francis Maclean that in all the cases cited 
npone the question of transferability the 
question was raised between landlord and 
tenint. The view taken in these two cases, 
which in my opinion is well-founded on 
principle, is not opposed to the decision of this 
Court in the case of Bhiram Ali Shaik 


Shikdar v. Gopi Kanth Shaha (8), in which 
(1) (S. A., No. 655 of 1897, decided by Ameer Ali 
and Pratt, JJ., on the 14th July 1898 2C W N 279, 
SN) = 
(2) 6C W.N 624 
(3) 24 0. 355, 1 C W. N, 396, 
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it was ruled that in the absence of custom or 
local usage to the contrary, a ratyati holding 
in which the ratyat has only a right of occu- 
pancy is not saleable at the instance of the 
occupancy raiyat or any creditor of his other 
than his landlord seeking to obtain satisfac- 
tion of his decree for arrears of rent. Nor is 
this view opposed to the decision in the case 
of Durga Charan Mandal v. Kali Prasanna 
Sarkar (4) in which it was ruled that a 
judgment-debtor might take an objection on 
the ground of non-transferability even after 
confirmation of sale. The two cases referred 
to in the judgment of the Subordinate Judge 
do not really throw’ any light upon the 
question in controversy between the parties. 
The case of Ayenuddin Nasya v. Srish 
Chandra Banerjee (5) merely lays down that 
the question of transferability could not be 
raised ag against the purchaser of an occu- 
pwncy holding by a defendant who claimed to 
have derived title from a co-sharer landlord as 
he had merely purchased the right, title and 
interest of the judgment-debtor and therefore 
occupied no higher position than the judg- 
ment-debtor himself; whether the decisions 
in these cases can be entirely reconciled with 
the principle which underlies the cases of 
Bhiram Ali Shaik Shikdur v. Gopi Kanth 
Shaha (3), Durga Oharan Mundal v. Kali 
Prasanna Sarkar (4) and Majed Hossein v. 
Raghubur Ohowdhry (6) it is not necessary for 
me to consider on tho presenc occasion. The 
case of Peary Mohan Mukerjee v. Jote Kumar 
Mukerjee (7) has also obviously no bearing 
upon the question raised before me. It was 
ruled in that case that when occupancy hold- 
ings are not transferable by custom the person 
who purchases them in execution of a money- 
decree purchases nothing because they are not 
transferable as between the jadgment-debtor 
and the decree-holder. Manifestly this does 
not help usin the decision of the question, 
whether an objection on the ground. of non- 
transferability can be taken at the instance of 
a trespasser. The learned vakil for the 
respondent placed some reliance upon the 
observation of this Court in the case of Ram 
Gopal Aditya Deb v. Rajan Sadagar (8). 
Tho head note to the report, namely, that the 


question of transferability of a holding can 
(4) 26 C. 727. 
(5) 110 W N.76. 
(6) 270. 187. 
(7) EC. W N 83 
(8) GC L.J. 43 at page 45, 
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arise as well between the landlord and the 
tenant as between the tenant and a third 
party is too broadly formulated. The facts 
of the case show that the question of transfer- 
ability arose there between the purchaser of 
the holding and another person who claimed 
to have derived title by purchase at a sale 
in execution of a decree fór arrears of rent at 
the instance of the landlord. It cannot be 
said, therefore, that the question arose there, 
as in the case before me, between the 
transferee of the occupancy holding onthe 
one hand and a trespasser on the other. 
There the contesting parties were the usufrac- 
tuary mortgagee from the'tenant on the one 
hand and a peraon who had derived title at 
the imstance and by the action of the landlord. 
The case, therefore, is perfectly consistent with 
the view that the question of transferability 
ean be raised not between the transferee of 
the holding and a trespasser, but between the 
transferee of the holding and either the land- 
lord or some person deriving title from the 
landlord, or by judicial proceedings held at 
his instance. Tested in the light of this 
principle, it must be held that the view taken 
by the Subordinate Judge cannot be support- 
ed. The first ground taken on behalf of the 
appellant must, therefore, prevail. 

As regards the second contention it is 
equally clear that the objection is well-found- 
ed. Ifas a matter of fact the plaintiff by his 
purchase from two out of three representatives 
of the original tenant has acquired title only 
to a two-thirds share of the lands comprised in 
the holding, prima facte the tenancy has not 
yet terminated. The tenants of the holding 
are the purchaser and the representative of 
the original tenant who did not join in the 
conveyance. On the principle then of the 
decision of this Court in the case of Kabil 
Sardar v. Chuader Nath Nag Ohowdhry (9), 
the plaintif purchaser is entitled to recover 
possession, at any rate as ‘against a trespasser, 
if not also against the landlord and his re- 
presentatives in interest. 

The result, therefore, is that this appeal 
must be allowed, the judgment and decree of 
the Subordinate Judge set aside and the case 
remanded to him in order that all ques: 
tions on the merits may be considered and 
decided. 

Costs of this appeal will abide the result. 

Appeal all . 

(b) 20 0. 00, ppeal allowed 
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(51 P, R. 1909 ; 76 P. W. R. 1909). 
PUNJAB CHIEF COURT. ° 


First Civ Appran No. 525 or 1900. 
July 26, 1908. : 
Present :—Mr. Justice Johnstone and Mr. 
Justice Lal Chand. 
GURDIAL SINGH AND oraexs—Derenp- 
ANTS—A PPELLANTS 
versus 
ARUR SINGH AND OTHERS—PLAINTIFFS— 
RESrONDANTS. 

Custom —Suzsesson—Widow allwwed to succeed 
to her husband's collaterals—Bhullur Jats of Amritsar 
and Gurdaspur Districts 

Among Bhullar Jats of Amritsar and Gurdaspur 
Districts, the widow of a sonless proprietor is entitled 
to suceced collaterally just as her husband, if ahve, 
would have succeeded 

` First appeal from the decree of Lala 
Harnam Das, District Judge, Gurdaspur, 
dated the 28th February 1906. 

Ishwar Das, for the Appellants. 

Sukh Dial, for the Respondents. 

Judgment,.—tThe claim here is made 
by way of inheritance, and ıt covers lands, 
gardens and houses in mangas Pathan Chak, 
Naushahra, Targarh and ~Gobindsar in the 
district of Gurdaspur, and in mauza 
Vachhoa in the Amritsar District. The full 
pedigree table of the family is to be found 
among the printed exhibits in the paper-book 
and a table, abridged but adequate, is set forth 
at the beginning of the judgment of the Court 
below. The properties in suit are clearly 
defined, and the pleadings are‘sufficiently de- 
tailed in the said judgment and need not 
be repeated here. It is enough to say that 
the Court below drew up 12 issnes and came 
to the following findings.— 

* * x * + * * 

(c). Among these Bhullar Jats of Amritsar 
and Gurdaspur widows get a life estate in 
their husband’s property, but do not inherit 
collaterally from his relatives. Hence the 
widows Karm Kour, Ind Kour and Balwant, 
Kovur, defendants, ave not entitled to the’/12th 
share claimed for them, and plaintiffs are en- 
titled to 3/4th of the whole by inheritance. 

» * * + * * * 


On these findings the Court decrepd in 
full for the plaintiffs. 
* * * * * + * 


Defendants Nos. l and 2 appeal, and 
plaintiffs have filed cross-objection. 
# + * t * * 4 
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In regard to the right of widowg in this 
got fo succeed collaterally as their husbands 
would have succeeded, my opinion is not the 
same as that of the Jearasd District Judge. 
There can be no doubt that no general custom 
exists in the Province whereby widows suc- 
ceed collaterally as their husbands would have 
done ; but there are many instances supported 
by judicial authority of such succession 

See Rani v. Makhi (1), Arains of Nakodar ; 
Wda Khan v. Mussmmat Amiro (2), Rajputs 
of Hoshiarpur; Puran v. Mussammat Raj 
Devi (3), Rajputs of Una; Mussammat Shibbo 
v. Buta (4), Rajputs of Hoshiarpur ; Bahadur 
Singh v. Mussammat Nikali (5), Jats of 
Ajnala; Anar Devi v. Kaulan (6), Rajputs 
of Hoshiarpur; Khem Singh v. Biru (7), 


Rajputs of Jullundur; Saddan v. Khemi (8), 


Jats of Jagraon; and Lahori v. Radho (9), 
Ghirths of Kangra. 

Ido not think I need not go minutely 
through these rulings especially as Bahadur 
Singh v. Mussummat Nihali (5) is an Amrit- 
sar case, and was based upon a specific en- 
quiry into custom in all parts of Amritsar. 
In view of these rulings, and specially of 
- Bahadur Singh v. Mussammat Nthali (5), I 
am of opinion that such an authority as of 
Mussammat Aso v. Mussammat Tabi (10) 
(from Ferozepore) loses much of its value. 
Anyhow as regards the part, of the Pro- 
vince about Amritsar and Hoshiarpur it can- 
not fairly be said that the collateral succession 
of widows is very ‘ exceptional. ” In most 
of the above rulings it is plainly said that 
the widow succeeds exactly as her husband 
would have done, that is} to any agnatic re- 
lative of the latter. 

Mr. Sukh Dial, in connection with the 
Bahadur Singh’s case (5) remarks, on the 
strength of a passage in the judgment of the 
lower Courts, that these Bhullar Jats live 
mainly in Gurdaspur, and not a single ruling 
of Gurdaspur has been cited. But the resi- 
dencé of the Bhullars as a whole in Gurdaspur 
is denied, and I can find no indications of 
it, but only two indications the other way, 
viz., first, manza Bhuollar is certainly in 
Amritsar (see fifth of the mutations relied 
upon by Lala Ishwar Das) ; and secondly, 
while no Bhullars are mentioned in the Gur- 

(1) 148 P. B, 1889. (6) 48 P R, 1905 

(2) 177 P. B, 1889. (7) 44 P B, 1905 

A 586 P R,1891 (8) 15 P B, 1906. 

(4) 111 P. R, 1891. (8) 72 P R., 1906. 

(5) 133 P, B., 1893, (10) 77 P. R., 1893. 
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daspur Gazetteer of 1891-92, they are mentioned 
in the Amritsar Gazetteer (page 52, 1892-93) 
as a tribe deserving mention. Thus the ex- 
treme value of the ruling of Bahadur Singh v. 
Mussammat Nihalé (5) is clear 

Mr. Sukh Dial, with some force and reason, 
points ont that in most of the rulings and 
authorities in favour of collateral succession 
of widows, they were allowed to succeed only 
to husband’s brothers or other very near re- 
latives; whereas here all the three ladies’ 
husbands were related to Sundur Singh in 
the fifth degree; and he pomts ont that the 
distinction between succession within a very 
small group and collateral succession gener- 
ally is very strong and was explained in 
Rani v. Makhi (1). I can readily concede 
that in case of very distant relationship widows 
might very often not be able to enforce their 
rights; but in principle I can see no distinc- 
tion. If the-widow takes her husbard’s 
placa, as most of the rulings say she does, 
there is no limit to her succession collaterally 
except the limit that would have applied also 
to her husband. In at least one ruling, 
Puran v. Mussammat Raj Devi (3), the 
widow’s husband was in fourth degree from 
the deceased person. and in many other 
cases the relationship was more remote than 
that of a brother. 

The special evidence of instances in the 
present case shows that collateral succession 
of widows has been recognised in this very 
family, and there are instances ın other vil- 
lages. Thus, in this very family this same 
widow, Musammat Karm Kour (defendant), 
widow of Pal Singh, succeeded to the estates 
of three brothers of her hnsband’s father to 
the exclusion of her hnusband’s grandfather’s 
brother. Altogether three instances are given 
by the witnesses, Dhanpat Rai. patwart, and 
others, and there are five mutation entries 
(one of which covers ono of the three mstances 
aforesaid). 

Further, as an indication of the feeling of 
the family on the subject in the litigation of 
1882 (see page 16 of paper-book), plaintiffs 
expressly left out Musammat Karm Kour’s 
share in suing, showing they recogmsed her 
right to succeed collaterally 

The oral evidence as to custom has, apart 
from the three instances noticed above, been 
rightly found of little value; and in. my 
opimon Lala Ishwar Das is right in insisting 
upon the inadequacy of the four judgments 
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relied upon by the other side. There ure 
Lol at pages 20, 23, 32 and 39 of the paper- 
book. The first and third of these are not in 
point at all. and in the fourth the widow was 
evidently too poor to make any fight of it. 
In thesecond the onus was laid on the widow, 
and she failed to discharge it. Here in the 
present case on the contrary there is a great 
deal of support to the widows’ right; and in 
short 1 would find in favour of their title to 
sneceed to appropriate shares of Sundur 
Singh's estate, 76, an aggregate of 5/12 

+ > * %* x + x 


I would, then, accept the appeal only to 
this extent that ihe shares of the three 
widows aforesaid 5/12 be deducted from the 

_ decree in which instead of 3/4 of this and that 
plaintiffs will be given 5/12 
¥ * 2 * # Wk + 


Appeal partly acecpted. 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Execution Fst APPEAL No. 228 or 1908. 
May 3, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball, 
Musammat AMNA BIBI AND OTHER8S— 
JUDGMENT- DEBTORS—ÅPPELLANTS 
versus 


Musammat NAJMUNNISSA BIBI—Dercrke- 


HOLDER— RESPONDENT. 

Ciuil Procedure Cuda (Act, XIV of 1882), 4 £66 (g) 
—-Lengtons Act (XXII of 1871), s. 11—Defintion of 
political ponswon--Piopaty granted in lieu of cash 
political posan, whether can Le attached im tenun 
af dener, 

One K bod been granted a political pensicn of 
Rs. 4,000 per annum for which the grant of a taluga 
was subsequently substituted at a given rent. 
Acconding to the giant tho taluga had to continue 
m perpetuity in the manner of an hereditary holding, 
Zamindurı mecroosi, in possession of the grantce’s 
heirs and succesrors, provided they paid the revenue 
to Government Since ihe grant the property had 
all along beon treated by the members of the family 
of -K ag an ordinary Zaminadart holding 

Held, that the property could not be treated aa 
a political pension and was liable to attachment in 
execution of n decree Lachm: Narain vy. Makund 
Singh, 260 A 617; The Secretary of State for India 
in Council v Khemchand Jeychand, 4 B , 432, referred 
to. 

Heid, further, that the word “pension? in section 
11 of the Pensions Act, 18 used m its ordimary and 
well-known sxonso, namely that of a periodical 
allowance or stipend granted, not in respect of any 
right, privilege, perquisite or office, but on account 
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of past serwices, or particular merits. or ng compen- 
sation to the dethroned pincer, their families and 
defendants. 


@ 
Fixccution second appeal from the decision Ye 
of the Additional Subordinate Judge of 
Gorakhpur, dated the 28th of July 1908, 


Abdul Raoof, for the Appellant. 
Muhammad Ishaq, for the Respondent. 


Judgment.—tThis appeal arises out 
of an application for execution of a decree 
by the respondent Musammat Najmun- 
nissa Bibi, who has obtained a decree for 
dower against the other heirs of her deceased 
husband. The decreeis dated the 16th of August 
1904. In execution of that decree‘she has at- 
tached some 21 villages inthe hands of the 
judgment-debtors appertaining to taluga 
Ganeshpur. The judgment-debtors have 
objected to this attachment on the ground 
that the property constitutes a political 
pension within the meaning of section 266 (g) 
of the Code of Civil Procedure of 1882. The 
lower Court has held against them and they 
have come on appeal to this Court 

The sole question for decision is whether 
the property attached can be considered to 
be a political pension within the meaning 
of section 266 (g) of the Code. 

The parties are the descendanis of one 
Kadir Bakhsh, a Pindari chief, who in the 
earlier part of the nineteenth century was 
granted by the Government of India a 
pension of Rs. 4,000 per annum. In the 
year 1819 by a sanad, dated the [l4th of 
January of that year the Government of 
India bestowed on Kadir Bakhsh, in Leu of 
his so called pension, a revenue free Jagir 
consisting of 27 villrges. The sanad runs 
as follows (after relating the fact of the 
grant to Kadir Bakhsh): “On the decease 
of Kadir Bakhsh the estate will be continued 
in perpetuity in the manner of an hereditary 
holding, Zanitndari Movwroost, in possession 
of his heirs and successors, provided that 
an adequate payment of revenue be made 
to Government”. Subsequently in the year 
1822 at the request of Kadir Bakhsh him- 
self revenue amounting to Rs. 1,877-8-0 
was assessed on this estate, to come .into 
force on the decease of Kadir Bakhsh. From 
that time the heirs of Kadir Bakhsh have 
held this estate on the payment of this 
permanent revenue to Government. Sub- 
sequently, in the year 1862, the predecessors 
in title of the present parties brought q 
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suit against the Government claiming the 
full proprietary right as Zamindgrs over 
an 4rea of 8,000- odd bighas (part of estate 
granted by the sanad). That case proceeded 
on the assumption that Kadir Bakhsh was 
the full owner of 3,933 bighas, the balance of 
the property. Tho question of the full 
ownorship of this portion of the estate wus 
notin dispute. The plaintiffs in that case 
obtained from their Lordships of the Privy 
Council, on the 22nd of February 1870, a 
decree for possession as full proprietors and 
Zamindars of the entire area of 8,000 odd 
bighas. It also appears that subsequently 
to this various portions of this estate have 
been sold by public auction and have also 
been transferred by co-sharers. So that it 
is clear that the property has all along 
been treated by the members of this family 
as an ordinary Zamindari holding subject 
simply to the payment of Government 
. revenue 

The contention for the appollants is that 
the property really belongs to the Govern- 
ment and the appellants have only a right 
to recover from ıb their pension granted by 
Government originally to Kadir Bakhsh, and 
that, therefore, the property must be treated 
as a political pension and not liable to 
attachment in execution of the decree. A 
similar question arose in the case 
of Lachmi Narain v. Makund Singh (1). 
It was therein held that Zamindari granted 
by Government as a reward for service 
rendered is not a pension and its alienation 
by the grantee is not prohibited either by Act 
XXIII of 1871 or by section 266 of the Code 
of Civil Procedure. At page 621 of the Report 
the learned Judges held as follows: “We 
have no doubt that the word ‘pension’ in 
section Ll of the Pensions Act and in section 266 
of the Code of Civil Procedure implies periodi- 
cal payments of money by Government to the 
pensionerin the manner prescribed by section § 
of the Act.” The learned Judges also quoted 
the ease of The Secretary of State for India 
in Oounctl v. Khemchand Jeychand (2), 
where the same question also arose 
and was decided and in which it was held 
as follows: “ It follows that in our 
opinion the word ‘pension’ in section ll 
is used in its ordinary and well-known 
sense, namely, that of a periodical allow- 
ance or stipend granted, not in respect 

(1) 26 A.617. (2) 4 B. 482. 
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of any right, privilege, perquisite or office. 
but on account of past services, or particular 
merits, or as compensation to dethroned 
princes, their families and dependants.” 


- With this definition we fnlly concur and it 
_is very difficult to see how the Zamindars 


which was granted, under the sanad of 
the 14th of Jannary 1819, can now be deemed 
a political pension. ; 

Our attention has been called to the 
decision of a Bench of this Comt in an 
unreported case. case No. 32 of 1878, dated the 
27th of November 1878 names? It appears 
that at the time when this grant was made 
to Kadir Bakhsh a similar grant was made 
to another Pindari chief named Karim 
Khan under another sanad, practically 
worded tho same ns the one in this cage. It 
was held by the learned Judges. who decided 
that case, that the property was not liable 
to attachment. The judgment runs as 
follows: “It appears that a necessary 
allowance in the nature of a political pension 
was originally granted to the ancestor of 
the judgment-debtors, a Pindari chief Karim ` 
Khan. For their necessary allowance a 
grant of the taluga at a given rent was 
substituted. The Government has from 
1846 up to the present time asserted that 
the grant was a Jagir escheating to the 
Government on failure of the Jagirdar’s 
heirs and which the Jagtrdars for the time 
being are incompetent to alienate. We may 
refer to the letter No. 2367 of 1846 from 
the Secretary to Government, to the Secretary. 
Sudder Board of Revenue; the letter of 
the Commissioner of the Southern Division, 
to the Sudder Board, dated the 6th June 
1853, and No. 205 ; and to the letter No. 224 
from the Secretary to the Sudder Board, to the 
Commissioner of the Benares Division, 17th 
June 1853.” It does not appear from this 
judgment that the terms of the sanad were at 
all considered. It is based on certain 
correspondence which was before the learned 
Judges, but which is not before us and which, 
moreover, does not relate to the present _ 
estate. The circumstances of that case 
appear to have been somewhat different to 
those of the case before us. In view of the ` 
recent ruling of this Court mentioned above 
and of the circumstances of this case set 
forth, we find it impossible to hold that tho 
attached property can in any way be consider- 
ed a political pension and therefore not liable |, 
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to attachment and sale. The appeal, there- 
fore, fails and is dismissed with costs in- 


cluding fees on the higher scale 
f . Appeal dismissed., 


(78 P. W. R. 1909 ; 52 P. R. 1909). 
PUNJAB CHIEF COURT. 
MISCELIANEOUS Civiu Appean No. 564 or 1906. 
February 4, 1907. 
Present :—Mr. Justice Robertson and 
Mr. Justice Shah Din, K. B. 
PEACHEY—Jupament-DEBTOR—A PPELLANT 
VETSUS 
PUNJAB BANKING COMPANY, 
LIMITED, LAHORE—-DECREK-HOLDER— 
RESPONDENT. 

Limitation Art (XV of 1877), 8%. 14, 19, sch IL art. 
179 (4)— Berens im of decree—Acknowledgmont ta oztend 
Limetation—E volusion of time of proceeding vona fide— 
Stop-in-aud af execution. 

On Jat March, 1900, B got a decreo against P, with 
a lien on his immovable property, a tee garden, In 
execution of another simple money-decree of R. against 
P the garden was attached and ordered to bo sold. 
On 23rd March, 1801 P wrote aletter of which tho 
followmg portion 19 materinl “ Ihave done my best 
and have informed the Court that the garden is 
nuder mortgage to vou, and haro shown the Chiof 
Court judgment, but to no effect Please write to M 
L. Kayastha, Barrister-at-Law to filo an application at 
once” On dth October, 1903, P. wrote another lotter 
in which he requested B, “To wire: at once to Mr. 
Kayastha lottmg him know the amountdue by me to you 
and on the security of garden, and that you object to 
tho sale till your fall amount is guaranteed by R. and 
Co. The file only shows Rs. 11,000 due to you and 
under the cireninstances yon will only get Rs 11,000, 
and the balance will be paid to R and Co” 

On 4th April, 1901 B applied to be paid first out 
of the sale-proceeds. This prayor was repeated n 
another application of 21st January, 1902 which was 
granted on 21at February 1902. After auction, B. 
made a 3rd application to tho same effect In 
pursnance to P’ a 2ud lotter B. made a 4th applica- 
tion stating the total nmount due from P. was Rs. 
38,700. On 14th Novembor, 1908, the Court allowed 
Ra. 10,686-9-9, which he received on 28rd December, 
1903 

On 7th January, 1905, the sale was set aside by tho 
Chief Court. f 

B. refundod the amount as directed on 11th August, 
1905, and on 23rd November, B applicd for execution 
ofthe decree. P. pleaded that tho application wag 
time barred - 

/Teid, that B’s application of 23rd December 1905, 
was within timo inasmuch as -— 

(1) P'a both letters amounted to acknowledgments 
of linbility within the meaning of s. 19 of the Limita- 
tion Act 

(2) the time spont between 4th April, 1901, and 
llth August, 1905, is to be excluded as allowed by 
gection 14 of the Act. 
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Sukhamom Chnodhrant v, Ishan Chunder Roy, 25 L 
A 95atp 100 and Nam Ian Sethy. Rup Chand, 88 


C. 1047 at Bp 1057-58, followed. e 
Dharma Vithal v. Govind Sadata lar, 8 B. 99 at pp. 
102,103, and Vexka'ay. Parthasarathi, 16 M. 220, dis- 


tinguished. 

Miscellaneous first Appeal from the order 
of F. B. R. Spencer, Esquire, District Judge, 
Kangra, dated the 25th April, 1906. 

Sukh Dial, for the Appellant. “ 

Shircore, for the Respondent. 

Judgment.—this appeal arises out of 
execution proceedings. The facts which are 
material to the decision of the appeal lie with- 
in a short compass and are as follows — 

The decree which is sought to be executed 
was passed by this Court in favour of the 
Punjab Banking Company on the Ist of 
March 1900, and was one “for Rs. 7,401-8-0 
bearing future interest at Rs. 6 per cent. per 
annum from the date of the decree of the 
District Judge (viz. 23rd June 1896) to 
date of realization, against Mr. Peachey, 
defendant No.1, personally, and against tho 
Monsimbal Tea Estate realizable by attach- 
ment and sale of that estate subject to the 
farm to Arjan Singh, and against other 
property of defendant No. l” The decree-hold- 
ers did not make a formal application for 
execution of this decree until tha 23rd No- 
vember 1905. and it is conceded that ihe ap- 
plication in question would be barred by 
time unless limitation were saved by reason 
of certain applications made by the decree- 
holders in the course of execution proceedings 
initiated by certain other judgment-creditors 
(Ram Chand and others) of Mr. Peachey, and 
by two letters written by the latter in 1901 
and 1903 to tbe Bank. It appears that on 
the 23rd December 1898, Ram Chand and 
others, decree-holders, applied for execution 
ofa decree for Rs 4,202 obtained by them 
in the Amritsar District, in March 1893, 
against Mr. Peachey. These decree-holders 
got the Monsimbal Tea Estate attached, and 
in 1901 got an order for its sale to take place 
on the 20th April 1901. On 23rd March 
1901, Mr. Peachey wrote a letter to the Punjab 
Banking Company (Exhibit 12) in which he 
informed the Bank that the Monsimbal Estate 
was to be sold on 20th April at the instance 
of Ram Chand, decree-holder, and asked the 
Bank to apply to the Court to have the suc- 
tion sale set aside. In this letter occurs the 
following passage: “ I have done my best 
and have informed the Court that the garden 
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is under mortgage to you, and have shown the 
Chief Court judgment, but to no effect. Please 
write to M. L. Kayastha, Barrister-at-law, to 
flean application at once.” 

In pursuance of the request contamed in 
this letter the Bank made an application to 
the executing Court on 4th April 1901 (filing 
with it a copy of the judgment of the Chief 
Court, dated Ist March 1900), praying 
that the amount due to the Bank, which 
under the judgment of this Court was a 
charge on the Tea Estate, be paid first out of the 
sale-proceeds, and that the balance be made 
over to Ram Chand, decree-holder. No order 
appears to have been passed upon this appli- 
cation. A second application was put in by the 
Bank on the 21st January 1902, in which a 
reference is made tothe previous application, 
and the prayer is repeated that the auction 
sale be made subject to the charge created by 
the decision of the Chief Court in favour of the 
applicants. Upon this application the District 


Judge (Mr. Langley) passed an order on 21st- 


February 1902 in the following terms -— 

“ The decree of the Punjab Banking Com- 
pany is against the defendant (Peachey) per- 
sonally and against the Monsimbal Tea 
Estate of which the plaintiffs (the Bank) are 
now the sole mortgagees. = * It is 
clear that in virtue of their mortgage-deed 
of September 11th, 1891, the Punjab Banking 
Company have the first claim on proceeds of 
sale of the mortgaged Tea Estate, the applica- 
tion is accordingly granted.” 

After certain intermediate proceedings, the 
Tea Hstate was sold by auction on 22nd Sep- 
tember 1903 for Rs. 14,050; and the Bank 
made a third application on the 2nd of Octo- 
ber 1903, reiterating their prayer as to prior 
payment out of the sale-proceeds ın the terms 
of their previous applications. Before orders 
were passed on this application, Mr. Peachey 
wrote to the Bank another letter on 5th Octo- 
ber 1903, in which, after informing the Bank 
of the auction sale on 22nd September for Rs. 
14,050, he requests them “ to wire at once to 
Mr. Kayastha letting him know the amount 
due by me to you and on the security of the 
garden, and that you object to the sale till 
your full amount is guaranteed by Ram Chand 
and Company”. The letter goes on to say.— 
“ The file only shows Rs. 11,000 due to you, 
and under the circumstances you will only get 
Rs. 11,000, and the balance will be paid to 
Ram Chand and Company.” As requested 
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in this letter tho Bank made a fourth appli 
cation on 8th October 1903, stating the tota 
amount due to them (including Rs. 7,401 
which under the decree of the Chief Court 
was a specific charge on the estate) as Rs. 
33,700, and praying that the auction sale, 
being for a smaller sum, may not be confirm- 
ed. The final order on this application was 
passed on 14th November 1903, allowing the 
Bank asum of Rs. 10,685-4-9, which consist- 
ed of the two items of (1) Rs. 7,401-8-0, the 
amount decreed by the Chief Court, and (2) 
Rs. 3,283-12-9. being the interest thereon up 
to the date of the order, and disallowing the 
additional amount alleged to be due to the 
Bank out of the estate. The Bank applied 
on 21st December 1903 to draw this sum 
of Rs, 10,685-4-9, and it was paid to them on 
the 28rd December. The judgment-debtor, 
however, appealed to this Court from the 
order confirming the auction sale, and the 
sale was set aside by this Court on ith Janu- 
ary 1905 (see Peachey v. Jamna Das (1)). 
On the case going back to the executing 
Court, Mr. Peachey paid in the amount of the 
decree due to Ram Chand at whose instance 
execution proceedings had been going on, 
whereupon the Court stopped further action 
on the execution side, called upon the Punjab 
Banking Company to refund Rs. 10,685-4-9 
which had ‘been paid to them out of the 
sale-proceeds, and gave back possession of the 
Tea Estate to the judgment-debtor. The 
Bank paid in Rs. 10,685-4-9 as directed on 
llth August 1905, and applied for execution 
of their own decree on 23rd November 1905. 
The question for decision in this appeal is 
whether this last mentioned apphcation is 
within limitation. The judgment-debtor in 
the Court below contended that it was not 
within time, but the Court has decided that 
it is, on the following grounds-—(1) that 
the applications made by the decree-holders 
on 4th April 1901 and 21st January 1902 
were applications to the executing Court “to 
take a step in aid of execution” within the 
meaning of article 179, clause (4) of sche- 
dule II to the Limitation Act; (2) that the 
letters addressed by the judgment-debtor to 
the Bank on 28rd March 1901 and 5th 
October 1903 contain valid acknowledgments 
of liability within the meaning of section 19 
of the Act; (3) thatthe decree-holders have been 
making bona fide efforta to get satisfaction of 
(1) 47 P. R., 1905, ; 
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their decree between 1901 and 1905, and that 
they are, therefore, entitled to the exclusion 
of the period between these years. 

Under section 14 of the Act Mr. Sukh Dial, 
who argued the appeal with considerable 
ability on behalf of the jodgment-debtor, 
strenuously contended before us that the 
grounds upon which the decision of the Lower 
Court proceeds were not tenable and that the 
application of 23rd November 1905 was, there- 
fore, barred by limitation. In the view we 
take of the case, it is unnecessary for us to 
consider and decide whether the applications 
of 4th April 1901 and 2lst January 1902 
were or were not ` steps-in-aid of execution ” 
withinthe purview of article 179 (4), schedule 
II to the Limitation Act, as we think that, 
under the circumstances disclosed in this 
case, the second and the third grounds upon 
which the lower Court’s decision is based are 
sound : 

The first letter of the judgment-debtor, 
dated 28rd March 1901, expressly mentions 
“the Chief Court judgment,” which the 
writer admitted in his evidence as a witness 
for the Bank was no other than the judg- 
ment, dated Ist March 1900, and refers to 
the estate as being under “ mortgage” to 
the Bank, meaning of course the “charge” 
created thereon by the decree of this Court. 
The letter, therefore, contains an admission 
of liability tothe Bank arising out of this 
Court’s decree, and as the writer asks the 
Bank to apply to the executing Court to 
safeguard their interests as decree-holders 
(for that is the only reasonable interpre- 
tation of the letter) the writer acknowledges 
that the Banking Company have the right 
to get satisfaction of their decree out of the 
Tea Estate The expression “set aside the sale” 
used in the letter is clearly inaccurate and 
does not convey the real intention of the 
writer, as admittedly no gale had taken 
place at the time; and its true meaning is 
further explained by the action which the 
Bank took upon this letter, namely, their 
application of 4th April 1901, which contains 
a distinct prayer, not that the sale be set 
aside but that the amount due to the Bank 
under the Chief Court judgment be paid 
out of the sale-proceeds when the sale takes 
place. | 

Similarly the second letter, dated 5th Octo- 
ber 1903, contains an express admission that 
“Rs. 11,000 were due” to the Bank as 
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“shown by the file”, and that “under the 
incumbragce” (če. the charge created by 
the decree of the Chief Court) “ you ‘will 
only get Rs. 11,000.” If this is not an ack- 
nowledgment of Hability in respect of the 
Bank’s right as decree-holders to receive 
Rs. 11,000 (which was only an approximate 
figure, the real amount being Rs. 10,685-4-9) 
out of the sale-proceeds, it is somewhat diffi- 
cult to see what is a valid acknowledgment 
for purposes of section 19 of the Limitation 
Act. Under explanation to the section an 
acknowledgment is sufficient though it omits 
to specify the exact nature of the right; 
but here we have a case where the nature 
of the vight is, when considered in the light 
of the proceedings pending in 1901-1903 and 
the other attendant circumstances, sufficiently 
specified, so faras it could be done for pur- 
poses of the object then in view, by tho 
judgment-debtor himself, and yet it is argued 
that the latter was not admitting his liability 
to the Bank in respect of their 11ght to get 
satisfaction of their decree “ with the know- 
ledge that he was admitting it.” The exist- 
ence of the decree of the Chief Comt in 
favour of the Bank is clearly admitted in 
Mr. Peachey’s letters, as also that of the charge 
on the Tea Estate -which was created by that 
decree: and the decree-holders are asked to 
apply to get their charge recognised and to 
be paid out of the sale-proceeds before Ram 
Chand and Company. Under these circum- 
stances the observations of ther Lordships 
of the Privy Council in Sukhamont Chowdh- 
rani v. Ishan Chunder Roy (2), (at page 100) 
and in Maniram Seth v. Seth Rupchand (3), 
(at pages 1057-1058) would fully apply to 
this case. 

In support of his contention Mr. Sukh 
Dial cited Dharma Vithal v. Govind Sadvalkar 
(4), (pages 102-108) and Venkata v. Partha- 
saradhi (5). Now, in the Bombay case the 
facts were wholly dissimilar to those of this 
case, and the principle enunciated therein is 4 
in no way departed from in the view we*’take 
of the effect of Mr. Peachey’s letters. There the 
receipt which was relied upon as containing 
an acknowledgment of liability in respect of 
the plaintiff's right to redeem the land, sım- 
ply acknowledged having received possession 
of the mortgaged land as directed by the 

(2) L. R, 25 I A. 95; 250.844. 

(8) 88 O. 1047. (4) 8 B. 99. 

(5) 16 M. 220. 
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decree, and it was rightly held that all that 
this receipt admitted by implicationewas that 
the land had been awarded tothe decree- 
holder who passed the receipt. The decree 
could not be incorporated into the receipt 
by reference, nor could it be held that since 
the decree mentioned the mortgage of 1827, 
therefore the decree-holder in passing the 
receipt in question had the mortgage present 
to his consciousness and must be taken to 
have admitted the existence of a jural re- 
lation between himself and the mortgagor. 
Again, the Madras case clearly is not in point. 
There all that was held was that a particular 
deposition given by the obliger of a bond as a 
witness in a suit to which he was not ao 
party did not contain an acknowledgment of 
the debt sued upon, because there was in 
the whole of the statement no unqualified 
and unequivocal admission that the debt 
in question was at all due. The principle 
laid down is (see page 222, paragraph 2) 
that “the acknowledgment Ael be such as 
will lead the Court to infer an intention on 
the part of the writer to pay or satisfy the 
debt.” Itis this primciple which is to be 
applied to the facts of each particular case, 
and applying it to the circumstances of the 
present case, we are clearly of opinion that 
each of the letters of Mr. Peachey, dated 23rd 
March 1901, and 5th October 1903, aforesaid 
contains an acknowledgment of liability with- 
in the meaning of section 19 of the Limita- 
tion Act, and that the present application for 
execution is, therefore, amply within time. 
With regard to the third ground on which 
the lower Court has based its decision, we 
think, after having given our very best con- 
sideration to the argument of Mr. Sukh Dial 
in support of the contrary position, that sec- 
tion 14 of the Limitation Act applies to this 
case. From the facts as summarised above 
it is perfectly clear that the respondents in 
good faith made no less than four applica- 
tions, namely, on the 4th April 1901, 21st 
Janury 1902, 2nd October 1903, and 8th 
October 1908, with a view dio obtain satis- 
faction of their decree, which is precisely 
the relief sought in the present application 
and that the Court to which these applications 
were made was ultimately “unable to grant” 
them because of the auction sale having been 
set, aside By order of this Court, dated 7th 
January 1905, and because of the judgment- 
debtor having paid in the decretal amount 
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due to Ram Chand and others, which neces- 
sarily resulted in the executing Court ceasing 
to exercise jurisdiction in regard to the pro- 
ceedings initiated by Ram Chand's application 
for execution. It can-hardly be seriously argued 
that because at one time the applications of the 
Bank were accepted and Rs. 10,685 were 
paid to them out of the sale-proceeds, there- 
fore, although the salo was finally set aside 
by this Court and the amount received by 
the Bank refunded by order of Court and 
the execution proceedings were withdrawn from 
the cognizance of the Court, the latter can- 
not be said to be “unable to grant” appli- 
cations. Such a contention is, we consider, 
untenable, and we have no hesitation in 
overruling it. We hold, therefore, that in 
computing the period of limitation for the 
present applications the decree-holders are 
entitled under section 14 of the Limitation 
Act to exclude the period between the 4th 
April 1901, the date of their first application, 
and the lith August 1905, the date on which 
they refunded the amount which they had 
received out of the sale proceeds of the Mon- 
simbal Tea Estate. 

For the above reasons, we hold that tho 
decree-holders’ application, for execution, dated 
23rd November 1905, is within time, and we 
dismiss this appeal with costs. 


Appeal dismissed., 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Execution First Appear, No 276 op 1908, 
Apiril 29, 1609. 

Present :—-Mr. Justice Richards and 
Mr. Justice Alston. 

LALA HAR PRASAD-—DECREE-HOLDER— 
APPELLANT 
BETEUS 


SETH RADHA KRISHAN—JUDGMENT- 
DEBTOR— RESPONDENT. 

Civil Procedure Oode (Act XIV of 1882), è». 13, 43, 
647—Eeccution proceedings— Judgment-debtor’s objec- 
hon—Ce taim property not included in objection by mir- 
tuke—Second objection, whether bored . 

A judgmont-debtor objected to au attachment of 
certain property, but by mistake omitted to mention in 
lus objection certain houses in respect of which he 
filed another objection before sale . 

Held, tbat the judgment-debtor could make tlie second 
objection and that section 13 or 48, Civil Procedure 
Code, was no bar to such objection Held further, 
that the objection by a judgment-debtor is a proceed- « 
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ing taken in consequence of and as incidental to an 
application for execution by the decree-holder 


Execution first appeal from the, decision 


‘of the Subordinate Judge of Agra, dated the 


25th of June 1908. 

Sunder Lal, for the Appellant. 
Satish Ohandra Banerji (Satal 
Ghose with him), for the Respondent. 

Judgment.—tThis ‘execution appeal 
arises out of the following facts A mortgage- 
decree having been obtained, and the mort- 
gaged property having been sold, the proceeds 
proved insufficient, and a decree under section 
90 of the Transfer of Property Act was grant- 
ed to the decree-holder to realise the balance 
of the mortgage debt from the property of 
Ganga Prasad. In execution of that decree 
seven houses were attached. An objection 
was taken by Seth Radha Kishun, the minor 
judgment-debtor. The objection applied to 
three out of the seven houses, and the objec- 
tion was that he had acquired these three 
houses under a deed of gift by his father in 
his lifetime, and that accordingly they were 
not liable to be sold in execution of the 
decree. An issue was framed as to the genu- 
ineness of the deed of gift. The decision was 
in favour of the judgment-debtor and the 
property was released. Just before the sale 
the judgment debtor came in with a fresh 
objection, that part of the property which was 
going to be ‘sold was included in the deed 
of gift. He alleged that a mistake had been 
made, and that the particular premises 
marked A. B. ©. D. on the map were really 
part of the houses which had been released 
and that they should not be sold. The Court 
allowed the property to be sold, but directed 
that the claim of the judgment-debtor be 
proclaimed. The result of this of course is 
that the purchaser whom we believe to be 
the decree-holder purchased subject to any 
right which the judgment-debtor might 
establish. The Court below subsequently 
found that the houses and premises in dispute 
were really part of the houses No. 4408 and 
4410, and that they were covered by and in- 
eluded in the deed of gift. It accordingly 
allowed the objection of the judgment-debtor 
and released the houses and premises men- 
tioned above. The decree-~holder comes here 
in first appeal. He contends first that in the 
application for attachment and sale he 
specifically gave the boundaries of the houses 
and premises in dispute, that the judgment- 
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debtor’s objections did not extend to the 
houses and premises, and that an order for 
sale was actually made. He says that under 

these circumstances a further objection on the 

part of the judgment-debtor could not be 

made, and he relies upon section 43 and sec- 

tion 13 of Act No. XIV of 1882. He further 

says that onthe facts the Court below was’ 
wrong and that it ought to have decided 

against the judgment-debtor. On the question 

of fact the Court below has found that there 

really was a mistake made by the Patrokar of 

the minor objector, and that the premises 

now in dispute were really included in the 

deed of gift and formed part of the houses 

beaming municipal numbers 4408 and 4410. 

We have not been referred to the evidence at 

any length, nor have we been given any suf- 

ficient reason to justify our reversing the 
decision of the Court below, on this question 
of fact. 

The argument based upon section 43 is 
that the judgment-debtor in his objections 
ought to have included the houses and p1emises 
now in dispute and that under section 
43 he was bound to do so. Section 43 on the 
face of it refers only to suits, and the pro- 
visions of section 647 have to be called in aid 
to make the section apply to claims made 
other than suits. However, the explanation 
of that section provides that the section shall 
not apply to applications for execution of 
decrees. The appellant contends that the 
judgment-debtor’s objection was not an ap- 
plication for execution, and that therefore 
section 43 applies. We do not follow this 
contention. The objection by the judgment- 
debtor was a proceeding taken by him in 
consequence of and as incidental to an ap- 
plication for execution by the decree-holder. 
We do not think under the circumstances 
that section 43 has any application. Section 
18 of the same Act is next relied on. That 
section provides that no Court shall try any 
suit or issue in which the matter directly and 
substantially in issue has been divectly“and 
substantially in issue in a former suit. Now 
the question whether or not these particular 
premises were or were not included in the 
deed of gift, was never in issue before. Ex- 
planation II is relied on which provides that 
any matter which might and ought to have 
been made ground of defence or attack in 
such former suit shall be deemed to have 
been a matter directly and substantially- in 
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issue in such suit. Assuming that this ex- 
planation applies toan issue in execution 
@ 5. 6 
proceedings, it would never have been a 
gromd of defence or attack to have shown 
“that the disputed premises were included in 
the deed of gift. The issue previously tried 
was solely the issue as to the validity or in- 
validity of the deéd of gift. We accordingly 
dismiss the appeal. Under the circumstances 
we direct that each party should bear their 
own costs of the appeal. 


Appeal dismissed. 


< (53 P. R. 1909). 

PUNJAB CHIEF COURT. 
Seconp Crvm Appsan No. 507 or 1905. 
April 26, 1907. 

Present :—Mr Justice Rattigan and Mr. 
Justice Shah Din, K. B. 

YAD ALI AND OTHERS— PLAINTIFFS— 
APPELLANTS 
versus 
MUBARAK ALI—Dzrenpant—Re- 
SPONDENT. 

Lunitation Act (KV of 1877), 8. 28, Sch LI, art.120— 
Religious Institution—Surt for removal of Mutwalli end 
Imam-—Changs im religious opimon—Limitation— 
Starting point—-Continuing wrong, whether change of 
religious views 18 

A suit for a declaration that the Mutwall: and Imam 
of a mosque is hable to be removed from his office 
owing to his espousing religious opinions different from 
those of the congregation, 18 governed by art 120, 
sch. II of the Limitation Act, and the period of 
limitation begims to ron from the date of the change 
in religions views Jagan Nath Das v. Bubhadra Dua, 
19 0.776 Kidamb: ; Ragava v. Tirumals Asari, 6 M. 118, 
referred to 

A change of religious views on the part of an Imam 
is not a “wrong” constituting an invasion of a civil 
right vested in the worshippers of the mosque, and 
the subsequent persistent adherence by the Imam to 
his newly adopted views cannot properly be described 
as ẹ “continuing change” amounting to a “ continu- 
ing wrong” as contemplated by the terms of sec- 
tion 23 of the Limitation Act 
p An Imam and Mutwalli of a mosquo is not merely a 
servant ef the congregation or body of worshippers, and 
the latter have no right to remove him from the 
offices at their will and pleasure, without assigning 
and establishing sufficient cause for such removal 

Farther appeal from the decree of W. 
Ohevis, Esquire, Divisional Judge, Sialkot 
Division, dated 3rd January 1905. 

Beechey, for the Appellants. 

Kamal-ud-din, for the Respondent. 

Judgment.—tin this case the ma- 
terial allegations in the plaint on which 
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the plaintiffs’ claim was based are as 
follows .— 

“ (1). The Jama Masjid in question (situ- 
ate in the Sadar Bazar, Sialkot Canton- . 
ment) was built with funds raised by sub- 
scription among Muhammadan of the Hanafi 
sect. 

“(2) From time to time Government 
made free grants of land for the said masjid, 
and houses were constructed on the land so 
granted for residence of the Imam of 
the masjid with subscriptions raised among 
Hanatis. 

“(8). Ghulam Ali and others raises of 
the Hanafi sect, residert in the Sardar Bazar, 
Sialkot appointed the defendant’s father Imam 
of the said masjid and nikah-khawan, and made 
over to him the mauagement of the masjid and 
of the property attached thereto. 

“ (4). On the death of the defendant’s 
father, the defendant succeeded to the office 
of Imam and managed the affairs of the masjid 
and had control of the property appertain» 
ing to it. : 

“ (5). Four years ago, the defendant be- 
came the follower of the Mirza of Qadian and 
deserted the masjid in question. He went 
off to Qadan and took up employment ` 
under the Mirza. The Hanafi sect (in the 
Sialkot cantonment), therefore, appointed Qazi 
Rafi-nllah Imam of the masjid. 

“ (6). The defendant returtied’ recently 
(from Qadian) and took possession of the 
houses and the land appertaining to the 
masjid. He leads prayers in the masjid as 
Imam of a few persons of his (Mirzai) sect. 

“ (7). The Ulama and Imams of the Hanafi 
persuasion have promulgated the fatwa of 
kufar against the followers of the Mirza (of 
Qadian), and have declared it to be unlawful 
for the Hanafis to be led in prayers by one 
of the Mirzai creed. 

“ (8). According to provincial and local 
custom and under the provisions of the 
Muhammadan Law, the defendant (by rea- 
son of his being a follower of the Mirza of 
Qadian) is not competent to officiate as Imam 
of the said masjid, nor has he any right to 
say prayers therein. 

“ (9). The houses and the land appertain- 
ing to the said masjid, which are in posses- 
sion of the defendant are stated by him 
to be his own property. He was never, 
however, formally appointed Mutwallt of the 
mosque and of the property aforesaid. Hence, 
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he is liable to be dismissed from the offic 
of Mutwalli —" 

Upon those allegations the following reliefs 
were claimed. 

“ (a) That the defendant be declared 
unfit for the office of Imam of the 
masjid in question ; 

“ (b) That he be ejected from the property 
appertaining to the masjid of which 
be ig in possession ; 

“ (e) That he be dismissed from the office 
of Mutwalli; 

“ (d) That any other relief which the 
Court may think fit to grant be 
given. 

The plaint as originally filed was much more 
concise than the amended plaint. but the aw- 
cumstances stated therein as constituting the 
cause of action were substantially identical 
with those set forth in the latter document, 
as will appear from the third, fourth, and 
fifth paragraphs of the unamended plaint, which 
run as follows. 

“ (3) Maulvi Fazal Ahmad (defendant's 
father) during his lifetime, and after him 
the defendant, ‘remained followers of the 
Hanafi religion, and all the Muhammadans 
of the Sialkot Cantonment used to be led by 
them in prayer. 

“ (4) Four years ago, the defendant changed 

. his religious views, became the follower of 
Mirza Ghulam Ahmad of Qadian, and tuok 
up employment under him and began to re- 
side at Qadian. Hence, he is disqualified from 
discharging the duties of Imam and Mutwalli 
in accordance with the Hanafi religion. 

“ (5) Owing to the defendant having 
adopted new religious views, disputes have 
taken place several times between him and 
the Muhammadans of the Hanafi sect." 

Then followed the sixth and last paragraph, 
which contained the prayer for a merely 
declaratory decree in respect of the defendant 
being liable to be removed from the offices of 
Imam and Mutwalli; and of the plaintiffs 
having thought to appoint in his place any 
other person whose religious views were in 
accord with those of the plaintiffs. 

Tn the original plaint the suit was valued 
for purposes both of Court-fee and jurisdiction 
ab Rs. 130, while in the amended plaint, in 
which consequential relief was prayed for in 
addition to a declaration, it was valued at 
Rs. 480 for both purposes. The prayer for 
consequential relief in the amended plaint, 
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however, it will be observed, did not take the 
form of g prayer for delivery to the plaintiffs of 
possession of the mosque and of the immévable ` 
property appertaining thereto, because had 
it taken that form, the plaintiffs would have” 
had to pay an ad valoram Court-fee stamp 
upon the value of the said property, which 
in this case was found -by the first Court, 
after remand by the lower appellate Court, 
to be Rs. 5,648-10-0. In fact the de- 
fendant took the objection that the Court-fee 
stamp affixed by the plaintiffs was insufficient, 
but the first Court, decided, and decided 
we think rightly upon the authority of Bara 
Mangal Das v. Mahant Niranjan Das (1), that 
since the plaintiffs simply sought the removal 
of the defendant from the office of Mutwalli, 
which! would involve his ejectment from the 
immovable property of which he was in 
possession 1n that capacity. and did not seek 
possession of the property for themselves, full 
stamp could not be levied upon the value of 
the said property. 

We have referred to the nature and 
valuation of the plaintiffs’ suit in detail in 
order to make it cloar that the suit as laid 
does not (and indeed it was not seriously con- 
tended that it does) fall within the purview 
of articles 142 or 144 of the second schedule 
of the Limitation Act. 

In answer to the allegations in the original 
plaint, the defendant put forward a number of 
pleas, which it is unnecessary to notice at 
length for purposes of this appeal, urging, 
inter alia, that the defendant had become a 
follower of the Mirza of Qadian in the 
beginning of 1891, that this fact had been 
within the plaintiffs’ knowledge ever since that 
year, that the defendant had not deserted the 
mosque nor had he neglected his duties as 
Imam and Mutwallr, and that the plaintiffs’ 
suit was barred by limitation. The plaintiffs 
in their replication traversed all the pleas. 

Upon the above findings, the first Court 
framed eight issues, the fourth and fifth, 
issues relating in part to the qfestion 
whether the defendant had become a follower 
of the Mirza of Qidian four years before suit, 
as alleged by the plaintiffs, or in the year 1891, 
as pleaded by the - defendant, and the eighth 
issue relating to the question of bar by fmita- 
tion. After a full discussion of the evidence 
on the record the Court found that the 
defendant had become a follower of the 

(1) 56 P. R. 1895. 
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Mirza in 1891, and that the plaintiffs’® allega- 
tion that some time in 1894 he reverted to his 
prigiñal form of belief, and became a professed 
follower of the Mirza for the last time some 
four years before anit, was not established. Tt, 
therefore, held that article 120 of the second 
schedule of the Limitation Act applied to the 
suit as laid. that the right to sue accrned to 
the plaintiffs in 1891, and that the suit which 
was brought in July 1903 was consequently 
barred by limitation. On the merits also 
it arrived at findings adverse to the plaintiffs’ 
claim, and dismissed the suit. 

On appeal, the Divisional Judge, holding 
that the plaintiffs could not sue for a mere 
declaration of title, inasmuch as they were 
able to seek further relief within the purview 
of section 42, Specific Relief Act, remanded 
the case under section 566, Civil Procedure 
Code, to enable the plaintiffs to amend their 
plaint and for a trial of any additional issues 
which may arise out of the pleadings of the 
parties. The plaintiffs tiled an amended plaint 
(as set out above), the defendant raised a few 
additional-pleas, and the Court of first instance 
framed three more issues, finding on all three 
in defendant's favour. On a return being 
made to the lower appellate Court, the latter 
did not enter into a consideration of the 
question of limitation, but found, in agreement 
with the First Court, that the defendant had 
become a follower of the Mirza of Qadian in 
1891, and that the alleged reversiun on his 
part in 1894 to his original form of belief and 
a second declaration of his faith in the Mirza 
four years prior to sait were not established. 
It entered upon a discussion of the merits of 
the case and finding on all the essential points 
in defendant's favour dismissed the appeal. 

AL petition for revision was filed in this 
Court and was admitted as a further appeal 
under section 70 (1) (b) of the Punjab Courts 
Act: although Mr. Beechey has in the 
groundg of appeal raised several points relat- 
ing to the merits of the case, the arguments 
before us have on both sides been limited to 
the question of limitation, as it appeared to us 
that it was needless to entcr into the merits, if 
the view of the first Court in regard to limita- 
tion was a sound one. After giving our best 
consideration to the arguments advanced by 
Mr. Beechey on behalf of the appellants, we 
think that the suit is barred by time. 

It appears to us to be clear from the allega- 
tions in the amended plaint, no less than from 
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those in the original plaint, that the plaintiffs’ 
cause of action is that the defendant changed 
his religious views and became a follower of 
Mirza Ghulam Ahmad of Qadian four years 
before suit, and that by reason of the said 
change of religions belief, which involved a 
repudiation of the Hanafi system of faith, he 
became (conformably to the fatwa pronounced 
by the Hanafi Imams and doctors, as stated in 
the amended plaint) a kafar and as such 
disqualified for performing the duties of Imam 
and Mutwalli of the mosque in question. That 
being so, it is manifest that the right to sue 
accrued to the plaintiffs at the time when the 
defendant, according to the plaintiffs’ allega- 
tions, abjured the Hanafi creed and became 
a follower of the Mirza of Qadian ; and it is 
further clear that the suit not being one for 
possession of immovable proporty or any 
interest theroin, as has been shown above, and 
not being specially provided for in the 
second schedule of the Limitation <Act, falls 
within the purview of article 120 of the said 
schedule. The question of limitation in this 
case, therefore, is narrowed down to the 
simple question of fact; when did the defend- 
ant change his religious views and become an 
adherent of the Mirza of Qadian P The plaint- 
iffs alleged in their plaint that this took 
place four yeara before the institution of the 
suit, whereas ‘both the Courts below have 
found that it was so far back as 1821, that the 
defendant became a follower of the Mirza, and 
that the plaintiffs’ allegation that there was a 
reversion on the part of the defendant to the 
ortbodox form of belief in 1894 and a 
subsequent formal repudiation of it in or about 
the year 1899 was not substantiated. This 
appeal having been admitted under clause (b) 
of section 70 of the Punjab Courts Act, we 
must accept as final the finding of fact arrived 
at by the lower appellate Court on this 
point, and we must, therefore. hold that the 
right to sue accrued to the plaintiffs in 1891, 
and that their suit not having been brought 
within six years after the accrnal of the right 
is, under article 120 of the Limitation Act, 
barred by time. 

We can find no direct authority applicable to 
the question of limitation in a suit such as the 
present, but the veiw, which we venture to 
hold receives considerable snpport from the 
decisions in Jagun Nath Das v. Birbhadra Das 
(2) and Kidambi Ragava Ohariar v. Tirumalat 

(2) 19 C. 776. 
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Asari Nallur Ragavachartay (3). In the 
Calcutta case, it was held that a suit 
to oust a Shebatt of a Hindu endow- 
ment (to which immovable property was 
_attached} from his office, the appointment 
to which had been made by nomination, was a 
suit for which no period of limitation was 
specially provided, and was, therefore, govern- 
ed by article 120 of schedule II of the 
Limitation Act. In the Madras case, the 
Calcutta ruling was cited with approval and 
followed ; and with reference to the defend- 
ant’s contention thatthe suit being one for 
possession of immovable property attached 
to a temple (of which the plaintiff claimed to 
be sole Dharmkarta) was governed by article 
144 of the Limitation Act, the learned Judges 
observed: “The right to the land is only 
secondary to, and dependant upon, the right 
tothe office; and ifthe right to recover the 
office is barred, the right to recover the land 
attached to it is equally barred.” 

Mr. Beechey on behalf of the appellants 
tried to get over the difficulty of limitation by 
arguing (1) that the offices of Imam and 
Mutwalli not being hereditary, the defendant 
was merely a servant of the congregation or 
body of worshippers, and as such was liable 
- to be dismissed by the latter at any moment 
without any cause being alleged or shown for 
such dismissal, and (2) that the plaintiffs as 
representing the congregation had (as he put 
it) a “ continuing right” to the Imam of the 
mosque holding religious views in consonance 
with theirs, and that, therefore, a fresh period 
of limitation began to run at every moment of 
the time during which the enjoyment of 
that right was withheld from the plaintiffs. 

The second contention, though plausible at 
first sight, has, we consider, no force at all, as 
section 23 of the Limitation Act can have no 
application to a case like the presente Here 
the alleged change of religious views on the 
part of the defendant, which constitutes the 
plaintiffs’ cause of action took place once for 
all in 1891, amd in no sense of the term was 
this change a “ wrong ” constituting an 
invasion of a civil right vested in the plaintiffs 
as worshippers at the mosque of which the 
defendant is the Imam. Even if the alleged 
change was a wrong” gua the plaintiffs, it 
exhausted itself as soon as it took place, and 
the subsequent persistent adherence by the 
defendant to his newly adopted views cannot 

(8) 26 BL 113, 
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properly be described as a continuing 
change ” amountingto a “ continuing ng” 
such as is contemplated by the terms ofesec- 
tion 23 of the Act. 

Ag regards the first contention we think it 
right to observe that it embodies a view of 
the case which was never set up in the Courts 
below, and we would not have noticed it in 
our judgment, were it not for the fact that in 
our opinion the argument advanced in no way 
prejudices the defendant’s case. 

In support of this contention Mr. Beechey 
relied upon certain passages in Sayed Amir 
Alis Muhammadan Law, Volume I (second 
Edition), page 365 and page 371. The passage 
at page 365 (paragraph 3) has no application 
to this case et all, as it relates to the question 
of the appointment of the Mutwallt by the 
congregation in a case where. the office is 
vacant by reason of the former Mutwwalls’s 
death (see page 364, last paragraph), and not 
to the power of the congregation to remove a 
Mutwalli from his office. Similarly, the 
passage at page 371 (third paragraph) is 
inconclusive, inasmuch as all that is said 
therein is that if the “ person ” appointed by 
the wakif (to the office of Imam or Muazzin, 
etc.) is incompetent or unfit, the congregation 
have a right to select a more fit person.” In 
the last edition (1904) of this work the author 
adds to the above paragraph the following 
very important rider :— 

“Will the appointment, however, take effect 
without the sanction of the Kazi ? I take it 
that an application should have to be made to 
the Kaz for the removal of the incompetent 
servitor and the appointment of the person 
selected by the congregation.” 

It would thus appear that the above cited 
passages relied upon by the appellant’s 
counsel in support of his position do not help 
him at all, and we are clearly of opinion that 
the plaintiffs have failed to show that, under 
circumstances disclosed in this case, they hava 
the right to remove the defendant fr8m the 
offices of Mutwallt and Imam at their own will 
and pleasure without assigning and establish- 
ing sufficient cause for such removal. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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Limitation Act (XV of 1877), Sch IT, arts. 116, 120, 
182—Moncy charged upon immovable property—In- 
terest payable m hind—Clann for interest— When claim 
, for principal 1s bamed—Compound terest at higher 
rate than simple mnterest—Penalty 

Where mterest under a mortgage bond 18 payable 
in kind (paddy), a suit for the interest falls within 
article 182, schedule II, of the Limitation Act, as the 
interest whichis the value of tho paddy, though 
vanable from time to time, 1s charged upon the mort- 
gapod premises. 

In the case of ordinary bonds where no distinc- 
tion 18 made between principal and mterest and differ- 
ent dates are not fixed for their payment, the claim 
for interest cannot be barred if the claim for principal 
ig not barred. But where the re-payment of the 
principal 18 postponed and interest is made payable 
on an earlier date, the creditor is entitled to sue for 
interest as soon as it falls duo though the principal 
had not yet become recoverablo 

In re Walker, L. R.7 Ch App 120, referred to. 

No interest can be recovered ifthe suit for the prin- 
cipal amount 18 barred by limitation. Hajee Syud 
Mohamed y Ashrajoonnissa, 60. 752 (at p. 756), Tammi- 
razu y Pantina, 6 Mad H O. R 301, Taha Jamburatts 
v. Vira Rayan, 1M, 228, Lollis v Palmer, 2 Bing, N. 
C. 718, 1eferred to. 

Compound interest at ahigher rate than the rate 
of simple interest ıs a penalty which cannot be nl- 
lowed. 
> Ramesuar Prosad Singh y Rar Sham Kishen, 29 O. 
43, Sundar Koer v. Sham “Arishen, 34 I. A 9, referred 
to 


Appeal from the decree of the District Judge 
of Bankura, dated September 18, 1907, modify- 
ing that of the Sub-Judge of that District, 
dated January 24, 1907. 

Babus Digambar Ohatter#i and Tara 
Prosonno Ohatterjt, for the Appellant 

Babu Ganoda Oharan Sen (for Babn Joy 
* Gopal Ghoshe), for the Respondents. 

Judgment.—t his is an appeal on 
behalt of the defendant in an action for en- 
forcement of a mortgage sccarity executed by 
him in favour of the plain'iff-respondent on 
the I7th September 1893. The mortgage 
bond recited that the mortgagor borrowed 
Rs. 100 and covenanted to give five maps and 
six shaleys of good paddy as interest in the 
month of Pous every year. He further agreed 
that if there was default in payment of paddy 
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in the shape of interest he would pay 3 
shaleye of paddy as interest per map per 
annum. There was alsoa covenant that the 
principal amount would be repaid on the 
12th April 1894. The deed recited that 
certain properties were mortgaged to secure 
payment of the principal, interest in kind, as 
well as interest on such interest. The first 
instalment of interest fell due in Pous 1300, 
that is, onthe 12th January 1894. The sub- 
stantial points in controversy between the 
parties are threein number:—(1) whether 
the claim for interest which accrned more 
than six years before the suit is barred by 
limitation, (2) whether the claim for the first 
jnstalment of interest which accrned on the 
12th January 1894 is barred by limitation, (3) 
whether the agreement to pay interest on 
interest at a rate higher than the original rate 
of interest is in the nature of a penalty and 
consequently unenforceable. The Courts be- 
low have concurrently decided the first ques- 
tion against the defendant, but upon the 
second and third questions the Subordinate 
Judge and District Judge have disagreed.- 
The former decided both the second and third 
questions in favour of the defendant; the 
District Jadge has answered them in favour 
of the plaintiff, On behalf of the defendant 
it has been urged before me that all these 
three objections ought to have been allowed 
in his favour. 

In support of the first ground it has been 
urged that article 182 of the second schedule of 
the Limitation Act is not-applicable and that 
the suit is governed so faras the claim for 
interest is concerned by article 116 or article 
120. The learned vakil for the appellant haa 
contended that this is not a suit to enforce pay- 
ment of money charged upon immovable pro- 
perty because the interest was payable not 
in cash but in kind. In substance his con- 
tention is that as interest was payable in kind 
it cannot be said to be : money charged upon 
immovable property. In my opinion this 
contention is founded upon a narrow construc- 
tion of article 132. The mortgage bond shows 
that the interest payable upon the debt was 
charged upon immovable property, though 
the interest was described as payable in paddy. 
There can be no question that upon default of 
delivery of paddy the mortgagee would be 
entitled to the market-value thereof. The 
only effect of the covenant was to make the 
amount of interest vary with the price of 


. 


112 
NILMONEY SINHA v, HARDHAN DAS. 


paddy. When the deed recited that the 
land was given to secure payment of interest 
in kind, the substance of the transaction was 
that the land was made security for the value 
of the paddy, because upon failure to deliver 
the paddy the mortgagee would be entitled not 
to claim specific paddy but merely to recover 
the price thereof; in other words, the parties 
contemplated that should it be necessary for 
the mortgagee to enforce his security the land 
wonld be liable for the value of the paddy 
payable as interest. In my opinion, it is a 
reasonable construction of article 132 to hold 
that in a case like this the interest which was 
the value of the paddy, though variable from 
time to time was charged upon the mortgaged 
premises. The view taken by the Courts be- 
low concurrently upon this point iscorrect and 
the first ground cannot be supported. 

The second ground raises the question 
whether the claim for the first instalment of 
interest as also the interest thereupon is barred 
by limitation. The mortgage bond shows 
that although the interest was payable every 
year in Pous and consequently the first instal- 
ment became due on the 12th January 1894, 
the principal did not become repayable till 
12th April 1894. So far, therefore, as the 
first instalment was concerned it became 
payable independently of the principal 
anterior to the date fixed for repayment there- 
of. As this interest was expressly charged 
upon the mortgaged premises article 132 is 
applicable and the suit to enforce payment 
thereof ought to have been brought within 12 
years from the date when it became due. As 
the suit was not commenced till the 12th 
April 1906, the claim for ihe first instalment 
of interest is obviously barred by limitation. 
The learned District Judge proceeded on the 
ground that as the claim for principal was not 
barred by limitation at the date of the suit, 
no portion of the claim for interest could be 
so barred. No doubt this may beso in the 
case of ordinary bonds where no distinction is 
made between principal and interest and 
different dates are not fixed for their pay- 
ment. But where, as here, the repayment 
of the principal is postponed and the interest 
is made payable on an earlier date than the 
principal and both are expressly charged upon 
the mortgaged premises the mortgagee would 
obviously be entitled to sue for interest as 
soon as it fell due thongh the principal 
amount had not yet become recoverable, In 
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this viẹæv it is quite conceivable that the 
claim for one instalment of interest mey be 
barred although the claim for the prinaipal 
itself is not barred. Cases are not unknown in 9 
which it has been held that the principal 
amount may be recovered though recovery of 
the interest for more than six years is barred 
by limitation, [see In re Walker (1) ]. I must 
hold, therefore, that the claim for interest in 
respect of the first instalment which accrued 
on the 12th January 1894 is barred by limita- 
tion. It is obvious that no interest can be 
recovered upon this first instalment of interest, 
for it is well settled that no interest can be 
recovered if the suit for the principal amount 
is barred by limitation. Hajee Syud Mahomed 
v. Mussamat Ashruffoonnissa (2). The doctrine 
that when the principal right is extinguished 


“by limitation the extinction of accessory rights 


follows as a matter of course has been applied 
in other cases: seo for instance, Tammiracu 
Ramazogi v. Pantina Narsiah (3). The reason 
for the rule is thus stated by Savigny in a 
passage in his System Vol. V, eection 311, 
quoted by Mr. Justice Holloway in Valia 
Tamburalti v. Vira Rayan (4): “When the 
principal demand is lost by prescription, action 
for all sums of interest in arvears are barred 
with the principal, evenwhen these would prim- 
arily arise at a very recenttime. The ground 
of this apparent anomaly is to be found in the 
accessory nature of these liabilities which 
would render the pursuit of them after the loss 
of the main action a contradiction in terms.” 
The same view was taken by Tindul, C. J. 
in Hollis v. Palmer (5). In answer to. the 
contention that the remedy for the principal 
may be barred without affecting the remedy 
for interest which accrues de die in diem and is 
a continuing or constantly renewing cause of 
action, the learned Chief Justice ruled that 
interest has always been deemed a mere ac- 
cessory of the loan and when the demand for 
principal is barred the accessory falls along 
with it. The learned Chief Justice further ob- 
served that in cases where there is an express 
contract to pay interest independently of the 
principal, there may be room for the argu- 
ment that you may sever the contract to pay 
interest irom the contract to pay the principal. 


I refer to this last observation in support of 
(1) L. R. 7 Ch. App. 120, 
(2) 6 O. 759, at p 765. 
ae MH C. R.301. 
4) IAL 228. 
(5) 2 Bing N C. 713. 
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the view that the first instalment of interest 
due on the 12th January 1894 may yery well 
be bårred by limitation though the claim for 
the principal, which was not repayable till the 
12th April 1894, may not yet be barred by 
limitation. On this ground T must hold that 
the second point urged cn behalf of the 
appellant must be decided in his favour. 

The third and last ground urged on behalf 
of the appellant relates to the covenant for 
payment of interest upon interest. Itis to 
be observed that the deed provides that in 
default of payment of paddy inthe shape of 
interest at the annual rate of 5 maps and 6 
shaleys the mortgagor would pay three shaleys 
of paddy- as interest thereon per map per 
annum until realisation, Now the original 
rate of interest when the value of paddy was 
Rs. 4 per mop was ‘equivalent to 23 per cent. 
per annum, and when the value of paddy rose 
to Rs. 5 per map the interest amounted to 
282 per cent. The interest on interest at the 
rate of three shaleys of paddy per map 
amounts to 87% percent. In other words, 
where as the interest upon the principal 
amount varies from 23 to 28? per cent. b! o 
interest upon interest is payable at the rate of 
374 per cent. This is clearly a covenant which 
the Court should not enforce. In support of 
the view I take itis sufficient to refer to the 
case of Rameswar Prosad Singh v. Rat Sham 
Kishen (6) which was subsequently affirmed 
by their Lordships of the Judicial Committee 
in Sundar Koer v. Rat Sham Krishen (7). In 
that case the mortgagor had covenanted to pay 
interest at 105 per cent, per annum and he 
further agreed that upon failure to pay in- 
terest at the end of six months compound in- 
terest at the rate of 18 per cent. was to be 
paid. It was ruled by this Court upon the au- 
thority of the case of Baid Nath v. Shamanand 
Das (8) that compound interest at a higher 
rate than the rate of simple interest is a penalty 
which cannot be allowed. The Court allowed 
compound interest, which was not in itselfa 
penalty, but a perfectly legal provision, at the 
same rate as that at which simple interest 
was stipulated for in the bond. This view 
was affirmed by their Lordships of the Judicial 
Committee. Lord Davey observed on the 
question as to the higher rate at which 
compound interest was to run, that com- 
pound interest was io itself perfectly legal, 
but compound interest at a rate exceeding the 
rate of interest on the principal moneys being 
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in excess of, and outside the ordinary and 

usual stipulation, may well be regarded as in 

the nature of a penalty, and added that the 

High Court had taken a reasonable course in 

allowing compound interest at the same rate 

as that at which simple interest was stipulat- 

edforinthe bond. Apart from authority. I 

think the same conclusion would follow from 

first principle. Interest is merely the com- 

pensation for the uro or forbearance of 

money, and it is difficult to appreciate why for 

detention of the principal the creditor should 

have one rate of interest, and for detention of 

the interest itself he should have a much 

higher rate of interest. The essence of the 

matter is that heis kept ont of his money, 

whether such money is principal advanced by 
him or interest periodically payable to him. 

Upon failure to pay the interest regularly, it 
may legitimately be treated ns anew principal 
upon which interest runs, but there is no 
rational reason why the rate of such interest 
should be higher than the rate of interest 
payable upon the original money. The third 
ground taken on behalf of the appellant must- 
consequently prevail. 

The result, therefore, is that this appeal 
must be allowed, the decree of the District 
Judge, in so far as it modifies the decree of the 
Subordinate Judge, set aside and the decree of 
the Subordinate Judge restored. There would 
be no order for costs either in this Court or 
in the Court of Appeal below, as the appellant 
has failed to substantiate his principal ground 
that the claim for interest for any period 


anterior to six years before suit is barred by 
limitation. 
Appeal allowed. 
oe C. 43 (7) L. R. 34 I. A. 9; 94 C. 180 
8) 22 C. 148. 
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July 12, 1907. 

Present :--Mr. Justice Rattigan and Mr. 
Justice Shah Din, K. B. 
KHALRAN —PLAINTIFF—ÀÅPPELLANT 
versus 
NAURANG KHAN-—DEFENDANT— 


RESPONDENT. 
Caitum —Sucreostioa—Eaft af lint ti a fens as 
d nory on hor mureiga—Matatro in facor of husband ~ 
Dorner dying childs —Pesperty receg'ing to dora - 
Con truction af mutation entry. 
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Where land has been gifted to a female by way of 
dowry on the occasion of her marriage, the gift is 
to enure solely for the benefit of the donee and her 
igsue ; and on her dying childless the donated property 
reverts to the donor, and in the absence of any custom 
to the contrary, which her husband 18 bound to prove, 
he is not entitled to retain its possession, simply on 
the ground that his name was entered as donee in 
mutation, proceedings. 

Chaughatta ‘av. Mohham Din, 75 P. R. 1893, followed. 

Further appeal from the decree of Major 
G. C. Beadon, Divisional Judge, Hoshiarpur 
Division, dated the 10th January 1907. 

Kamal-ud-din, for the Appellant. 

Dwarka Das, for the Respondent. 

Judgment.—the subjoined pedigree 
will help to explain the facts of the case — 


a 





Musammat Khairan, 
Budha Khan 





Suba. 


Plaintiff, Rahmat. 





Musammat Rahmi, married 
to Naurang Khan, 
defendant. 

Budha married Musammat Khairan and 
had by her a son, Rahmat, who predeceased 
him. Suba had a son Jiwa and a daughter 
Musammat Rahmi who was married to Nau- 
rang Khan. 

Both Budha and Jiwa appear to have died 
one after the other, and Musammat Khairan 
succeeded to the estates of both on the usual 
widow’s estate. h 

On 28th May 1903 Musammat Khairan 
cansed mutation of names to be effected in 
favour of Naurang Khan (to whom Musammat 
Rahmi had been ‘married shortly before) in 
respect of a gift of 169 kanals of land, the 
area ‘now in dispute which was part of the 
land which she had got from Jiwa. At the 
mutation the gift was objected to by the 
collaterals of Budha, but the objection was 
overruled and the mutation effected in Nan- 
rang’s name. The reason for the mutation 
will appear presently. 

Budha’s collaterals subsequently contested 
the gift in a Civil Court, and obtained a decree 
declaring that it shall not affect their rights 
of reversion on, the death of Musammat 
Khairan. 

In the beginning of 1906 Musammat Rahmi 
died without issue; and about two months after 
e her death Musammat Khairan brought the pre- 


Sa 
Jiwa. 
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sent suit against Naurang Khan for possession 
of 169 k&nals on the allegations that she, had 
made the gift in respect of the land in dispute 
to Musammat Rahmi, daughter of Jiwa, “and 
not to Naurang Khan, defendant; that it had 
been agreed that she (Musammat Khairan) 
should enjoy the produce during her lifetime ; 
that Naurang Khan had frandulently got 
mutation effected in his own name, and that 
Musammat Rahmi having died without issue, 
she (Musammat Khairan) was entitled to 
recover possession of the land from Nanrang 
Khan. 

Naurang Khan pleaded that the land in 
suit had been gifted to him and not to Musam- 
mat Rahmi; that it had not been agreed that 
the produce of the land would be enjoyed by 
the plaintiff for her life; and that the gift 
being absolute, the plaintiff was not entitled to 
revoke it and to recover possession of the land. 


On these pleadings the first Court framed: 


three issues and found, (1) that the gift was 
made to Naurang Khan, dcfendant, and not to 
Musammat Rahmi ; (2) that ab the time of the 
gift it was not agreed that Musammat Khairan 
should receive the produce for her life; and 
(3) that though Musammat Khairan made 
the gift in favour of Naurang and not Musam- 
mat Rahmi, she did so under some decepticn 
or fraud or under the undue influence of de- 
fendant, or his father, and that, therefore, she 
was entitled to get back the land The plaint- 
iff’s suit was, therefore, decreed. 

On appeal the learned Divisional Judge ¢on- 
curred in the first two findings as above set 
out, but disagreeing with the third finding 
on the ground that it was not based npon any 
evidence on the record. dismissed the plaintiff’s 
suit. 

After hearing the learned pleaders on both 
sides andreferring to the mutation proceedings 
of May 1903, we think that this appeal must 
succeed upon the short ground that the gift 
in question was intended to be made by Musam- 
mat Khairan, and must be held to have „been 
made by her, to Musammat Rahmi and not to 
Naurang Khan, and that the mutation of 
names was made in favour of the latter simply 
and solely to enable him to hold the land and 
to manage it for and on behalf of his wife, 
Musammat Rahmi. The relevant portion of 
the mutation order of 28th May 1903 runs as 
follows -— - 

“ Mussammat Khairan Wahiba bamaujudagi 
Kunde Khan, Lambardar, tasdiq karti haf ki 
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Jiwa mere dewar ne bawagt wafat mugkogvasiat kt 
tht ki jis wuqat meri hamshira Mussammat 
Rahgni ki Shadi kari jawe usko ajkez men yeh 
arazi di jaws ts liye bamujab kahne Jiwa ke ts 
arazi ka hiba Mussammat Rahmi ke khawand 
Naurang Khan ke nam arti hun * >% 4 
aur jalsa ım men yeh arazi bataur hiba jahez 
men Naurang Khan ko de chuki hun * * 
* aw nizjahez ments arazi ka dena * * 
* * sabi ho gaya hai.” 

From the above it is, we think, perfectly 
clear that the intention of Musammat Khairan 
was to carry out the beqnest of Jiwa, the 
brother of Musammat Rahmi, namely, to make 
a gift of the land in question, which was part 
of Jiwa’s property, to his sister Musammat 
Rahmi by way of dowry on the occasion of 
her marriage ; and upon the proper construc- 
tion of the order under consideration we are 
clearly ofopinionthatshe (Afusammat Khairan) 
did carry out Jiwa’s last wishes by making 
the gift solely for the bonefit of Musammat 
Rahmi, though asa matter of domestic arrange- 
ment dictated by obvious raasors of con- 
venience she got the land entered (no doubt 
in consultation with and in pursuance of the 
advice of the male members of the family, 
namely, Naurang Khan and his father) in 
Naurang Khan's name. Such an entry, how- 
ever, did not and could not in the least alter 
the real natuve of the transaction, and could 
not, therefore, in the eye of the law amount to 
a gift of the land being made to and for the 
benefit of Naurang Khan, the husband of 
Musımmat Rahmi. In a case such as this 
we must look to the substance and not to the 
form of the mutation order, and looking at 
the proceedings before the revenue officer in 
that light nothing is more manifest than that 
Musammat Khairan never intended to gift the 
land and did not gift it to Nanrang, bat that 
the gift having been made expressly by way 
of dowry it was to enure for the benefit of 
Musammat Rahmi and her issue by Naurang 
han. e She having died without issue, Nau- 
rang Khan is no mora entitled to retain po- 
ssession of the land than a third person would 
be as against the donor, who, the object of 
the donation having wholly failed, is primé 
facte entitled to recover possession thereof. 
It is not pretended that Naurang Khan has 
proved a custom applicable to the parties 
under which after the death of his wife 
Musammat Rahmi he is entitled to retain po- 

session of or to succeed to the land in suit; 
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and in the absence of the proof of such a 
custom, the plaintiff’s claim must, we think, 
be decreed [see Chaughatta v. Mohkam Din (1)]. 

For the above reasons we accept the appeal 
and pass a decree in plaintiff's favour for 
possession of the land in dispute with costs 
throughout. f 


Appeal allowed. 
(1) 75 P. R. 1893 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Sroonp Civi APPRAL No. 231 or 1908. 
April 15th, 1909. 

Present :—+Mx. Justice Richards. 
SHIBBA AND orneRs—DeEFENDANTS— 
APPELLANTS 
versus 
DALPAT AND ANOTHER—PLAINTIEFS— 
RESPONDENTS. 

Ciril Procedure (ode (Act XIV of 1832), a, 48 — 
Plaintiff? prima facio extitled to possesseon—Onus of 
proving that cuss falls under a 43 18 om defendant, 
Demang s NI potent at the tune of pr or suit does 
not disc] a g? the burden. 

At partition a certain premises fell to the lot of 
the plaintiffs After partition, m 1898, the plaintiffs 
brought a suit for recovery of a portion of the pre- 
mises which had fallen to their share In the prior 
suit they had not included ın their claim the portion 
now in dispute : Held, that the plaintiffs being pina 
faze entitled to recover possession of the premises 
it lay upon the defendants to bring the case within 
the provisions of section 43 of Act XIV of 189°. The 
mero fact that the plaintiffs were not in possession of 
the particular portion now claimed at the date of tho - 
prior suit did not bring the case within the section 

AMosrshes Bustour Huh em v, Shumsounniaca Begwn, 
IUBL I A, 651; Amarat Bihi yv Indud Masain, 15 C. 
800, 15 I A, 106, referred to 

Second appeal from the decision of the 
Additional District Judge of Meerut, dated the 
llth of December, 1907. 

M. L. Agarwala, for the Appellants. 

Harendra Krishna, forthe Respondents. 

Judgment.—tThis was asuitto recover 
possession of two rooms and some other pre- 
mises which are alleged in the plaint to bear 
the house No. 396 inside an enclosure No, 202. 
It appears that in 1896 the enclosure with 
the buildings was partitioned between the 
plaintiffs and the defendants, and a number 
of other persons who were entitled: The 
partition led to a great deal of confusion, and 
there has been a great deal of litigation not 
only between the plaintiffs and defendants, 
but also between other persons entitled. There 
is no doubt now that what fell to the lot of 
the plaintiffs was No, 396 in the partition . 
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map. In the year 1898, shortly after the par- 
tition, the present plaintiffs sned the present 
defendantsfor possession of two corners, which 
are part of No. 396. The plaintiffs did not 
sut in 1898 for that portion of No, 396, which 
they now sue for. The plaintiffs alleged in 
their claim that they had been dispossessed 
of the premises now sued for some years ago. 
The Court below finds that in the year 1898 
when the prior suit was instituted the 
plaintiffs were notin possession of the pre- 
mises which they now seek to recover. It 
would really appear that the meaning of the 
partition is only gradually becoming clear, 
and each owner has been suing to recover 
what was allotted to him or them. The only 
point argued on bebalf cf the appellants is 
that the suit is barred by the provisions of 
section 43 of Act XIV of 1882. That section 
provides thatevery suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect cf the canse of 
action, and if the plaintiff omits to sue in 
respect of, or intentionally relinquishes 
any portion, he shall not afterwards sue 
in respect of the portion go omitted or relin- 
quished. It is perfectly clear that but for 
the provisions of this section the plaintiffs 
are entitled to recover possession of the pre- 
mises claimed. The learned Additional Judge 
commences his judgment by saying “that this 
is a peculiar case. Under the circumstances of 
the case Iwill not allow section 43 of the 
Code of Civil Procedure to interfere with the 
justice of the case.” I think that the applica- 
tion of the provisions of section 43 to the 
present case would interfere with the justice 
of the case, but nevertheless if the section 
really does apply, the Court murt deal with 
the case according to law, see the case of Moon- 
shee Busloor Ruheem v Shumsoonnisa Begum (1) 
at page 604. The lower appellate Court finds 
in effect that the plaintiffs did not know when 
they sued in 1898 that they were entitled to 
the property which they now seek to recover, 
and that they were under the impression that 
they were entitled to another part of the 
enclosure in possession of which they remain- 
ed until they were ejected in 1907 at the 
instance of another party to the partition 
and the respondents rely on the Privy Conna] 
ruling of Amanat Bibi v. Imdad Husain (2). 

Moreover, it appears to their Lordships 

(1)71 M. I A 557, 8 M R 3 (P.O) 

(2) 15 0 800nt pange 808; 15 [ A. 106, 


INDIAN CASES. 


[1909 


that -the gar result of the evidence is that at 
the date of the former suit the responglent 
was not aware of the right on which he is 
now insisting. A right, which a hitigant e 
possesses without knowing or over having. 
known that he possesses it, can hardly be 
regarded as a portion of his claim” within 
the meaning of the section in question. The 
appellants contend that the Court ought not 
to draw any such inference, and reliance is 
placed upon the plaint in the litigation in 
1898, anda map attached thereto. In my 
opinion the plaintiffs being prima facie entitled 
to recover possession of the premises it lay 
upon the defendants to bring the case within 
ihe provisions of section 43 of Act XIV of 
1882. The appellanis contend that the case 
ig so brought within the section by the mere 
finding of the Comt that at the date of the 
prior litigation in 1898 the plaintiffs were 
not in possession of the particular portion of 
the premises which thcy now seek to recover. 
In my opinion under ilo peculiar circum- 
stances of this case, this findi” g is not sufficient. 
In 1898 there wasa real genuine dispute 
between the parties as to the corners which 
the plaintiffs then sought to recover. The 
defendants were then apparently honestly 
claiming to be entitled to the corners. The 
map attached to the plaint itself shows that 
there could be no dispute about the premises 
which are now sought to-be recovered and 
which are defined. The corners were by no 
means so clearly defined and a bona fide dis-- 
pute might well have arisen in respect of 
them. Itis not shown that the defendants 
ever denied the plaintiffs’ title 10 the premises 
which the plaintiffs now seek to recover, 
while on the other hand it is clearly shown 
that the defendants did deny the title of the 
plaintiffs to the subject-matter of the dispute 
in 1898. The confusion, litigation and fights 
which took place after the partition explain 
the delay. Under these circumstances I do not 
think that the mere finding of the Cours that ,* 
the plaintiffs were not in actual possession of 
the premises in 1898 brings the case within 
the provisions of section 43 of Act XIV of” 
1882. The defendants have aot discharged 
the onus bringing the case within the provi- 
sions of that section. I accordingly dismiss 
the appeal with costs. Cross-objections are - 
not pressed and are dismissed. 


Appeal dismissed. 
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6 
* PUNJAB CHIEF COURT. 


Secoxo Cryin Appear No. 258 or 1908. 
January 14th, 1909. 

Present :—Mr. Justics Kensington and 
Mr. Justice Johnstone. 
SHABI—PrhAINTIFF—ÅPPELLANT 
versus 
NIAZ MUHAMMAD KHAN AND otunrs,— 


DEFENDANTS—RESPONDENTS. 

Custom —Succeasiot—Siater notentitled to surcoed 
among Afghans of Mauza Nusran, Tabal Hosliarpur 
—Onus —Riwaj-i-am—Karabati. ~ 

Among Afghans of Mauza Nasran, Tehsil Hoshiar- 
pur, the married sister of a deccasod intestate sonloss 
proprietor is not preferred, in the matter of succession 
to ancestral estate, to collaterals in the 7th degree 

In such a case the person asserting that a sister or 
sister’s gon excludes collaterals is bonnd to prove tho 
assertion 

Obiter Dicta 

The word karabats does not necessarily include 

‘all “ yak addres , but as the word is used in tho 
Ruvaj-t-am of Tahsil Hoshiarpur it does inclnde a 
wider circle than agnates up to the fourth degree, as 
rogards succession of sister 

In the matter of succession the status of daughter 
cannot bo assimilated to that of sister 


Further appeal from the decree of S. W. 
Gracey, Esquire, Additional Divisional Judge, 
Hoshiarpur Division, dated the 27th Novem- 
ber 1907. 

Fazl-t-Hussain, for the Appellant. 

Shah Nawaz, for the Respondents. 

Judgment. —in this case the soleqnes- 

` tion for decision is whether among the Afghans 
of Mouza Nasran, Tahsil Hoshiarpur, themarried 
sister of a deceased intestate sonless proprie- 
tor is preferred, in the matter of succession to 
ancestral estate, to callaterals in the seventh 
degree. Both the Courts below have found 
against the sister, and, after hearing arguments, 
we ara of opinion that the decision is correct. 

On neither side are there direct proofs of 
custom worthy of the name, and thus the 
quession of onus is highly important. 

We would lay theonus on plaintiff, deceased’s 
sisterg both on account of the provisions we 
find in the Riwaj-t-am and on account of the 
general trend of anthority regarding the sta- 
tus as heir of sisters and sister’a son. In the 
Riwaj-t-am of the Hoshiarpur Tahsil, which 
is mùch more favourable to the sex than that 
of the other Tahsils* of the District, while we 
find (Question 45) daughters excluding kara- 
bati beyond the fourth degree, we also find 


*e-g. In Garhshanker even goti karabatis exclude 
not only msters but even daughters. 
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(Question 54) sisters excluded by all karabatis 
without any specific mention of degree. These 
provisions are very important, for here also 
the matter is one’ of intestate succession and 
not one of the validity of a gift or will, a cir- 
cumstance which differentiates this case from. 
that dealt with in Civil Appeal No. 379 of 1904, 
relied upon by the learned counsel for the 
plaintiff. 


We have to consider, then, what is the ` 


meaning of the word karabat: in this particn- 
lar Réwaj-t-am. Inasmuch as in Question 43 we 
find, in regard to the claim of daughters, a set 
of relatives described as karabatis up to fourth 
degree as having specialrights, itis fair to 
infer that karabati, taken without any specifi- 
cation of degree, includes a wider circle than 
agnates up to fourth degres ; and this view 
is corroborated by the remarks in Musammat 
Jiwi v. Gahtya (1) of Plowden, J., who lays 
it down that the word, while it does not in- 
clude perhaps absolutely all yak jaddis—the 
learned Judge takes as a reductio ad absurdum 
the case of a collateral in the thirteenth de- 
gree—yet inclades a wide circle to be defined 
in each case according to the sentiments and 
practice of the tribe concerned. This way of 
looking at the matter virtually supersedes the 
dictum of Powell, J.,in Ranjhi Khen v. Mussam- 
mat Kamun (2), where it was laid down that 
karabati includéd no one beyond the descend- 
ants of deceased’s great-grandfather. Per- 
haps the phrase karabati-t-karib might be inter- 
preted in this way, but karabati is a differ- 
ent word; see Sita Ram v, Gujar (8). 

At one time an attempt was made to assi- 
milate the status of sisters to that of daugh- 
ters, the argument being that the former were 
after all thedaughters of the last male holder's 
father ; but this attempt was finally defeated 
in Hamira v. Ram Singh (4), and it is now 
clear that sisters are always in a much lower 
position than daughters. 

Tt is clear to us, then, that in the present 
case the onusis heavily on plaintiff to show 
(a) that collaterals in the seventh degree are 
too distant to compete successfully with her, 
and (b) that karabatt does not include them. 
She has wholly failed to discharge this onus, 
and we do not think the matter requires any 
further discussion We, therefore, dismiss 
the appeal with costs. 

Appeal dismissed, 
1) 98 P. R. 1891. (2) 179 P.B 1889. 
S 121 P. R. 1879, pp. 382,3. (4) 134 P. R. 1907, F. B, 
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(Not reported yet elsewhere). 
ALLAHABAD HIGH COURT. 


Firse CIL Appgat No, 180 or 1907. 
April 15, 1909. 


Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
RAO GIRRAJ SINGH AND OTHERS— 
Daren Dants——A PPELLANTS 
VErEUs 
RANI RAGHUBIR KUNWAR—Puarntir¥ 
—Responpunr. 

Civil Provedure Code (Act XIV of 1882), + 878 
—Cimpromiva devree—Conpromise stipulating that if 
the defertarty should deisite from it the plaintiff 
wuld * verert 0) her right to claim ‘~—Permission of 
Court to bring fresh suit not ubtarmed— Whether any 
permisnor wis necessary in face of the compromise— 
Limitation Aot (XV of 1877) sah. TI, arte. 17,62,89,120 
Ae mrts between the Proprietor § Alaniging Agent 
of an eitata—aA jent placing his prinetpal’s money into 
his owt pricate chat--No adjustment of asomnts 
during the agents lifeteme—Limitation for th: balanoa 
against the sons of the deceased agent. 

Where ina compromise decree in n snit it was 
agreed that if any of the parties shonld deviate 
from the compromise the othor party should not 
be bound by it, and thatif the dofondants or any 
of them should deviate, the compromiso should be 
deemed xxii and ruit and the plaintiff shonld 
“revert to her right to olaim;” and asa matter 
of fact one of the defendants subsequently devinted 
from the compromise - 

Held, that the plaintiff was not priecaded by 
the ‘provisions of seotion 373 of the Codo of Civil 
Procadare, 1892, from bringing a fresh suit upon the 
game cause of action and that the compromise decrec 
may be regarded as equivalent to an order granting 
leave to the plaintiff to withdraw from tho suit with 
liberty to bring a fresh suit, 

An agent and manager of a P ¢rdarashin lndy’s ostate 
withdrew from time to time, money, from the 
chest of the lady’s estate and placed it in the chest of 
his own estate. No accounts wore domanded, adjusted 
or settled during the lifetime of the agent. Held, that 
the agent continued to keop this money, so transferred 
to his own chest, as agent for the lady and as such 
remained under an obligation to render an account 
of his agency when called upon to do so and to pay any 
balance which might bo found duo on the taking 
of accounts, and that he not having been called 
upon to account and thero having been no adjustment 
of accounts during his lifetime, Ins sons and grand- 
sons were liable to pay the balance, which on taking 
accounts might be found due to the lady Tho causo of 
action against the sons of the deceased agent accrued 
onthe death of the agent and article 120 was ap- 
plicable to the case The suit, having been brought 
within six years from the death of the agent, was 
within time, and articles 57, 62 and 89 of the second 
schedule of the Limitation Act, 1877, had no apphia- 
tion Seth Chand Mal v. Kalian Mal. 96 P. R. 1886, 
Kan Krishua Pal Chaudhry v. Srimati Jugattura, 
2BLR, 139; Guru Dar Pyne v, Ram Narain 
Sahu, I.L R.10 C. 860; Bixdrabar Behari y Jamuna 
Aurwar, I. L. R. 25 A. 55, referred to. 
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First @2ppeal from the decision of the Ad- 
ditional Subordinate Judge of Aligarh, dated 
the 17th of January, 1907. ` 

Sunder Lal, Moti Lal Nehru, Natish Chandrae 
Bannerpt Tej Bahadur Sapru and Baldeo Ram 
Dave, for the Appellant. 

B. B. O'Conor, J. N. Choudhri Nihal Chand 
and Gulzart Lal, for the Respondent. 

Judgment.—This appeal raises an 
important question under the Indian Limita- 
tion Act. The suit out of which it arises 
was instituted by the plaintiff-respondent 
on the 3lst of March 1904 for the recovery 
of Rs. 3,52,180-2-5 alleged to have been due 
to her by her father, Rao Umrao Singh, 
at the time of his death in respect of the 
income of the plaintiff’s estate known as 
the Sahanpur Estate, received by him under 
a power-of-attorney executed by the plaintiff 
in his favour. The plaintiff sought to recover 
this amount out of the family property known 
as the Kuchesar Hstate, which was owned 
and possessed by Rao Umrao Singh and his 
family. 

The Court below gave the plaintiff a decree 
for Rs. 2,17,840-4-2 with future interest from 
the 3lst of March 1904 up tothe date of - 
realization to be recovered by attachment 
and sale ofthe property held jointly by Rao 
Umrao Singh and the defendants, who are 
now owners and in possession of the Kuchesar 
Estate. From this decree the present appeal 
has been preferred. 

The Sahanpur Estate was owned by 
Khushal Singh, deceased. The plaintiff is 
the daughter of Rao Umrao Singh and the 
widow of Khushal Singh, and upon the death 
of the latter became entitled to this estate. 
The defendants Nos. 1-4 are the sons, and the 
defendant No. 5 is the grandson of Rao 
Umrao Singh and formed with him a joint 
Hindu family. Khushal Singh died on the 
6th of August 1879; and shortly after his 
death the plaintiff, who is a Pardanashtn 
lady, executed a power-of-attorney in «favour 
of her father Rao Umrao Singh anthorising 
him to manage the estate on her behalf. 
This power-of-attorney is dated the 10th of 
May 1880, and by it the usual powers of 
management were conferred upon Rao Umrao 
Singh including a right to collect the rents 
and profits of the villages forming the Sahan- 
pur Estate and also debts, and, in case of 
necessity, to execute mortgages or sale-deeds.. 
This document is No. 6 of the record 
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Another power-of-attorney was exeguted by 
the e plaintiff-respondent in favour of Rao 
Umyao Singh on the 15th of January 1887, 
e empowering him to register documents ex- 
ecuted by him on behalf of the plaintiff- 
. respondent and realize moneys dae to her. 
Formerly the Kuchesar Estate included the 
Sahanpur and also the Bhadsana Estates. 
A number of years ago it was divided into 
three tappas called respectively Kuchesar, 
Sshanpur and Bhadsana. Rao Umrao Singh 
and his family owned the tappre now called 
Kuchesar, while KhushalSingh owned Sahan- 
pur. The remaining portion fell to the lot 
of Partap Singh. Acting under the power- 
of-attorney, which we have mentioned above, 
Rao Umrao Singh managed the Sahanpur 
Estate on behalf of the plaintiff from the 
year 1880 up to the 3rd of June 1898, the 
date of his death. Two sets of accounts 
were kept by him, one for the Kuchesar 
and the other for the Sahanpur Estate and 
each estate hadits own money chest. After 
defraying the necessary expenses of the 
plaintiff's estate, there were large savings 
out of the -incomeof that estate during the 
management of Rao Umrao Singh and money 
was from time to time transferred by Umrao 
Singh from the money chest of that estate 
to the money chest of the Kuchesar Hstate. 
There was no adjustment of the accounts 
between the plaintif and Rao Umrao Singh 
during the lifetime of Rao Umrao Singh. 
After his death his son Rao Girraj Singh 
and theother defendants made over to the 
plaintiff's agents the accounts of the Sahan- 
pur Estate and on the basis of these accounts 
it was ascertained that during the manage- 
ment of Rao Umrao Singh a very large sum 
was due to the the plaintiff in respect of the 
surplus income of the Sahanpur Estate. 

On the 28rd of May 1901, Rani Raghubir 
Kanwar instituted a suit against Rao Girraj 
Singh and the defendants Nos. 2-4 for recovery 

“of thee amount so ascertained to be due in 
respect of the income received by Rao Umrao 
Singh on her behalf over and above moneys 
paid to or applied on her behalf and also 
for a sum of Rs.8,379 represonting the income 
of the Sahanpur Estate collected by the 
defendants after the death of Rao Umrao 
Singh. The defendants filed a defence to 
that suit and in their written statement 
alleged that Rani. Raghubir Kunwar had in 
accordance with her husband’s will adopted 
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Indarjit Singh, son of Girraj] Singh and 
grandson of Rao Umrao Singh and that in 
consequence of this adoption she had no right 
to maintain the suit. This suit was com- 
promised on the llth of July 1902 anda 
decree was passed in the terms of the com- 
promise onthe 21st of July 1902. Accord- 
ing to the compromise the defendants with- 
drew their plea as to the adoption of Kunwar 
Indarjit Singh and the plaintiff withdrew 
her claim in respect of the amount alleged 
to be due to her for collections made by 
Rao Umrao Singh. The defendants admitted 
their liability för the amount received 
by them after Rao Umaro Singli’s death, 
namely, a sum of Rs. 8,379-13-0, and it was 
agreed thata decree for this amount should 
be passed in the plaintiff's favour. It was 
further ngreed that if any of the parties 
should deviato from the compromise the 
other party should not be bound by it; 
and that if the defendants or any of them 
should deviate from it it should be deemed 
null and void and the plaintiff should “ revert 
to her right to claim.” The decree was 
drawn up in the terms of compromise. But 
before this decree was passed it was arranged’ 


, that Kunwar Indarjit Singh as also Jagjit 


Singh,- the minor son of Digbijai ‘Singh, 
should be made parties to the suit so 
that they might be bound by the compro-' 
mise and decrée. An application for this 
purpose was made to the Court and grant- 
ed, and as appears from the judgment of 
the learned Subordinate Judge the interests 
of all parties were carefully considered before 
the decree on the compromise was‘ passed. 
The object of making Indarjit Singh a party 
to these proceedings was to grant the title of. 
Raghobir Kunwar. : 
Despite this decree on the 8th of Decem- 
ber 1903 Kunwar Indarjit Singh, under the 
guardianship of his maternal uncle Chandhri 
Balbir Singh, instilnted a suit against the 
plaintiff and Brijraj Saran Singh, whom she 
had in the meantime adopted, for a declara- 
tion that the plaintiff is the adopted son of 
Kunwar Khushal Singh and that the decree 
of the 2lst of July 1902 is null and void 
against him and that the adoption of the 
defendant Brijraj Saran Singh was null and 
void and for possession of the property of 
Khoshal Singh. The bringing of this suit 
by Kunwar Indarjit Singh under the guar- 
dianship of his maternal uncle was an ill- 
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disguised device to make it appear that his 
father Girraj Singh was not at the bottom 
of it. Tt is perfectly clear that Girraj Singh 
was the prime-mover in the litigation. Ho 
supported his son’s case and gave evidence 
in support of the adoption. This suit was 
dismissed on the 2lst of December 1906 by 
the learned Additional Subordinate Judge of 
Meerut, who decided, 
review of the evidence, thatthe alleged adop- 
tion of Kunwar Indarjit Singh was not 
proved. From this decision an appeal, viz., 
F. A. No. 138 of 1907, was preferred which 
was heard by us and judgment therein was 
delivered to-day, affirming the decision of 
the Court below. The conclusion at which 
we arrived was that there was no founda- 
tion for the allegation that Indarjit Singh 
bad been adopted by Rani Raghubir Kunwar. 

In the appeal now before us the first 
ground of appeal which was pressed in argu- 
ment is that the suit is barred by section 
373 of the Code of Civil Procedure of 1882. 
‘fhe contention of the learned advocate for the 
appellants is that the plaintiff having aban- 
doned her claim to recover the moneys receiv- 
ed by Rao Umrao Singh on her behalf in the 
earlier suit of the 23rd of May 1901 without, 
as alleged, having obtained permission of 
the Court to bring a fresh suit in respect 
thereof war precluded from bringing the 
suit. We are of opinion that there is no 
force in this contention. The suit of the 
28rd of May 1901 was compromised and it 
was one of {he terms of the compromise that 
if any of the parties should deviate from 
the compromise, that the compromise should 
be deemed null and roid and that the 
plaintiff should in that event “ revert to 
her mghb toclaim,” that is, to prosecute a 
suit for recovery of the amount alleged to 
be due to her. A decree was passed, as 
we have said, in the terms ‘of the compromise 
embodying the provision of it in regard to 
the right of the plaintiff to sue in the event 
of the compromise not being observed. It 
appears to us, therefore, that it cannot be 
successfully contended that the plaintiff in 
the events which have happened was not at 
liberty to bring a fresh suit. It was intended 
by the compromise that the question of the adop- 
tion of Indarjit Singh should be set at reat 
and it was on the express understanding that 
his alleged adoption would not be set up 
that thé plaintiff withdrew “her claim in 
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respect of the moneys received by Rao Umrao 
Singh on her behalf. Despite this compro- 
mise and decree, Indarjit Singh suppogted 
by his father Girraj Singh again set up e 
the alleged adoption and so deviated from 
the compromise, and thereupon the plaintiff 
was relegated to her right as they stood 
at the date of the compromise. It would 
be obviously inequitable if under the cir- 
cumstances the plaintiff could not maintain 
her suit. Further, having regard to the 
terms of the decree it may, we think, pro- 
perly be regarded as equivalent to an order 
granting leave to the plaintiff to withdraw 
from the suit with liberty to bring a fresh 
suit. 

The next question raised by the learned 
advocate for the appellants is that the suit 
is barred by limitation. A commission was 
issued by the Court for the examination of 
the accounts kept by Rao Umrao Singh and 
a pleader of the Court was appointed Com- 
missioner. He was directed to submit a 
report with reference to the wazkkams 
(day-books) of the estate as to how much 
money was debited to the Kuchesar Estate 
in the day-books of the Sahanpur Estate. 
He foundthata sum of Rs. 3,71,591-6-6 
were so debited between the period from 
the 14th of February 1883 to the 27th of 
May 1898. The various items so debited 
are entered as “ parol debts debited tothe 
Kuchesar Estate.” Rao Umrao Singh ap- 
pears‘to have withdrawn money from time 
to time from the chest of the Sahan- 
pur Estate and placed it in the chest of 
the Kuchesar Estate and this he did up to 
the date of his death. There was no adjust- 
ment or settlement of accounts during all these 
years between him andthe plaintiff. Mr. Sundar 
Tal on behalf of the defendants-appellants con- 
tends thatthe article of limitation applicable 
to the case is either article 57 or article 62 
of schedule II to the Limitation Act, 1877, 
and that under either of these articles the’ 
entire claim is barred, the suit not having 
been brought within three years from tho 
date when the money was either lent by the 
plaintif to Rao Umrao Singh or received 
by Rao Umrao Singh for her use. Article 
89 was also relied on as barring the suit 
on the assumption that it can be treated na 
a suit by a principal against his agent for 
movable property received by the agent anıl 
not accounted for. 
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On the part of the plaintiff respondent 
the gontention is that article 120 is the 
article applicable to the case and that the 
eplaintiff had six years from the date of the 
death of Rao Umrao Singh within which 
to bring the suit; that the right to sue the 
defendants only accrued on the death of 
Rao Umrao Singh. 

It appears to us that article 57 is not 
applicable. There is no evidence of any 
loan haying been made by the plaintiff to 
Rao Umrao Singh. Rao Umrao Singh as the 
manager of the plaintiff's estate collected the 
rents for her and placed the money either 
in the chest of the Sahanpur Estate or in 
that of the Kuchesar Estate, debiting the 
Kuchesar Estate with any sums belonging 
to the Sahanpur Estate which were not 
placed in the chest of the Kuchesar Estate. 
There is no evidence that the plaintiff ever 
agreed to lend the money to her father. 
He simply retained her money in his hands. 

Article 62, we think, has equally no ap- 
plication. The suit is not one on the com- 
mon indebitatus count for money received 
by the defendants for the use of the plaintiff, 
but as one for money which the plaintiff 
seeks to follow inthe hands of the defend- 
ants as owner of the Kuchesar Estate. The 
money was placed in the coffers of the 
Kuchesar Estate by Rao Umrao Singh and 
the defendants as ownersof that estate had 
the benefit of it. Itis in the nature of an 
equitable claim. - 

lt is not also, in our judgment, a suit 
coming within article 89, inasmuch as the 
defendants arenot and never were the agents 


of the plaintiff. The article which is ap-. 


plicable to the case is, we think, article 120. 
„The case stands thus :— 

Rao Umrao Singh as agent or manager for 
the plaintiff collected the rents and profits of 
the Sahanpur Hstate which were payable to 
her. He made payments to her from time 
to tyme on account and defrayed on her 
behalf the outgoings and expenses of manage- 
ment. He withdrew from the. Sahanpur 
chest and transferred to.the Kuchesar chest 
whatever sums he required from time to 
time and treated the sums so withdrawn 
as advances made to tho Kuchesar Hstate 
for which he was lable to account. There 
was in fact a running account between 
the two estates and this account was never 
adjusted. In circumstances such as thesea 
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cause of action would not accrue so soon as 
any particular sum was transferred from 
the Sahanpur listate to the Kuchesar 
money chest. Rao Umrao Singh continued 
to keep the money so transferred as agent 
for the plaintiff and as such agent remained 
under an obligation to render an account 
of his agency when called upon to do so 
and to pay any balance which might be 
found to be due on the taking of such 
account. He was not called upon to account 
and there was no adjustment of the accounts 
during his lifetime. The defendants, his sons 
and grandson on his death became liable 
to pay the balance which from the accounts 
might be found to be due to the plaintiff 
under their pious obligation to satisfy Rao 
Umrao Singh’s debts, if for no other reason, 
to the extent of any joint family property 
in their hands. The cause of action against 
them accrued, we think, on the death of 
Rao Umino Singh and not before, and 
article 120 is, we think, applicable, and the 
suit having been brought within six years 
from the date of the death of Rao Umrao 
Singh is not barred by limitation. Apart 
from their pious obligation to pay their 
father’s debts, the defendants as owners 
of the Kuchesar Estate were benefited to 
the extent of the moneys transferred by 
Rao Umrao Singh, the head of the family, 
to the chest of that estate from: the chest 
of the Sahanpur Estate, and in this view 
also they are bound in equity to make 
good ont of the Kuchesar Estate the amount 
so appropriated to that estate by Rao Umrao 
Singh out of the rents and profits belonging 
to the plaintiff. 

The case of Seth Ohand Mal, v. Kalian Mal 
(1), lends support to this view. In that case 
the plaintiff sued the defendant, who was 
the son of the plaintiff's deceased agent and 
who was in possession of the property of 
the deceased agent, for an account of his 
property for which the agent was account- 
able and he prayed that an account might 
be taken of the amount recoverable by him 
and a decree might be passed in his favour. 
It was held by Plowden and Burney, JJ., 
that the plaintiff was entitled to have the 
account taken and a decree passed for any 
sum which might be fonnd to bedue by 
the agent at the time of his death. It was 
held that the suit “having been bronght 

(1) 96 P. R. 1886, 
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within three -years from the date of the 
agent's death was within time whether it 
was governed by article 62 or article 120 
of schedule II of the Limitation Act 
and that article 89 had no application. 
It was not necessary to decide in this 
case whether article 62 or article 120 was 


applicable. 

The case of Kali Krishna Paul 
Chowdhry v. Jagattaru (2), also 
supports our view. In that case the 
representatives of a gumashtu who had 


for the last four years of his life taken the 
money of his employers in advance for the 
purposes of his business were sued for the 
balance of account of such moneys 'after 
giving credit for the amount of the gomash- 
ta’s annual salary. It was held that the 
suit being brought within six years from 
the date of the gomashta’e death, was not 
barred by the provisions of Act XIV of 
1859. Both the lower Courts in that case 
had held that clause 16, section 1, of Act 
XIV of 1859, which corresponds with article 
120 of Act XV of 1877, was applicable 
to the suit and that on the date of its 
institution the moneys overdrawn were 
barred by lapse of time. In appeal under 
section 15 of the Letters Patent this ruling 
‘was reversed. In delivering the judgment 
of the Court, Peacock, O. J., observed: “In 
such acase the cause of action would not 
accrue immediately the money was advanced. 
There would be an obligation on the agent 
to render an account of his agency, and to 
account for the moneys in question, In 
using the -word ‘account’ I use it 
in its legal sense as not confined merely 
to rendering an account of what he has 
done with the money, bat as including the 
payment of any balance which might be 
found due from him upon taking of the 
accounts. The agent died before he was 
requested to account for, or to render an 
account of the moneys ; and then I apprehend 
a cause of action accrued against his re- 
presentatives so far as they had assets to 
repay to the principal any balance, which 
upon the adjustment of the accounts might 
appear due from the agent. It appears 
to me, therefore, that the period of six 
years must be computed not from the time 
when the agent drew the moneys, -but from 
the time of his death.” 
(2) 2 B. L. R. 189; 11 W. R. 76. 
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The case of Guru Das Pyne v. Ram 
Narain Sahu (3) also lends support tọ the 
view which we have above expressed. The 
question raised in that appeal related to, 
the law of limitation under Act 9 of 1871, 
the suit being one for the proceeds of the 
sale of timber wrongfully converted by a 
deceased person against whom a decree had 
been obtained for such wrongful conversion, 
such proceeds being in the hands of the 
defendant who held them as agent for the 
representative of the deceased. lt was held 
that neither article 48 of schedule II of the 
Act im question which fixed the limitation 
of three years for suits for movable pro- 
perty acquired by dishonest misappropriation 
or conversion nor article 60 of the same 
schedule, corresponding to article 62 of Act 
XV of 1877, which fixed a limitation of 
three years for suit for money payable by 
tke defendant to the plaintiff for money 
received for the plaintiff's use were applica- 
ble, but that as a suit for which no period 
of limitation was provided elsewhere, it fell 
within article 118 of the same schedule, 
which corresponds with article 120 of the 
Act of 1877. Sir Barnes Peacock in deliver- 
ing the judgment of the Privy Council 
observed: “ There was no dishonest misappro- 
priation or conversion. The defendant sold 
the- timber on account of his brother; he 
held the proceeds on account of the widow ; 
and there was no dishonest misappropriation, 
although the plaintiff has a right, finding 
the money in his hands, to attach it and 
make him responsible to them.’ Tater on 
he observes: “The suit is to enforce an 
equitable claim on the part of the plaint- 
iffs to follow the proceeds of their timber 
and finding them in the hands of the-de- 
fendant to make him responsible for the 
amount. That does not fall either within 
article 60 or article 48, but comes within 
article 118, as “a suit for which no period 
of limitation is provided elsewhere ing this * 
schedule ” and for suits of that nature a 
period of six years is the limitation. We 
would also refer to the case of Bindraban 
Behari v. Jamuna Kunwar (4), in which it was” 
held that a suit to recover from thee son 
of a deceased pleader as representative of 
his father’s money which had been received 
by the pleader in his professional capacity 

(3) 100 860; 111. A. 59. 

(4) 25 A. 55, 
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on behalf of his client was governed as regards 
limitation by article 120. a 

For the foregoing reasons we are of opinion 
ethat the plaintiff's suit is nob barred by limi- 
tation. 

One other objection to the decree was 
this that four sums of Rs. 8,084, Rs. 2,000, 
Rs. 4,050 and Rs. 12,000 were allowed by 
the Uourt below to the plaintiff though 
these sums were, it is said, not claimed 
by her in her plaint. We do not think 
that there is any substance in this objec- 
tion. The plaintiff claimed in her plaint 
Rs. 3,52,180-2-5 and a sum of Rs.2.17,840-4-2 
(which includes interest) only was decreed 
to her. The Commissioner in his report 
did not give credit to the plaintiff for 
these sums, no doubt because they were 
not entered in the Account Books as debited 
to the Kuchesar Estate. Of the items 
which make up the sum of Rs. 8,084, 
the first appears in the account as having 
been used for indigo business, the second 
item of Rs. 2,000 as a loan to deposit 
account ; the third of Rs. 4,050 as given for 
the purchase of horses and the fourth 
Rs. 12,000 “as taken to Meerut for the 
Muhiuddinpur case debited to the Szrkar.” 
The Court below, we think, rightly allowed 
these sums finding that they were spent 
upon or applied for the. purposes of the 
Kuchesar Hétate and not for the Sahanpur 
Estate. Full’ credit was given to the defend- 
ants for all sums which were applied for 
the plaintiff or her estate in the sum of 
Rs. 1,18,959-7-1 which was deducted from 
her claim. We think, therefore, that tke 
Court below rightly allowed these four items. 

The only other question pressed before 
us in argument by the appellant’s learned 
advocate is concerned with interest. The 
Court below allowed interest on the amount 
decreed from the 21st of July 1902 up to 
the 31st of March 1904 that, is. from the 

“date ef the decree in the earlier suit up 
to the date of the institution of the present 
suit and also future interest. The appellants 
contend that the Court below should not 
have awarded interest for the period during 
which the appellants sabided by the com- 
promise. We think under the circumstances 
that the plaintiff is entitled to interest for 
the period in question. According to the 
compromise she was relegated to her origi- 
nal rights, upon the refusal of Indarjit 
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Singh to abide by the terms of the compromise 
and there is no reason why interest, on the sum 
found to be due to her should not be 
allowed. ‘This disposes of the only questions 
pressed before us in the appeal. 

An objection was filed by the plaintiff. 
respondent under section 561 of the Code 
of Civil Procedure of 1882 in respect of 
an item of Rs, 65,913-15-3 and other matters, 
but the objection has been pressed in respect 
of the item of Rs. 65,913-15-3 only. By 
an oversight the Court below gave credit 
twice for this amount to the Kuchesar 
Estate. In the last sentence of the judg- 
ment at page 23 of the paper-book, the 
balance found to be due to the plaintiff is 
Rs. 1,97,456-4-2. In ascertaining this amount 
the sum of Rs. 65,913-15-3, as also other 
sums, is deducted, but on turning to the 
account of the Commissioner (No. 5 of the 
record) it will be found that this sum had 
already been credited to the Kuchesar Estate 
under date the 25th of July 1898. The learned 
advocate for the appellants admits that 
this is so. Consequently the objection of 
plaintiff-respondent in this respect 
will be allowed. 

The result is that we dismiss the appeal 
with costs. We allow the objection in part 
and give a decree to the plaintiff-respond- 
ent for Rs 65,913-15-3 in addition to the 
sum decreed to her by the Court below. 
This sum will carry interest at the rate of 6 
percent per annum, from the 21st of July 1902. 
The costs of the objection will be paid and 
received by the parties in proportion to 
failure and success. The costs will include 
fees in this Court on the higher scale. 


Appeal dismissed. 





(18 C. W. N. 702). 
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getting possersion of all lands demised—LInability to 
pay rent jor what he keeps. 

Speaking generally the boundaries given in a con- 
yeyance are the true criterion of the amount of land 
conveyed, that is, where there is a description of 
land in a document setting forth the boundaries and 
specifying the area, the land within the boundaries 
passes by the deed. It is not, however, an absolutely 
hard and fast rule. The truc construction to be put 
upon a deed is that which will as far as is possible 
bring its several provisions into harmony with one 
another and express most nearly the imtention of 
the partes. 

Herrick v. Riaby, L, R. 1 P. C. 486, referred:to. 

Although tho general law is that the lessor is bound 
to put the lessee in possession, and the lessee cau 
suspend rent 1f he is evicted wrongfully by the lessor 
from a portion of the land demised, yet where the 
lessee, knowing that the lessor cannot put him in 
possession of the remainmg land demised, keops what 
he has got, ho must pay rent for it 

Dhunjrut Singh v. Mahomed Kazim Ispahain, 24 ©. 
206, Iarro Kumari v. Purra Chandra, 28 O. 188 
distinguished. 

Kali Prasanray Mathura Nath, 340.191, referred to. 


Appeal from the decree `of the Additional 
District Judge of Jessore, dated August 19, 
1907, affirming that of the Sub-Judge of 
Khulna, dated August 1, 1906. 

Dr. Rash Behury Ghose,’ Babus Basanta 
Ooomar Bose, Jogendra Nath Mukerjee and 
Monmotho Nath Mookerjee for the Appellant. 

Mr. B. Khuckerbutty, Babus Surendra 
Ohandra Sen, Ram Ohunder Majumdar and 
Sarat Chandra Ghose, for the Respondent. 


= Judgment. 

Chitty, J.—This appeal arises out of a 
rent suit. The plaintiff snes to recover 
Rs. 2,790-3-15 as rent with cesses and interest 
for-the years 1306 to 1309 under a pattah 
and kabuliat dated 2nd Joisto 1302 and 
executed by himself andthe defendant rc- 
spectively. The land leased to the defendant is 
described as Pargana Rangdia, 9 mehal bear- 
ing Towst No. 163 in the District of Khulna, 
constituting a patni -taluk, of which the plaint- 
iff claims to hold exclusive possession. 

By the pattah the land was estimated at 
about 800 bighas, 150 of which were regarded 
as garlatk or unfit for cultivation. For 68 
bighas 17 cottahs 8 chittaks the defendant 
agreed to pay from the ontset the full rent 
of Re. 1 per bigha and road cesses at 4 anna 

.in the rupee. The balance of 581 bighas 2 
cottahs 8 chtttaks he was to hold rent free from 
1302 to 1804, and from 13805 he was to 
paya progressive rent upon ib commencing 
at 4anns per bigha and culminating from 
1308 in the full rent of Re 1 per 
bigho. The 650 bighas are described as 
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remaining after deducting about. 150 bigkhas of 
uncultifrable land from about 800 bigkas of 
monirtat, or, all sorts of mathan, khal, fhau- 
dak, hasil, and patit lands, with the exception 
of hazira and brahmottar lands. The pottah 
provides that whenever any quantity of land 
in the mehal should be found to be move on 
measurement the defendant should pay a 
proportionately higher rent. If it should be 
found to be less, he was to get a proportionate 
reduction. . The schedule to the pattah gave the 
boundaries of the property in three lots 
measuring about 275, 190 and 185 bighas 
respectively. It is conceded that defendant is 
in possession of 799 bighas 7 cottahs 10 chitlaks 
of land, that is to say, to all intents and 
purposes of 800 bighas, the amount men- 
tioned inthe patiah. It has, however, beenfound 
by both the lower Courts that the boundaries 
as given in the paitah, having especial regard 
to the Northern boundary, the Poddar’s 
Road, would include a much larger area of 
about 1,500 brghas in all. Speaking from the 
map attached to the paper-hook, defendant 
has possession of plots A. O. D. The bound- 
‘aries would include also Ha. and Hb. to the 
north. It further appears that im Asarh 
‘1305 plaintiff granted to one Rasik Lal Dutt, 
his nath’s nephew, a pattah of 350 bighas of 
land to the north of that leased to the defen- 
‘dant. Itis said that under that patiah the 
lessee has actually possession of nearly 1,000 
bighas from which it is argued that there would 
“be nothing strange in defendant being entitled 
to 1,500 bigkas under a potiah which mentioned 
800. Defendant duly paid the prescribed 
“rent up to the end of 1805. Itis noticeable 
--that at least two payments of Rs. 85 on 21st 
: Pous 1305, and of Rs. 100 in 1807, were 
made after the lease to Rasik Lal Dutt. 
Defendant then objected to pay -rent on the 
ground that plaintiff had not put lim in 
possession of all the land demised. Plaintiff 
accordingly on the 14th April 1903 filed this 
suit. But the Courts below have coxscurreé 
in dismissing plaintiff’s suit tn foto on the 
ground that unless and until defendant is 
put in possession of the whole property 
-demised, which they find to measure about 
1,500 bigkas, there must be a suspension of 
the rent and defendant is in no way liable to 
plaintiff. The only question for our deter- 
mination is whether this view is correct, 
We must, I think, accept the finding of a 
lowerappellate Court that the northern bound- 
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ary of the land demised to defendant was the 
Poddgr’s Road; in other words, that plots 
Ha. and Hb. should be included in his land 
waking altogether 1,500 dtghas; althongh 
it is at first sight somewhat startling that the 
land which the parties calculated roughly, no 
doubt, at 800 bighas should turn out to be 
nearly double that amount. It is true that 
speaking generally the boundaries given ina 
conveyance are the true criterion of the 
amount of land conveyed. It is not, however, 
an absolutely hard and fast rule. The true 
construction to be put upon a deed is that 
which will as far as is possible bring its 
several provisions into harmony with one 
another and express most nearly the intention 
of the parties, seo Herrick v. Stzly (1). 
Here the learned Subordinate Judge is con- 
strained to admit, (1) that the question of 
boundaries in the Sunderbans is always an 
uncertain one, and (2) that in this particular 
case if the northern boundary be taken as the 
road which both Courts find to be the Poddar’s 
Road, then the ‘western boundary will be 
different from that given in the puttah. In 
these respects the finding is open to criticism. 
But accepting it, as we do, I cannot agree 
with the conclusion of the lower Courts that 
defendant is altogether absolved from pay- 
ment of rent. Much reliance was placed by 
the respondent’s counsel on the case of 
Dhunput Singh v. Mahomed Kazim Ispahain 
(2). Inthat case after discussing Jing ish 
cases bearing on the question of suspension of 
rent in consequence of the eviction of a tenant 
by his landlord, their Lordships deduced cer- 
tain principles the correctness of which I do 
not wish to dispute. That case was followed ın 
Harro Kumari Chowdhurant v. Purna Uhand- 
ra, Sarbogyc (3), and distinguished in Kali 
Prasanna Khasnabtsh v. Mathura Nath Sen (4). 
Each case, however, must be decided upon its 
own facts and I think that the facts of the 
present are so very different from the facts of 
the case in Dhunpat Singh v. Mahomed Kazim 
Ispahain (2), as to make that case inapplica- 
ble here. In the first place there was here no 
eviction or dispossession of property so called. 
Nor did the defendant at the commencement 
everallege it ; (see paragraph 2 of his written 
statement). The finding of the Sub-Judge is 
explicit on the point.. “ There is no sufficient 


evidence ” he gays, “ of the actual disposses- 
WLR 1 P.O 486 (2) 24 C. 296. 
3) 28 C. 188. (4) 34 C, 191, 
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sion, but it is a fact that it was defendants’ 
leasehold, but he was not allowed possession 
of the land.” All that can be said is that 
the plaintiff did not give tho defendant posses- 
sion of land over and above the 800 bighas 
thongh more was included in his lease. 
Secondly, defendant entered into possession 
of 800 bighas and for nearly 4 years paid rent 
in the terms of the patah; what is more, he 
went on paying rent even after he found that 
he was not to have this extra land. Now by 
law the lessor is bound to put the lessee in 
possession of the land demised. That is the 
general law, apart from section 108 A (b) of 
the Transfer of Property Act which does not 
apply to this case. If he fails to do that, the 
lessee may say very well, I will Panitia 
my lease,” or he may take steps to enforce the 
contract against the lessor. He cannot, I 
think, say, as he tries to say in this case, that 
he will hold what land he has in possession 
(which after all is the exact area by measure- 
ment that he contracted for), but will hold it 
rent free for all time. If knowing that the 
lessor cannot put him in possession of the 
remaining land demised, he keeps what he 
has got, it appears to me contrary to all 
principles of justice, equity and good con- 
science that he should not pay rent for it. 
It was argued that there could be no appor- 
tioument, because the effect of that would be 
to convert the plaintiff's suit, which is one 
for rent under the lease, into a suit of another 
and inconsistent character, namely, one for 
compensation for use and occupation, a suit 
which negatives the existence of a tenancy. 
I do not think that there is any force in this 
contention, The tenancy is still subsisting 
and the claim is for rent under the lease, 
though in the nature of a quantum meruit. 
It is to be observed that the rent now due 
from the defendant for the land in his posses- 
sion is very nearly the actual sum contemp- 
lated by the lease. If he were to get posses- 
sion of the other 700 bighas, the rent would 
be very largely increased. Ido not propose 
to enter upon an elaborate discussion of the 
English cases. Itmay be questioned how far 
the technicalities to be found in the English 
law should beallowed to affect the relations 
of landlord and tenant in this country. In 
one respect the principle underlying the 
English decisions appears to be inapplicable 
to the present case. Eviction is regarded as 
a wrong done by the landlord io his tenant 
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for which the former is to be penalised. Here 
not only, as I have said, was there no eviction 
properly so called, but there is no proof of 
malafides on the landlord’s part. It may 
be that by æ careless statement of boundaries 
in the two pattahs land which should be in- 
cluded in thedefendant’s holding arealso inclu- 
ed in those of Rasik Lal Dutt’s. But that is all 
that can be alleged against the plaintiff. On 
the facts of this case as admitted and as found 
by the .ower appellate Court, I think that the 
defendant has. no defence to the plaintiff's 
suit for rent. The only point remaining for 
determination is the precise amount of the 
defendant’s liability. Under the pattah it 
is clear that he was to pay the rent at Rupee 1 
per bigha from the outset on 68 brghas 17 
cottahs 8 chittaks with road cess at } anna in 
the rupee The rent and cesses due in respect 
of the remaiping 581 bighas 2 cottahs 8 chit- 
taks are also clearly stated in the patiah ; what 
ig not quite clear is from what area of the pasu 
brahmottar lands is to be deducted. We find 
that defendant admits to holding 32 btghas of 
Brahmotiar land and no hazira land among the 
799 bighas 7 cottahs 10 chtttake in his possession. 
The plaintiff puts it at only 14 bighas of brah- 
mottar. In order to avoid a reference and further 
delay, I propose (and to this the plaintiff's 
pleader consents) to give defendant credit in 
the present suit only for the 32 bighas of brah- 
mottarland and to hold him exempt in this suit 
from payment of rent for the 150 bighas as 
specified in the putiah and 32 bighas brahmottar 
land, which he says, he helds, in all 182 beghas 
For the balance, that is, for 617 bighas7 cottahs 
10 chtttakes defendant must pay rent and cess 
at the rates specifiedin the patiah. Ido not 
think that it would be fair to tax defendant 
with interest at 12 per cent. per annum for so 
long a period. I think that the justice of the 
case will be ‘met if we award plaintiff dam- 
ages at tlie rate of 25 per cent. on his claim. 
I would, therefore, allow the appeal and pass 
a decree in favour of the plaintiff for an 
amount to be ascertained as above with costs 
in proportion in all Courts. 

Vincent, J—This appeal arises out of a suit 
to recover rent for the years 1306 to 1809 on 
account of certain lands held by the defendant 
under the plaintiff in a putni taluk of the 
latter in the district of Khulna. 

The suit has been dismissed because both 
the lower Conrts found that the plaintiff had 
interfered with the possession of the defendant 
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in a paw of the lands demised to him. Against 
this decision, the plaintiff appeals and a — 
number of points are raised on his behalf 

It is firstly argued that, infact the defend 
ant is in possession of all the lands leased to 
him and that the Courts below have wrongly 
found that plots Ha. and Hb. of the Commission- 
ers map, now in the possession of the plaint- 
iff are included in the defendant’s lease. It 
is further argued that, in the circumstances 
of the present case, asthe boundaries of the 
lands leased to the defendant cannot be accu- 
rately identified, the area stated in the lease 
should be accepted as a correct indication show- 
ing what lands were leased to the defendant. 

There is, to my mind, little force in this 
contention. There isa finding of fact that- 
plots Ha. and Hb. are included in the lands 
demised to the defendant. The northern 
boundary of plot 3 of the lease is the Poddar’s 
Road. The position of that road has been 
ascertained and, if the position assigned to 
it by the Commissioner and both the lower 
Courts be accepted, plots Ha. and Hb. would 
apparently fall within the lands leased -to 
the defendant. The learned pleader for the 
appellant then urges that 800 bighas of land 
were leased to the defendant and he is found 
to bein possession of 799 bighas odd, excluding 
plots Ha. and Hb. and that, therefore, the 
Court should consider that he is in possession 
of all the lands leased to him. This conten- 
tion cannot, however, be accepted; for it has 
always been held in India for obvious reasons 
that, where there is a description of land in a 
conveyance orlease setting forth the boundaries 
and specifying the area, the land within the 
boundaries passes by the deed. In the pre- 
sent case, the boundaries have been ascertained, 
and there is no reason why the lease should 
not be held to cover all the lands included 
within them. It is clear also from the word- 
ing of the lease that, it was the intention 
of the plaintiff to lease to the defendant the 
lands included in the boundaries stated and, 
in the case of jungly lands in the, Sunderbans, 
it is so difficult to survey lands that areas 
are always or nearly always entered by guess. 
I, therefore, think that there is no forcein the 
argument of the learned pleader for the uppel- 
lant ou this point. It may also be noted that, 
in the case of another lease of a similar charac- 
ter, an Exhibit in thiscase, there is amisstate- 
ment of area ofa far more serious character 
than in the lease, the’subject of this snit, 
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It is then argued that,in any case, as the 


Courts below have not actually found that the 
plaintiff personally dispossessed the defend- 
pot from any of the lands demised to him 


and as the defendant has continued to occupy 
the remainder of the land so leased, he should 
at least, pay rent for the land in his posses- 
sion and it is said that the cases in Dhunput 
Singh v. Mahomed Kazim Ispahain (1) and 
Harro Kumari Ohowdhrani v. Purna Ohandra 
Sarbogya (2) referred to in the lower Courts 
judgment were decided on principles of Eng- 
lish law which are entirely inapplicable in this 
country. Thelearned pleader has further péint- 
edont that the cases on which reliance has 


been placed by the lower appellate Court are. 
clearly distinguishable from the present case. 


There seems to me to be much force in many 
of these contentions. The cases referred to by 
the learned Subordinate Judge are cases in 
which a landlord is penalized for a wilfully 
wrongful act and this, as I understand it, is 
the principle on which the English law on the 
subject is based. In the present case, there 
is, if I correctly interpret the judgment of 
the lower Court, no finding that the action 
of ‘the landlord was wrongful. There was 
a difference of opinion between him and the 
defendant as to the actual lands leased out 
to the latter ; and that is all that can be 
paid. It seems, therefore, that it would be 
unfair to penalize the plaintiff in this case 
in the manner adopted by the lower Conrts. 
In the next place the defendant in this 
case has elected after the lands in plots Ha 
and Hb. were settled with the new lessee 
to retain possession of the rest of the lands de- 
mised to him and even to pay rent for the same. 
The dispossession occurred in 1905 according 
to paragraph 3 of the written statement. 
Nevertheless, after this date, the defend- 
ant has continued to occupy the remainder 
of the lands leased to him and is apparently 
now in possession of them, and he has also 
paid a portion of the rent for the years 
1305 and 1306 according to the receipts» It 
is not now open, therefore, to the defend- 
ant to allege that he cannot be made liable 
for the rent of any period safter the date on 
which plots Ha. and Hb. were leased out 
to Rasik Lal Datt; When this new lease 
was effected, ib was open to the defendant 
- to repudiate the whole contract with the 
plaintiff and to give up all the lands or to 
sue the landlord for specific performance of 
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his contract or for damages and continue 
to occupy the rest of the property demised 
but he cannot at the same time occupy 
for an indefinite period a large por- 
tion, of the lands leased to him and refase 
to pay rent for the same. Even under 
the English law, itisopen to doubt if he 
could not under such circumstances, be lia- 
ble to pay compensation for use and occupa- 
tion (vide the case of Stokes v Oooper (5), refer- 
ed to in Foa on Landlord and Tenant p 

168) ; and certainly, in India, there appears 
to be no reason why he should not be sued 
for rent in the ordinary way; the more so as 
itis shownin this case that, since the lease 
to Rasik Lal Dutt, the defendant has not only 
remained in occupation, but has also paid rent 
to the landlord by which acts a tenancy of- 
the lands in his occupation is clearly establish- 
ed. 

Lastly it has been argued that, in the 
present case, there was no direct eviction by 
the landlord, but that all that was found 
amounted to this that the defendant had been 
prevented from taking possession of plots Ha.’ 
and Hb. by a new lessee under the plaintiff- 
and that this would not entitle the defendant 
to withhold the payment of rent (vide the 
case of Kali Prasanna Khasnabish v. Mathura 
Nath Sen (4). and it is probable that if that 
case was rightly decided, this view is correct. 
It would appear very difficult to reconcile 
that case with the principles on which their 
Lordships acted in the case of Dhunpat Singh 
v. Mahomed Kazim .Ispahain (2). In the latter 
case, the principles ofthe English law were 
followed and, if thesame principles be accepted 
ix 8 case where the tenant is ousted by a new 
lessee under his landlord, it might reasonably, 
I think. be said that the eviction was by the 
procurement of the landlord (vide Foa on 
Landlord and Tenant, pp. 186 and 167). I am, 
therefore, not able to see very great force in 
this contention unless it be taken thatit was 
not the landlord’s intention in granting the 
new lease that the prior lessee should be 
evicted, but only that the title in the lands in - 
dispute might be adjudicated upon in a suit 
between the two claimants. But having 
regard to the other points already dealt with, 
I think that, in any case, this appeal must 
succeed. 

It is possible that, in the case in Kali 
Prasanna Khasnabish v. Mathura Nath Sen (4), 

(6) 3 Camp. 514, 
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them Lordships felt that it was in every way 
inequitable that no rent shonld be paid for 
lands admittedly held and, therefore, they 


gave the plaintiff a decree and it is to be 


noticed that, “even in the case reported in 
Dhunput Singh v. Mahomed Kazim Ispahain (2), 
a partial decree was awarded.to the plaint- 
iff, although really the rental in that suit 
was a consolidated rental of a pains tenure 
made up of various demands on particular 
villages. 

In these cirenmstances, [ am of opinion 
that the plaintiff is entitled to recover rent 
from the defendant for the lands occupied by 
him less certain deductions. Under the terms 
of the lease, the defendant is entitled to 
deduct 150 bighas out of the area in his 
possession on account of uncultivable lands 
and possibly he is also entitled to n further 
deduction on account of hazira and brah- 
mottar lands. The deferdant’s pleader has 
filed a statement showing that there are 
actually no kasira lands in the area now in 
tHe occupation of the defendant. but that 32 
bighas of brahmottar land are included in 
the saidarea. The plaintiff's pleader consents 
that this area of the brahmottar land should 
be accepted for the purposes of the present 
case. The plaintiff will, therefore, get a 
decree for rent of the balance of the area in 
the possession of the defendant after deduc- 
tion of 182 bighas at the rates specified in the 
lease for the period claimed, with damages at 
25 per cent and proportionate costsin all 
the Courts. 

It may be noted that the defendant is, 
under his kabulrat, liable to pay excess rent 
for any land found in his possession in excess 
of the area stated in the deed Tt is, there- 
fore, clear that the assessment of rent in this 
case was to vary with the area actually 
found to be included within the boundaries 
mentioned in the case 

Appeal allowed. 
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*MADRAS HIGH COURT. 
Orixas Revision Case No. 160 oF 1909. 
April 23, 1909, 

Present —Sir Ralph. Benson, Judge. 

In re MANTRI KAMARAJU—Accosep. 
Criminal Procedure Code (Act V of 1898), 2 240— 
the section applies to separate charges of distinct offences 

tried separately—Stay of trial. 

Section 240 of the Criminal Procedure Code is 
applicable only toa joinder of charges in the same 
case, and not to separate charges of distinct offences 
tried separately. 

Queen v. Sadia, Ratanlal’s Unreported Cases of the 
Bombay High Court, 362, followed. 

Where the accused was tried for separate offences 
and pending appeal against his conviction in one of 
them the Sessions Judge stayed the trial in respect of 
the other charges under section 240, Orimmal Procedure 
Code: Held, that the procedure was not warranted by 
the terms of section 240, Criminal Procedure Codo 
but that the Sessions Judge, could, if he chose, have 
adjourned the trial under section 344, Criminal 
Procedure Code or sanctioned the withdrawal from 
a pisanan under section 494, Criminal Procedure 

‘ode 

Revision of the proceedings of the Sessions 
Judge of Vizagapatam. 

E. B. Powel, Public Prosecutor, for the 
Crown. 

The accused was not represented. 

Order.—The order of the Sessions Judge 
staying the tral of Sessions Cases Nos. 47 
to 49 of 1908, pending appeal, if any, by the 
accused against the conviction in Sessions 
Cases Nos. 44 to 46 of 1908 is not warranted 
by section 240 of the Criminal Procedure 
Code, under which it purports to have been 
made. _ 

The opening words of that section make 
it clear that itis only applicable to joinder 
of charges in the same case, not to separate 
charges of distinct offences tried separately as 
in the present case. This was ruled in the 
unreported case, Queen v. Sadia (1), 

It may be observed that the Sessions 
Judge might have attained the desired object 
by adjourning the trial under section 344, 
Criminal Procedure Code, pending appeal, if 
any, in the other cases and the result thereof. 
Under section 494, Criminal Procedure Code, 
the Public Prosecutor, might, with the 
withdrawn from 
tho prosecution and may still. do se, if so 
acy eed. 

Order set aside. 


(1) Unrep Cr. Cas Bom., p 362, 
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(Not reported yet elsewhere.» 

* CALCUTTA HIGH COURT. 

Rfavrar Crvm APPEAL-NO. 455 or 1907. 

April 14, 1909. 

Present :—Mr Justice Mookerjee and Mr. 
Justice Caruduff. 

GOLAB KOER—Pramtire— APPELLANT 

verstts 
BADSHAH BAHADUR—Derenpant— 
RESPONDENT. 

Decree ly cansent— Sett+ng amde—Gicund of rows 

—Sepirate Sut— (ound af clerical erroi—-By motion 

or review-— Application for recicw, dian isal af--Subse- 

quent onit—Res-judicata. 

When a consent decree is assailed on the ground of 
fraud, musrepresentation, mistake, coercion, undue 
influence or any similar grounds, the party aggrieved 
must proceed by a fresh action ; but if the decree is at- 
tacked on the ground of clerical error or on the ground 
that ıt does not correctly state what the Court ac- 
tually decided and intended to decido, the remedy is 
by a motion or by an application for review. 

Awshout sh Chandra v. Taru Pravunna Roy, 10 C. 
612, referred to and distinguished 

Unroda Diber v Stevenson, 22 W. R 280, dis- 
tinguished. 

fvoleoomary Dasi e. Woadoy Chunder, 25€ 649, and 
Barhamdeo Prasad v, Banu, Pravad 3 C. J. 119, 
followed 

When there are two remedies open to a party ag- 
grieved in respect of any matter, no question of elec- 
tion of remedies arises unless they are inconsistent and 
alternative. But as the remedy by a regular suit is not 
inconsistent with tho remedy by areview, the mere fact 
that the party seeking to set aside a consent decrea 
on the ground of fraud &c , had recéurse to an applica- 
tion for review of judgment does not debar him from 
reconrse to n regular suit, as the remedies are cumula- 
tive and concurrent, and the decision upon the appli- 
cation for review does not operate as res ,wlia‘a, 
Therefore, a suit to set aside a consent decree on the 
ground of frand, misrepregentation, undue influence 
and coercion is maintainable notwithstanding the fact 
that a previous application to review the same decree 
wns dismissed 

Appeal from the decree of the Sub-Jndge 
of Patna, dated June 29th 1907. 

Dr. Rash Behary Ghose, Babus. Narendra 
Kumar Bose, Chandra Sekhar Banerji, Ganesh 
Dutt Singh, Karunamoy Bose snd Ram Ohandra 
Majumdar, for the Appellant. 

Babhs Umakali Mukerji and Srish Ohandra 
Chowdhury, for the Respondent. 

Judgment. —tThis is an appeal on be- 
half of the plaintiff in an action for recovery of 
posseasion of an estate of considerable value 
left by her husband, Roy Sultan Bahadur, 
who died on the llth April 1892. The cir- 
cumstances under which the litigation has been 
commenced have not been investigated by 
the Court below, but in so far as they are 


cited in the plaint, they may be thus briefly 
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narrated. Shortly after the death of her 
husband the plaintiff took out Letters of Ad- 
ministration with a copy annexed of the deceas- 
ed’s will, which had been executed on the 
23rd March, 1892. The will authorised her 
to adopt three sons in succession, and on the 
4th December 1893, she adopted one Lekhraj 
Bahadur, who died on the 30th December 
1894. The plaintiff thereupon continued to 
be in possession of the estate of which she had 
been divested by the adoption and which, sub- 
sequently, reverted in her as the mother of 
her first adopted son. On the 5th March 
1897, she took the present defendant Badshah 
Bahadur as her second adopted son, on condi- 
tion that she would continue in possession of 
the entire estate during her lifetime. Short- 
ly after disputes broke out between herself 
and the natural grandfather of the defendant, 
who claimed to be entitled to the immediate 
possession of the properties on behalf of the 
infant. On the 20th January 1908, the 
plaintiff instituted a suit to set aside the adop- 
tion of the defendant and for declaration that 
she was entitled to remain in possession of the 
estate as the mother of her first adopted son. 
The matter in dispute between the parties 
was referred to arbitration and, on the 18th 
August 1908, a decree was made in accord- 
ance with the award of the arbitrators. It is 
not necessaly for our present purposes to 
set out in detail the terms of the award. It 
is sufficient to state that its effect was to 
confirm the validity of the adoption of the de- 
fendant, to appoint the grandfather of the 
latter as his guardian, to place the entire 
estate under the management of the Court of 
Wards and to make various provisions for 
the education and maintenance of the infant, 
for the maintenance of the plaintiff, and for 
the management of the estate generally. On 
the 21st May 1904, the plaintiff commenced 
a second suit to set aside the decree of the 
18th Angust 1903, which she impeached on 
various grounds, amongst others on the 
ground that it had been obtained by fraud. 
This suit was compromised, ard on the 15th 
June 1904, a decree was made by consent, 
the effect of which was to reaffirm the adop- 
tion of the defendant, to declare that the 
plaintiff had no subsisting interest in the 
estate of her husband, and generally to con- 
firm the 1esnlb of _the decree of the 18th 
August 1903. Onthe ‘th July 1904, the 
plaintiff applied for a review of this consent- 
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decree on the ground that her consent to the 
compromise had been obtained by coercion 
and undue inflnence, that ‘she was not allowed 
to have independent advice, and that the 
effect of the compromise was not fully ex- 
plained to her. The Subordinate Judge en- 
quired into these allegations, - and found that 
they were not established by the ' evidence, 
and accordingly dismissed the application 
for review on the 7th October 1904. On the 
15th December 1906, the plaintiff commenced 
the action ont of which the present appeal 
arises, for recovery of tho estate left by her 
husband either as his widow or as the mother 
of her first adopted son./She further asked 
for a declaration that thè alleged adoption of 
the defendant was invalid under the Hindu 
Law and had no legal effect, that the defend- 
ant had consequently acquired ro valid title 
to the estate, and that ihe decree on the 
arbitration award of the 18th August 1903, 
and the consent-decree of the 15th June 1904, 
were vitiated by fraud and were of no legal 
consequence whatever. The claim of ‘the 
plaintiff was resisted on the merits as well as 
on the ground that the decrees of 1903 and 
1904 which were no longer liable to be set 
aside presented an effective bar to the suit, 
Tho Subordinate Judge on these pleadings 
raised thirteen issues. Of these the first 
raised the question, whether the suit was 
barred by sections 13 and 43 of the Code of 
Civil Procedure. The second, third and fourth 
issues raised the questions whether the decree 
of 1903 was obtained by, fraud . and the decreo 
of 1904 by coercion, misrepresentation and 
undue influence. The fifth issue raised the 
question, whether the plaintiff was entitled to 
maintain this suit in view of her unsuccessful 
attempt to impeach the decrdo of 1904 by an 
application for review of judgment. Tho 
sixth issuo raised the question of the legal 


effect of tho decree of 1904. The remaining - 


seven issues raised various questions on the 
merits as to the limitation, estoppel, factum 
and validity of the adoption of the defend- 
ant, and the conditions, if any, subject to 
which it had been made. As previously 
stated, the Court below has not enquired into 
the merits, and there has been no ‘investiga- 
tion into the truth or otherwise of the allega- 
tions of fraud, misrepresentation, coercion and 
undue influence. The Subordinate Judge has 
thrown out thesuit on the ground that sections 
13 and 43 of the Code of 1882 preclude its 
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trial. tifat the plaintiff is debarred by reason 
of her ineffectual attempt to review? the 
decree of 1904, from attacking it by a refular 
suit, and that, if there are new allegations on™ 
which the decree is now sought to be im- 
peached, they might and ought to have been 
made grounds of attack in the application for 
review. The Subordinate Judge has further 
held that the circumstances in which the 
consent-decree of 1904 is alleged to have been 
made, do not constitute fraud, and that in 
any: view, the plaintiff is concluded by the 
decision on the application for review of 
judgment. The plaintiff has now appealed to 
this Court, andon her behalf the decision of 
the Subordinate Judge bas been assailed, sub- 
stantially on three grounds, namely, first, that 
a consent-decree cannot, under any circum- 
stances, be impeached by an application for 
review of judgment, and any order of dis- 
missal made upon such an application does 
not debar the applicant from recourse to a 
regular suit which isher only remedy ; secondly, 
that even if a consent-decree cin be reviewed 
on grounds other than fraud, it cannot be 
reviewed when it is assailed on the ground of 
fraud, misrepresentation, coercion, undue 
influence or mistake; and, thirdly, that, even 
if it be assumed that a consent-decree may 
be attacked on the ground of fraud either 
by an application for review of judgment or 
by axzegular suit, the mere fact that the 
injured party had recourse to an application 
for'review of judgment does not debar him 
from recourse to a regular suit, that the two 
remedies are not inconsistent and alternative, 
but cumulative and concurrent, and that the 
decision upon the application for review does 
not operate as res judicata and does not present 
a full investigation into the matters in con- 
troversy in a regular suit. In answer to this 
contention, it has been argued on behalf of 
the defendant, first, that a consent-decree may 
be attacked on the ground of fraud either bys 
an application for review of judgment or by 
a regular suit, second/y, that the two remedies 
are alternative, so that when a litigant has 
made his election of one of these alternatives, 
he must betakento have abandoned the other; 
and thirdly, that even if the remedies be re- 
garded as concurrent and eumulative, the 
decision upon the application for review of 
judgment operates as res judicata in the regular 
suit, not only in respect of matters directly 
and syhstantially raised and decided, but also 


s 
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as regards matters which, might appropriately 
haveebeen mada gronads of attack The 
quesvions raised are of considerable importance 
snd by no means free from difficulty, and 
with a view to determine which of them ought 
to prevail, we shall begin with an examina- 
tion of the judicial decisions on the matter, 
many of which were discussed at the bar. 

One of the earliest cases in this Court 
which is usually treated as the leading au- 
thority upon the question of the proper mode 
of attacking consent-decrees, is 
Aushootosh Chandra v. Tara Prasanna Roy (1), 
In this case it was ruled by Mr. Justics Wil- 
son, with the concarrence of Mr. Justice 
Tottenham, that for the purpose of setting 
aside a decree passed in pursuance of a com- 
promise made out of Court, there are two 
available modes of procedure, namely, first by 
a suit and, secondly, by a review of the 
judgment sought to bo set aside, the latter 
being the more rogular mode of procedure. 
The rule thus laid down, if well-founded on 
principle, and really supported by the au- 
thorities upon which the learned Judges relied, 
negatives the firat contention of the appellant, 
the grounds of the decision, therefore, require 
careful examination. In that case it appears 
that there were two apperls pending in the 
High Court in which the parties who were 
appellants in the one, wera ‘respondents in 
the other. Beforethe hearing of the appeals, 
negotiations for compromise were set on foot, 
as a result cf which it was intimated to the 
Court that one of the appeals would have to 
be dismissed and the other decreed. The 
precise terms of the compromise were not 
placed before the Court, but decrees were 
ordered to be drawn up in the sense just 
indicated. Subsequently, the appellants 
in the appeal which had been dismissed, who 
were respondents in the appeal which had 
been decreed, applisd to the Court to set 

aside the consent-decree on the allegation 
that their oppdnent3 had failed to carry out 
the term; of the compromise onthe basis of 
which the Court had been invited to dismiss 
their appeal and to decree the other. appeal. 
A rule was issued, in answer to which it was 
contended that the case was not one in which 
the Court could set aside the consent-decrees 
on motion. The learned Judges upheld this 
objection, but they further went on to ex- 
plain what wonld bethe proper procedure by 
(1) 106. 6:8, 


that of. 
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which the consent-decrees could be impeached. 
In their opinion asuit might lie to set aside 
the whole transaction which had culminated 
in the terms of the consent-decrees, but a 
more proper mode of procedure would be to 
apply for a review of judgment. It is worthy 
of note that this expression of opinion was in 
reality an obtter dictum, because it was suffi- 
cient for the Court to hold that the decrees 
could not be impeached by way of motion. 
Apart from this circumstance, let us examine 
for a moment the grounds for this decision. 
The learned Judges in support of their view 
relied upon the cases of Lalji Sahu v. Ool- 
lector of Tirhoot (2), Mewa Lai Thakoor v. Bhu- 
jhun Jha (3) and Gilbert v. Hndean (4). The 
first of these cases is a decision of their Lord- 
ships of tbe Judicial Committee, and, if it 
really decides that an application for review 
of judgment is the appropriate procedure by 
which a consent-decree can be assailed, the 
matter may be taken to have been concluded 


by a judicial decision of the highest authority. 


Upon an examination of the actual decision, 
however, it turns out that it cannotin any 
sense be treated as an authority for this pro- 
position. There the Subordinate Judge was 
invited by the plaintiff to postpone the case 
until the sanction of the Commissioner could 
be obtained to a proposed settlement. The 
Subordinate Judge refused the application 
and made a decree on the merits, stating ex- 
pressly in his judgment that, if his decision 
was contrary to the order of approval of the 
Commissioner, and was prejudicial to either 
of the contending parties, they would be at 
liberty to present a petition for review of 
judgment. Two months later the Commis- 
sioner approved the proposed compromise; 
and shortly after, the defendant applied for a 
review of judgment, alleging that his consent 
to the compromise had been obtained by fraud. 
The Subordinate Judge granted the review 
and his order was upheld in appeal by the 
High Court. Their Lordships of the Judicial 
Committee confirmed this view, on the ground 
that there was no compromise concluded in 
such a way as to prevent the character and 
particulars of the claim being reconsidered 
upon a petition of review. Lord Cairns point- 


-ed out expressly that provision was made in 


the original order to keep alive the right of 


(2) 6 B L. R. 648, 15 W. R. £8 (P. C.) 
(3) 13B L R. App. XI; 2 W.R! 8. 
(4) 9 Ch. D 269, 
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either party, if dissatisfied, to have a petition 
of review. It is difficult to appreciate how 
this decision of their Lordships of the Judicial 
Committee can be treated as an authority for 
the proposition that an application for a re- 
view of judgment is an appropriate procedure 
to set aside a consent-décree on the ground 
of fraud. The second case upon which the 


learned Judges relied is that of Mewa Lal’ 


Thakoor v. Bhujnn Jha (3). There the question 
arose ina suit to set aside an ex parte decree 
on the ground of frand. The District Judge 
had held upon the evidence that the decree 
was not impeachable on the ground of fraud, 
and this Court affirmed that view. The learn- 
ed Judges, however, went on to observe and 
these observations were clearly in the nature 
of obiter dicta, that the suit had been to a con- 
siderable extent misdirected. They pointed 
out that the ex parte decree might have been 
set aside under section 119 of the Code 
of 1859, or might have been reviewed if it 
was shown to lave been obtained by fraud 
With reference to this decision, it may be 
remarked in the first place that the question 
did not arise in relation to a consent-decree, 
and, therefore, the case cannot rightly be 
treated as an authority upon the point-before 
us. And in the second place, it may be obsery- 
ed that, if the learned Judges intended to lay 
down that an ev parte decree could be either 
set aside on the grounds mentioned in section 
119 of the Code of 1859, or reviewed on ihe 
ground of fraud, but could not be impeached 
by a regular suit on the ground of fraud, 
their view 15 inconsistent with the decision of 
their Lordships of the Judicial Committee 
in Radha laman, Shaha v. Pran Nath Roy 
(5), which confirmed the decision of this Court 
in Pran Nath Roy v. Mohesh Ohandra Moitra 
(6), and Khagendra Nath Mahata v. Pron Nath 
Roy (7).These cases affirm the doctrine that an 
ex parte decree may be sët aside by an applica- 
tion on the ground that summons was not 
served onthe defendant or that he was pre- 
vented by sufficient cause from appearing when 
the suit was called on for hearing, and also by 
a regular suit onthe ground of fraud ; they 
further lay down the principle that the suit is 
maintainable notwithstanding that the injured 
party has been unsuccessful in an application 
to set aside the cx parte decree. The third 

(5) 28Cal 475. 

(6) 24 Cul. 546. 

(7) D.R. 291 A 99,20. C. 395, 
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case upoh which the learned Judges placed: 
reliance is that of Gilbert v. Endean (4). InMhi t 
case Sir George Jessel, M. R., held thit a. 
compromise ought not to beset aside on 
motion on the ground that it was obtained by. 
misrepresentation on concealment of material 
facts, but that tho substantial question 
between the parties should form the subject 
of anew action. This case, no doubt, is am 
authority in support of the view that a consent- 
decree ought not to bo set aside on motion as 
the Court was invited todo in the caso of 
Aushootosh Chandra v. Tara Prasanna Roy (1). 
It is, however, in no sense authority: for the 
proposition that an application for review of 
judgment furnishes the appropriate procedure 
in a case of this description. An examination, 
therefore, of the grounds of the decision of this 
Court in the case just mentioned, shows. first, 
that the decision of the Judicial Committee 
relied upon by the learned Judges is not an 
authority in support of their view; secondly, 
that the observations in the case of Mewa Lal 
Thakoor v. Bhujun Jha (3) 11 in which reliance 
was placed were not necessaly fcr ihe purpose 
of the decision in that case, ard that their 
binding effect has been very much wenkened 
by the decision of their Lordships of the 
Judicial Committee in two subsequent cases ; 
and thirdly that theobservationsof Sir George 
Jessel in Gilbert v. Endean (4) do not sup- 
port the view that a consent-decree can be 
reviewed on the ground of fraud, though they 
no doubt support the proposition that such a 
decree can be attacked in a new action on the 
ground of frand. It may farther be observed 
that the consent decree in the caso of Atshoo- 
tosh Chandra v. Tara Prasanna Roy (1) was not 
imperched onthe ground of fraud, and the 
case, therefore, cannot be treated as an author- 
ity upon the question as to the appropriate 
mode in which a consent-decree can be vacated 
on that ground. 

In this connection, reference may be madee 
to the decision of their Lordships of thé 
Judicial Committee in Unnoda Dabee v. Maria 
Louisa Stevenson (8), which may at first sight 
lend some support to the view that a consent- 
decree may be reviewed on the groynd of 
fraud. In that case, a suit was brought against 
one French for himself and as guardian of his 
infant daughter. A decree was made in the 
Court of first instance against French in hig 
personal capacity. French appealed on the 

(8) 22 W R 290. 
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ground that he ought not to have been made 
solely responsible for the debt and #that his 
daughter ought to have- been made liable 
under the decree. A decree was then made by 
consent in the Sadar Court between French 
and the plaintiff-respondent, the effect of 
which was to throw the substantial burden of 
the decree upon the infant. Many years after, 
when the danghter of French came of age, she 
made an application to the High Court, which 
had taken the place of the Sadar Court, for a 
review of judgment on the ground that the 
consent-decree was inoperative against her as 
she was uot represented on the appeal, and 
that her father in furtherance of his own 
interests had fraudulently omitted to protect 
her interest inthe way ho was bound to do 
as her-guardian. The application for review 
was entertained and allowed. Upon appeal 
to the Judicial Committee, the decision of the 
High Court was affirmed on the ground that 
it was competent to the Court to set aside on 
review the decree against the infant who was 
not represented before the Court and on 


whose behalf there was no assent to the com-. 


promise by any competent person. This case 
is manifestly distinguishable on the ground 
that it was in essence an application by a 
person to vacate a decree which was made in 
her absence and without her consent. She 
asked to be relieved from the effects of a 
decree to which in substance she was nota 
party, a condition of things entirely different 
from what we findin the class of cases where 
a person who is a party toa suit assents to a 
consent-decree which he subsequently seeks 
to impeach on the ground that his assent was 
secured by frand. : 

We shall next examine the more recent cases 
on the subject in this Court. In the case of 
Foolcoomary Dasi v Wondoy Chunder Biswas (9), 
it was ruled by Mr. Justice P.O’Kenealy that 


.& consent decree could not be-set aside on 


motion on the ground that it was obtained 
by fraud and misrepresentation, but that a 
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sepaffate suit must be brought for that pur- 


pose, as charges of fraud could not properly 
be tried upon affidavits. The learned Judge 
pointed out that the course which he adopted 
was identical with what had been followed 
in such cases in the High Court of Judicature 
in. England under the Judicature Acts. We 
shall deal later on with the decisions in the 
English Courts upon this point, to some of 
(9) 25 0. 649. 
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which the learned Judge referred in his 
judgment. 

In the case of Barhamdeo Prasad v. Banarsi 
Prasad (10) the question was raised as to 
whether a consent-decree could be set aside 
upon an application for review. Upon an 
examination of the earlier decisions on the 
subject, it was ruled that, wherea decree 
was regular in itself and on the face of it 
correct, it could be set aside only by a suit, 
so that where 2 plaintiff songht to set aside a 
decree based on compromise entered into by 
his guardian when he was an infant, merely 
on the ground thatthe compromise was 
fraudulent, his only remedy lay in a fresh 
suit, and he could not revive the previous suit 
by an application for review. The learned 
Judges pointed out that the plaintiff could 
‘proceed by way of review of judgment, only 
where it was clear upoa the face of the 
judgment or decree which was impugned that 
it was irregular or incorrect or not in com- 
pliance with the provisions of the law, In 
the particular case then before the Court, 
the decree appears to have been attacked, 
not merely on the ground of fraud, but also 
on the ground that, as the compromise had 
not been considered by the Judge and ap- 
proved by him, the decree was bad and in- 
operative as against the minors. As regards 
this latter ground, it was held that the ques- 
tion could be. investigated in an application 
fora review of judgment. As pointed out, 
however, in the case of Surendra Nath Ghose v. 
Hemangint Dast (11) there can be no question 
thatasuit would lie to set asidea consent-decree 
made in these cirenmstances. This view was 
also followed in the case of Biku Halwas v. 
Mohesh Halwai (12). The question has also 
sometimes arisen whether a decree can be set 
aside on the ground of mistake. The affirma- 
tive view is supported by the case of Jogeswar 
Atha v. Ganga Bishnu Ghattack (18), while 
Sadho Misser v. Golab Singh (14) may be 
treated as an authority forthecontrary opinion. 

In the recent case of Ram Gopal Majumdar 
y. Prasanna Kumar Samad (15), the same 
question arose in a suit which had been com- 
menced to set aside a consent-decree on tho 
ground that the pleader who consented to the 

an 83C L.J 119. 

(11) 340 83. 

(12) 80. L. J. 2868. 
C. W. N..473. 


. N. 375. 
0. L, J. BOS; 10 C.W. N. 529. 
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compromise, had no authority to do so, and 
that his consent related to matters be- 
yond the scope of the litigation. The plaintiffs 
had previously made an unsuccessful attempt 
to set aside the consent decree by an application 
for review of judgment, in which they had 
attacked the validity of the decreexolely on the 
ground of want of authority on the part of 
the pleader. It was ruled by this Court, on 
the authority of the case of Aushootosh Chandra 
v. Tara Prosanna Roy (1), that it was 
open to the plaintiffs to attack the consent- 
decree either by way of a suit or by an appli- 
cation for review of judgment, and. that the 
latter was the more appropriate procedure. 
It was further held that as the plaintiffs had 
failed to get the consent-decree set aside by 
an application for review of judgment, the 
suit in so fax as it was based upon the 
allegation of want of authority of the pleader 
was barred by the rule of res judicata, as the 
matter had been directly and substantially in 
issue in the proceeding for review of judg- 
ment, and that, in so far as it was based upon 
the ground that the consent related to mat- 
ters outside the scope of the litigation, it was 
equally barred by the doctrine of constructive 
res judicata. as this particular ground might 
and ought to have been made a ground of 
attack in the review procéeding. With re- 
ference to this case, it must be observed that 
the consent-decree was not sought to be im- 
peached on the ground of fraud, and, the de- 
cision, therefore, is not a direct authority 
upon the question now before us. As regards 
the actual grounds of the decisions it may be 
observed that the learned Judges merely follow- 
ed the rule laid down in Aushootoch Chandra v. 
Vara Prasanna Roy (1), the authority of which 
was apparently not challenged before them. 
Their attention does not appear to have been 
directed to the circumstance that the obser- 
vations in that case were not only not neces- 
sary for the decision of the question then be- 
fore the Court, but were not really support- 
ed by the decisions upon which reliance had 
been ‘placed. It may further be observed 
that the cases of Koylash Chandra De v. Tarak 
Nath Mandal note to Rat Oharan Ghose v. 
Kumud Mohun'Dutt Ohowdhry (16) and Bhug- 
wanbutti Ohowdhrani v. A. H. Forbes (17) upon 
which reliance was placed, do not support the 
view that the trial of the questions raised in 
the suit was barred by the doctrine of res 
(16) 25 0. 571. (17) 28 C. 78. 
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judicata. Inthe first of these cases ib was 
held thét a judgment in a previous suit 
might operate as vres judicata in a suibse- 
quent suit notwithstanding the circumst&nce 
that the decision in the previous suit was not" 
appealable under the law, whereas an appeal 
was allowed by the law from the decision in 
the subsequent suit. The same view was 
affirmed in the second case in which it was 
ruled that in order to make a matter res 
judicata it was not. necessary that the two 
suits should be open to appeal in the same 
way, These cases, however, are obviously 
distingnishable, as they related to the con- 
struction of section 13 of the Code of 1882, 
which defines the circumstances under which 
a decision ina former suit operates as res 
judicata in the trial of an issue in a subse- 
quent suit. Here, however, it is not the 
decision in a former suit, but the order on an 
application for review of judgment in a former 
suit, to which it is sought to attribute the 
effect of res judicata in a subsequent suit, 
the object of which is to impeach that very 
decree. By no stretch of language can the 
proceedings for review of judgment be treat- 
ed asa suit within the meaning of section 
13 of the Code of 1882. With all defer- 
ence, therefore, to the learned Judges who 
decided the case of Ram Gopal Majumdar v. 
Prasanna Kumar Samad (15), it must be ob- 
served that the effect of their decision is to 
extend the rule of res judicata both direct 
and constructive, to the case of an ap- 
plication for review of judgment when 
the proceeding on such an application 
is obviously not a suit within tho 
meaning of section 13 of the Code. We 
are pot unmindful that in some cases, 
apart from the provisions of section 13 of the 
Code of 1882, a character of finaliiy bas 
been - attributed to orders inter partes on the 
ground that, ifthey are not treated as con- 
clusive, there would be no end to litigations. 
As types of this class of cases reference may. 
be made to the decisions of their Lordships of 
the Judicial Committee in Ram Kirpal v. Rup 
Knari (18) and Bent Ram v. Nanhu Mal (19), 
in which it was ruled that an order made at 
one stage of execution proceedings is bipding 
upon the parties at every subseqnent stage. 
It has similarly been ruled by their Lordships 
of the Judicial Committee in Mungul Pershad 


18) 11 I. A. 87; GA. 269. 
19) 7 A. 102; 111. A. 181. 
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Dichit v. Arija Kant Lahiri (20) that the omis- 
sion of a party in execution proceedingg to take 
at oye stage an objection may debar him from 
taking the same objection at a subsequent 
estage, when the effect of such objection, if 
allowed to be taken, would be to nullify an 
order previously made, in other words, an 
objection which might and ought to have 
been taken at an earlier stage, must be deem- 
ed to have been taken and overruled. These 
cases, however, do not lay down any rale of 
universal application that an orderin any pro- 
ceeding between two litigants debars the trial 
of the same question between the same par- 
ties in a subsequent proceeding, no matter 
what the scope of the subsequent litigation 
may be and no matter what were the circum- 
stances in which it might have been com- 
menced, If we were to lay down any such 
comprehensive rule of law, we should ob- 
viously assume the functions of the Legisla- 
ture. It is difficult, therefore, in our opinion to 
support the position taken in the case of Ram 
Gopal Majumdar v. Prasanna Kumar Samad 
(15) that, because an application for review of 
a consent-decree on the ground of want of 
authority in the pleader has failed, the unsuc- 
cessful litigant is debarred, under the pro- 
visions of section 13 of the Code of 1852, from 
maintaining a suit to set aside snch decree on 
the same ground in a regular suit. Itis still 
more difficult to support the position that, be- 
cause theunsuccessful petitioner omitted inthe 
review proceedings to impeach the consent- 
decree on the ground that the consent related 
to matters beyond the scope of the suit, he is 
debarred, under explanation II to section 
13 of the Code of 1882, from challenging the 
decree in a subsequent suit onsuch grounds. 
Section 13 has obviously no application to 
cases of this description. 

See the observations of Lord Westbury in 
Hunter v. Stewart (21), to the effect that the 
trial of a new question ought not ordinarily 
to be deemed as barred, if the decision of the 

“first question does not involve the decision on 
the second question. So far, therefore, atany 
rate as the applicability of the doctrine of 
constructive res judicata is concerned, the case 
of Ram Gopal Mujumdar v. Prasanna Kumar 
Samud (15) seems to go too far and is not 
supported by by the authorities, of which it 
invokes the did. : 


(20) 8 C. R1; 8T. A. 198,110. L R. 13. > 
(21) 4 De G. F. and J. 168. 
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There is another recent case Rasik Chandru 
Ohowdhury v. Rajani Ranjan Ohowdhury (22),to 
which our attention has been directed. In it an 
application for review of judgment was made 
with a view to set aside a consent decree on the 
ground of fraud. . Thelearned judges held that 
the terms of section 623 were comprehensive 
enough to entitle the Court to entertain the 
application. The facts of the case are 
not indicated in the judgment or in the re- 
port, and there appears to be some indication 
that the relief was really asked for on the 
ground of mistake, and that the question of 
fraud was only an after-thought. The matter 
was not discussed as one of principle, nor 
were any of the authorities examined. The 
case, therefore, may at best be treated as an 
authority for the proposition that a consent- 
decree may be reviewed on the ground of fraud. 

The question now before us appears to have 
been raised before the Bombay High Court in 
Mirali Rahimbhoy v. Rehmoobhoy Habibbhoy 
(23). In that ease a suit on behalf of three in- 
fant plaintiffs was compromised. One of the 
plaintiffs upon attainment of majority obtained 
a Tule to show cause ivhy the consent-decree 
should not be set aside and the suit heard on 
the merits. The rule was discharged on the 
ground that the decree was regular and 
could be set aside only by a regular suit. 
This case is, therefore, a direct authority for 
the position that a consent-decree cannot be 
vacated on motion. The learned Judges de- 
clined to follow the observations of this Court, 
in Eshan Chundra Safoot v. Nundamont Dassee 
(24), to the effect that when a suit on behalf 
of an infant bas been compromised by fraud 
and collusion between the guardian and tho 
defendants, the infant, upon attainment of 
majority, might relieve himself from the 
consequences of the fraud in one of three 
ways, namely, first, by on application to the 
Courtin the suitin which the withdrawal took 
place, secondly, by a regular suit to set aside 
the judgment founded- upon the withdrawal, 
and thirdly, by bringing a fresh suit on the 
same cause and setting up fraud as an answer 
to the statutory bar. Mr. Justice Farran 
expressly pointed out that, under the English 
law as explained in Flower v. Lloyd (25), a 
decree if attacked for fraud, must be attacked 
by a suit, and if, for error, by a bill of re- 
view. He further referred to the cases of 

(27) 10 C. W N. 286. E 15 B. 594. 7 

(24) 10 0. 357. (25) 6 Ch. D. 297, 
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Bibee Solomon v. Abdool Azeez (26) and 
Sharat Chunder Ghose v. Kartik Chunder Mitter 
(27) to show that in India, asin England, the 
practice in such cases is to proceed by a re- 
gular suit, a view which is also supported by 
the case of Dalla Sheo Churn Lal v. Ram 
Nandan Dobey (25). 

Upon a review, then of the judicial de- 
cisions to which reference has been made, it 
seems to us that the cases lay down the 
broad rule that a consent-decree may be im- 
peached either by an application for review 
or by a regular suit, but that no attempt is 
made to classify the grounds for which the 
one or the other procedure night” be deemed 
the more appropriate of the two. , There is 
only one decision, namely, that of Rasik 
Chundia Ohowdhury v. Rajani Ranjan 
Chowdhury (22), which can be treated as an 
authority for the proposition that a con- 


‘sent-decree may be reviewed on the ground 


of frand, but it is more than doubtful whe- 
ther the review was there sought really on the 
ground of frand.” On the other hand, the 
cases of Foolcoomary Dasi v. Woodoy Chunder 
Biswas (9) and Barhamdeo Pruzud v. Banarsi 
Prasad (10), expressly lay down that a con- 
sont-decree can be set aside on the ground of 
fraud only by a separate sait. It is further 
clear that the other cases which'lay down 
the rale that a consent-decree may be attacked 
by an application for review of judgment, 
were not cages in which the application was 
based on the ground of fraud. While, 
therefore, it must be conceded that a large 
preponderance of authority is against the 
contention of the appellant that a consent 
decree cannot, ‘on any ground, be challenged 
upon an application for review of judgment, 
there i3 no foundation for the suggestion of 
the respondent that there 1s a preponderance 
of authority in favour of his contention 
that the consent-decree may be reviewed un 
the ground of fraud. No doubt, the language 
of section 623 of the Code of 1882 is compre- 
hensive enough to cover the case of a consent- 
decree, and it is conceivable that there may 
be cases, for instance, cases of clerical error in 
‘a consent-decree in which an application for 
review of judgment would furnish a speedy 


‘and appropriate remedy. But even if it be 


conceded that section 623 is applicable to 
cases where a consent-decree is sought to be 


(26) 6 C. 687. (27) 9 Œ. 810, 
(28) 22 ©. 8. 
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reviewed on the ground that the consent was 
obtained by fraud, misrepresentation, coercion 
or undue influence, or was duetoa mutual mis- 
take of the parties, there are weighty 1easons 
why a regular suit should be regarded as the 
more appropriate rémedy in such acase. It 
must not be overlooked that a character of 
finality is attributed to the decision upon an 
application for review which it is undesirable 
should be possessed by any investigation of 
a Court of first instance intu grave charges of 
frand. Section 629 of the Code of 1882 pro- 
vides that an order of the Court rejecting an 
application for review shall be final. It is 
also clear from the same section that although 
an order for the admission of review is open 
to appeal, the appeal is restricted to extreme- 
ly narrow grounds othe: than those on the 
merits. The order granting a review can be 
challenged on appeal only on the ground that 
it was made to a Judge who was incompe- 
tent to deal with it, or that if was granted 
without notice to the opposite party or with- 
out strict proof of discovery of new matter 
or evidenco, or on the ground that it was 
barred by limitation. But once an application 
for review has been granted or refused on the 
ground that fraud was or was not established, 
the correctness of the decision on the charge 
of frand cannot be tested by appeal. It 
cannot also be denied that the investigation 
upon an application for review of judgment 
is neither as full nor as searching asthe in- 
vestigation in a regular suit. Moreover, the 
investigation upon the question, whether the 
consent upon which the decree is founded was 
or was not vitiated by fraud, is entirely 
foreign to the subject-matter of the litigation. 
In fact a consent-decree can be successfully 
attacked only on the grounds on, and in 
the circumstances in, which the compromise 
itself could have been challenged even 
if it had not received the sanction of 
the Court. It is obviously desirable, 
therefore, that the investigation of the vali-, 
dity of the consent should form the mêbject- 
matter of adistinct suit, the decision in which 
will be liable to appeal in the same way as 
the decree ina suit to set aside # compro- 
mise on the ground of fraud. Jn our opi- 
nion, the view that a regular suit is the’ pre- 
ferable and the appropriate, though not the 
exclusive remedy in a case in which a consent- 
decree is assailed on the ground. of fraud, is 
well-founded on principle and is supported by 
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weighty authorities. Weshall now consider 
the rule as laid down in the English Courts, 
which has been adopted in some of the cases 
is country, notably in the cases of Fool- 
coomary Dasi v. Woodoy Chunder. (9) and 
Karmalt Rahimbhoy v. Rahtmbhoy Habibbhoy 
(29), subsequently affirmed in appeal in Mir 
Ali v. Rahimbhoy Rehmoobhoy Habibbhoy (28). 
The procedure followed in England in cases 


‘in which a consent-decree is attacked on the 


ground of fraud is thus described in a work 


of high authority :— 


‘ After a judgment has been passed and 
entered though taken by consent and under 
a mistake, it cannot be set aside by a motion 
in the action, unless either there has been a 
clerical mistake or an error arising from an 
accidental slip or omission or the judgment 
as drawn up does not correctly state what the 
Court actually decided and intended to de- 
cide ; in any other case in order to set aside 
such judgment a fresh action is necessary. 


-In such an action the Court has jurisdiction to 


set the judgment aside on the ground of mis- 
take or any other ground on which an agree- 
ment in the terms of the order would be 
set aside, but not on any other ground. So if 


_& judgment has been obtained by fraud, re- 


lief may be had against it by original action. 
(Daniel on Chancery Practice, 7th Edition,Vol. 
1585). In another passage in the same work 
(Vol. II, 1289) it is stated that “a judgment 
taken by consent cannot be set aside by an 
action of review, unless by a clerical error 
something has been inserted in the order as 
by consent which has not in fact been con- 


. Bented to.” 


The principles thus formulated have the 
sanction of a long series of judicial decisions 
of the highest authority. Thus in one of the 
earliest cases on the subject Webb v. Webb 


(80), Lord Nottingham in summarily 
dismissing a bill of review of a decree 
by consent, observed that, there can 


„be no error in a decree by consent, consensus 


tollit “errorem ; there can be no injustice in a 
decree by consent, volenti non fit injuria.” 
Again in Smith v. Turner (81), Lord Keeper 
North dismissed a bill of review of a consent- 
decree sought to be impeached on the ground 
of want of authority in the counsel who had 


compromised. In Harrison v. Rumsey (32), 
ag 18 B. 137 

(80) 8 Swanston 658. 

(31) 1 Vernon 274. 

(82) 2 Vos. Ben 488 
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Lord Hardwicke stated it as an established 
rule that a consent-decree could not be set 
aside on motion, and thought that, if the pro- 
cedure were to be allowed, it would be most 
dangerous. Equally emphatic was his dec- 
laration in Bradish v. Gee (83), that where 

‘a decree is made by consent of counsel, 
there lies not an appeal or re-hearing though 
the party did not really give his consent, but 
his remedy ıs against his counsel, and if such 
a decree was by fraud, the party may be re- 
lieved against it, not by rehearing or appeal, 
but by original bill’. The proposition that 
a consent-decree cannot be challenged by way 
of appeal, which had been previously indicat- 
ed in Downing v. Oage (34), was reaffirmed by 
the House of Lords in Yoder v. Sansam 
(35), and has been adopted in this country in 
Biraj Mohini Dasi v.Srimati Chinta Mont Dasi 
(36), on the ground that, as the validity of the 
consent was a new and entirely distinct case, 
yaising new and distinct issues of fact and of 
law, it must be determined in a fresh and 
distinct proceeding. Again in Anonymous (37), 
Lord Thurlow declined to discharge upon 
motion a consent-decree, and held that, if by 
a clerical misprision, anything was inserted in 
the order as by consent to which the party had 
not consented, the matter might perhaps be 
rectified by a bill of review. A similar view 


-was taken by Lord Cottenham'in Morison v. 


Morison (88), in which it was observed that, 
‘if a decree be obtained under auch’ circum- 
stances as may justify the Court in considering 
it as anullty, it may in some cases be got rid 
of by motion or petition, but if the decree be 
regular in itself, no error it may contain can 
be set right in that manner, and even if it 
were obtained by fraud, it could only be set 
aside by a bill.” The principles thus laid 
down have been affirmed in a series of modern 
decisions. Thus in Flower v. Lloyd (25), Sir 
George Jessel ruled that the proper mode to 
impeach a consent-decree for fraud was by 
an original bill. Lord Justice James added 
that the question whether the judgment was 
obtained by fraud must be tried in a fresh 
action, by evidence properly taken, directed 
to the issue, and wholly free from and unem- 
barrassed by any of the matters originally 

en 1 Ambler 229. 

34) 1 Eg. Cases. Abr. 165, 

85) 1 Brown P. C. 468. 

5 50. W.N. 877. 

(87) 1 Vas. Jun. 93. 

(88) -4 Myl. and Oraig 215, 
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tried. In Attorney General v, Tomline (89), 
Mr. Justice Fry thought that, after a judg- 
ment by consent has been passed and enter- 
ed, it could not afterwards be varied on the 
ground of mistake, except for reasons suth- 
cient to set aside the agreement. In Gilbert 
v. Endean (4), to which reference has al- 
ready been made, Sir George Jessel observed 
that the question whether acompromise which 
formed the basis of a consent-decree was in- 
valid, ought to be made the subject of a new 
action. This view was accepted by Mr. 
Justice North in Hmerts v. Woodward (40), 
in which it was ruled thatthe compromise of 
an action could not be set aside on motion, 
and that, if the claim was well-founded, it 
ought to be raised by means of a fresh action. 
The question arose again in the case of 
Huddersfield Banking Company v. Lister (41) 
is which an application was made to set aside 
a consent order on the ground that the 
parties gave their consent under a common 
mistake. Mr. Justice Vaughan Williams ruled 
that the matters could not be set right 
on motion, and his view was affirmed 
by the Court of appeal. (89 Solicitor’s 
Journal, 44.) An a¢tion was next commenced 
to set aside the consent-decree and it was 
then ruled by the Court of Appeal that 
notwithstanding that the consent order had 
been drawn up and completed and acted upon, 
in might be set aside upon any ground 
which would justify the Courtin setting aside 
the agreement entered into between the par- 
ties. It was pointed out that the real truth 
of the matter is that the order is a mere 
creature of the agreement, and that, if it be 
held that it cannot be set aside because it 
has received judicial sanction, “it would be 
to give the branch an existence which is in- 
dependent of the tree.” Lord Justice 
Lindley observed that a consent order can be 
impeached by an action, not only on the 
ground of fraud, but upon any grounds which 
invalidate the agreement it expressed in 
a more formal way than usual. Lord 
Justice Kay remarked that, after all, the 
consent order is only the order of the Court 
carrying out an agreement between the par- 
ties, and that, as the agreement could be set 
aside, if it existed alone and the order was 
out of the way, the Court had jurisdiction to 

39) 7 Oh. D. 388. 

40) 48 Ch. D 185 

41) (1895) 2 Ch. D. 273. 
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set aside the order founded upon the agree- 
ment when it was established that the ag- 
reement was invalid by reason of fraud,ymis- 
take or any other similar circumstance? It 
may be observed that the question, whether a” 
consent-order could be set aside by a separate 
action was not raised in the case of Hickman 

v. Berens (42), which was apparently heard 

on motion. In the subsequent case of Ains- 

worth y. Wilding (48), however, it was ruled 

by Mr. Justice Romer that, after a judgment 
has been passed and taken by consent under 

a mistake, the Court could not seb ib aside 
otherwise than ina fresh action brought bor 
the purpose, unless there had been, a clerical 
mistake or error arising from accidental slip 
or omission, or unless the judgment. as drawn 
up did not correctly state what the Court had 
actually decided and intended to decide, in 
either of which cases the application might 
be made by motion in-the action. The 
learned Judge further pointed out that 
different considerations apply to interlocutory 
orders, and added that, even if a judgment 
had not been passed and entered, the Court 
would not always interfere on motion, for ex- 
ample, where from the nature of the grounds 
relied on conflicting evidence was essential. 
In that very case an action was then com- 
menced toset aside or rectify the consent 
decrea, on the ground of mistake,.and the or- 
der made by consent and based upon an 
intent to carry out the agreement come to 
between the parties was set aside because 
there was no real agreement between them, 
as they were not ad idem by reason of mis- 
take as to the subject-matter of the contract. 
Widding v. Sanderson (44). See also Horrocks 
[v. Stubbs (45).] There ïs only one other case 
to which reference is necessary in this con- 
nection. In Neale v. Lennox (46), a decree 
was made by consent by counsel who exceed- 
ed his authority. Before the order had been 
drawn up the plaintiff took steps to set it 
aside on the ground that it had been madg 
without her authority and consent and con- 


trary to her express instructions. The Lord 


Chief Justice set aside the order and directed 
the action to be restored on the list. The 
Court of appeal reversed- this order. , Upon 

(42) (1895) 2 Ch. 638. 

43) (1896) 1 Ch. 678. 

44) (1897) 2 Ch. 544. 

45) 74 Law Times 61. 

48) (1902) App. Cases 465; 1 S. E. C. (N. 8.) 


H 


Vol. II] 


GOLAB KOER V, RADSHAH BAHADUB. 


appeal to the House of Lords, theorder of the 
Court of Appeal was discharged, Lord? Lind- 
ley ip his speech (at page 473) proceeded on 
the “assumption that the application was 
made after the order had been drawn ap and 
apparently held that, although the order had 
been drawn up, it could be set aside by motion 
on the ground that it had been made without 
the consent of the plaintiff and in spite of her 
express instructions. Such a view would be 
in conflict with the settled doctrine that, when 
a final judgment has been passed and entered, 
the Court cannot set it aside unless a fresh 
action is brought for that purpose, although 
it had been taken by mistake. The point, 
however, does not appear to have been argued, 
and the statement of facts in the report cer- 
tainly does indicate that the plaintiff took 
steps to set aside the order before it was drawn 
up, the cases we have reviewed, therefore, 
support the proposition that when a consent- 
decree has been made and entered, if it is 
challenged on the ground of fraud, mistake 
or any other like cause, the party aggrieved 
must proceed by afresh action; on the other 
hand; if the consent order is assailed on the 
ground of clerical error or on the ground 
that it does not correctly state what the Court 
actually decided and intended to decide, the 
remedy is by a motion or by a bill of 
review, 

The rule thus firmly established in England 
has been adopted in the American Courts as 
well-founded on principle and based on weighty 
reasons of justice and convenience. Thus in 
Gibson on Suits in Chancery, section 577, the 
rule is stated as follows :— 

“ A decree by consent is in the nature of a 
solemn contract and is in effect an admission 
by the parties that the decree is-a just 
determination of their rights upon the real 
facts of the case, had such been proved. As 
a result such & decree is so binding as to be 
absolutely conclusive upon the consenting 
parties, and it can neither be amended nor in 
any way varied without a like consent, nor 
can it be re-heard, appealed from, or reviewed 
upon a writ of error. The one only way in 
which it can be attacked or impeached is by 
an original bill alleging fraud in securing 
consent; where, however, a decree is based 
upon a writing authorising a particular decree 
to be made or otherwise adjusting the con- 
troversy, if the decree is not justified by such 
writing, to that extent it is erroneous, and 
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may, therefore, be re-heard, appealed from or 
otherwise reviewed, asin the case ofa con- 
tosted decree or, the Court may on motion 
amend or rectify the decree.” 

The ‘principle is similarly enunciated in 
Fletcher or Equity, Pleading and Practice, 
section 104, and Black on Judgment, section 
319, in which itis pointed ont that although a 
Court cannot alter or correct a judgment by 
consent, except with the consent of all the 
parties affected thereby, yet it has power in a 
regular suit to vacate and set it aside on the 
ground of fraud, mutual mistake, or surprise 
(See also Encyclopedia of Pleading new Prac- 
tice, Vol. 11, 572, Vol. V, 960.; Vol. XV, 
238) .In one of the earliest case on the subject, 
French v. Shotwell, (47), Chancellor Kent, 
upon the ‘authority of the decision of 
Lord Hardwicke in Bradish v. Gee (83), 
held that it was a settled doctrine that a 
decree by consent was binding unless 
procured by fraud, in which case the 
party. may be relieved against it by an 
original bill. To the same effect is the decision 
in Walsh v. Walsh (48) in which Chief Justice 
Gray held that a decree made by consent of 
counsel without fraud or collusion, cannot be 
set aside by ve-hearing, appeal or review. 
This last case was affirmed,by the unanimous 
decision of the Supreme Court of the United 
States in Thomson v. Maxwell (49), in which 
Mr. Justice Brewer stated that the rule as 
just enunciated was well-settled. The Supreme 
Court had previously held in Thompson v. 
Maxwell (50) that a bill of review does not lie 
if the decree sought tobe set aside and 
reversed was a consent-decree. But in the 
case of Whtte v. Miller (51) it was point- 
ed out that if a decree which purported 
to have been made by consent was challenged 
on the ground that there was not consent and 
that what purported to be the signature of the 
solicitor of the defendant was a forgery, a 
bill of review might well lie. This view, it 
may be observed, is analogous to what has been 
adopted by this Court in the case of Bholat 
Naskar v. Alach Naskar (52). and Kunja Beha- 
ri Ghose v. Durgamoni Dassi (53) in which it 
was ruled that a decree which was in reality 
an ex purte decree, although, the record shows 

(47) 5 Johnson Ch. 556. 

(48) 116 Masr, 377, 17 Am. Rep. 162. 

49) 168 N. S. 465. (60) 95 U. S. 391, 

561) 158 U 8, 128, at P. 147 ii 

61) 8 C L. J. 158. 

58) 8 C. L. J. 160. 
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that it was by consent; could be set aside un- 
der the procedure prescribed for setting ex parte 
decrees and that it was competent for the 
party aggrieved to prove that there was in 
fact no assent on his part to the consent 
decree. The nature of consent decrees and 
the grounds and modes of setting them aside 
were elaborately examined in Morris v. Peyton 
(54) in which it was pointed out that “such 
a decree does not in reality represent the 
judgment of the Court upon the merits of the 
case but it is founded on the contract or 
‘agreement of the parties adopted by the Court 
as the foundation of its decree. It cannot, 
therefore, be modified, set aside, or annulled 
without the consent of all the parties, unless 
the consent was procured by fraud or through 
a mistake of the parties or any other lke 
ground, in which case the party injured by 
the fraud or mistake ¢an get it set aside or 
modified by original bill.” The position, how- 
ever, is different when there is a clerical error 
which can be set right on motion or review, 
although questions of some nicety may arise 
as to whether a particular error falls within 
the description ofa clerical error. To the 
same effect is the decision in Stibs v. Mc.Gee 
(55) in which Bean, C. J., observed as fol- 
lows :— A consent-decree is not in its strict 
‘legal sense % judicial sentence or judgment of 
the Court, but is in the nature of a solemn 
contract between the parties. When a decree 
is made by consent of parties the Court does 
not enquire into the merits or equities of the 
case. Theonly questions to be determined 
by it are, whether the parties are capable of 
binding themselves by consent and have ac- 
tually done so. These are the two facts to be 
determined before the Court orders a decree 
to be entered, and when thus entered, showing 
on its face that it is by consent, it is absolute- 
ly conclusive upon the consenting parties. It 
cannot be amended, or varied in any way 
without the consent of all the parties affected 
by it, nor can it be re-heard, vacated, or set 
aside by the Court rendering it, nor can it be 
appealed from or reviewed upon a writ of 
error; the only way in which it can be attack- 
“ed or impeached is by an original bill on the 
ground of fraud or material mistake.” The 
iule is stated in substantially the same terms 
in Bewaer v. Jones (56). We refer to the 
(54) (1888) 29 W. Va 201, 118. E. 954. 


(55) 37 Oregon 574, 61 Pucifle 1129. 
(56) 114 N. O. 644, 19 S. E. 163. 


INDIAN CASES. 


a 
N 


[1909 


English decisions on the subject as well as to 
the Auferican decisions which adopt and follow 
the English rule, not because they are im any 
sense authorities binding upon this Court, but 
merely because they indicate plainly that thè 
rule that a consent-judgment ought to be 
attacked on the ground of frand or mistake 
not by way of motion or review but by a 
separate action, is based upon substantial 
grounds of convenience and justice; it is not 
a rule based upon any- artificial or technical 
reasons peculiar to any particular aie of 
jurisprudence. 

On these grounds we must hold that the 
first contention of the appellants, that a con- 
sent decree cannot, in any circumstance, be 
reviewed, is too broadly expressed. There 
may be circumstances in which, (for instance 
when a consent-decree is attacked on the 
ground of clericalerrors), the party aggrieved 
may have a speedy remedy by way of an ap- 
plication for review. As regards the second 
contention of the appellant, that when a con- 
sent-decree is assailed on the ground of fraud, 
misrepresentation, mistake, coercion, undue 
influence, or any similar grounds, it ought to 
be attacked by an original suit. We are of 
opinion that this ground is well-fdunded and 
ought to prevail. It may be conceded that 
the comprehensive language of section 623 of 
the Code of 1882 may make it difficult to sus- 
tain the extreme view that the Court has no 
jurisdiction to review a consent-decree on the 
ground of fraud or for any similar reason ; 
but we feel no doubt whatever that when a 
consent-decree is attacked on such grounds, 
undoubtedly the more appropriate remedy is 
by a separate suit in which the question, whe- 
ther the consent is invalidated by any vitiat- 
ing circumstance,—a question which is entirely 


-foreign to the subject-matter of the contro- 


versy between the parties may be fully in- 
vestigated upon evidence especially directed 
to that point and tested as to its adequacy 
not only by the Court of first instance byt 
also by the Court of Appeal. . 
The only other point which requires con- 
sideration is, whether in this view after an 
unsuccessful application for review of the 
consent-decree has been made, a regular suit is 
open tothe party aggrieved for determination of 
the question as to how far the consent decree is 
liable to be set aside on the ground of fraud. 
The case of Ram Gopal Majumdar v. Prasanna 
Kumar Samad (15) to which we have already 
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` referred, does appear to show that a siit would ' 
not bq maintainable, not merely in respect of 
the point actually raised, but also with re- 
gard to points which might have been made 
grounds of attack in the application for re- 
view. That case, however, was not one in 
which the consent-decree was challenged on 
the ground of fraud. In order to determine’ 
whether a suit would be barred by reason of 
an unsuccessful application for review of 
judgment we have to consider whether the 
two remedies are alternative or cumulative. 
We have already indicated our opinion that 
the remedy by way of a regular suit is un- 
doubtedly more appropriate than the remedy 
by an, application for review of judgment. 
The two remedies, therefore, cannot be re-' 
garded as parallel and equally efficacious. 
Consequently no question of election of're- 
medies arises in a case like this. That a 
litigant may have more than one remedy open’ 
to him in respect of the same matter is obvious 
from various provisions ofthe law; we may 
mention as illustrations the cases of a regular 
suit after an unsuccessful opposition in exe- 
cution to an imtended sale or after an unsuc- 
cessful obstruction by a claimant other than 
the judgment-debtor to delivery of possession 
of properties sold, or after an unsuccessful 
effort by a claimant to recover possession of 
land by a possessory action. It cannot be 
_ affirmed as a general proposition of law that, 
whenever there are two remedies open toa 
party aggrieved in respect of any matter, he 
is bound at his peril to make an election and - 
that, if he chooses one remedy, he is neces- 
sarily debarred from recourse to the other. 
Where different remedial rights arise out of 
the same facts, the question whether the 
party aggrieved is bound to make an election 
“depends upon the circumstance whether the 
remedies aro in their ‘nature inconsistent. 
The essence of the matter is that a litigant 
cannot gpme before n Court of Justice and 
have recourse to repugnant remedies ; in other, 
words election is the choice between two or 
more co-existing and imconsistent remedies. 
(See Andrew’s Commentaries Vol. II, 1304, 
where the doctrine of elec!ion of remedies is 
traced to the principle of estoppel). That in- 
consistency of the remedies in the determining 
factor is well illustrated by the decision 
of the House of Lords in Scarf v. Jardine 
(57). In that case a firm of ‘two 
(57) 7 App Cas 345, 
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partners A and B was dissolved; A retired 
and B carried on the business with a new' 
partner C under the same style. A customer: 
X, of the old firm sold and delivered goods to 
the new firm after the change, but withont 
notice ofit. After notice, however, X sued‘ 
B and C for the price of the goods, and upon 
their bankruptcy proved against their estate-;: 
X then sued A for the price of the goods. The 
House of Lords ruled that the action was not 
maintainable because although A and B 
might be made liable on the ground of estop- 
pel, or B and C on the ground that they had 
received the goods, yet A. was bound to make 
his election as he could not be allowed to rely 
on the estoppel as also on the veal facts In’ 
other words, X could not by a combination of 
the true facts and of the principle of estoppel‘ 
make A, B, and C jointly and severally liable. 
Tord Selborne observed that when X chose: 
to go upon the facts and sought to make B 
and C liable, he entirely disavowed the estop- 
pel and could no longer set it up. Lord 
Blackburn observed as follows :—“ Where n 
man las an option to choose one or other of’ 
two inconsistent things, when once he has 
made his election, it cannot be retracted, it is' 
final and cannot be altered. “Quod semel 
placuit in electionntbus amplius displicere non 
potest, That is Coke upon Littleton (146 a) ; 
when once there has been an election to do 
one of the two things, you cannot retract it 
and do the other thing; the election once 
made is finally made.” The test of inconsist- 
ency in the matter of election of remedies 
thuslaiddown by the House of Lords had been 
applied in substance in earlier cases; see for 
instance, Moses v. Macferlan (58), and Buck- 
land v. Johnson, (59). In the second of these 
cases it was ruled that when there had been 
a conversion of goods, the party injured 
might either treatthe conversion as a wrong- 
ful act and recover the value of tho goods at 
the time of the sale in an action of trover, or 
adopt the sale as an act done with his sanc- 
tion and sue for the proceeds as for money had 
and received to his use; if he elected the 
former course, he was bound by it and could 
not have a new action for money had and 
received. The principle has also been recently 
applied by Mr. Justice Farwell in British 
Homes Asanrance Corporation v. Paterson (60), 

(58) 2 Burrows 1005 at 1010. 

(59) 15 C. B. 145 

(60) 1 (1902) 2 Ch. 404. 
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in which that learned Jadge relied upon the 
decision of the Housa of Lords in support of 
the proposition that, where Ahad the choice of 
his two inconsistent remedies, one against B, 
the other against B and C jointly, if he made 
his election and adopted the remedy against 
B, he could not subsequently fall back upon 
the other remedy. 

The question of election of remedies has been 
frequently considered by American Courts, 
and the test of inconsistency has been uniform- 
ly adopted there. Mr. Justice Blake thus ex- 
plained the principle applicable to cases of 
this description in Mills v. Parkhurst (61) :— 

“The doctrine of election, usually predicat- 
ed of inconsistent remedies, consists in hold- 
ing the party, where several courses were open 
for obtaining relief, to his first election, where 
subsequently he attempts to avail himself of 
some further and other remedy not consistent 
with but contradictory of his previous atti- 
tude and action upon his claim. The basis 
for the application of the doctrine is in the 
proposition that where there is by law or by 
contract a choice between two remedies which 
proceed upon opposite and irreconciliable 
claims, the one taken must exclude and bar 
the prosecution of the other.” To the same 
effect is the statement by Rogers, ©. J., in Bo- 
wen v. Mandeville (62), namely, “that a party 
may prosecute as many remedies as he legally 
has, provided they are consistent and concur- 
. rent.” The learned Judge gave an illustra- 
tion how an election might arise in the case 
of inconsistent remedies; when a party has 
been induced by fraud to enter into and exe- 
ente a contract for the purchase of property, 
he may, upon discovery of the fraud, prose- 
cute one.of two classes of remedies. He may 
rescind the contract and recover the con- 
sideration, restoring to the other party any 
benefis he has received; or he may retain 
what he hus received and sue for damages., 
But these remedies are obviously inconsistent 
and cannot both bs prosecuted and maintained. 
One proceeds upon the theory of a rescission of 
the contract, the other upon its affirmance; 
and the election to pursne one constitutes the 
rejection of the right to adopt the other. The 
true nature of election was also explained by 
Mr. Justice Holmes in Snow v. Alley (63) 
“election exists when a party has two alterna- 

(61) 126 N. Y. 89. 

(6?) 95 N. Y 287 

(63) 156 Mass, 193, 30 N. E, 88l. 
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tive ang inconsistent right and it is determin- 

ed by a manifestation of choice.” gThe- 
learned Judge then went on to add inah ifs 

party wrongly supposes that he has two suci? 
rights and attempts to choose the one to which 

he is not entitled, this fact is not enough to 

provent his exercising the other if he is en- 

titled to that other; there would be no sense 

or principle in such a rule. This observation 

would apply to a case of the description now 

before us, where the party aggrieved has had 

first recourse to what is undoubtedly the less 

appropriate of two remedies, and then seeks. 
to avail himself of the more regular mode of 

relief. The principle in question was ex- 

plained by Mr. Justice Sullivan in the recent 

case of State v. Bank of Commerce (64). The 

defence of waiver by election.” Says Wells 

J. in Conntham v. Thomson (65) “arises 

where the remedies are inconsistent, as when 
one action is founded on affrmance and the 

other on disaffirmance of a voidable contract 
for sale of property. In such cases, any de- 

cisive act of affirmance or disaffirmance, if 
done with the knowledge of the facts, deter- 

mines the legal rights of the parties once for 

all. Before a case can arise for the applica- 

tion of the principle of election, there must 

be, first, two co-existing remedies, and, second- 

ly, these remedies must be so inconsistent 
that a party cannot logically choose the one 
without renouncing the other. An apt illus. 

tration of the rule is found in some of the 

cases in which it is held that one who has 

sued on the theory of an unauthorized act 

done in his name has been ratified, cannot 

afterwards maintain an action on the theory 

that such act and the assumed agency of the 

person by whom it was performed have been 

repudiated’? The principles deducible from 

these decisions make it manifest that to mako 

a case for the application of the elective prin- 

ciple, a party must be actually in command 

of two inconsistent remedies. The whole dog- 

trine of election of remedies was elfborate- 

ly discussed upon first principles in the re. 

cent case of Rowell v. Smith (66), and it was 

observed that failure to note the true test, 

whether the doctrine of election applies or not 

has led to so many inconsistent and improper 
references thereto that great care must be 

exercised in the selection of judicial guides 

(64) (1900) 61 Nebr, 22 84 N. W. 406. 


(65) 128 Mass. 270 
(66) 113 Wis, 510; 102 N. W. 1, 
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in @ given circumstance or one will Be liable 
to gogastray. It was further pointed out that 
the doctrine of election of remedies applies 
only when there are two or more proper ways 
to vindicate the rights of the parties, but the 
relations between the parties necessary to the 
pursuit of the one successfully are such that 
concurrent existence of those necessary to the 
pursuit of the other or others is impossible. 
Unsuccessful use of a remedy supposed to be, 
but in fact not, appropriate to vindicate the 
right of a vartionlar matter because the facts 
turned out to be different from what the plaintiff 
supposed them to be and the law applicablé 10 
thefacte is found to be different from what was 
supposed, though the first action proceeded to 
judgment, does not preclude the plaintiff from 
thereafter invoking the properremedy. The 
Couft also laid down the important principle 
that although the doctrine of election or res 
judicata might not apply to the situation, if 
it was established that the defendant might 
be seriously prejudiced should the plaintiff be 
permitted to proceed a second time, the 
Court as a Court of Hauity might apply the 
principle of estoppel in pats if deemed neces- 
sary to prevent injustice. We may take it, 
therefore, as well-founded on principle that 
no question of election of remedies arises un- 
less the remedies are inconsistent and alter- 
native. No doubt, as pointed ont by this Court 
in the case of Bathunta Nath Dey v. Nawab 
Salimulla Bahadur (67), it may occasionally 
be difficult to determine whether the remedies 
are concurrent or alternative, and whether what 
has been done amounts to an exercise of option 
of election on the part of a litigant so as to 
estop him from the pursuit of an alternative 
remedy. The case before us, however, is reason- 
ably free from any such difficulty. No in- 
telligible principle has been suggested upon 
which the view can be maintained that the 
remedy by a regular suit is inconsistent with 
the remedy by a review. The object of the 
two proceedings i is the same, namely, to obtain 
a reversal of the consent-decree which it is 
alleged is vitiated by fraud, misrepresenta- 
tion; coercion, or undue infinence. The alle- 
gation „of facts are substantially the same. 
The only difference is that the allegations in 
the suit are fuller and more comprehensive 
than those in the application for review of 
judgment, and the determination in the re- 
gular suit is likely to be more searching than 


(67) 60, L, J. 547,fat p. 557, 
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what is possible upon an application for re- 
view of judgment, and the correctness of the 
determination in the suit will be liable to be 
tested by a Court of Appeal. In these circum- 
stances it is impossible to say that the two 
remedies are inconsistent. The fact, there- 
fore, that the plaintiff has failed in the ap- 
plication for review is not a sufficient ground 
to debar her from the prosecution of her re- 
medy by a regular suit. 

As we have previously seen, the order upon 
the application for review of judgment does 
not operate as res guditata under section 13 of 
the Code of 1882, nor’does the application for 
review bar the present suit on the principle of 
election of remedies, as there is no incon- 
sistency between the remedies by way of review 
and by way ofa fresh action. This conclu- 
sion is consistent with the well-recognised 
principle that, although ordinarily it is not 
open to a litigant to have recourse to two dif- 
ferent proceedings for enforcement of his 
vight, there are cases in which different con- 
current remedies may be pursued without 
trenching upon the rule of res gudicata or the 
doctrine of election of remedies ; this is, how- 
ever, subject to the resiriction that, if the 
party aggrieved is successfal in one proceed- 
ing, the jadgment absorbs all his other judi- 
cial remedies. (Encyclopedia of law, vol. 24, p. 
815 and Encyclopedia of Pleading, vol. VII, 
p. 362.) We may add that it was contended 
by the learned vakil for the appellant that, 
as the application for review of judgment is 
not on the record now before this Court, no 
question of res judicata or election of remedies 
arises and he placed reliance upon the deci- 
sions of their Lordships of the Judicial Com- 
mittee in Choudhri Ahmad Baksh v. Seth 
Raghubar Dayal (68) and Nawab Akbari 
Begum v. Nawab Nuzhat-ud-dowla Abbas Hos- 
sein Khan (69) and the decision of this Court 
in Surjiram Marwari v. Barhamdeo Persad 
(70) and the earlier cases mentioned there 
to show that in order to determine whether n 
question is res judicata or nob, ib is essen- 
tial tó ascertain what were the points in 
dispute between the parties and what 
were alleged between them, and ihis must be 
done, not merely from the decree, but also 
from the pleadings and judgment. In an- 
swer the learned vakil for the respondent 


contended that, if necessary, the Court might 
(68) 821A 229 ; 2C.L J. 418 
(89) 321 A 244; 1C L J. 694. 
(70) 1C. L. J. 387, at p.349. 
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call for the record of the review case, and he 
further suggested that the judgment of the 
Subordinate Judge indicated that he had be- 
fore him the original application for review. 
We ave not finmindful of the observations of 
their Lordships of the Judicial Committee in 
Kessowji Issur v. The Great Indian Peninsula 
Ratlway (71), in which they disapproved of the 
unjustifiable reception of additional evidence at 
the appellate stage of the case. The present 
case is of an entirely different description. We 
have consequently sent for the application for 
review, the allegations in which are less full 
than those in the present plaint The facts 
alleged, however, are substantially identical. 
The only difference is that coercion and un- 
due influence were thenalleged as grounds for 
relief, whereas misrepresentation is now urged 
a3 an additional ground. We hold, therefore, 
that the present suit-to set aside the consent- 
decree, on the ground of fraud, or misrepre- 
sentation, undue influence and coercion is 
maintainable notwithstanding the fact that 
the previous application to review the same 
decree was dismissed. 

The resultis that this appeal must be allow- 
ed, the judgment and decree of the Subordinate 
Judge set aside and the case remitted to 
him to be heard on the merits. The costs of 
this appeal will abide the result. 

As the suit was dismissed in the Court be- 
low upon a preliminary ground, we direct 
under section 13 of the Court Fees Act that 
the Court-fees paid on the memorandum of 
appeal to this Court, be returned to the ap- 
pollant. 

Appeal allowed. 

(71) 847. A 115;6C.L.J 6, 31 RB, 381. 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconn Cryin APPRAL No. 142 or 1908. 
April 28th, 1909. 
Present:—Mr Justice Banerji and 
Mr. Justice Tadball. 

RAM DAS CHOUBE AND OTHERS— 
PLAINTIFFS — D &FRNDANTS-——APPELLANTS 

É Versus 
Musammat SIMIRKHA KUAR AND OTHERS 


—DEFENDANTS— RESPONDENTS. 
Mortgage —Redem ption—Uvafrustuary mortgage — 
Subsequent simple mortgages—Corenant to pay the 
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tie e prior Mortgage— Consolidation of mortgages — Clog on 
mptior—Limitation Act (IX af 1908), 5, BL—Zime 
ashe which the murtgagee to institute suit. 

A mortgagor executed an usufructnary mori CORO 
in 1888, and in respect of the same property he execut= 
ed two other subsequent simple mdrtgages in favour 
of the same mortgagee in which be covenanted to pay 
the amounts due under these bonds firat and then to 
redeem the usnfructuary mortgage Held, that tho 
mortgagor contemplated simultaneous payment of the 
amounts of the three consoliduted mortgages and that 
the two later documents placed a further charge on 
the property which was the subject of all the three 
mortgages There was only a consolidation of the 
three mortgages and no clog or fetter was imposed 
on the equity of redemption Muhammad Abdul 
Hamil v. Jairaj Mal, (1906) 26 A W.N 267; Bhikham- 
Singh| v. Shankar Dayal Singh, (1909) 1 Ind. Cas. 
345;6 A. L. J. R. 255, followed Bharti v. Dalip, 
(1906) 26 A. W. N. 278, distinguished. 

Held, further, that under section 31 of Act IX of 
1908, a mortgagee had the nght to bring a suit for 
sale within two years of the passing of the Act unless 
GO years from the date when the mortgage becamo. 
duo would elapso before the expiry of the two years. 


Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
1st of October, 1907. 

Harbans Sahat, for the Appellants. 

Govind Proshad, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit brought by the plaintiffs for redemp- 
tion of a mortgage, dated Magh Badi 13th, 
1298 fasli (1886) made by Nimar, father of 
Gobardkan, the sixth defendant. The pro- 
perty mortgaged is a tenancy at fixed rates 
and the amount secured by the mortgage is 
Rs, 99-15-0. By the terms of it the mort- 
gagee is to remain in possession and enjoy the 
rents and profits in lieu of ‘interest, and 
redemption is to take place on payment of the 
principal amount in the month of Jeth. The 
plaintiffs are transferees from the sixth defend- 
ant Gobardhan and as such seek to redeem. 
The defence to the suit was that there were 
two other mortgages, the amounts secured by 
which the plaintiffs were bound to pay before 
they could redeem the mortgage in question. 

The Court of first instance held that the - 
plaintiffs’ sale deed being a registere@ docn- 
ment took priority over the’two mortgages 
set up by the defendants which are unregis- 
tered and that the plaintiffs had no notice of 
those mortgages. It made a decree for re- 
demption on payment of the amount “of the 
mortgage of 1886. 

On appeal the lower appellate Court found 
that the plaintiffs had notice of the two un- 
registered mortgages, dated respectively Asarh 
Badi 15th 1949, and Magh Badi 10th 1952 
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put forward by the defendants. That is a 
findi of fact and must be accepted in 
secon€ appeal. The plaintiffs, therefore, must 
Weheld to have had notice of these two mort- 
gages and cannot take priority over them by 
reason of their sale-deed being a registered 
document. The lower appellate Court was of 
opinion that the two documents referred to 
above created a further charge on the pro- 
perty and that the plaintiffs were not com- 
petent to redeem without payment of the 
amounts due upon those mortgages. It ac- 
cordingly made a decree for redemption 
conditional on the payment of Rs 552-4-0, 
the amount found by it to be dne on account 
of all the three mortgages. 

The principal contention in this appeal is 
that, for the purpose of redeeming the mort- 
gage of 1886, the plaintiffs are not liable to 
pay the amounts secured by the two mortgages 
mentioned above, and that the conditions con- 
tained in those mortgages nre a clog on the 
plaintiff's right of redemption and should not 
be enforced. We have considered the terms 
of those mortgages. The mortgage deed of 
Asarh Badi 15th, 1949 (1892), provides as 
follows: “Whenever I am paying off the 
mortgage debt, I shall first pay the principal 
sum due under this document with compound 
interest and then the amount of the mortgage”. 
The third mortgage deed dated, Magh Badi 
10th, 1952 (1896), contains this provision : 
“Whenever I, the said debtor, should pay off 
the mortgage debt in the month of Jeth of 
any year, I should first pay the principal som 
with interest due under this bond in a lump 
sum and then the mortgage money. I shall 
then take back the fields and the documents”. 
The property comprised in the first mortgage 
18 made security for the amounts secured by 
these two mortgages and is specifically set 
forth in the mortgage deeds. Upon a true 
construction of these documents: we are of 
opinion that the mortgagor contemplated 
simultameous payment of the amounts of the 
three documents and that the two later docu- 
ments placed a further charge on the property 
which was the subject of all the three mort- 
gages. There was thus a consolidation of the 
three nfortgages and the mortgagors are not 
entitled to recover possession of the mortgaged 
property unless they pay the amounts secured 
by all the three mortgages. We do not think 
that a clog or fetter was imposed on the equity 
of redemption. This case is very similar to 
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that of Muhammad Abdul Hamid v. Jairaj 
Mal (1). In that case certain mortgagors 
took a further advance on the security of a 
second mortgage of the same property and 
covenanted in the second mortgage deed that 
they should not be at liberty to redeem it,» 
without at the same time, redeeming the first 
mortgage. It was held that this was a valid 
covenant and did not amount to a clog or fet- 
ter on the right of redemption. The same 
view was held in Bhtkham Stngh v. Shankar 
Dayal Singh (2). The learned vakil for the 
appellants pressed us with the ruling in Bhartu 
v. Dalip (8). We think that case is dis- 
tinguishable. We, therefore, agree with the 
Court below in holding that the plaintiffs are 
not entitled to recover possession of the pro- 
perty in suit unless they pay the amounts of 
the three mortgages made in respect of that 
property. 

The only other contention put forward on 
behalf of the appellants is that, having regard 
to the provisions of section 31 of the Limit- 
ation Act, No. IX of 1908, the mortgngees are 
not entitled to the amount secured by the 
mortgage of 1892 ag at the date of the suit, 
that is,on the 17th of Jannary 1907, more 
than 12 years had elapsed from the date of 
that mortgage ard their right to recover the 
mortgage money had become time barred. 
We think this contention is based upon a 
misconstruction of the provisions of section 31 
of the Limitation Act, 1908. Under that 
section a mortgagee has the right to bring a 
suit for sale within two years of the passing 
of the Act, unless 60 years from the date when ` 
the mortgage became due would elapse before 
the expiry of the two years. The right of 
the defendants to enforce the mortgage of 1892 
subsists till the expiry of two years from the 
date of the passing of the Act and has not, 
therefore, become extinct. They are conse- 
quently entitled to claim that the amount 
secured by that mortgage should be paid by 
the mortgagors. 

For the above reasons we dismiss the ap- 
peal with costs, but we extend the time for 
payment of the mortgage money as found by 
the Court below for a period of four months 
from this date. 

Appeal dismissed. 

(1) (18C6) 26 A. W. N. 267 

(2) on 1 Ind. Oas. 345; 8 A. L. J. 255. 

(3) (1906) 26 A W. N. 278, 
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BOMBAY HIGH COURT. 


Lerrers Parent APPEAL No. 1477 or 1908. 
Juno 15, 1908. 
Present:—Mr. Justice Batchelor and 
. Mr. Justice Chaubal. i 
BAYABAI AND OTHERS—DEFENDANTS—. 
APPELLANTS 
Versus 
HAJI NOOR MUHAMMAD—P uaintire— 
RESPONDENT. 

Tarinership—Dcecree ob{ained agarnst fiim—Second 
suit agamst inditidual partners not maintainable— 
Surt making defendants liable n one capactty cannot 
be decrced agatnst them in another capacity—Fflatnt, 
amendment of, «efter arguments were heard by the High 
Const—Pleadings, 

Where a plamtiff has onco sucd ard obtained a decree 
against a firm, he cannot subscquently sue tho pat- 
ners of the samo firm for the rame debt 

Where certain persons aro sued as representatives 
of a deccased porson; n Comt cannot paes decrece 
against them as partners of a firm A suit brought 
on one ground cannot be decreed on a different ground 
which defendant had no opportunity of meeting. 

After hearmg arguments in an appeal the High 
Court will not allow the plaint to be amended, so as to 
conveit a suit of ono character into a suit of a 
substantially different character 

Appealunder the Letters Patent against the 
decision of Rassell, J., dated 12th February 
1907, passedin O.~C. Suit No. 611 of 1905. 

Mr. Robeitson, for the Appellants. 

The Hon’ble Mr. Setalvad, for the Respond- 
ent. 

Judgment. 

Batchelor, J—The following tree shows 
the relation between the various defendants- 
appellants :— 


Jusnb Abba—Suafurabai 





g q 
A Jan Mahomed-Bayabai. 


Suleman. 


Abdulla is an insolvent, and the Official 
Assignee 1s the first defendant in his place. 
Jan Mahomed died intestate in 1906, leaving 
his widow his only heir. The parties are 
Cutchi Memons, and the plaintiff is by profes- 
sion a money-lender. 

The suit out of which this appenl arises is 
based on two hundis drawn by one Abdul 
Rehman in September 1904, in favour of 
Jnsub Abba, and endorsed in the name of 
Jusub Abba by Akdulla to the plaintiff. Upon 
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these s&ime hundis the plaintiff brought an 
earlier snit, No. 863 of 1904, against Abdul 
Rehman, the drawer, and Jusub Abbd, the 
indorser, and in that suit obtained a decr 
against both the then defendants, That decree 
has remained unsatisfied, and it 1s common 
ground that Jusub Abba died in Febru- 
ary 1902 or over two years before the 
institution of this suit No. £63. The snit 
underlying the present appeal is No. 611 of 
1905, and init the plaintiff seeks to enforce 
liability for the two hundis against the 
defendants as the representatives of the 
deceased Jusub Abba. The learned Judge 
below has decreed the claim, and against that 
decree the present appeal is preferred by the 
defendants Bayaba:, Safnrabai and Saul- 
eman. 

The stress of the argument in this appeal 
has fallen upon the question as to the exact 
character of suit No. 863, and Mr. Robertson 
has contended that that suit is a bar to the 
present claim. The ccricntion is put in the 
alternative, and itis urgcd that the second 
defendant in suit No. 863 was either the 
firm of Jusub Abba or was tke individual 
Abdulla Jusub; in either of thcse cases it is 
said that the present claim is unsustainable. 1 
will deal with the argument that the second 
defendant in thé earlier suit was the firm of 
Jusub Abba, and not the individual of that 
name. It will not be necessary to consider 
the alternative suggestion. Turning, first, to 
the title of the suit, we find that thesecond 
defendant is there described as Jusub Abba 
also of Bombay, Mahomedan inhabitant, doing 
business at Esplanade Road, opposite to 
Watson’s Hotel within the fort.” I must 
accept the argument ilab thatis prima facte 
the description of an individual person, but I 
cannot accept the view that that is an end of 
the matter. For, having regard to the 
practice of these Courts, the description is con- 
ceivably applicable to the firm Jusub Abba, 
and I think we must look to the evidence*to see 
what precisely the description meant. Weneed 
not look beyond the evidence of the plaintiff 
himself. In the course of execution pro- 
ceedings under the earlier decree, notice was 
issued on Safurabai, who on 16th Junb 1905 
made the affidavit, Ex. 21, pointing ont that 
Jusub Abba had died more than two years 
before the suit was filed. Plaintiff's reply is 
his affidavit, Ex. I of 12th January 1906, in 
which he not merely admits, but emphatically 
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contends, that his suit of 1904 was prought 
against the firm of Jusub Abba, which 
throfgh its manager, Abdulla Jusub, had 
effiorsed the hundis to him. In his deposi- 
tion in the present suit the plaintiff does 
indeed make a half-hearted attempt to resile 
from this position, but on his attention being 
drawn to his affidavit he abandons the attempt- 
and says, “ I say now Isned the firm of Jusub 
Abba. By firm I mean shop. I sued the 
owner of the shop”. There the matter rests, 
except that this view is amply corroborated 
by the form in which the hundis are drawn 
and by the general tenor of the plaintiff’s 
deposition. For it appears that the plaintiff 
had no knowledge of the man Jusub Abba; he 
never saw him, he says, or tried to see him. 
Asked how he knew the name of Jusub Abba, 
he says, ‘I know the name of Jusub Abba in 
connection with this business. Jusub Abba 
was the name of the firm—--the firm of Jusub 
Abba, his own business.” And further on, he 
says that what he thought he was getting by 
the suit was a decree against the firm. And 
here, I think, may be found the answer to the 
question put by the plaintiff's counsel in the 
lower Court—namely, why should the plaintiff 
have brought a suit against a dead man? It 
may be that the plaintiff when he filed the suit 
was not aware of Jusub’s death, though his own 
evidence on the subject is plainly untrust- 
worthy, but the real explanation is, I conceive, 
that it mattered nothing to the plaintiff whe- 
ther the man Jusub Abba was alive or dead : 
his suit was a suit against the firm So the 
writ was served on Abdulla as manager of the 
firm—see s. 74, Civil Procedure Code—and 
thatis the position assigned to Abdulla through- 
out the proceedings. No doubt the question 
is not, whom did the plaintiff mtend to sne, 
but whom did he in fact sue P The distinction, 
however, cannot, in my opinion, avail the 
plaintiff here; for under the practice and 
rales of this Court—see especially Rule 375 
‘of the High Court Rales—a suit framed 
within the meaning and in the form of suit 
No. 863 would be a good suit against the 
firm. In other words, the plaintiff in the 
earlier suit did intend to sue the firm of Jusub 
Abbe and did give sufficient effect to that 
intention. In the same way the plaintiff filed 
- suit No. 16,788 of 1904 in the Small Canse 
Court against “Jusub Abbi” (Es. B), and as 
he admits, under the decree made, he levied an 
attachment onthe shop m.d the money was paid. 
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Thus upon a consideration of all the 
evidence and the circumstances connected with 
suit No. 863, I come to the conclusion that 
that suit was brought against the firm of 
Jusub Abba. That being so, the present suit 
admittedly will not lie against the defendants- 
appellants as partners, and it is in that view 
of their position that the learned Jadge has 
decreed against them, and upon that footing 
only has the plaintiff sought to uphold the 
decree. 

Upon this finding the question arises why 
the plaintiff did not rest content with the 
decree which he obtained and which as he 
understood it bound the firm, especially as 
there has been no determination in execution 
proceedings or otherwise that the decree does 
not bind the firm. Mr. Robertson’s answer to 
this question is that the plaintiff, having dis- 
covered that the assets of the firm of Jusub 
Abba are exhausted, is now anxious to come 
upon certain immovable properties which 
would not be liable under the terms of the 
decree in suit No. 868 construed as a decree 
against the firm. It seems to me that this 
is the real explanation of the origin of the pre- 
sent suit, and upon this point reference may be 
made to the plaintiff’s application, Ex. 2 of 
May 5th, 1905. That was the first step taken 
in execution ofthe decree, and the disingenuous 
passage in paragraph 2 of the application as to 
the second defendant being “now” dead is very 
significant. I have no doubt that the plaint- 
iff had lonz been aware that Jusub Abba’s ° 
death had occurred long before the decree, 
and when he was challenged upon this point 
by Saforabai in her affidavit of 16th June 
1905, he falls back upon the other position 
that the second defendant in his suit was the 
firm of Jnsub Abba: see his affidavit Ex. 1. 
Finally on 20th January 1906 he abandons 
the notice against Safurabai (Ex. A.. 20), the 
present suit having been instituted on llth 
August 1905. Itis not, as Mr Setalvad has 
suggested, that the plaintiff was forced by 
Safurabai’s contentions to abandon execution ; 
it was his business to go on with it and obtain 
the adjudication of the Court, and I cannot 
doubt that that is the course which he would 
have pursued if he had thought that his 
decree was sufficient for his purposes. Bab 
for reasons which are no longer obscure he 
elected to give the go-by to the decree which 
he had, and endeavoured to convert that 
decree into one of a different character. There 
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can be no doubt of the nature of the suit he 
then filed. The only prayer in the plaint—other 
than the formal prayer for further and other 
relief—is a prayer “that the defendants as the 
representatives of the deceased Jusub Abba” 
may be decreed liable to dischargethe debt out 
of the estate of Jusub Alba. Before us it was 
conceded that no liability could be attached 
to the defendants-appellants upon this footing, 
and indeed it is plain that as representatives 


of Jasub Abba they cannot be held responsi- : 


ble for a debt contracted two years after Jusub 
Abba’s death. The learned Judge below was, 
I gather, of the same opinion, and he has 
decreed against the appellants, nob ag 
representatives of Jusub Abba, but as 
partners, or rather as quasi-pirtners, in a 
firm. But they were nob sned in this 
latter capacity, and no question of their 
liability in that capacity is raised either in 
the pleadings or in the issues on which the 
parties went to trial In my opinion, there- 
fore, the appellants upon this ground alone 
are, entitled to succeed, and to claim that a 
suit brought against them on one ground, 
which failed, should not be decreed against 
them on another ground which they had 
no opportunity of meeting. The only plain 
issne as to the appellant’s liability is issue 
No. 13 which contemplates them merely their 
liability as representatives of Jusub Abba, 
und Mr. Robertson, who appeared for the 
appellants below, was taken by surprise when 
the ground assigned for the liability was 
shifted as the trial proceeded ; and no attempt 
was made to obtain the Judge’s permission to 
amend the plaint or frame further issues 

lo my opinion, then, the appsal must ba 
allowed both because the suit against the 
appellant was barred by suit No. 863 of 1904 
and because it was not competent tothe Courtin 
this suit to mika a decrea against the 
appellants on the footing of their being part- 
ners or guast-partners in the firm. 

After the arguments in this app3al had baana 
completely heard Mr. Setalvad applied for leave 
if neceasary, to amend the plaint, bat it is plain 
that ab that stage we ought not to allow a snit 
of one character to ba converted into a suit of 
a sabstantially different-character. 

The judgment of the lower Court must be 
reversed and the suit must be dismissed 
against the appellants with costs throughout. 

Chanbal, J.—T concur. 

Decree reversed, 
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(Not Reported yet elsewhere). 
CALCUTTA HIGH COURT 
Secon Cris Arrear No 1633 or 190% 


May 10, 1909. `~ 
Present : —Mr. Justice Chitty and Mr. Justice, 
Vincent. 
DEB NARAIN DUTT—Puarstire No, 1— 
APPELLANT 


versus 
BAIDYA NATH MODAK NAPIT— 
TD BFENDANT—AND OTHERS, THE REMAINING 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885 )—Horticultural 
purposes, land let for—Applicability of Bengal Tenancy 
Act—Acceptance of rent from transferee m name of old 
tenant—Inference from fact-~Question of law—wNo re- 
cognition of transfer—-Adves se possession of limited in- 
terest—-Presumption of permanency. 

Where land is originally let out fcr horticultural 
purposes, the provisions of the Bengal Tenancy Act 
will apply in deciding the question of title to the land. 
Where rents were received by the landlord from the 
transferee of an old tenant in the name of the 
latter, the question of the correct influence to 
be drawn from that fact is not one of fact but of 
law. 

The receipt of rent from a transferee not on his 
own account but as an agent and in tue name of tho 
transferor, the tenant, is not a recoguition of the 
transfer 

Khoodeeram v Rookhinee, 15 W.R. 197 and Rasamoy 
Purhait v. Sı math Moyra, O W. N 182, followed 

A limited interest in land may be acquired by ad- 
verse possession. 

Where land was let as garden land with special re- 
servations regarding trees, the fact that the land hns 
been used as bastu land for the last 44) years will make 
no difference, and there will be no presumption that 
the lease was a permanent transferable one, and if the 
tenant chose to build on the land, he must bo held to- 
have done so at his own risk 

TV. at Grant v. Mrs Robinson, 11 C. W. N. 242, dis- 
tinguished. 

Appeal from the decree of the Sub-Judge of 
24 Pergannas, dated April 23rd, 1907,reversing 
that of the Munsif of Barnipore, dated May 
29th, 1907. 

Babu Shth Chandra Palit, for the Appel- 
lant. 

Babu Satis Chandra Mukerjee, for the Re- 
spondents. o 

Judgment.—tThe plaintiff in this 
suit seeks to establish his title in and to ob- 
tain possession of an eight anna share in cer- 
{ain lands described in the schedule to the 
plaint. The plaintiff purchased the 8 anna 
maliki vight on this land in 1268 B.S. The 
land in suit was then in the possession of one 
Kasi Nath Napit and he executed a kabulzaé in 
favour of the plaintiff in Phalgun 1268, 
After the death of Kasinath Jadu Napit his 
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nephew succeeded to his rights in this land 
and on 17th of Batsak 1296 he sold the land 
to tbb defendant. The plaintiff now seeks to 
soh the defendant from the land on the 
ground that Jada Napit had no transferable 
interest in the same and that the defendant 
is a trespasser. 


The Munsif awarded the plaintiff a decree, . 


granting him joint possession with the defend- 
ant, but on appeal this decision was re- 
versed and the suit dismissed andthe plaint- 
iff, therefore, has lodged this second appeal. 
It is admitted before us that Kasi Nath was 
a rayat of the village and the land in suit 
was apparently originally let to him for horti- 
cultural purposes. lt appears, therefore, (and 
this is not disputed in this Court) that in 
deciding the question of title to this land, 
the provisions of Act VIII of 1885 will apply. 


The original tenant of the land, Kasi Nath. 
was aratyat. From the pleadings it cannot 
be said that he was a ratyat at fixed rates, as 
according to the plaintiff his tenancy under 
the plaintiff began in 1268 and according to 
the defendant’s own case it commenced in 
1213. It would, therefore, appear that he 
Was an occupancy ratyat. 


He or his successor could, therefore, only 
transfer theirrights in thelandif it were proved 
that there wasa custom orusageof making such 
transfers. No such custom or usage is proved 
and, therefore, the defendant by his purchase, 
unless it were made’ with the consent of the 
landlords, apparently obtained no title. 

If the case rested here, we think that the 
plaintiff would be entitled to a decree. But it 
appears that the defendant has been in po- 
ssession of the land in suit since the year 
1296; that he has been accepted as a tenant 
by the plaintiff's co-sharer; and it is alleged 
that the plaintiff has accepted rent from the 
defendant for the lands in suit though in the 
name ofthe old tenant. It is further con- 
tended before us that the lower Court has 
found that the plaintiff accepted the defend- 
ant as a tenant, and that we are bound to 
accept that finding of fact. To this con- 

, tention we cannot agree. In the first place, 
there -is no definite finding of fact on this 
point, and in the second place the question is 

, nob, one of fact but of law. We accept the 
fact found by the. lower Court that rents 
were. received from the defendant in the 
name of the old tenant; but the question of 
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the corréct inference to be drawn from that 
finding is not one of fact but of law. i 
It has also been urged that the receipt of 
rent on account of another person is a recog- 
nition of the tenancy of the actual remitter 
and the Privy Council case of Naba Kumari 
Debt v. Behari Lal Sen (1) is quoted in sup- 
port of this view! But the facts in that case 
were entirely different as tte rent there had 
been received from the transferee on his own 
account and withastatement that be was in po- 
ssession. The receipt of rent from a transferee 
not on his own account bnt as an agent of the 
transferor is not a recognition of the transfer 
as has been held in the case reported in 
Khoodeeram v. Rookhines (2) and Rasamoy 
Purkait v. Srinath Moyra (8). Moreover, 
these decrees are really based on very sound 
principles, for a landlord cannot refuse the 
rent of a holding merely because it is not paid 
by the tenant personally, and it would be most 
inequitable to say that the receipt ofrent from 
a third person acting as an agent of the real 
tenant was tantamount to the recognition of 
the creation of a new tenancy in the name of 
the actual payer. ù 
It appears to us, however, that for a proper 
decision of this case it will be necessary to 
remand the case to the lower Court for a 
finding whether the defendant has acquired 
a title to occupy these lands as an occupancy 
ratyat, by reason of his possession over twelve 
years and by assertion ofa right to possess 
them as a rayat, adversely to the plaintiff. 
It is true that this point has been dealt with 
by the Munsif, but his decision on it is not 
complete or satisfactory and in the view taken 
of the case by the lower appellate Court it was 
not necessary for the Subordinate Judge to 
decide the point. In the view of the case 
taken here the point becomes one of great 
importance as it cannot, we think, be now 
denied that a limited interest in land may be 
acquired by adverse possession. The case is, 
therefore, remanded to the lower appellate 
Court for a decision on the following question : 
Whether the plaintiff's suit for khas po- 
ssession is barred by time and whether the 
defendant has acquired a right to hold the 
land in suit as an occupancy razyat by posses- 
sion asa rayat for a period of twelve years 
and by assertion of his title as such. If the 
(1) 340.902; 6C LJ 122,11 C.W.N. 865; 4 A. L.J. 


570; 9 Bom. L. B. 840; 17 M L.J. 397 ; 2 M L.T. 483. 
(2) 15 W. R. 197. (3) 70. W. N. 182, 
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decision on this point is in the defendant’s 
favour tho suit will be dismissed. If the 
finding is in the plaintiff’s favour the suit will 
be decreed. 

We wish to point out however that it is, in 
our opinion, extremely desirable that there 
should be an amicable settlement in this case 
if possible. 


In conclusion we wish to refer to two 


points that have been discussed at consider- 
able length before us. ‚The first is the case 
propounded by the defendants as the basis of 
the title of their predecessors in interest. 
Weare content to say that we accept the 
finding of the lower Court with regard to it 

-and that it cannot be accepted as a genuine 
document. 

In the second place great reliance has been 
placed on the case reported in W. M. Grant 
v. Mrs. Robinson (4), as an authority for the 
proposition that it should be inferred in the 
present case that the lease granted to Kasi 


Nath was a permanent transferable one; but the - 


facts in that case were entirely different. The 
land was found to have been leased for build- 
ing purposes specifically and buildings weve 
erected on it. In the present case, the land 
was let as garden land with special reservations 
regarding trees and the ordinary provisions 
of Act VIII of 1885 clearly apply. The fact 
that the land has been used as bastu land for 
the last 40 years makes no difference to the 
case and if the defendant or his predeces- 
sors in title chose to build on the land they 
did so at their own risks. 

‘With these remarks we remand the case to 
the lower appellate Court for a decision on 
the issue raised. Costs to abide the result. 


Case remanded. 
(4) 11 C. W. N., 242 


ce ki 


(11 Bom. L. R, 245.) 
BOMBAY HIGH COURT. 
Letters Parent Appzat No. 1148 or 1900. 
April 16, 1901. 

Present Sir Lawrence Jenkins, Kr., Chief 
Justice and Mr. Justice Tyabji. 
JEHANGIR MANECKJI CURSETJI— 
PLaNiriyy 

versus . 
Tus SECRETARY or STATE ror ' 


INDIA—Derenpant. 
Letteis Patent Bombay, cl. 15—Cinl Procedure Code 
(Act XIV of 1882), 8. 588, effect of, on Letters Patent— 


Order vefgring to try waues before firat hearing—“ Judg- 
ment ”—Appenl, 


Section 588 of the Civil Procedure Code, 1852, has 
not taken away the right of appeal given By tho 
Letters Patont. ~ 


The word judgment in cl. 15 of the Lettors Patent 
means a decision which affects the merits of tho 
question between the partics by determining some 
right or liability. The Justices of Peace for Calcutta v. The 
Oriental Gas Company,8B.L R.4383; 17 W.R. 361, Hudjee 
Ismael vy. Iadjee Mahomed 13 B.L B.91, 21 WR 303, 10li- 
ed upon. DeSousa v. Coles,3 M.H O 384, dissented frown 
An order refusing to try and dispose of certain issues 
before the first hearing of tho suit merely regulates 
the procedure ın tho swt, and thus is not o 
“Jadgment ” within tho meaning of cl. 16 of tho 
Letters Patent. 

Consequently no appeal lios from such an order. 

Appeal against the order of Russell, J., in 
suit No. 775 A of 1900. 


Judgment. 

Jenkins, ©, J.—This is substantially a suit 
brought against the Secretary of State for 
India in Council on the ground of an alleged 
defamation by the Government of Bombay. 

The defendant has putin a written state« 
ment wherein he maintains that no such suit 
will lie, and on the 25th of February 1901, he 
took outa Judge’s summons calling on the 
plaintiff to show cause why this suit should 
not be set down on the daily board for hearing 
on some early date to be fixed by the Court 
for the argument and disposal on preliminary 
issues of the matter raised in the lst, 2nd, 3rd 
and 5th paragraphs of the defendant's written 
statement, . 

Those paragraphs are in these terms:— 

1. The defendant says that the Resolu- 


‘tion No. 7846 of the 6th November 1899 set 


out in the plaint was an act and order of the 
Government of Bombay and Council, counsell- 
ed, ordered and done by the said Governor and 
Council in their public capacity only and act- 
ing as Governor and Council and that by 
virtue of the provisions of the statute 4 Geo. 
IV. c. 71 the said Governor and Council are 
not subject to the jurisdiction of this Honour- 
able Court by reason of such aè afd 
order. 

2. The defendant also says that apart 
from the provisions of the said statute, no suit 
is maintainable against him in respect of the 
said Resolution, inasmuch as the same was 
issued and published by the Governor of 
Bombay and Council acting in their public 
capacity as the executive Government on be- 
half of Her late Majesty the Queen-Empress, 
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3. The defendant submits that the allega- 
tions in the plaint contained and pafticularly 
tho ein in the 7th paragraph thereof disclose no 

of action against him or the Government 
a Bombay. 

5. The defendant says that the notice of 
action referred to in the 8th paragraph of the 
plaint is confined to a charge of alleged libel, 
contained ın four sentences selected from the 
said Resolution, and contains no intimation of 
the plaintiff's intention to claim Rs. 1,50,000 
or any other sum as damages. The defendant 
says that having regard to the terms 
of the said notice the plaintiff is not entitled 
to make any charges in this suit in respect of 
any alleged malice or in respect of any allega- 
tions exceeding the limit of just comment or 
in respect of any reckless indifference to the 
truth or falsity of the facts published on the 
part of the Government of Bombay and is not 
entitled to claim in this suit any sum of money 
by way of damages. 

The summons was heard in Chambers by 
Russell, J., who discharged ıt with costs. 

From this order the present appeal is 
preferred. - 

No appeal lies under the Code of Civil 
Procedure, but it is contended that the course 
adopted by appellant is sanctioned by clause 15 
of the Letters Patent. 

I do not propose to discuss wheter section 
588 of the Civil Procedure Code has taken 
away the right of appeal giveu by the Letters 
Patent : we are bound by authorities which 
decide this point in the negative. We, there- 
fore, have to see whether this is such an 
appeal as the Letters Patent will permit. 

Clause 15 provides: — 

“ And we do further ordain that an appeal 
shall lie to the said High Court of judicature 
at Bombay from the Judgment (not being a 
sentence or order passed or made in any cri- 
minal trial) of one Judge of the said High 
Court, or of one Judge of any Division Court, 
„pursuant to section 13 of the said recited Act ; 
and that an appeal shall also lie to the said 
High Court from the Judgment, not being a 
sentence or order as aforesaid, of two or more 
Judges of the said High Court, or of such 
Division Court, wherever such Judges are 
equally divided in opinion, and do not amonnt 
in number to a majority of the whole of the 
Judges of thesaid High Court at the time 
being ; but that the right of appeal from other 
Judgments of Judges of the said High Court, 


or of such Division Court, shall be to us, Our 
heirs or successors, in Our or their Privy 
Council, as hereinafter provided.” 

There has been a series of decisions as to 
what is a judgment within the meaning of 
this section. That most favourable to the 
defendant is DeSouza v. Coles (1). 

The Court there lay down that the word 
judgment “cannot be limited to the final 
judgment in a suit—nor indeed to a judgment 
in a suit at all—bnt must be held to have the 
more general meaning of any decision or 
determination affecting the rights of any 
sùitor or applicant | . when the language 
giving the appeal is so general in itr terms as 
that contained in the 15th clause of the 
Charter, itis, we think,impossible to prescribe 
any limits to the right of appsal founded 
upon the nature of the order or decree 
appealed from. Bat assuming that the appel- 
lant has a right to be heard in every case it 
is obvious that theduty of the appellate Courtin 
disposing of the appeal may vary considerably 
according to the nature of tne.order or decree 
complained of. And we think it may be 
stated as a general rule that when the 
determination complained of is merely the 
result of exercise of discretion on the part 
of the Judge, ina matter which was a proper 
subject for the exercise of that discretion the 
appellate Court would rightly decline to 
interfere.” 

This view has not been generally seuanted 
and there seems to bea consensus of opinion 
that the limits of the right to appeal are 
more correctly enunciated by Sir Richard 
Couch in The Justices of Peace for Calcutta v. 
The Oriental Gas Oompany’s case (2). After 
a criticism on the raivo decidendt in DeSouza 
v. Qoles (1) the learned Chief ‘Justice in 
that case says: “We think that judgment’ 
in clause 15 means a decision which affects 
the merits of the question between the parties 
by determining some right or liability.” But 
then it has been said that in the subsequent 
case of Hadjee Ismael Hadjee Hubeeb v. Hadjee 
Mahomed Hadjee Joosub (3), Sir Richard 
Couch receded from the definition. I fail to 
see this; he repeated his dissent from the 
reagon on which DeSouza’s case (1) was deter- 
mined and expressly adhered to his former 
definition. The first Court there had under 

- (1)3M H. O 384. 

(2) 8 B. L. R. 483; 17 W R. 364. 

(8) 13 B L. R. 91; ‘21 W. R. 308. ` 
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cL. 12 of the Letters Patent, given leave to 
sue in the Calcutta High Court: and it there- 
by vested in the plaintiff a right which he 
would not otherwise have possessed. “It is not 
a mere formal order,” said the Chief Justice, 

‘or an order regulating the procedure i in the 
suit, but one that has the effect of giving a 
jurisdiction to the Court, which it otherwise 
would not have. And it may fairly be said 
to determine some right between them.” 

This seems to me a distinct reference to the 
principle laid down in the Oriental Gas 


-Company’s case (2), and an affirmance of it, 


By that principle, therefore, I think We 
should decide whether an appeal lies from the 
order of Russell, J. . 

It has been argued that the Secretary of 
State has been thereby deprived of his right 
to object that the plaint discloses no cause of 
action: but in my opinion this is not so. The 
learned Judge merely decided that he would 
not dispose of the suggested issues before the 
first hearing, but he did not determine, and 
indeed could hardly have intended to deter- 
mine how or in what order at the first 
hearing—the only hearing in this Court (see 
Rule)—these issues should be determined. 
He decided no right between the parties, no 
has his decision precluded the Secretary of 
State from raising at the hearing and asking 
for a decision on those issues to which the 
summons relates. The learntd Judge has 
merely regulated the procedure in the suit, in 
sofar as by his order he has declined to 
interfere with the ordinary course of the suit. 
Itis said then that the order bas increased 
the Secretary of State’s difficulties in relation 
to discovery, but the law provides ample 
machinery for his protection where it is 
needed and justified and I decline to consider 
the suggestion that this protection may be 
improperly withheld if a case for its applica- 
tion is made out. The result is that in my 
opinion no appeal lies from the order of 
Russell, J., and it would be wholly beside the 
question for us to consider whether that order 
was proper. The appeal, therefore, must be 
dismissed with costs. There will be no order 
on the appellant’s motion except that the 
costs of the motion will be costs in the 
suit. ` 

Tyabji, J—I concur. 

Appeal dismissed, 
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(Not Reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Szconp Civiu APPBAL No. 1438 or 19Q7. 

May 14, 1909. ~ 
Present :—Mr. Justice Stephen and 
Mr. Justice Vincent. 
SRIMOHAN JHA—PLAINTIFF—ÅPPELLANT 
versus 
~ BRIJ BEHARY MISSRI—Derenpant 


— RESPONDENT. 

lindu Law—Daughter—Alrenation-—Legal necessity 
—Burden of proof—Mother’s sradh—Gorernment 1¢- 
venue—Hent decree—Cost of succession certificate-- 
Money borrowed for recovery of prvperty sold fur arrears 
of road cess. 

Where thereversionary heir ofa Hindu daughter sues 
to have the sales effected by’her set aside as having 
been made in excess of her powers of alienation, it is 
for the defendant to show that the sales were mado 
for legal necessity. 

Where a Hinda daughter inherits property from 
her father the performance of the sradh ceremony 
of her mother is a legal necessity for which she can 
alienate the property. 

Ray Chunder Deb v. Sheeshoo Iam Deb, 7 W. R. 146™, 
followed. 

Payment of Government revenue and rent decree 
are matters of legal necessity. 

Brajalal fen v. Jiban Krishna Roy, 26 O. 285, dis- 
tinguished. 

Payment of the costs of a succession certificate is 
also a legal necessity, because without that document 
it is impossible for the life tenant to manage the 
estate 

But where the life tenant ulienates some property 
and uses the money to recover some other property 
which had been sold for arrears of road cess. held, 
that as the obligation to pay a debt, for arrears of road 
cess, is a personal one, and as the money was not 
used to stop the oxeoution of a decree under the 
Public Demands Recovery Act, 1t could not be said that 
the money was spent to meet a legul necessity. 

Shekaat Hosain v. Sasi Kar, 19 0.788, Vahanund 
Chucherbutty v. Banı Madhub Chatterjee, 24 C. 27 and 
Ruprum Namasudia v. Johwir Namasudra, 6 o W.N. 
302, referred to. 

Appeal from the decree of the District 
Judge of Darbhanga, dated April lst, 1907, 
affirming that of the Sub-Judge of that place 
dated January 31st, 1907. 

Babus Golap Chandra Sarkar and Buldeo 
Narain Singh, for the Appellant. 

Babu Shorosht Charan Mitra, for the Re- 

spondent. 
T There is a mistake in the headnote of that case. 
The headnotestates, that according to Hindu Law, the 
sradh of a mother is “not” a legal necessity; but 
the word “ not ” has evidently been inserted by misg- 
take, as will be clear from a careful perusal of the 
judgment. The learned Judges in that case over- 
ruled the contention of the special appellant that the 
sradh of the mother was not a legal necessity and 
agreed with the lower appellate Court which held that 
it was a legal necessity—Hd. 
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Judgment.—tThe suit ont ef which 
this appeal arises‘is brought in order that s 
kobada executed on the 29th December 1887 
aid the usafructuary mortgage bonds, dated 
the 28rd June 1891 and 8th Angust 1891, 
may be declared null and void on the death of 
one Musammat Bijneshuri Dai. She was the 
tenant for life of the estate of her father who 
was the last full owner. The plaintiff is his 
reversionary heir and he now sues to have the 
sales set aside as having been made by the 
lady in excess of her powers of alienation. It 
is for the defendants to show that these sales 
were made for legal necessity. 

As regards the kobala of the 29th Decem- 
ber 1887, it was executed in the first place for 
the purpose of securing money for performing 
the sradh ceremony of the mother of the tenant 
for life. It is admitted by the plaintiff 
that the lower appellate Court is right in the 
view it takes of the decision in the case of 
Raj Ohunder Deb v. Sheeshoo Ram Deb (1) and 
that the performance of the sradh ceremony 
of the mother is a legal necessity for which 
the tenant for life was justified in charging 
the family property. A point has been raised 
before us that the amount spent in sradh, viz., 
the sum of Rs. 1,700, is excessive. But this 
is a question which we cannot go into. Out 
of the balance of the money secured by the 
execution of the above mentioned kobala 
Rs. 300 was spent in paying the Government 
revenue. Wehave no doubt at all that this 
also must be regarded as a legal necessity. It 
is admitted on both sides that the estate was 
exceedingly involved at the time and there can 
be no doubt also that the life tenant was act- 
ing judiciously in raising funds for the pur- 
pose of paying the Government revenue. We 
aro, therefore, of opinion that it should be re- 
garded as a legal necessity. Similarly the 
sum of Rs. 85 which was raised in order to 
pay the costs of a succession certificate was 

. spent for a legal necessity as the succession 
cértifioete was a document without which it 
would have been impossible for the life tenant 
to manage the estate. 

Then come the mortgage bonds. The 
deed of the 23rd June 1891 was executed 
in order to raise the sum of Rs. 80 for 
paying a rent decree. It is argued before 
us that this was a personal obligation 
only; and in support of this contention 
reference is made to the decision in the 

(1) 7 W. R. 146, 
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case of Brajalal Sen v. Jiban Krishna Roy 
(2). That, however, isa very different case 
from the present one, as in that case certain 
co-sharers were suing the tenant for life and 
it would not be in their power to, affect the 
interest of the reversioner. In this case had 
the rent decree not been paid the whole es- 
tate could have been placed in peril and it 
was the duty of the life tenant as a careful 
manager of the estate to pay the rent decree. 
Under these circumstances we agree with the 
lower appellate Court in holding that this was 
also a matter of legal necessity. 

As regards the third document of the 8th 
August 1891, it was a mortgage executed for 
Rs. 500. This money was used to recover the 
property which had been sold for arrears of 
road cess apparently under the Public De- 
mands Recovery Act. Authorities have been 
produced before us to.show that the obliga- 
tion to pay such a debt as this was a per- 
sonal one, and decisions in thecases of Shekaat 
Hosain v. Sasi Kur (8). Mahanund Chucker- 
butty v. Bani Madhub Chatterjee (4) and 
Rupram Namasudra v. Iswar Namasudra (5), 
seem to show that the point is one béyond dis- 
pute. It is argued before us by the learned 
pleader for the respondents that under the 
circumstances of the case considering the pres- 
sure under which the estate was, and con- 
sidering the benefit which accrued to the re- 
versioner it ought to be considered ‘as a legal 
necessity. In view of the fact Nat this 
money was not used to stop the execution of 
a decree under the Public Demands Recovery 
Act, we find it impossible to “hold that this 
money was spont to meet a legal necessity. 
So far as this money is concerned, we think 
that the appellant must succeed: 

The result is that this appeal must be al- 
lowed and the decree of the lower appellate 
Court set aside so far as this bond of the &th 
August 1891 for the sum of Rs. 500 js con- 
cerned. In other respects the decree of the 
lower appellate Court will stand. 

The parties will be entitled to appropriate 
costs throughout. 


Appeal allowed in part, 
(2) 26 0. 285, 
(3) 19 0 783. 
(4) 24 C. 27 
(6) 6 0. W. N. 302. 
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(6 A. L. J. 184.) 
ALLAHABAD HIGH COURT. 
CBIAINAL Appear No. 968 or 1908. 
December 18, 1908. 
Present:—My. Justice Richards and 
Mr, Justice Griffin. 

KALI CHARAN MUKERJI 
versus 


EMPEROR. 

Evidence Act (I of 1872), 8. 45—Evidence to prove 
handuritsng—Expert evidence alona not sufficient for 
conviction 

To base a conviction upon the opinion of an expert 
in handwriting is,-as a general rule, very unsafe. 
Sri Kant v. King Emperor, 2A. L.J. 444, followed. 


Criminal appeal from an order of H. J. Bell, 
Esquire, Sessions Judge of Aligarh. 

Mr. Ross Alston (with him Satya Ohander 
Mukerji), for the Appellant. 

Mr. W. Wallach, Government Advocate, for 

the Crown. 

Judgment.—KaliCharan Mukerji has 
been convicted on four charges under section 
506 and section 507, Indian Penal Code, and 
sentenced to nine months’ rigorous imprison- 
ment, and a fine of Rs. 75 on each charge. The 
sentences were to run concurrently. Two letters 
were delivered in Simla on the 25th of June 
last. They were enclosed in the same envelope. 
One of the letters is headed “The Lord Minto 
Governor General India,” and the other “the 
Harvie Edmison tyrant ~European.” The 
covering envelops is addressed “ Mr. Edmisin 
Esqr., Simla.” The letters are undoubtedly 
of a threatening nature. Jt is, however, 
unnecessary, in the view we take of the evı- 
dence, to refer at any great length to their 
contents. The post-mark slows that the let- 
ters must have been posted in Aligarh on the 
22nd of June. 

‘The charge against the accused is that he 
was the writer and sender of these letters. In 
consequence of the post-mark the letters were 
sent to the police authorities at Aligarh. The 
Superintendent of Police looking up the visi- 
tors’ books of the Lyall Library, Aligarh, 
discovered or thought he discovered a simi- 
larity in the signature of Kali Charan Mukerji 
in the visitors’ books with the writing in the 
two anonymous letters to which we have 
already referred. Accordingly, n Head Con- 
stable went to the accused and asked him to 
write out a petition for him to his superior 
officer in the police. The object, of course, was 
to obtain an undoubted specimen of the hand- 
writing of the accused for the purpose of com- 


INDIAN CASES. 


[1909 


paring fhat with the’anonymous letters. “The 
accused admits his signatures in the visitors’ 
books, and he also admits that he wrofe out 
the petition for the Head Constable. Ne 
alleged similarity between these writings an 
the writing in the anonymous letters is the 
only evidence against the accused. The differ- 
ent writings, 1f compared, would not be con- 
sidered the same handwritings by a casual 
observer. On the contrary, they are very 
dissimilar. The case for the prosecution is 
that the two anonymous letters are in dis- 
guised handwriting and that the petitions 
are the natural handwriting of the accused. 
A witness of the name of Charles Hardless 
was examined as an expert. The case turns 
entirely upon the value that is to be attached 
to the evidence of this witness. It has been 
pointed out on behalf of the accused that if he 
had written the incriminating letters he would 
not so easily have fallen into the trap to sup- 
ply the Head Constable with a gonuine speci- 
men of his handwriting within 20 days of the 
time when he had written the letters. The 
Head Constable says that he asked him (the 
accused), to write an application for him (the 
Head Constable) to be exempted from the 
examination of the Police Training School 
and he says that he handed him a draft of the 
application in pencil. This- document has 
been produced in evidence. It commences ; “I 
hereby beg to say that you are our viceroy.” 
Evidently the writer of the draft thought that 
it might be useful to have the ‘word Viceroy’ 
included in the petition. Perhaps he thought 
that this word occurred in one of the letters. 
The draft goes on to say: “my affairs have 
been concealed from you. Ifyou are angry, 
I am holding this post from 1845. According 
to the new rules, I being illiterate, cannot be 
admitted in the Police Training School, 
Therefore, I wish to be exempted from the 
Police Training School examination.” It was 
evidently intended to get some of the words 
in the petition, which were also in the anony- 
mous letters. The word hidden appears in 
one of the anonymous letters, and it is evident 
that the person who made the draft made a 
mistake in putting in the word ‘Viceroy’ in- 
stead of ‘Governor General’ and ‘coycealed’ 
instead of ‘hidden.’ 

The accused agreed to write and said that 
he would have the petition ready in the morn- 
ing. The Head Constable told him that he 
had to leave by train that night and the aç- 
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cused said that-he would have it realy in a 
short time. Ina short time he came back to 
the Head Constable with the petition drawn 
“Tp and said that such expressions as ‘Viceroy’ 
‘Lord’ were not suitable to be addressed to a 
Superintendent of Police. The accused then 
sat down to write out in the presence of the 
Head Constable another copy of the petition 
for him, the same as the one which he had 
brought with him a few minutes before. The 
learned Judge in dealing with the argument on 
behalf of the accused, that if he was guilty of 
writing the letters, itis not likely that he would 
have fallen into the trap prepared for him by 
the Head Constable, says that “although the 
accused is neither insane nor imbecile he is 
somewhat deficient in mental powers.” He 
also relies upon the fact that accused when 
examined before the Magistrate said that he 
had taken some drink when he wrote the 
petitions for the Head Constable. Nowif the 
accused was a clever man, it is certainly not 
very likely that he would so easily have given 
the Constable a specimen of his writing, and 
he does not appear to have been drunk; ac- 
cording to the evidence he at once saw the 
mistake of using the word Viceroy in the 
Head Constable’s petition. Wehave already 
mentioned that to an ordinary observer the 
two anonymous letters are wholly dissimilar 
to the two petitions. There is no doubt that 
the expert has found a considerable number of 
matters which he says point to the fact that 
all four documents were written by the ac- 
cused, 

If this is so, the two anonymous letters are 
in a disguised handwriting. We find that the 
writing generally in the anonymous letters is 
of a much better character than tho writing 
in the two petitions. Any one looking at them 
would say that the writer of the anonymous 
letters had been much better taught than the 
writer of the petitions. Furthermore, we 
find that there are a great many matters in 
Whickethe general characteristics of the hand- 
writing in the anonymous letters differ from 
~ the petitions. In some instances we find this 
difference in the very letters of the words re- 
lied upon by the expert. In the case of Sri 
Kant *v. King Emperor (1) a Bench of-this 
Court set aside a conviction based on the 
evidence of the same expert who was examin- 
ed in the present case. That case was a 
very much stronger one than the present and 

(1) 2 A. L. J. 444, | 
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the skill of the expert had been put toa much 
severer test than in the present case. Mr. 
Justice Blair, in delivering the judgment of 
the Court said: “we need hardly point out 
that to base a conviction upon the opinion of 
an expert in handwriting is, as a general rule, 
very unsafe, There may be cases in which 
the handwriting concerned is of such a peculiar 
character and discloses so many variations 
from the ordinary standard that the conclusion 
would be morally irresistible. Such cases, 
however, are very rare.” We quite agree with 
the opinion thus expressed and we are cer- 
tainly unable to say that the present case 
falls under the exceptions referred to by the 
learned Judges. It is impossible for us to say 
in the present case that we are satisfied be- 
yond all reasonable doubt that the accused 
wrote the anonymous letters. The result is 
that we allow the appeal, acquit the accused, 
and setting aside the convictions and sentences, 
direct that the appellant, so far as this , 
case is concerned, bo set af liberty forthwith. 
The fine, ifit has been realized, is to ba refunded. 
Conviction set aside, 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Criar Revisron Case No. 6 or 1909, 
CriminaL Reviston Petition No. 4 or 1909. 
March 12, 1909. 

Present :—Mr. Justice Munro. 
PANDULA SUBBAYA—-PETITIONER— 

f ACCUSED 
Versus 
PANDULA AMBAMMA—Resporpentr— 
COMPLAINANT., 

Ci imul Procedure Code (Act V of 1898,), 6. 488— 
Maintenince—Offer by husbind to mambain his wije— 
Awad of muntentnce without considering wife’s 
willingness or wnmrollingness to live with her husband 
—Ilegaliıty i 

Where in an euquiry under section 438,Criminal Pro- 
cedure Oode, the husband offers to maintam his wife, 
itis the duty of the Magistrato to ask the wife if 
she 18 willing to hye with her husband and to con- 
sider the grounds of her rofusal, if any, and any 
order allowing maintenance to the wife withont con- 
sideration of the said circumstance, is illegal. 

Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the order of the Deputy 
Magistrate of Kandukur in Maintenance Case 
No. 2 of 1908, under date 14th September 
1908. 

T, Prakasam, for the Petitioner. 

T, V. Narayaniah, for the Respondent: 
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Order.—tThe petitioner, in his state- 
ment, offered to maintain his wife and the 
Magistrate should have asked the woman 
whether she was willing to live with the 
petitioner. If she refused, it was for the 
Magistrate to consider thegrounds of refusal 
and pass such order ashe thought fit. ‘he 
Magistrate's order is set aside and he is 
directed to dispose of the case according to law, 


Order set astde. 





(Not reported yet elsewhere. ) 
CALOUTTA HIGH COURT. 
MISCELLANEOUS CIVIL APPEALS Nos, 427, 470 
AND 471 or 1908. 

May 11, 1909. 

Present :—Mr. Justice Chitty and 
Mr. Justice Vincent. 

ABDUR RAHMAN:MULLICK—Auvctiox- 
PurcHaseR—Opposits Party —APPELLANT 
VErsus 
KHORBAN MULLICK MATWALI AND 
OTHERS—PETITIONERS—RESPONDENTS. 

Civil Procedure Oode (Act XIV of 1882), e». 102, 
103, 244, 311 and 647—Applicution to set aside sale— 
Dismasal for default—No application to set dismissal 
aside—Fresh application cannot be made. 

Where an application under sections 244 and 311 of 
the Civil Procedure Code, 1882, for setting asıde an 
execution sale is dismigsed for default, the applicant 

-jis precluded from making a fresh application of the 
same nature withont making an application under 
sections 102 and 108 to set aside the order of dismissal. 

Section 647 of the Code applies to an application 


under sections 244 and 311. 
Thakyr Prosad v. Fakirullah, 17 A 106, (P.O); 


221. A 44, distinguished 

Appeals from orders of the District Judge 
of Backerganj, dated June 13th, 1908, reversing 
those of the Fourth Munsif of Patnakhali, 
dated April 4th, 1908. 

Babus Dwarka Nath Mitter 
Chandra Buy, for the Appellant. 

Babus Batkunth Nath Dass and Gunoda 
Charan Sen, for the Respondents. 

No. 427 :— 

Judgment.—This appeal arises out of 
an application under sections 254 and 311 Civil 
Procedure Code 1882 to set aside a sale. It 
appears that's previous application of the same 
nature had been made and hadbeen dismissed 
for default. The learned Munsif held that, no 
application having been made under sections 
102 and 108, Civil Procedure Code to set aside 
that order of dismissal, the applicant was 
precluded from making 0 fresh application of 
the samenature. The learned District Judge 


and Probadh 
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has taken a contrary view and theonly question 
is which view iscorrect. We think, that on a 
plain reading of section 647, Civil Procedure 
Code, the view which the learned Munstf 
took is the correct view. That section 
provides that tho procedure prescribed 
in the Code should be followed, so far 
asit can be made applicable, in all proceed- 
ings in any Court of Civil jurisdiction other 
than suits and appeals; and the explana- 
tion which was added in 1893 provided that 
that section should not apply to applications 
for execution of decrees which were proceed- 
ings in suits. On the principle “ expresso 
unsus est exclustoalerins,” this section would ap- 
ply to an application like the present under 
sections 244 and 411, Civil Procedure Code, as 
such an application is not an application for the 
execution of a decree. The learned pleader for 
the respondent has relied upon the Privy 
Council ruling in Thakur Prosad v. Fakirutlah 
(1). Their Lordships of the Privy Council 
there made some remarks withregard to Chap- 
ter XIX of the Civil Procedure Code. But it 
may be observed that those remarks are obiter 
dictum in as much asthe point for decision 
before their Lordships was with regard to an 
application for execution and proceedings under 
section 378, Civil Procedure Code. It was 
just about that time that the addition was 
made to section 647 of the exp!anation to 
which we have referred. That explanation, 
it seems to us, puts the matter beyond doubt 


- and after all, all that their Lordships said was 


that the proceedings spoken of in section 647 
included certain original matters, such as pro- 
ceedings in probates, guardianship and so 
forth and did not include executions. We 
do not fora moment suggest that they do 
not include executions. As we have already 
pointed ont, this is not an application for 
execution. Under these circumstances, we 
think that the order of the learned District 
Judge must be set aside and that of the 
Munsif restored. The appellant wit hate 
his costs in allthe Courts from the respondent. 
We assess the hearing fee in this Court at 
three gold mohurs. . 
Nos. 470 and 471 -— 

The judgment that we have just délivered 
in Appeal No. 427 will apply to these cases 
also. We assess the hearing fee in these appeals 
at one gold mohur each. 

Appeals allowed. 

(1) 17 A. 106 (P. C.); 22 I. A. 44. 
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. 
(11 Bom. L. R. 241). 
i BOMBAY HIGH COURT. 
0. (|, J. APPRAT No. 51 or 1908. 
February 5, 1909. 
Present :—Sir Basil Scott, Chief Justice, 
and Mr. Justice Russell. 
MIYA MAHOMED HAJI JAN MAHOMED 
—APPELLANT 
versus 
ZORABI—Resron pent. | 

Letters Patent (Bombay), cl. 15—Civil Procedure 
Code (Act XIV of 1882), 4. 3 3—-Order directing issue 
of Commission fr the examiation of  rwitn-ssea -— 
“ " Judgment,” meahing of— Appeal 

The word “Judgment” in olango 15 of the Letters 
Patent means a decision which affects the merits of 
the question between the parties by determining 
some right or liability , it does not include a merc 
formal order, or an order merely rogulating the pro- 
cedure in the suit. The Justices of Peace for Calcutta 
v. Oriental Gas Company,8 B. L R.438; 17 W.R. 364; 
adjes Imael y Hadjee Mahomed, 13 B.L R. 91, £l 
W R 803 relied upon. An order directing the issue of 
a commission for the examination of witnesses 18 not 
a “judgment” within the meaning of the clause and 
in consequence no appeal hes from such order. 

Jehangiry The Secretary of State, (1909) 2 Ind. Cas. 
150, 11 Bom. L. R. 245, referred to. DeS.ura yv. Coles, 
3 M. H. © 384, Tesala ran Chetty v, da'aaa 
Deikar, 28 M. 28, disgented from. 

Obiter dictum, 

Where the refusal of an application by the plaintiff 
for a commission to examine witnesses would result 
in the dismissal of the suit owing to the inability of 
the plaintiff to adduce any evidence, his right to 
have his case heard on the merits would be demed, 
and, therefore, the order of refusal would amount 
to a “judgment” within the meaning of clause 15 
of the Letters Patont. 

Maruthamuthu Pillar v. Krishnamachariar, 80 M 
148, referred to. 

The material portion of the order appealed 
against is as follows :— 

Maoron, J.—This summons has been taken 
out for the issue of a commission to Moulmein 
for the examination of the plaintiffs’ certain 
witnesses mentioned in the list annexed to the 
affidavit of the constituted attorney of the 
plaintiffs, and also for the examination of such 
other witnesses whom it may become 
necessary” to call in .the course of the 
examination. The question at issue which 
the plaintiffs have to prove is tho marriage of 
the first plaintiff with tho deceased, and for 
that purpose certain perscrs who are to be 
examined’ on commission nre named in the 
affidavit with their professions, calling, &c., 
and also what they will be prepared to state. 
It is also alleged that they have declined to 
come to Bombay to give evidence. I think, 
therefore, there can be no donbt that the 
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plaintiffs are entitled to a commission to issne 
for the examination of these witnesses. As has 
been urged, this suit is to be tried in Bombay 
as the estate exists in Bombay and the 
defendants reside in Bombay. And if the 
plaintiffs have any case it would be extremely 
hard on them if they could not get the 
evidence of those witnesses who reside in 
Moulmein in Burma. 


As regards such other witnesses whom it 
may be necessary to call in the course of the 
examination, I think that seems somewhat too 
wide considering the nature of the case, but 
further application may be made to the 
Judge in Chambers if any other persons 
named are required to be examined on com- 
mission. At present it leaves the door open, 
as the examination goes on, for any other per- 
sons io be called and takes away the control of 
the ccmmission from this Court. The real 
doubtful point is whether I should allow a 
commission to issue for the examination of 
the plaintiffs. It is stated that they are 
purdah ladies and the allegations as regards 
tke health of the first plaintiff are no doubt 
not of avery specific character. But really 
the question is, supposing they are obliged 
to come to Bombay, would the Court be at any 
advantage when their evidence was taken P 
There would be difficulties as regards the 
interpreters in the first instance, as they are 
conversant with the Burmese language only, 
and the Court would not be able to 
observe their demeanour. They might say, 
they are not obliged to come to the Court, they 
might have to be examined at their residence 
and all the advantage which is derived in 
England from witnesses being examined 
before the Judge and the Jury cannot be 
obtained in this case. 


1 come to the conclusion, therefore, that 
considering all the circumstances there is no 
reason why the commission should not 
issue for the examination of the plaintiffs. 
I presume that there is very little evidence 
which the second plaintiff could give which 
could be of any assistance to their case, but if. 
it is necessary to examine her, she should be 
examined but no presumption should arise 
against the plaintiffs, because she is not so 
examined. It will not- convey very much 
weight unless it is supported by the documenis 
which should exist in order to prove the 
plaintiffs’ claim. 
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Against tbis order tho defendants appealed 
under cl. 15 of the Letters Patent. 

Mr. Ratkes, for the Appellants. 

Mr. Jardine, for the Respondent. 

Judgment. 

Scott, C.J.—This isan appeal against an 
order passed by Mr. Justice Macleod sitting in 
Chambers, directing the issue of a commission 
for the examination of various witnesses in 
the snit including the plaintiffs at Moulmein. 

An objection has been taken that no appeal 
lies. 

It is contended for the appellants that an 
appeal does lie on the ground that the order of 
Mr. Justice Macleod was a judgment within 
the meaning of clause 15 of the Letters 


Patent. š 

The meaning to be attributed to the word 
“judgment” was discussed as early as 1572 
by the Calcutta High Court in the case of 
The Justices of the Peace for Calcutta v. The 
Oriental Gas Company (1). The Chief Justice 
of Bengal in that case discussed the previous 
case of DeSouza v. Ooles (2), a decision of the 
High Court of Madras, in these terms. He 
said : 

“A decision of the High Court of Madras was 
also referred to, m which, ıt was held that the 
refusal of a Judge to give leave to institute a snit 
on the original side of the Court under clause 12 of 
the Charter was a judgment, and as such, appeal- 
able under clause 15 Tho Court there said that 
the word “judgment” ın clause 15 could not be 
limited to the final judgment in a suit, nor indeed 
toa judgment in a suit at all, but must be held to 
have the more general meaning of any decision or 
determination affecting tho right or the mterest of 
any suitor or apphcant;” and again, “ Where the 
language giving tho appeal is so general in its 
terms as that contained in the 1ldth clause of the 
Charter, it is, we think, impossible to prescribe any 
limits to the right of appeal founded upon the 
nature of the order or decree appealed from”. We 
are not, however, prepared to go to this extent. Such 
an interpretation would, as it seems to us, and as 
the learned Judge in that case seems to admit, put 
it in the power of a vexatious litigant to appeal 
against all the discretionary orders which the Judge 
ot origmal jurisdiction may make in the course of 
the suit; and with no result, as such orders would 
have to be, as a matter of course, confirmed. It 
would also give a far more extensive right of appeal 
against the orders of a Judgeof original jurisdic- 
tion in this Comt than exists against the orders of a 
Judge of original juriediction in the mofuse:l , which we 
do not think at all probable that Her Majesty intended. 
Wethink that “judgment” in clause 15 means a decision 
which affects the merits of the question between 
the parhies by determining some right or liability. 
It may be ether final, or preliminary, or interlocu- 

(1) 8 B. L. R. 483517 W. R 364, 

(2) 3 M. 1 C. 284. 


tory, thê diferenco between them being that a final 


Judgment determines the whole canso or suit, and a 
preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be 
determined.” 

That decision was followed by a decision of 
thé same Court in Hadjee Ismael Hadjee 
Hubeeb v. Radjee Mahomed Hadjee Joosub 
(3), In that case Sir Richard Couch 
said :— 

“It was held by the High Court at Madras in 
DeSinza v. Coles (2) that an order made under this 
clause of the Charter was subjectto appeal. We may 
not agree in all the reasons which the learned Judges of 
that Court gave for their decision, but we do agree 
in tho conclusion that this is an appealablo order. 
It is of great importanco to the parties. It is nota 
mere formal order, or an order merely regulating 
the procedure in the suit, but one that has the 
effect of giving a jurisdiction to the Court which it 
otherwise would not havo And it may fairly be 
said to determine some right between them, viz, 
the right to sue in a particular Court, and to compel 
the defendants who are not withm its jumsdiction 
to come in and defend the suit, or if they do not, 
to make them hable to have a decree passed agamst 
them in their absence”. 


For a considerable number of years in this 
Court those two decisions have to my 
knowledge been regarded as the leading 
decisions to be followed on the question 
whether an order in any particilar case is a 
‘judgment’ within the meaning of clause 15 
of the Letters Patent. In the case of Jehangir 
v. The Secretary of State (4) the late Chief 
Justice held that there was no appeal against 
an order relating to trial of issues on the 
ground that inthe words of Sir Richard Couch 
in Hadjec Ismael’s case (8) it was an order 
merely regulating the procedure in the suit. 

In the present case the order made merely 
regulates the procedure to be followed in the 
examination of witnesses. The principle 
is the same even though some of these 
witnesses are party plaintiffs, for the same 
rule as to granting commissions must apply 
in regard to plaintiffs as to any other 
witnesses although it may be more strictly 
applied. That being soit seems to ee that 
the order is one which is not a ‘jndgment’ 
within the meaning of clause 15. I do not 
say that an order passed undor section 383 of 
the Civil Procedure Code of 1882 could not 
in any case amount to a judgment. For in 
such a case as Maruthamuthu Pillai v. 
Krishnamachariar (5), where the refusal of an 


application by the plaintiff for a commission 
(3) 18 B. L. R. 91, 21 W. R. 303. 
(4) (1808) 2 Ind. Cas. 150. 
(6) 30 M. 143. 
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to examine witnesses would result on the 
dismissal of the suit owing to the inability 
of the plaintiff to adduce any evidence, his 
right to have his case heard upon evidence 
would be denied and that would be a decision 
of a right which wonld amount to a judg- 
ment according to the Bengal case to which 
I have referred. We have been referred by 
counsel for the appellant to a decison in 
Yeerabadran Chetty v. Nataraja Destkar (6), 
but in that case it will be seen that the 
learned Judges took the more extended view 
of the meaning of the word ‘judgment’ 
which has always been adopted in Madras 
since the case of De Souza v. Coles (2), but 
which has been rejected in this Court. 

For these reasons I am of opinion that there 
is no appeal and we must, therefore, dismiss 
the appeal with costs. 

Russell, J —I am of the same opinion. 


EN Appeal dismissed. 
28. 


( Not reported yet elsewhere). 
MADRAS HIGH COURT. 
URIMINAL REVISION Case No. 81 or 1909. 
|(Rererrep Case No. 12 or 1909). 

April 8, 1909. 

Present-—Mr. Justice Abdur Rahim. 

In rng KESAVA PANDA-—Acousep. 

Oriminal Procedure Code dct V of 1898), ss. 250, 1988— 
Penal Code (Act XLV of 1860), s. 497—Adultery—Dis- 
charge of accused by Magistrate not competent to try— 
Compensation —Illegality—Reference under s. 438, Cr. 
P. C—Grounda of reference to be stated. 

A Magistrate, by whom a charge under section 497, 
Indian Penal Code, is not triable, but who enquires 
into a charge of adultery and discharges the accused on 
the ground that no case is made out against him, cannot 
award compensation to the accused under section 260, 
Criminal Procedure Code 

4Aerefexguce to tho High Court under section 438, 
Criminal Procedure Code, should contain a brief ab- 
stract of the case and the grounds of the reference. 

Case veferred for the orders of the High 
Court under section 438, Criminal Procedure 
Cone, by the District Magistrate of Ganjam. 

The Public Prosecutor, ın support of the 
reference. 

The aconsed was not represented. 

Order.—tTho charge laid by the com- 
plainant related to an offence under section 
497 of the Indian Penal Code, which is triable 
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by a Magistrate, and, therefore, the Magistrate 
who held an enquiry and discharged the ac- 
cused because no case was made out against 
him, had no power under section 250, Crimi- 
nal Procedure Code, to award compensation 
to the accused. The power is given to the 
Magistrate only in cases triable by him as is 
clear from the language of the section itself. 
The order under section 250 is, therefore, set 
aside and the compensation, if paid, is to be 
refunded. 

I ought to observe that the District Ma- 
gistrate, in making the reference, merely 
forwards the records of the cases in which 
the order which the High Court is requested to 
quash was passed, with a note that in his 
explanation the Sub-Magistrate admitted that 
he made a mistake and requested that the 
order might be quashed. Under section 438, 
Criminal Procedure Code, the District Ma- 
gistrate or the Sessions Judge making the 
reference is to state the results of his examin- 
ation of the record, and, therefore, he ought to 
give a brief abstract ofthe case and the grounds 
upon which he recommends that the order or 
sentence which he considers to be incorrect 
should be set aside by the High Court in the 
exercise of its power under section 439. 


Order set aside. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
CORININAL Revision Case No. 66 or 1909, 
(Crruinat Revision Petition No. 55 or 1909.) 
April 19, 1909. 

Present :—Mr. Justice Munro. 
MUNDLAMUNY ELLAMANDU— 
PETITIONER 

versus 
GADIPUDI CHINNAH VENKIAR— 
COUNTER- PETITIONRR. 

Criminal Procedure Oode (Act V of 1898), 8. 145 (4) 
—Dispute as to immovable property—No finding as to 
recent Possession, 

An order passed by a Magistrate under section 145 
(4) Criminal Procedure Code should embody a clear 
finding as to which of the partics was in possession 
at the date of his order under section 145 (4). It is not 
enough to find who was in possession a year before 
the date of the proceedings under the seotion. 

Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the Divisional 
Magistrate, Narsaraopet, in Possession Case 
No, 2 of 1908. 
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P. Nagabhushanam, for the Petitioner. 

T, Prakasam, for the Counter-petitioner. 

Order. The Magistrate has not found, 
as he should have done, under section 145 
(4) of the Criminal Procedure Code which of 
the parties was in possession on the date of 
the order passed under section 145 (1). ‘The 
posseasion he has found is possession a year 
earlier. The order ir, therefore, set aside. 


Order set aside. 








(Not reported yet elsewhere). - 
CALCUTTA HIGH COURT. 
Srconp Crvin Appears Nos. 307, 841, 963 AND 
964 or 1907. 

May 12, 1909. 

Present -—Mr. Justice Richardson. 
BISHAMBAR ROY—PnratntirrF—APPELLANY 
versus 
LAKHATULLAH SHEIKH AND OTHERS— 

DEFENDANTS—R BSPONDENTS. 

Evidence Act (Iof 1872), s. 92—Registered lewse— 
Subsequent alteration af rent by oral agreement— Not 
nalid—Acceptance of rent at lower rate. Effect of —Res 
judicata—Rent sutt—Bengal Tenney Act (VIII of 
1885), 8 61. 

No oral agreement is admissible under tection 92 
of the Evidence Act for the purpose of altering the 
rent fixed by a registered lease ; and even if the land- 
Jord accepted rent at a rate lower than that mentioned 
in tho registered lease, he is not precluded from sub- 
sequently claiming rent at the rate stated in the lease, 
for the mere acceptance of a reduced rent, thongh it 
may amount toa full acquittance cannot, operate as a 
b nding contract 

Radha Raman Choudry v. Bhowam Prosad Bhote- 
mk, 6 O. W. N.60, Mayands Chetti v. Oliver, 22 M 261 
and Karamypallı Unm Kurup v Thekku Vittsl Muthora- 
Luti, £6 M 195, followed. 

Satyesh Ohumder v. Dhunpul Singh, 24 C. 20 and 
Teni Madhub v. Lalmots, 868 C.W. N 242, distinguished. 

The gencral rule is thata decision in a previous 
rent suit as to the amount of rent payable, does not 
operate as res judicata m a suit for rent of subse- 
quent years, although it may give rise to a presump- 
tion under section 5! of the Bongal Tenancy Act. 

Kali Roy v. Pratap Narain, 5 C. L. J. 92, followed. 

Appeals from the decrees of the District 
Judge of Nadia, dated January 29th, 1907, 
affirming those of the Munsif of Kushtia, 
dated May 19th, 1906. 

Babus Mohini Mohan Ohuckerbutiy, Hem 
Chandra Mitra and Haris Ohandra Roy, for 


the Appellant. 

Babu Bidhu Bhusan Ganguly, for the Re- 
spondents. 

Judgment.—the appeal arises out of 
a suit brought by the plaintiff, the appellant 
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before the, for the recovery from the defend- 
ants of certain arrears of rent for the years 
1308 to 1811, vřz., the arrears due for those 
years in respect of the plaintiff’s half share 
of the patnt in which the land is comprised. 
Jt appears that the share-holders of the patni 
have been realising their rent separately. 


The question at issue is the amount of rent 
payable by the defendants to the plaintiff. ` 


The plaintiff founds his suit upon a regis- 
tered kabultat bearing date the year 1279, 
claiming rent at the rate fixed by that docu- 
ment. 


The lower Courts have given him a decree 
for arrears of rent at the lower rate contended 
for by the raztyats, which appears to be the 
rate at which they have actually been paying 
rent for some considerable time. That fact 
according to the view which has been taken 
is a sufficient answer to the claim founded 
upon the kabuliat, though the lower rate doos 
not rest on any written or formal agreement 
and though the kabultat ix for other purposes 
a valid and effectual agreement. 

Apparently the plaintiff's co-proprietor has 
been realising his rent at the kabultat rate; 
but the learned District Judge says: “It does 
not follow from the fact that there has been 
no change of rent in his share, that there has 
been none in the other share also.” He goes 
on: “The defendant’s case is that there has 
been such change and that case is supported 
by the plaintiffs’ vendor, Mir Mohsen Ali. 
Now the plaintiff says that Mir Mohsen Ali 
has, because of strained feelings with him, 
been falsely supporting the defence and if the 
plaintiff could show by reasonable good evidence 
that he himself or Mir Mchsen Ali before him 
had been realising rent at the rates claimed, 
Mir Mohsen Ali’s present support to the de- 
fence would count for nothing. But, the 
plaintiff himself has not realised any rents 
since his purchase in 1307 and he fails to 
show by reliable evidence that Mir #iohsén 
Ali realised from the defendants or their pre- 
decessors rents at the rate claimed.” 

It must be taken therefore that the defend- 
ants have been payingrents at a lower rate than 
that stipulated in the kabuliat, and tHe only 
question that arises is whether becanse the 
landlord or his predecessor-in-interest accepted 
rent at a lower rate, the plaintiff is now pre- 
cluded from claiming rent at the kabuliat 
rate, 
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In the case of Radha Raman Chotedry v. 
Bhowont Prosad Bhowmik(l)thecaso of Satyesh 
Chunder Sircar v Dhunpul Singh (2) was dis- 
tinguished and it was held that the mere 
acceptance of a reduced rent, though it may 
amount to a fnll acquittance, cannot operate 
asa binding contract without proof of the 
agreement forming the basis of the reduction 
granted, and such an acceptance does not 
amount to such an agreement or releake of a 
portion of the rent as to havea binding effect. 
A similar view has been taken by the Madras 
High Court in the cases of Mayandi Chetti v. 
Oliver (3) and Karampallt Unni Kurup v. 
Thekku Vittil Muthora Kutti (4). 

The decision in the case of Bent Madhub 
Gorani v. Lal Moti Dassi (5) is referable to a 
different principle. In that case, there was a 
kabultat which was tainted by, at any rate, a 
suspicion of fraud and collusion ; and the pay- 
ment of rent at.a lower rate than that stated 
in the kubuliat was held to be admissible for 
the purpose of showing that the kabuliat from 
the very first was not intended to beacted upon. 
The kabulvat here is a subsisting and valid 
document and the circumstances are therefore 
very different, 

The kabuliat in the present case is a regis- 
tered document, and regard being had to the 
provisions of section 92 of the Indian Evi- 
dence Act (including proviso 4) the result of 
the authorities.appears to be this, that no oval 
or parol agreement is of any avail for the 
purpose of altering the rent fixed by the re- 
gistered lease. 

It was further argued for the defendant 
that the plaintiff was barred from claiming 

rent at the -kabuliat rate by the principle of 
res judicata. The decrees relied upon for this 
purpuse were not placed before me and I am, 
therefore, ignorant of their precise effect. ,The 
general rule appears to be that a decision in a 
previous rent suit, as to the amount of rent 
payable, does not operate as res judicata in a 
sult fof rent of subsequent years, although 
it may give rise toa presumption under sec- 
tion 51 of the Bengal Tenancy Act [See Kali 
Roy v. Pratap Narain (6)]. In the éircum- 
stances, I must hold that this contention 
fails. 

0 6 0. W. N. €0. 

(2) 24 ©. 20. 

(3) 22 M. 2681. 
(4) 26 M. 195. 
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The result is that the plaintiff is entitled to 
rent at the rate stipulated in the kabulzat and 
that the decree of the lower Court must be 
modified accordingly. - 

The plaintiff will have his costs of this ap- 
peal and in the Courts below. i 

This judgment governs Appeals from Ap- 
pellate Decrees Nos. 841 and 964 of 1907. 

The learned pleader for the appellant very 
properly abandons Appeal from Appellate 
Decree No. 963 of 1907, in which case it ap- 
pears there is a registered document in which 
the rate of rent is stated to be the rate admit- 
ted by the defendant. This appeal, therefore, 
is dismissed. and the plaintiff will pay the 
defendant his costs. 

Appeals dismissed. 





(11 Bom: L. R. 250.) 


BOMBAY HIGH COURT. 
APPEAL AGAINST O. C. No. 30 or 1908. 
February 10, 1909. 
Present:—Sir Basil Scott, Chief Justice 
and Mr. Justice Russell. 
BYRAMJL RUSTOMJI MISTRI— 
APPELLANT 
tersus 


HEERABAI—Responpent. 

Adminotratwr extt—Order Jor accounts omdecres- — 
Succession Art (X of 1865), +, 282—Duty of. execntor to 
pay all debts equally.and rateably—Rights of cre- 
ditors~-Loan advanced to ewecutors—Personal liability 
of executora—Inabils/y of assets—H cecutor’s mght to 
stand ir place uf disharget creditor—Right of cre- 
dtor tu stand tn place of executors. 

The executors of a testator borrowed a sum of 
money topay off the testator’s debt. A legatee 
under the Will filed an administration suit in 
the High Court in order to get payment of a 
legacy While this suit was pending the creditor 
of the executors sued for therecovery of the loan 
advanced to the executors. In this latter smt it 
was agieed that the plaintiff creditor, whose claim 
against the estate was admitted, would seek her 
remedy in the administration suit which was then 
pending. In spite of this arrangement the creditor 
applied for execution of decree against the estate 
and had the decree transferred to the High Court, 
had obtained a writ of attachment and attached 
property advertised for sale But before this, a 
decree had been passed in the administration suit 
and directions given to the Commissioner to take 
various accounts including those usual in administra- 
tion suits. Summons was taken out to stop the 
sale and raise the attachment. 

Held, that a decree had been passed in the 
administration suit and not a mere order for 
accounts without any decree for admmistration. 
But assuming there had been no decree the rul- 
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ing in Ir re Barrett, (1889) 43 Ch. D. 70 would still 
be inapplicable in this country where, by virtne 
of section 282 of the Succession Act, no creditor is 
to have a right of priority over another on any 
account and the executor 1s bound to pay all such 
debts as he knows of equally and rateably as far na 
the assets of the deceased will oxtend. Bat Meherbar 
v. Maganchand, 29 B 96 at p.100,6 Bom. L. R. 853, 
referred to. 

Ona claim for money lent to the executors they 
are liablo personally and a judgment cannot be 
directed against the assots ofthe testator. Furhull 
v. Farhali, (1871) L. R. 7 Ch. 123, relied upon. 

The creditor had no right to execute her decree, 
but could seek her remedy in the administration 
suit, because the executors had the right to stand 
in the place of the discharged creditor in the 
taking of the accounts and upon the same principle. 
The creditor could stand in their place. Jones v. Jukes, 
(1794) 2 Ves. 518, relied upon. 

This was an appeal from the judgment of 
Mr. Justice Macleod. 

Mr. Ratkes, for the Appellant. 


Mr. Jardine, fur the Respondent. 
Judgment. 

Scott, C.J— This is an appeal by an at- 
taching creditor from an order passed on a 
Chamber summons whereby an attachment 
levied upon a certain house was raised. 

The material facts are as follows :— 

Onthe 14th of April 1903, Dossabhoy Rus- 
tomji Mistri died leaving a will whereby he ap- 
pointed Byramji Rustomji Mistri, his brother, 
and Heerabai, his widow (respectively ap- 
pellant and respondent in this appeal), his 
executor and executrix. 

At the time of his death he was indebted to 
Jehangir B. Mistri in the sum of Rs. 1,000. 

The executor and executrix nemed in the 
will obtained probate in August 1902 and 
on the 27th of September 1903 borrowed 
Rs. 1,000 from Soonahai, widow of Rustomj 
Jivanji Mistri and mother of the testator, 
and on the same day with the sun so 
raised they paid off thedebt due to Jehangir 
B. Mistry. < 

Early in 1906, Ruttonbai, the daughter 
of the deceased, filed suit No. 110 of 1906 in 
this Court for administration of her father’s 
estate in order to get payment of a legacy in 
her favour of Rs. 2,000. 

While the suit was pending Soonabai, the 
mother of the deceased, filed suit No. Pe of 
1906 in the Small Cause Court against the 
appellant and respondent as executor and 
executrix of the deceased to obtain repay- 
ment of the sum of Rs. 1,000 advanced to 
them on the 27th of September 1903. 
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This sfit came on for hearing before the 
Chief Judge of the Small Uause Court on the 
28th of September 1906. What took place 
on that occasion appears from the Judge’s 


Note which is in the following terms :— 

Ardeshir N. for plaintiff clams a decree against 
the estate of the deceased. 

Mr. Distur for 1st defendant admits” note passed 
as executor. 

Mr. Ghandhy for 2nd defendant. 

Defence — 

Rs 1,000 were due by the tostator to Jehangir Bom- 
anji Mistri and to pay thatthis money was borrow- 
ed Ghandhy says if the.decreeis sought against the 
estate and not the executrix personally the suit may 
be stayed or execution, as there is an administration 
suit filed by Ist defendant’s daughter in the High 
Court, Bas Meherbai yv. Alaganchand Mott (1). 

He also admits the claim as against the estate. 
By consent. Verdict for Rs 1,176 and costs against 
the estate of the late Dossabhai Rustomji Mistri 
deceased. ` 

Execution stayed till 15th November. 


On the 21st of November 1906, Soonabai 
applied for execution of her so called decree 
against the estate and asked that it should 
be transferred to the High Court for exe- 
cution against the immovable property of 
the testator situated in Bomanji Lane. In 
May 1907 Soonabai died leaving a will 
whereby the appellant was appointed exe- 
cutor. At the time of her death no limit of 
allotment had been issned. 

On the 8th of July 1907, a decree was 
passed in Ruttoribai’s suit giving directions 
as to the fund from which her legacy should 
be paid and referring it to the .Com- 
missioner to take various accounts including 
those usual in administration suits. 

On the 29th of July 1907, the appellant 
obtained probate of Soonabai’s will. On the. 
6th of September 1907, he obtainéd in exe- 
cution of the Small Cause Court decree a 
writ of attachment of the house in Bomanji 
Lane which had, by the will of the testator, 
been specifically bequeathed to the re- 
spondent. 

The attached property was in dug course 
advertised for sale and the respondent then 
took out this summons to stop the sale and 
raise the attachment. 

The summons was made absolute with costs; 
the learned Judge in Chambers holding that 
as the estate of Dossabhoy was being ad- 
ministered by the Court under the decretal 
order of the 9th of July 1907, Soonabai’s 
executor should have entered his claim in 


(1) 29 B. 96 p. 100, 101; 6 Bom. L. R. 858. 
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the administration proceedings and wad not 
entitled to attach the property which was 
being administered. 

For the appellant it has been contended 
that this decision is based npon a misconcep- 
tion of what had occurred in the administra- 
tion suit and that in fact there had been 
no decree, but a mere order for account and, 
therefore, no creditor coald be prevented from 
“enforcing his decree by execution against the 
property of the deceased. 
was based upon the ruling of North, J., in 
In re Barrett (2), that a mere order for 
accounts without any decree for administra- 
tion did not prevent an, executrix from 
preferring one creditor to another. I do not 
agree that there has been no decree in suit No. 
110 of 1906, but assuming there bas been none 
the ruling in In re Borrett (2) wouldstill be in- 
applicable in this country where, as provided 
by section 282 of the Succession Act to which 
the parties to this summons are subject, no 
creditor is to have a right of priority over 
another on any account and the executor must 
pay all such debts as he knows of equally and 
rateably as far as the assets of the deceased 
will extend. See Meherbat v. Maganchand (1). 

This case must, I think, be determined 
by reference to the arrangement come to 
in the Small Cause Court. It is clear that on 
a- claim for money lent to the executors they 
are liable personally and a judgment cannot 
‘be directed against the assets of the testator. 
See Farhall v. Farhall (8). The Judge of the 
Small Cause Court was prohibited by section 
19 of the Presidency Small Cause Court Act 
from passing a decree for administration 
and the facts of the case precluded such a 
-decree as is contemplated in section .252 of the 
Code of Civil Procedure, 1882. 

In my opinion the arrangement come to 
in the Small Cause Court was that on the 
claim being admitted the plaintiff agreed 
to geek_her remedy in the administration 
suit which was then pending. This she 
could do since the executors had the right 
to stand in the place of the discharged 
creditor in the taking of the accounts. See 
Jones v. Jukes (4) ; and upon the same prin- 
ciple Soonabai could standin their place. 

Having regard to the above agreement the 
order raising the attachment must stand 
and the appeal must be dimissed with costs. 


A (1889) 48 Ch. D. 70. (3) (1871) L R. 7 Oh. 128. 
4) (1794) 2 Ves 518. I. S 
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Russel], J—I ‘am of the same opinion. 
To allow the appellant's contention to prevail 
would be to upset the terms of the decree 
of the Small Cause Court, which, as has 
been pointed out, Soonabai was competent to, 
and did, consent to. 

Appeal dismissed. 





(6 A. L. J. 441. 4 
‘ALLAHABAD HIGH COURT. 
Secon Crivif, AppgaAL No. 312 or 1908. 
April 17, 1909. 
Present :—Sir John Stanley, Kr., Chief Jus- 
tice and Mr. Justice Banerji. 
MUHAMMAD MOHSIN KHAN—Derenp- 
ANT—-APPELLANT 
VETSUS 
TURAB ALI KHAN—P.aintirr— 


Responpant. 
Wrongful cutiing and converston of cs a 
measure of. 


In a suit for damage for the wrongful cabting 
and conversion of crops the test for damages 
is the loss sustained by the plaintiff by reason 
of the removal and conversion, calculated on tho 
market-value of the crops. Damages should not bo 
penal. 

Second appeal fom the decision of the 
District Judge of Agra, dated the 25th of 
February 1908 

Sntish Uhandra Banerji (with Muhamad . Is- 
haq), for the Appellant. 

Sarat Ohandra Ohowdhri (for J. N. Ohowdie: 
rt), for the Respondent. 

Judgment.—tThe only quegtionin this 
appeal is as to the correctness of the princi- 
ple upon which damages were estimated by 
the Courts below. The suit was one for dam- 
ages for the wrongful cutting and conversion 
of the crops of the plaintiff. The damages 
in such 8 case is the loss sustained by the 
plaintiff by reason of the removal and conver- 
sion of hiscrops, calculated on themarket-valne 
ofthecrops. It wasthe duty of the Courta below 
to ascertain what was the value of the crops 
which were so removed. The learned Sub- 
ordinate Judge in this jndgment refers to the 
conflicting nature of the oral testimony of 
witnesses on both sides, the plaintiff's wit- 
nesses exaggerating and the defendants un- 
derrating the quantity of the produce. 

“The plaintiff”, he says, “assessed the dam- 
ages on the ground of the produce having 
been 20 maunds per bigha, which was the 
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maximum produce which the land was 
capable of producing. The defendants on the 
other hand alleged that the produce was only 
. 9 maunds perbigha”. In this conflict of tes- 
o timony the learned Judge came to the conclu- 
sion that ‘everything should be presumed 
against a spoliator, and acting on that 
principle held that the presumption was 
that the produce -was the greatest the 
land was capable of producing. He 
then observes : “In these circumstances 
the damages should be penal so as to 
have a deterrent effect and this effect cannot 
be produced if the amount came near to the 
value of the product and no more”. The 
“learned Judge was entirely wrong in his view 
that the damages should be penal and that 
damages must be assessed which should 
have a deterrent effect. In a suit of the kind 
the damages to which a plaintiff is entitled is 
the actual loss sustained by him by reason 
of the wrongful acts ofthedefendants. Penal 
' damages with a view to a deterrent effect 
ought not to be awarded. The learned Dis- 
trict Judge adopted the principal laid down 
! "by the learned Subordinate Judge asto the 
| assessment of damages and in doing so acted 
contrary to the principles which should guide 
the Courts in assessing damages. In view of 
this it would have been necessary for us -to 
have referred our issue to the lower appellate 
Court as to the true valie of the grain which 
was removed by the defendant, if the parties 
- had not left it in our hands to determine the 
amount of the damages. They have left this 
ı question to us, and having given the best 
consideration we can to the matter, we think 
that a sum of Rs. 696 is fair compensation to 
the plaintiff for the loss which he has sus- 
tained. We accordingly allow the appeal to 
this extent that we vary the decree of 
the Court below as to damages and reduce 
the amount awarded from -Rs. 1,044 to 
Rs. 696. In other respects the decree will 
stand. We give no costs of this appeal. 


N 


Decree modified. 
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MADRAS HIGH COURT. 
ORIGINAL Or. 
March 16, 1909. 
Present :—Mr. Justice Wallis. 

IN THE MATTER OF THE INDIAN COMPANIES 
ACT, AND IN THE MATTER OF THE PETITION OF THE 
EQUITABLE ASSURANCE SOCIETY 

Companies Act" (VI of 1882), 4. 248—Unregts- 
tered Company—Petttion for a winding wp order— 
Solvency of Company—Company not taking up new 
business—Ground for winding up—Differcnce of opinion 
among share-holders—Winding up agatnet the wishes 
of the minority, 

Under section 2438 of the Indian Companies Act, 
the Court can, ın the case of an unregistered socioty, 
make  winding-up order only (1) when the Company 
ig dissolved, or has ceased to carry on business, or is 
carrying on business only for the purpose of winding 
up its affairs, (2) when the Company 18 unable to pay 
its debts, and (3) when the Court is of opinion that it 
is just and equitable that the Company should be 
wound up. 

Where an unregistered cocioty has large outstand- 
ings which it would take years to work out and is not 
insolvent, the mere fact that it has ceased to take new 
business cannot be construed as carrying on business 
for the purpose of winding up its affairs and would 
not, on that ground only, justify a winding up order by 
the "Court. 

The fact that an unregistered Company i is carrying 
on its business ‘as a sealed series,’ will not justify a 
winding up order if the Company is solvent and thoro 
is nothing to indicate that the liabilities of the Com- 
pany will not-be duly met. 

Bo long as a society, formed for the mutual assur- 
ance of lives, is solvent and is ina position to do 
all that it has undertaken to do, it will not be just or 
equitable, even if it were the wish of the majority of 
the share-holders, to wind it up against the wishes of 
the mmority. 

Petition for winding up of the Eqnitable 
Assurance Society under section 243 of the 
Indian Companies Act, 

Messrs. Short and Bemes, for the Peti- 
tioners. 

Mr. A. E. Rencontre, for some of the policy- 
holders opposed the petition. 

Judgment.—this is a petition under 
section 243 ofthe Indian CompgpieseAct, 
praying for the winding up of the Madras 
Equitable Assurance Society, an unregistered 
Association formed for the mutual Assurance 
of lives in the year 1824, and now governed 
by the provisions of a special Act, Madras 


-Act VI of 1869. Under sectlon 5 of this Act, 


there is a quinguennial valuation of the assets 
and liabilities of the Society, and such por- 
tion of the profits as the Directors may think 
fit is applied in reduction of the premium 
payable during the next quinquennium by the 
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holders of the policies in existence at the end 
of the quinquennium, in respect of which the 
valuation is made. Owing tothe high rates 
of the premium charged by the Society, and 
other circumstances, ihe balance of profit as 
divisible at the end of exch quinquennium 
has been very large—so large as to reduce the 
premiums payable under the policies by no 
less than 75 per cent., or to only one-fourth 
of the preminm provided for in the policies. 
In its prospectuses, the Society has held out 
the expectation that these favonrable results 
would continue, and there can be no doubt 
that a system, which appearing to provide for 
an unusually high rate of premium in the 
beginning, followed by a very low rate sub- 
sequently is specially calculated to. appeal to 
Europeans holding appointments out here, as 
they would naturally be willing to pay a 
higher rate whilst holding their appointment, 
with a view to paying a lower rate after they 
had gone Home on pension, or otherwise. 
Unfortunately, the system did not, and could 
not, guarantee such favourable results ; and it 
merely provides that the profits of one qunin- 
quennium shall goin reduction of the pre- 
miums for the next, and if those profits fall 
off in any quinquennium, itis obvious that 
reduction in the premiums for the next quin- 
quennium must be less, in order to keep 
the Society in a sound condition. In the 
present quinquennium there has been a de- 
preciation in the market-value of the Society’s 
General Fund, owing to the fallin Govern- 
ment paper, in which it is invested under the 
Act, and Messrs. Arbuthnot and Co., who 
acted for many years asthe Secretaries and 
Treasurers to the Society, have failed, and at 
the date of their failure in October 1906, 
were indebted tothe Society insome Rs. 80,070. 
For this and other roaasons, the Actuary of 
the Society estimates that the profits of the 
present quinquennium will admit of a reduc- 
tion of only as much as 663 per cent, in the 
premiums payable for the next quinquennium, 
beginning with 1911. The Directors also 
anticipate that for these and other reasons, 
which I need not go into, the Society’s busi- 
ness is not likely to get any considerable 
amount of new business, if it should wish to 
do so, and that ifthe Society’s business is 
carried on, it will have to be carried on as 
what is known as a sealed series, which is 
explained to mean that no new business will 
betaken, and the existing contracts will be 
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worked out to the last survivor. In hiš 
Report of the llth October 1907, the 
Society’s Actuary recommended amalgama- 
tion with a powerful Company as preferable 
to carrying on the business as a sealed series, 
and in order that the policy-holders might 
have all possible courses before them, he also 
mentioned winding up the Society, but only 
to put it aside as out of the question. Negotia- 
tions for amalgamation took place and have 
failed, and in these circumstances those pe- 
titioners who claim to voice the wishes of the 
policy-holders for over Rs. 10 lakhs, or more 
than one-fourth of the existing assurances of 
the Society, have applied to the Court to 
exercise its jurisdiction under section 243 of 
the Indian Companies Act, and to wind up 
this unregistered Association, regarding wind- 
ing up as preferable to carrying on the 
Society’s business as a sealed series. 

Now, under this section the Court is not 
empowered, as it is under section 128 in the 
case of registered Companies, to wind up a 
Company when it has passed a special Re- 
solution requiring the Company to be wound 
up by the Comt. In the case of an unregis- 
tered Society, such as this, the Court under 
section 243 can only make a winding up 
order (1) when the Company is dissolved, or 
has ceased to carry on business, or is carrying 
on business cnly for the purpose of winding 
up its affairs; (2) when the Company is un- 
able to pay its debts ; and (3) when the Court 
is of opinion that it is just and equitable that 
the Company should be wound up. 

Tho petitioners’ claim that a case for wind- 
ing up has been made under all these three 
heads, and the Court has to see if that is so. 
The first head is only applicable ifit can be 
said that the Society has ceased to carry on 
its business only for the purpose of winding 
up its affairs. Now Iam not satisfied that 
the Society has ceased to carry on business, 
except as a sealed series. All that appears is 
that it is not anticipated that new business is 
likely to be obtained to any great extent, and 
that under these circumstances it may be 
more advantageous to the existing policy- 
holders to carry on as a sealed series and so 
curtail the expenses of management. The 
words “carrying on business only for the 
purposes of winding up,” in section 243 of the 
Indian Companies Aci, and section 199 of 
the English Comprnies Act, 1832, do not 
occur in section 128 of the Indian an] section 
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79 of the English Act, and I havé” not been 
referred to any case in which they have been 
so construed or succeded in finding any. In 
the absence of authority I shonld certainly 
hesitate to apply them to a Society which has 
outstanding assurances for nearly Rs. 40 
lakhs, which it must take years to work ont, 
and a gross premium income of uearly Rs 2 
lakhs, merely because the Society ceased to 
take new business. And even if the Society 
-could be held to be carrying on business only 
for the purpose of winding up, it would not, 
in my opinion, be right for the Court to ex- 
ercise jurisdiction to order a winding up on 
this ground only where the effect would be to 
prevent the Society from carrying ont the 
contracts it has entered into and to oblige 
policy-holders to accept something which they 
have not stipulated for, ` 
The next point suggested is that the Society 
is unable to pay its debts including in that 
term its prospective liabilities on policics, 
according to the provision in section 130 of 
the Indian Act. This ground, in my opinion, 
should not have been put forward, as there is 
-absolutely nothing in the petition to support 
‘it. According to the certificate of its Act- 
uary, one of the best-known Actuaries in 
‘London, the business of the Society, for the 
quinquennium ending 3lst December 1905, 
, showed that its assets exceeded its liabilities 
by more than Rs, 9 lakhs, out of which sur- 
plus the Directors, in accordance with section 
5 of the Act, made an appropriation reducing 
the premiums payable for the current quin- 
quennium by 75 per cent. It may or may not 
be that the profit earned in future quinquen- 
niums will not account for so large a reduc- 
tionas 75 percent. As to this, I am not 
called upon to hazard an opinion, and I will 
only remark that in putting forward the case 


for amalgamation as against carrying on asa 


sealed series, the Directors and others were 
naturally concerned to ‘put before the policy- 
holders every possible risk to which they 
would be exposed in carrying on aso sealed 
series. At the very worst it only comes 
to decreasing rates of profit and smaller re- 
dactions and there is no reason to anticipate 
that the worst will happen. But as to the 
alleged inability of the Society to pay its debts, 
which is the question before me, all that the 
petitioners can bring themselves to state is to be 
found in paragraph 29 of their petition, where 
they say that there is no certainty that there 
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will he funds enough to meet the policies of 
those who live long when they fall due. There 
is absolutely nothing in the evidence before 
me as to the present state and prospects of 
the Society, to justify its doubts as to its 
capacities to meet all its Habilities on its 
policies as they fall due to the utmost farth- 
mg. The only donbt is as to how far profits 
might‘ shrink in future quinquenniums and 
give rise to smaller reductions than have 
hitherto been made. Even if the Society car- 
ries on asa sealed series it appears to me 
that it has ample resources ont of which to 
provide for meeting all its policies as they 
fall due and providing for the expenses of 
management until the last policy is paid. In 
my opinion the petitioners have entirely failed 
to show that the Society is unable to pay it 
dues. ` fe 
The petitioners then fall back on the third 
statutory ground and contend that it is just 
and equitable that the Society should be 
wound up. This ‘conicntion is based upon 
the ground that if the busin 3s is carried on 
as a sealed series, the policy-holders will not 
get a reduction of 75 per cent. on the amount 
of their premiums, which they counted on 
when they effected them, but only 50 per 
cent. or something even less. As I havo 
already said, I am not in a position to foresee 
what reductions will be made at the end of each 
quinquennium in fature. They still, of course, 
vary according to the turn of events, and may 
be, as I venture to hope, nearly as large as at 
present, or only 50 per cent. or even less, but 
whatever they are they will be what the 
policy-holders stipulated for when they effect- 
ed their policies, víz., so much of the balance 
of profit of the previous quinquenniums as the 
Directors may deem expedient to apply in 
reduction of the premiums for the current 
quinquennium. Whatever the rate of the 
reduction may be the policy-holders will get 
what they contracted for, though, possibly, 
not what they expected to get. Every, policy- 
holder who enters into one of these policies 
must have known that the rates of the re- 
duction would depend upon the profits earned 
and have taken the risk of smaller reductions 
being necessary. He must have knọwn that 
his only right against the Society is to be paid 
the amount of his policy when it falls due if he 
has paid his premiums at the agreed rate 
less any reduction under section 5 of the 
Act. The only other right he has is to sup- 
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render his policy and accept the syrrender 
value according to the Society’s scale. -What 
the petitioners and those who think with 
them say they want to obtain by means of 
a winding up order is something which they 
did not stipulate for—re!urn of their back 
premiums out of the general fund anda 
rateable distribution of any surplus according 
to the aggregates of their past premiums. 
What they would be legally entitled to in 
winding up, would bea share of the assets 
after payment of the costs of winding up, 
proportionate to the value of their respective 
policies at the date of the winding up order. 
The right method of valuing policies in wind- 
ing up has been the subject of controversy in 
England. Lord Cairns and Lord Westbury 
taking one view, and Lord Justice James and 
Lord Romilly the other, .tn re the English 
Assurance Company (1), and in England 
the question has been settled according to 
Lord Cairn’s view by the Life Assurance Act, 
1872. But assuming that the petitioners, 
and even a majority of the policy-holders, 
would desire to take their chance in a wind- 
ing up and get the share of assets as would 
fall to them after the costs of the winding up 
had been met, would it be just and equitable 
to force other policy-holders who might 
be unwilling into winding-up when the 


Society is ina perfectly solvent position, . 


and to deprive them of what they stipulated 
for in order to give other policy-holders what 
they did not stipulate for. In my opinion it 
would not, So long as a Society like this, 
formed for the mutual assurance of lives, is 
‘solvent, and is in ẹa position to do all that it 
has undertaken to do, I do not think it would 
be just or equitable, even if it were the wish 
of the majority of the share-holders to wind 
it up against the wishes of the minority. It 
is not suggested that the policy-holders are 
anything like unanimous in wishing the 
Society to be wound up. On the contrary, 
tho-getition is strongly opposed. While 
winding up might be to the advantage of some 
policy-holders, there must be others, such as 
those whose lives have ceased to be insurable, 
in whose case it would have ‘the effect of 
destroying the provision they had made for 
their families afterthem Then, there isthe 
fact spoken to in Mr. Lynn’s affidavit, that 
about one-half in value of the policies issued 
‘py the Society are held by transferees from 
M) 14. Eq, p 72 
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the original holders, either against advances 
or otherwise. As in such cases the transferees 
generally have to keep up the premiums, the 
actual holders are not immediately concerned 
with the rate of premium payable, and the 
fact that the rate of reduction may be less 
than was expected is no reason for depriving 
them of their security or impairing ‘it in any 
way. Onthe whole I have arrived at the 
conclusion that it would be unjust and in- 
equitable to make a winding up order. In'these 
circumstances there would be no use in con- 
sulting the share-holdera and the petition 
must be dismissed with costs. 
Petition dismissed. 





(11 Bom. L. R. 248.) 
BOMBAY HIGH COURT. 
LETTERS PATENT Arpeat No. 56 or 1908. 
March 1, 1909. 

Prosent: :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
AHMED— -APPELLANT 


VETEUE 


AYESHABAI—RESPONDENT. 
Letters Patent (Bombay), &. 15--Order allow- 
ing inspecisin of dcownents 18 not "Judgment ”—Appeal, 
Under clause 15 of the Bombay High Court 
Letters Patent, no appeal lies against ‘the order 
of a Judge allowing unrestricted and full ngpection 
of documents in the hands of a receiver in the suit. 


Facts.—In an administration suit, pend- 
ing before a Judge in Chambers, defendants 
Nos. 3 and 4 applied that the receiver appoint- 
ed by the Court be directed to give to them free 
and full inspection of all papers, documents, 
vouchers, letters, and account books of the 
deceased in his possession. The remaining 
-parties objected that some of the documents 
were privilged or irrelevantand an inspection 
may be allowed only of the documents which 
are declared relevant on affidavit. Macleod, J., 
found that defendants Nos. 3 and 4 were 
entitled to an inspection of all the documents 
which the Court had taken possession of by 
means of a receiver. 

The plaintiff preferred an appeal against 
this orderunder clause 15 of the Letters Patent. 

Mr. Lowndes, with Mr. Inverarity, for the 
Appellant. 

Mr. Mirza, with Mr. Kirkpatrick, for the 
Respondent. 

Order.—No appeal lies. Appeal dismis- 
sed with costs. ; 

nts Appeal dismissed, 


. 
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(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 


Seconp CivIL AppEaL No. 948 or 1908. 
May 5, 1909. 
Present :—Mr. Justice Richardson. 
INDRA CHAND BOTHRA AND orHERs— 
DEFENDANTS— APPELLANTS 
versus 
KHAJA MAHAMMAD GOWHAR ALI 
. KHAN— PLAINTIFF, AND OTHERS THE 
REMAINING DEFENDANTS—RESPONDENTS. 
Lunitation—Dispossession—Land held under lease— 

_ Surcessive leases—Lessor’s possession at termination of 
any one lease—Defendant’s claim to hold land as acces- 
ston——Lamelation Act (XV of 1877), sch. II, art. 142— 
Burden of proof. 

When a landlord 1s dispossessed of land held by a 
tenant under .a lease, time does not begin to run 
against the landlord until the expiration of that lense. 

Kishwar Nath v. Kalı Sankar, 10 CO. W. N. 848, fol- 
lowed. 

But where there were successive leases and the 
landlord was ın possession at the date of the termina- 

~ tion of any one of them, time will begin to run against 
the landlord from that date, because at that date he 
recoyered his right to sue for ejectment, and if he - 
again leased the property without exercising that 
right he had only himself to blame. 

Ecclesiastical Commissioners vy. Rowe, 5 App. Cas. 
786, referred to. 

Where the defendant claims to hold the land ın dis- 

ute as an accession to the land covered by his pattah, 
article 142 of schedule II of the Limitation Act 1877 
is applicable to the suit, and itis for the plaintiff to 
show that he had been in possession within 12 years 
of the date of the institution of the suit or that he had 
a right to sue 

Ishan Chandra v. Raja Ramranjan,2C, L. J 125, 
referred to 

Appeal from the decree of the Sub-Judge 
of Monghyr, dated April 9th, 1908, reversing 
that of the Munsif of. Jamnui, dated September 
18th, 1907. 

Babu Promotho 
lants 

Babu Jogesh Chandra Roy and Akhoy Rene 
Banerjee, for the Respondents. 

Judgment.—the plaintiff seers for 
recovery of possession of a small plot of land 
adjomning a dharamsala. He is the pro- 
prietor of a fifteen annas 6 dams share of the 

_mauza in which the land lies and he made 
the proprietors of the remaming share de- 
fendants. 

Under a patiah, bearing a date correspond- 
ing, as I was told, to the 12th June 1872, the 
plaintiff leased to the late Rai Dhanpat Singh 
Bahadur certain land, 1 bigha 3 cottahs in 
area, for tle purpose of building thereon a 
dharamsala, A dharamsala was accordingly 


Nath Sen, for the Appel- 
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construged, of which the defendants first 
party are now the trustees, and the defendant 
second partyis the manager. The disputed 
land adjoins the dharamsala on the east. The 
Munsif who tried the case in the first instance 
made a local enquiry and found that the 
boundaries of the disputed land were correctly 
given inthe plaint and that the area of the 
land was 6 cottahs. It is now conceded by 
the principal defendants that the land is not 
covered by the pattah granted to Rai Dhanpat 
Singh Bahadur and that it was never former- 
ly settled with him or them. The controversy 
at this stage is confined to the question whe- 
ther the suit is or is not barred by limit- 
ation. 

The learned Munsif went very carefully into 
the evidence and came to the conclusion that 
even if Rai Dhanpat had no lawful right it 
was clear that he had acquired a right by 
adverse possession. The learned Subordinate 
Judge did not deal with the question of pa- 
ssession and has recorded no finding on that? 
question. He adverted to tLe fact, which is 
admitted, that from the date of the pattah 
until a year or two before the institution of 
the suit the mauga had been continuously in’ 
the possession of t’ccadars, and he decided that 
that being so, limitation did not begin to ran 
against the plaintiff until the termination 
of what may be called the #icca period. It 
appears to me that there isaflaw in this 
reasoning. It is notshown and it is not con- 
tended that the tieca period is covered by one 
lease. There were successive leases and there 
is good authority for the view that if the re- 
presentatives of the dharamsula were in po- 
ssession, ag on the facts as found by tho 
Munsif they must have been, at the date of 
the termination of any one of the leases, time 
would begin to run against the plaintiff from 
that date, because at such date at any rate the 
plaintiff recovered hisrightto sue for ejectment 
and if he again leased the property without 
exercising that right he had only himself 40 
blame [Of. Ecclesiastical Commissioners v. Rowe 
(1)]. In Kishwar Nath Sahi Dev v. Kali Sanakr 
Sahai (2) all that is decided is that whena 
landlord is dispossessed of land held by a 
tenant under a lease, time does not begin to 
run against the landlord until the expiration 
ofthat lease. Nothing is said about the fur- 
ther point which arises here. The contention 


(1)6 App Cas. 36, sabe: 742, 
2) 100 WN 
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to which the learned Subordinate Judge gave 
effect was apparently not put forward in the 
Court of first instance. I inquired as to the 
times of the different treca leases, but was 
unable to obtain information on the subject. 
It is clear, therefore, that if I have stated the 
law correctly and if the learned Subordinate 
Judge had had his attention drawn to the 
point, he would not have been ina position 
on the evidence before him to say precisely 
when time began to run against the plaintiff 
or to find that the suit was not barred by 
limitation. In a case such as the present 
where the defendants claim to hold the land 
in dispute as an adjanct or accession to the 
land covered by their pattah, the article of 
the schedule of the Limitation Act, which is 
applicable, is article.142 and it was for the 
plaintiff to show that he had been in posses- 
sion within twelve years of the date of the 
institution of the suit or that Le hada right to 
sue. Ishan Chandra Mitter v. Raja Ramranjun 
Chakarbutty (3). In the circumstances the 
Subordinate Judge should have rejected the 
contention urged for the plaintiff and should 
have come to a finding on the qnestion of 
adverse possession. I might remand the case 
for a determination of that question by him, 
but I think*such a course would cause un- 
necessary delay and expense. The finding of 
the learned Muusif appears to me to bein- 
controvertible and that apart from any -docn- 
mentary evidence on which he has relied, it 
seems to me clear that the representatives of 
the dharamsaia encroached upon the land in 
dispute moro than 12 years ago and have had 
possession of it ever since and that the suit is 
barred by limitation. I decide accordingly 
under section 103 of the new Code of Civil 
Procedure. The principal defendants can obtain 
no higher title to the land than that which 
they claim as tenants, and I understand that 
they are willing to pay a reasonable rent for 
theland. The appeal is allowed. The decree 
af the, lower appellate Court is set aside and 
the decree of the Court of first instance is 


restored. The plaintiff will pay the costs of` 


the contesting defendants in this Court and 
the Courts below. - 


b Appeal allowed. 
(3) 2 C. L. J 125. 


(9 C. L. J. 578.) 
CALCUTTA HIGH COURT. 


Sxeconp Orvin ArreaLs Nos. 856 AND 916 oF 
1907. 
May 11, 1909. : 
Present :—Mr. Harington, A. C. J. and Mr. 
Justice Mookerjee. 

RAI CHARAN SAR MAZUMDAR anp 
ANOTHER—D RFENDANTS——APPELLANTS 
versus 
ADMINISTRATOR-GENERAL or 
BENGAL—P arntivyr—REsPONDENT, 

Landlord and tenrnt—Eviction from part of demised 
premises—Suspension of entire rent—Land lost by dilu- 
vion—Subsequent reformation—Settlement with a 
Sir INGET, g 

If a tenant has been evicted by his landlord from 
a part of the demised premises, the entire rent 18 sus- 
pended. 

Dhunput Singh v. Mahomed Kazim, 24 0, 206, Upton 
v Townend, 17 C.B 80; Edge v. Boileau, 16 Q B. D. 
117 and Neal v. Mackenzie, 1 M. and W. 747, followed. 

Harro Kumari v. Purnt Ubimdra, 28 O. 188 
and Kali Prasann+ v. Muthuru Nath, 34 C. 191, refer- 
red to. 

But a tenant cannot be said to be evicted by hia 
landlord within the meaning of that rule when he 
loses possession in the first instance by reason of an 
act of nature, namely the action of a river, and sub- 
sequently upon reformation ofthe land, the landlord 
settles it with a stranger ; and the tenant in that case 
is not entitled to a suspension of the rent because he 
has not been dispossessed by any tortious act on the 
part of the landlord. 

Appeals from the decrees of the Sub-Judge 
of Jessore, dated January 10th, 1907. revers- 
ing those of the Munsif of Magura, dated 
March 31st, 1906. 

Babus Sarat Ohandra Roy Ohowdhury and 
Janki Nath Pal, for the Appellant in S. A. No. 
856, and Respondent in S. A. No. 916. 

Babu Jogesh Ohandra Dey, for the Respond- 
enta in S. A. No. 856, and Appellants in 
S. A. No. 916. 


Judgment. 

Harington, A. C, J—I have read the judg- 
ment my learned brother is about to deliver 
and I agree that the decrees of the lowér 
Court should be affirmed subject to the modi- 
fication which he proposes. 

The principal question in the case is whe- 
ther when land has been lost to a holding by 
diluvion and subsequently restored by allu- 
vion, and then settled with persons other 
than the tenants of the holding, the tenant is 
entitled to a suspension of ‘the entire rent on 
the ground that the landlord has evicted him 
from a portion of the demised premises ` 
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The question whether an eviction by the 

landlord of the tenant from a part of the 
demised premises justifies the tenant in refus- 
ing to pay rent for the remainder of the hold- 
ing he continues to occupy, is one on 
which it is unnecessary for me to express an 
opinion, for in the present case the tenant is 
clearly not entitled to a suspension of the rent 
because he has not been dispossessed by any 
tortious act on the part of the landlord ; but 
by theact of God, ?.e., the encroachment of the 
river. 
The law regulating the relations between 
the parties, t.e., the Bengal Tenancy Act, sec- 
tion 52, provides that a tenant should be en- 
titled to an abatement of rent in respect of 
any deficiency in area in the holding. The 
tenant, therefore, ceased to be liable to pay 
rent in respect of the land diluviated and the 
lands ceased to be in’ the occupation of the 
tenants for they had disappeared. 

There is no finding of fact that the tenants 
ever re-occupied the land when it had reform- 
ed. 

If they never re-occupied that land they 

could not be evicted, becanse a man can only 
be evicted from lands which are in his own 
occupation at the time of the eviction. 
"In the present case tenants ceased to occupy 
or to be liable to pay rent for the lands in 
question a long time before the landlords set- 
tled the lands with other tenants. ‘The land- 
lords, therefore, by making this settlement did 
not evict the tenants. 

I agree in the orders which my learned 
brother would make on these appeals. 

Mookerjee, J.— These are appeals on behalf 
of the defendants in two actions for arrears of 
rent. The substantial defence to the claim 
was that large quantities of land appertaining 
to the tenaucies had been washed away by the 
river Hame, that after reformation the plaint- 
iff had settled them with third parties, that 
such conduct on the part of the landlord fell 
within the description of eviction, that conse- 
quently the entire rent was suspended and 
the claim of the plaintiff could not be sgus- 
tained. 

The Court of first instance overruled these 
objections and made a decree for the amount, 
which, according to the admission of the de- 
fendants, was proportionate to the quantity of 
land still in their occupation. Upon appeal, 
the Subordinate Judge directed an enquiry in- 
to the question of the quantity of land which 


had begn washed away and of which the de- 
fendants had lost possession. After remand 
the Court of first instance held that the plaint- 
iff was not entitled to succeed at all, inas- 
much as the defendants had been ‘evicted from 
a part of their tenancies. Upon appeal the 
Subordinate Judgereversed this decision onthe 
ground that the Court of first instance had no 
jurisdiction to decide any point which had 
not been expressly referred to it, and in this 
view made a decree for rent in respect of the 
lands in the actual occupation of the defend- 
ants. 

The defendants have now appealed to this 
Conrt and on their behalf the decision of the 
Subordinate Judge has been assailed substanti- 
ally on the ground that upon the facts found, 
there has been an eviction of the defendants 
from a part of the demised premiges and con- 
sequently a suspension of the entire rent. 
Two minor points have also been urged, name- 
ly, firet, that the decreeof the Court of Appeal 
below contains a clerical error and that the 
amount decreed is less than what is really 
due ; and, secondly, that the costs of the local 
investigation by which the actual area of the 
lands in the occupation of the defendants was 
determined ought not to have been thrown 
entirely upon the tenants who have been suc- 
cessful in their contention that in any view 
there must be an abatement of rent. 

In support of the first contention, reliance 
has been placed upon the cases of Dhanpat 
Singh v. Mahomed Kazim Ispahain (1), Harro 
Kumari Chouwdhrant v. Purna Chandra Karbo- 
gya (2) and Kali Prasunna Khasnabish v. 
‘Mathura Nath Sen (8). In the first of these 
cases, it was ruled-upon a review of the earlier 
decisions in this Court as well as the decisions 
in the cases of Upton v. Townend (4), Edge v. 
Boileau (5) and Neale v. Mackenzie (6) that if 
a tenant is evicted by his landlord from part 
of the demised premises, the entire rent is 
suspended. In the second case, it was ruled 
that the same principle is applicablaeeven 
though the tenure from a part of which the 
tenant has been evicted was created under a 
lease under which the rent was reserved at a 
certain rate per bigha. In the third case, it 
was held that, although in the case ofa partial | 


eviction for which the landlord is responsible, 
(1) 24 0. 296. (2) 28 O. 188. 
(3) 84 0.191, 4 
(4) 17 Com. Ben - 20. 
(5) 16 Q. B. D. 117. 
(6) 1 M. & W. 747. 
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‘the entire rent is suspended, if the partial 
‘eviction has -been caused by an act of a 
‘stranger, the rentis only abated pro tanto. Let 
it be assumed on the authority of these cases 
that if a tenant has been evicted by his land- 
lord from a part of the demised premises, the 
entire rent is suspended. But the question 
remains, whether atenant can be said to be 
evicted by his landlord within the meaning 
of this rule when he loses possession in the 
first instance by reason of an act of nature, 
namely, as in this instance, the action of a 
river, and subsequently upon reformation of 
the land, the landlord settles it with’ a 
stranger. fn order to determine whether 
the rule ought to be extended to a case of 
this description, the principle upon which it 
is founded requires examination. The reason 
wag stated in old cases to be that the land- 
lord ought not to be encouraged to injure 
his tenant whom by the policy of the 
feudal law he ought to protect. The reason 
‘given in modern cases is that the land- 
lord cannot be permitted to apportion his 
own wrong. The older reason will be found 
set forth in Bacon’s Abridgment Tit. Rent 
(m), Vol. VI, 49, where it is stated that “no 
man may be encouraged io injure or disturb 
the tenant in his possession whom by the 
policy of law he ought to protect and defend.” 
The later reason will be found set -forth .by 
Chief Justice Hale in Hodgkins v. Robson (7), 
in which he stated that: “ if the lessor enters 
into a part by wrong, this would suspend 
the whole rent, forim such a case he shall 
not so apportion his own wrong as to enforce 
the lessee to pay anything for the residue.” 
The reason for the rule was investi- 
gated by Mr. Justice Holmes in Smith 
v, MecBuayne (8), where the learned 
Judge refers not merely to the two reasons 
just mentioned, one based on considerations 
partly of a feudal nature, and the other on 
the ground that the landlord cannot apportion 
Di OWN wrong, but also to the following 
statement by Lord Chief Baron Gilbert in 
his treatise on Rents, at page 178- “ Because 
by the demise, every part of the land was 
equally chargeable with tho whole rent, 
therefore, the lessor shall not by his own act 
discharge any part from the burden during 
the continuance of ‘such contract. This 
indeed may be a good reason why the whole 
(7) 1 Ven 276, 
(8) IFO Mass 26,64Am M.S. Rep 270, 
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rent service shall be suspended, if the lord or 
lessor digseizes or ousts his tenant or lessee 
of any part of the land, because there iga 
wrongful act to which the tenant consented 
not, and if it were not attended with a total 
suspension of the rent until he makes restitu- 
tion of the land, it would be in the power of 
the lord or lessor to resume any part of the 
land against his own engagement and con- 
tract, and so by taking that which lies most 
comodious for the tenant, render the remain- 
der in effect useless, or put him to expense 
and trouble to restore himself to such part 
by Courts of law.” If these reasons for the 
rule are borne in mind, can it be contended 
onany intelligible principle of law that it 
should be extended to cover a case where the 
tenant in the first instance loses possession of 
part of the demised premises by an act of 
nature which neither he nor his landlord 
It cannot be suggested that 
this is a casein which the landlord by his 
own wrong has withdrawn a part of the 
land demised and ought not consequently to 
recover rent either on the lease or outside of 
it for the occupation of the residue. Nor can 
it be suggested that this is a case in which 
the lessor discharges a part of the land from 
the burden and charges the rest with the rent 
which issues ont ofthe whole land. It is 
further worthy of note that under section 52 
of the Bengal Tenancy Act, the Legislature 
has provided that in a contingency of this 
description, the tenant would be entitled to 
proportionate abatement of rent. The abate- 
ment, therefore, when it first commences, is 
not due to the action of the landlord, nor is it 
claimed by the tenant by reason of reduction 
in the area of the tenancy caused by a wrong- 


“ful ‘act of the landlord. This is, therefore, 


mainfestly a case to which it would be unjust 
on principle to extend-the rule, which, it may 
be observed, has been adopted in England not 
without considerable divergence of opinion. 
For instance, in Stokes v. Cooper (9) it was 
ruled by Chief Justice Dallas that the whole 
rent was not suspended, ifthe tenant con- 
tinued in possession of the residue of the 
demised premises, but that he would be 
liable on quantum meruit. This was stated as 
the law in standard treatises on the law of 
Landlord and Tenant, subsequently published, 
and was accepted as the correct view by the 
Court of King’s Bench in [Ireland in Grand 
(9) 3 Camp. 518, Note. 
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Canal Oompany v. Fitzs Simons (10). It was 
not till Baron Parke questioned the decision 
of Chief Justice Dallasin Reeve v. Bird (11), 
that the tide turned, and the point was 
finally settled in Upton v. Townend (4). It 
would not be rightto extend the applica- 
tion of a rule of this description which may 
often operate harshly, to cases to which the 
principle on which it is founded is clearly in- 
applicable. If a contrary view were main- 
tained, there might be manifest hardship ahd 
injustice, for instance, when land has been 
diluviated and reformed, it is often a matter 
of considerable difficulty even for Courts of 
Justice to determine whether the land which 
has re-appeared is a reformation on the old 
site. If under circumstances like these, the 
landlord lets out the newly formed land to a 
stranger at the risk of the entire suspension 
of the rent of the former tenant, he may be 
unjustly punished when there was no inten- 
tion on his part to commit any wrongful act, 
Henderson v. Mears (12). It is clear, therefore, 
that the principle invoked by the defendants, 
namely, that as the landlord is responsible for 
the partial eviction of his tenant from the 
demised premises, there is a suspension of 
the entire rent, has no application to this case. 
The principal ground taken on behalf of 
the appellants must consequently be over- 
ruled. 

The next ground taken on behalf of the 
appellant is that although the Subordinate 
Judge held in his judgment that the defend- 
ants were entitled to abatement of rent for 
the lands originally diluviated and now no 
longer in their possession, they have not been 
- granted this relief by reason of a clerical error 
in the decree. This contention is well-found- 
ed. The Amin who made the local investiga- 
tion and whose return was accepted by the 
Subordinate Judge stated that ın suit No. 909, 
out of which appeal No. 856 arises, the total 
quantity ofland was 8 khadas and odd, of 
which 8 kanis and odd had been washed 
away, and the remaining 8 khadas and odd is 
in existence out of which the defendants have 
been dispossessed from two kanis. The 
quantity of land, therefore, in the possession of 
the defendants is the difference between these 
two, namely, 6 khadas and odd. The decree, 
however, has been drawn upon he footing 

(10) 1H & B. 449 


(11) 1 C. M. & R. 31, at 86. 
(12) 1 F. & F. 686. 
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that the defendants had in their possession 8 
khadas @nd odd. Similarly in suit No. 911, 
out of which appeal No. 916 arises, the de- 
fendants are in occupation of 14 khadas and 
odd less 3 rhadas and odd, that is, about 10 
khadaz and odd. But the decree has been 
drawn upon the assumption that they are in 
occupation of 14 khadas and odd. The learn- 
ed vakil for the respondent conceded that any 
clerical error in the decree due to miscalcula- 
tion must be corrected. This will accordingly 
be done. 

Lastly, it is pointed out that, by an over- 
sight of the Court below, no order has been 
made as to the costs of the local investigation 
which were deposited in the first instance by 
the defendants and the burden of the whole 
of these costs ought not to be thrown upon 
them. This contention also cannot be resisted, 
The position taken up by the defendants in 
the Court of first instance was that the plaint- 
iff was not entitled to the whole of the 
amount claimed as rent because a substan- 
tial portion of the land had been diluviated. 
This defence has succeeded and the plaintiff 
has got 9 decree for only a portion of the 
amount originally claimed. Ib is right, 
therefore, that the defendants should get a 
portion at any rate of the costs incurred by 
them in successfully substantiating their de- 
fence. In-the circumstances of the case, the 
costa of the local investigation should be 
borne equally by the parties. As the whole 
of these costs appears to have been deposited 
by the defendant, the decree will provide that 
they will be entitled to credit for one-half 
of this amount as against the plaintiff. 

Subject to the two amendments mentioned, 
the decrees of the Courts below will be 
affirmed and these appeals dismissed. As the 
substantial question raised by the appellants 
has been decided against them, and as the 
amendments in the decree now made might 
have been secured by an application to the 
Court below, the appellants must pay the re- 
spondent his costs of these appeals. oes 


kS 


Appeals dismissed. 
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BOMBAY HIGH COURT. 


APPEAL AGAINST O. C. No. 28 or 1908. 
January 22, 1909. 


Present :—Mr. Justice Chandavarkar and 
Mr. Justice Batchelor. 


RAGHUNATHJI TARACHAND—DBEFEND- 
ANT—APPELLANT 
© versus 
Tue BANK or BOMBAY —Puaintirr— 
RESPONDENT. 


Hindu Law -Joint family trading firm—Liability 
of a minor co-partrer on promissory nota passed by 
an adult co-partner without any consideration and 
without any adoantage to the firm—E.xtent of minor 
mombers liability—L av merchant— Usage of tiade— 
Family purpose, exception tu—Creditar’s dw’ y— Ini denta 
of trade— Usage of tiate should be alleged and proved—~ 
Duty of Courts rot to resort to the lao merchant where 
statute laro exists—Aature of a fvint family partner. 
ship—Crril Procedure Code (Act XIV of 1882), 4. 578— 
Civil Procedure Code (Act V of 1908), 8. 99— Suit against 
firm—Parties—Indverdual members should be sued—Suit 
against firm as such irregularity—Contract Act (IX of 
1872), 3 11, 247, Ihl— Hindu Lavo, 8, 247 not in oonflut 
toith—Section 11 does not destroy the force of s. P47, 

A suit against a firm should be against the indi: 
vidaal.members or partners and not against the 
firm as such. But where it is filed not against the 
individuals constituting the firm, but against the firm 
itself and ‘a decree is passed, the irregularity is covored 
by section 578 of the Code of Civil Procedure (Act 
XIV of 1882) or section 99 of the Code of 1908 
(Act V. of 1908). 

A member of a co-parcenary trading firm of a joint 
Hindu family signed some promissory notes in the 
name of his ancestral firm. These promissory notes 
were really intended to accommodate a friend and were 
without any consideration and advantage to the tirm. 
The other member of the firm was a minor. The 
plaintiff was an indorsee for value in good faith. 

Held, that the minor member also was liable 
on the promissory notes, bat only to the extent of 
his share in the firm and not personally or apart 
from his share in the firm. 

Per Chandavarkar, J..—Where a joint Hindu family 
embarks on a trade for the purposes of its livelihood 
it is bound by all the ralcs and laws applicable to 
that trade. 
ma Where a caste or a joint family takes to tradmg 
and that is handed down from one generation to the 
next, and so on, it is called a trading caste ora trading 
family and trade becomes its duty or practice. 

The rule of Hindu law that debts contracted by 
a managing member of a jomt family are binding 
on the other members only when they are for a 
family purpose, is subject at least to one important 
exception. That is, where a family carries on a 
family business or profession and mamtams itself by 
means of it, the member who manages it for the 
family has an implied authority to contract debts 
for its purposes, and the creditor is not bound to 
inquire into the purpose of the debt to bind the 
whole family thereby; whether the debt was con- 


tracted for the purpose of the family profession or 
not it binds the members. 

In the interests of commerce one member of a 
trading firm has power to bind the other members, 
whether thay be minors or adults, by means of a 
negotiable instrument in the name of the firm in 
favour of a bona fide holder for value, eg, all 
members of a firm are bound by a promissory note 
given by one of them in the name of the firm. 

Obiter According to the law merchant, the drawing 
of a bill of exchange or the giving of a promissory note 
is a necessary incident of the carrying on of trade. 

Per Batchelor, J — 

(1) Where no usage of the law merchant is dlleged 
or proved a Court will not presume and apply 
such usage of its own knowledge. 

(2) The liability of an innocent co-partmer of a 
joint family trading firm on a promissory note passed by 
one of 168 members without any consideration and with- 
out any anvantage to the firm depends rather upon the 
general principles of agency than upon anything 
peculiar to the law merchant. And a Court cannot, by 
a stroke of the pen, apply a principle of English 
Jaw to a minor member of a Hindu joint family. 

(8) The members of a joint Hindu family are 
not m strictness mere partners in the sense known 
to English law. The jomt family firm is not strictly 
a partnership, but is one of the assets of the undi- 
vided family. 

(4) Section 217 of the Contract Act is not in 
conflict with any text of tho Hindu law. 

(5) The test to be applied in such cases is rather 
the apparent authority of the manager than tho 
actual necessity of the family. When once a family 
trade is admitted, all usual acts done in the normal 
course of carrying it on may be considered necessary 
to the trade. ee 

Section 11 of the Contract Act does notdestroy the 
force gf section 247 of the Act. 

Obiter.—The bugmess of a Court is to ascertain 

and declare what the law ig: it has no concern with 
what ıt ought to be. No degree of commercial conveni- 
ence can convert bad law into good and the argument 
ab tnconwenients has no force. 
44 Those portions of the law merchant which the 
Indian Legislature has seen tit to accept are to be 
found embodied ın the Contract Act and the Negoti- 
able Instruments Act. There is no anthority for 
supposing that side by side with the codified law 
there exists in India na separate set of valid, but 
somewhat undefined legal principles describable as 
the law merchant, and ıb is not competent to tho 
Courts to leave the certain and firm law and explore 
the uncertain regions which are imperfectly defined 
by the phrase “the law merchant.” 

Appeal from the decision of Mr. Justico 
Heaton. 

Mr. Raikes, for the Appellant. 

Mr. Lowndes, for the Respondent. 

Judgment. 

Chandavagkar, J.— The facts of this case, 
material for the purposes of this appeal, are 
undisputed and may be shortly stated :— 

One Raghunathji Tarachand started a firm 
in Bombay in that name for carrying on busi- 


ness in cloth. On his death in 1902, his soy 
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Govardhandas continued the business. Govar- 
dhandas having died in March 1904, leaving 
his widow Parvatibai, two minor sons Narottam 
and Keshavlal, and five-daughters, the cloth 
business was carried on for some time by the 
munim of the firm under the orders of the 
widow. When Narottam came of age, he 
looked after the business. Narottam was a 
friend of one Hirabhai Ghelabhai, a pearl 
merchant, who had been in the habit of 
getting others “to draw promissory notes in 
his favour for the purposes of his business 
and negotiating them. Towards the end of- 
1907, the friends, who had so accommodated 
him, having refused to give notes in that way 
any further, Hirabhai persuaded Narottam to 
sign the promissory notes now in dispute and 
two more in the name of his ancestral firm, 
Raghunathji Tarachand. Narottam signed 
them without the knowledge of his mother 
and of his munim and without any advantage 
to his own firm. The notes were endorsed 
by Hirabhai to the Bank of Bombay, who 
thereupon advanced moneys to the former. 

The notes having been dishonoured, the 
suit was brought, by the Bank to recover the 
moneys of the two notes from the firm of 
Raghunathji Tarachand. The first point 
made before us- in support of this appeal 
from Heaton, J.’s decree is of a purely technical 
character. It is urged that the suit was 
wrongly brought against the firm Raghunathji 
Tarachand, and that, having regard to the 
Rules of this Court, it should have been filed 
against the individuals constituting the firm. 
Section 578 of the old Codeof Civil Procedure, 
replaced by section 99 of the new Code, is a 
sufficient answer to the objection. It provides 
that no decree shall be reversed or modified 
in appeal for error or irregularity not 
affecting the merits of the case or the 
jurisdiction of the Court which passed the 
decree. a 

The second point urged is conceded by 
Mr. Lowndes, counsel for the respondent. 
Heaton, J. has given a decree against the firm 
Raghunathji Tarachand, and the result of 
that is a personal decree against the minor 
Keshavlal, who is a partner in the firm, 
entitling the Bank to attach and sell in 
satisfaction of the decree any property of the 
minor apart from his share in the firm. Mr. 
Lowndes agrees that the decree goes further 
than the law warrants and must be modified 
accordingly. 


Thereally important question argued in this 
appeal is as to the liability of the minor in re- 
spect of his share in the firm. It is conceded by 
the learned counsel for the respondent that 
the notes in dispute were given by Narottam 
in fraud of his firm. Heaton, J. has found on 
the “evidence that the plaintiff Bank are 
indorsees for value in good faith, ond that 
finding -is not impugned on appeal. At the 
same time it is clear and conceded by Mr. 
Lowndes that the Bank had made no inquiry 
asto the constitution of the firm, and the 
purpose of the liability. “x 

On these facts the argument for the 
appellant is, shortly, this :— 

The defendant firm is not a partnership 
in thé legal sense of the term, because it 
consists of the members of a joint family, 
governed not by the Indian Contract Act, but 
vy the Hindu law. Those members were 
co-parceners, who carried on an ancestral trade 
in tho name of the family firm. Their 
relations, whether inter se or with the out- 
side world, must be regulated by the rules of 
Hindu law applicable to the joint family 
system. One of those rules is that laid 
down by the Judicial Committee of the Privy 
Council in the leading case of Hunnooman ` 
Pershad Pandey v. Mussamut Babooee Mundraj 
Koonwaree (1). There itwas held that no debt 
contracted by the managing member ofa joint 
family, consisting among others of minor 
co-parceners, can bind the minor members, 
unless it was for some family purpose, or 
unless at least the creditor is able to prove 
that on proper enquiry he honestly believed 
that it was for such purpose, 

Applying that rule to the facts of the case, 
it is urged that the Bank are not entitled toa 
decree even against the share of the minor 
Keshavlal in the family firm, since the 
promissory notes in quesiton were given by 
the other partner, Narottam, in fraud of the 
firm, and the Bank had made no enquiry ag tg 
the necessity for, or purpose of, the notes 
before becoming indorsees for value. 

The reason of the rule that partuers in 
trade have authority, asregards third persons, 
to bind the firm by bills of exchange, or a 
promissory note is stated in Tudor’s Selection 
of Leading Cases on Mercantile and Maritime 
Law (8rd Edn., p. 477) to be that, in the 
casé of mercantile partnerships, the circulat- 
ing of negotiable instruments is necessary. 

(1) 6 M. I. A. 893, 18 W. B. 81. 
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The drawing and accepting of bills 4nd the 
giving of promissory notes is “part of the 
ordinary course ofsuch a partnership,” because, 
having regard to its nature, that power is 
essential and is incidental to its purposes : see 
the judgment of Cockburn, C. J., in Nicholson v. 
Ricketts (2). The rule has been adopted and 
enforced in the case of trading partnerships 
in the interests of trade and the necessities of 
commerce, and has become a rule of the 
trade. 

It is true that neither any Smriti nor 
authoritative’ commentary. on Hindu law 
expressly recognises any such law with refer- 
ence to a joint Hindu family carrying onatrade 
in the capacity of a firm or to any other 
trading firm. But it follows, I think, from 
certain general principles laid down ‘by some 
of the Smriti writers and their commentators 
that where such a family embarks on a trade 
for the purposes of its livelihood it is bound 
by all the rules and laws applicable to that 
trade. ; 

According to Hindu lawgivers, from Manu 
downwards, traders formed a part of the 
Hindu polity, and the profession of trade was 
meant .for the third and last of the twice- 
born castes, namely, Vaishyas. The Brahmins 
and the Kshatrias were allowed to trade only 
in case of necessity and in times of distress. 
There are special rules laid down for traders. 
Where œ caste or a joint family takes to 
trading and that is handed down from one 
generation to the next and so on, it is called 
a trading caste or a trading family and trade 
becomes its duty or practice. In that case 
the duty or practice is called kulachara. The 
Smriti writers and the commentators all lay 
down the injunction that the King should 
see that kulachara, meaning the duty of every 
family or caste, is properly preserved. [See 
Smritt No. 343 of Yajnayavalkya in the 
Acharadhaya of the Muttakshara, Moghe’s 
8rd Edn., p. 100.] . 

Tht preliminary considerations of Hindu 
law must be borne in mind at the outset in 
the present case, because, in my opinion, they 
show that a joint family, which carries on a 
trade handed down from its ancestors, becomes 
a trading family; trade being one of its 
kulacharas it attracts to itself all the neces- 
sary incidents of trade. The members of 
such a family may indeed not be partners 
in the strict sense of the term because their 

(2) (1860) 2 EN. & Ell. 497, 528. 


relations inter-se are those of co-parceners. . 
But the definition given of partnership both 
in the Vyavahara Mayukha and the Mitak- 
shara is that where several persons, such 
as traders etc., carry on buisiness jointly it 
is sambhuya samuthanam, i.e., partnership, 
Vijnaneshvara uses the same : expression, 
sambhuya samuthanan, i.e., partnership, in 
explaining Yajnayvalkya’s Smriti relating to 
an undivided family. The Smriti is that 
“if the common stock be improved, an equal 
division is ordained.” On this Vijnanesh-. 
vara’s gloss in the Mitakshara (as translated 
in Stokes’s Hindu Law Books) is: “Among 
unseparated brethern if the common stock 
be improved or augmented by any one of 
them, through agriculture, commerce or similar 
means, an equal distribution nevertheless takes 
place and a double share is not allotted to, 
the acquirer.” (Stokes’s Hindu Law Books, 
page 390, section 31.) This translation, I 
venture to think, does not bring out the 
force, of the original, It onght to be as 
follows :— 4 

““Tf the common stock of undivided bro- 
thers be collectively augmented in partner- 
ship for (the purposes of) agriculture, trade, 
or the like, by one of them, the partition 
shall be equal and a double share shall not. 
be allotted to the person augmenting.” The 
gloss shows that co-parceners in a joint family 
become partners, when they.’ trade in union. 
I say it shows because Vijnaneshvars speaks 
of their union in that respect as sambhuya 
samuthanam, which is also the expression 
used in his Chapter on Partnership at page 
253 of Moghe’s third edition. 

There is a Smriti of Brihaspati, according to 
which companies of tradesmen “ should adjust 
their disputes according to the rules of their 
own profession.” (Sacred Books of the Hast, 
Vol. 33, part I, p. 281, para. 26) Nilakantha 
in his Vyavahara Mayukha cites Bhrigu 
as ordaining that. “traders, cultivators, of 
land and atisans must be made to pay” 
(their debts), “according to the custom of 
the country.” (Mandlik’s translation, p. 109.) 
That includes mercantile usage. The same 
commentator cites Vyasa as laying down 
that “the decision of a dispute among 
merchants. .® . is impossible to be made by 
others (4. e., persons of other persuasions), 
but it should be caused to be made by those 
who know those pursuits.” (Mandlik’s trans- 
lation, p. 6.) The reason.of this must be 
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that it is merchants alone who know best 
what therules of their profession, adopted 
in the interests of trade, are. The impli- 
cation is that such rules must be followed 
in the interests of trade. Nowhere is it 
stated that these rules do not apply to a 
joint family carrying on a trade as its 
kulchara or family business merely because 
it occupies also the status of a joint family. 
If then our Courts have held that, in the 
interests of commerce, one member of a 
trading firm has power to bind the other 
members, whether they be minors or adults 
by means of a negotiable instrument given 
in the name of the firm in favour of a 
bona fide holder for value, and if that rule 
has become a necessary incident of that 
trade, or part of its mechanism, the authority 
of the text above-cited supports the view 
that all members of the firm are bound by a 
promissory note given by one of them in the 
name of the firm. 

The rule of the Hindu law that debta 
contracted by a managing member of a joint 
family are binding on the other members 
only when they are for a family purpose, 
is subject to at least one important excep- 
tion. According to a text of Yajnyavalkya, 

among herdsmen, venturers, dancers, 
washermen, and hunters, the husband sball 
pay the debt df his wifo,” and the reason 
is stated to be that “the livelihood of the 
family depends” upon the wife, [Mandlik's 
Translationof the Vyuvahara Mayukha, p. 114, 
11, 35 & 30]. In his gloss upon this text Vijna- 
neshvara in the Mitakshara points out that the 
reason assigned in the text for this exception 
shows that the rule applies to similar cases. 
Apararka states that this is an exception 
to the general rule relating to families. 
Balambhatta in his commentary on the 
Mitakshara points out that the specified cases 
in the text are not exhaustive, but illustra- 
tive and that the principle applies to all 
alike—Brahmins and others similarly situated. 
That is, the term ‘wife’ in the text stands 
for the karta or manager of the family and 
the terms ‘herdsmen etc.,’ stand for its mem- 
bers carrying ona family business. From 
this text it follows that where a family 
carries on a business or profession, and 
maintains itself by means of it, the mem- 
ber who manages it for the family has an 
implied authority to contract debts for its 
purpose, and the creditor is not bound to 


inquire into the purpose of the debt to bind 
the whole family thereby, because that power 
is necessary for the very existence of the 
family. Whether the debt was contracted 
for the purpose of the family profession or 
not, it binds the members. 

And this is substantially in accordance with 
the dictum in Ramlal v. Lakhmichand Muniram 
(3), where it was said at page 52: “A minor, 
who is a member of a joint Hindu family 
carrying onan ancestral trade asa firm, is 
bound by such acts as are necessarily in- 
cident to the carrying on of trade.” Ac- 
cording to the law merchant, the drawing of a 
bill of exchange or the giving of promissory note 
is d necessary incident of the carrying on of a 
trade. The dictum in Ramlal v. Lakhmichand 
Muniram (8), strictly speaking was not neces- 
sary for the purposes of its actual decisions and 
the decisions of the Calcutta High Court in 
Johurra Bibeev. Sreegopal Misser (4) and Bemola 
Dossee v. Mohun Dossee (5) and Sakrabhat 
Nathubhai v. Maganlal Mulchand (6), in which 
Ramlal v. Lakhmichand (3) is approved and 
followed, do not exactly touch the point of 
law arising in the present case. I should 
have declined to act upon the dicta in these 
cases had I found no support for them in 
the Hindu law books. I am of opinion that 
they correctly express the Hindu law on the 
subject, having regard to the texts to which I 
have referred in this judgment. In Samalbhat 
Nathubhat v. Someshvar (7) it has been held 
by this Court that a joint family carrying on 
business as a firm is not exdlusively governed 
either by the principles applicable to joint 
families as such or by the Contract Act. It is, 1 
think, a necessary inference from that decision 
that those principles will apply to such a firm 
only so far as they are not opposed to, but 
are consistent with the necessary incidents of 
trade and the paramount interests of com- 
merce. 

We have been asked by Mr. Raikes, in his 
argument for the appellant, not to apply thi 
law to the facts of this case, because the 
law, so far as it has been applied to part- 
nerships formed under the Indian Contract 
Act or to partnerships falling within the 
English law, has its origin in mercantile 
nsage, but no such usage was pleaded by 

(8) (1861) 1 B.H O.R. App. 61. 

(4) 1 0. 470. 

(5) 5 C. 792. 

(6) 26 B. 206; 3 Bom. L. R. 738. 

(7) 5 B. 88 at p. 40. 
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the respondent Bank and indeed it could 
nob be pleaded as the suit was filed as 
n summary action under the rules of this 
Court. The answer to this contention is 
simple. “The law merchant, it has been 
observed, forms a branch of the law of Eng- 
land, and those customs which have been uni- 
versally and notoriously prevalent amongst 
merchants and have been found by experience 
to be of public nse have been adopted as a part 
of it, upon a principle of convenience, and for 
the benefit of trade and commerce; and 
when so adopted, it is unnecessary to plead 
and provo them.” [Broom’s Legal Maxims, 
llth Edn., p. 705.) 

Then comes the question as to the nature 
and extent of the lability of the minor, 
Keshavlal. We have been referred by Mr. 
Raikes to the decision of the Judicial Com- 
mittee of the Privy Council in Mohori Bibee 
v. Dharmodas Ghose (8), ihat a minor is in- 
capable of contracting. And he argues that 
section 247 of the Indian Contract Act is 
inapplicable here, because the minor is govern- 
ed by the principles of Hindu law. 

Assuming that it is so, what is the Hindu 
law on the subject? Where a minor is a 
co-parcener in a joint family, his share in 
the family property is liable for debts con- 
tracted by his managing co-parcener for any 
family purpose or any purpose incidental to 
it, Ifthe family is 1 trading firm, the same 
rule must apply with this difference that 
‘the term family purpose or purposes incidental 
to it must here give way for the expression 
trading purpose or purpose incidental to it, 
having regard to the nature and objects of 
the family business. The circulating of a 
negotiable instrument is in the case of a 
joint family trading as a firm, necessary for 
its existence and its purposes. It is a neces- 
sary incident of the carrying on of the trade. 
Without it the firm conld not gain credit 
in the market and prosper. The minor’s 
shaxeeig, therefore, bound by it, since it con- 
stitutes an obligation of the firm. This con- 
clusion arises, in my opinion, from the 
principles of Hindn law with which I have 
dealt in the earlier part of this judgment. 
It is unnecessary, therefore, to invoke the aid 
of either section 247 or any other provision of 
the Indian Contract Act, 

For these reasons I am of opinion, that 
the conclusion of law arrived at by Heaton, J., 

(8) 30 I, A, 11L; 30 C. 5839, 


is correct. His decree, however, goes further 
than the law warrants and must be modi- 
fied by striking out the words “ against the 
firm of Raghunathji Tarachand,” and sub- 
stituting for them the words, “ Against the 
share of the minor defendant Keshavlal in 
the firm of Raghunathji Tarachand”. In 
other respects the decree must be confirmed. 
As to costs the variation we have made in 
the decree appealed from appears substantial 
but in name. It ia admitted by Mr. Raikes 
that the minor has no property of his own. 
The respondents understood the decree to 
apply only to the minor’s share and when the 
appeal was opened their counsel at once 
conceded the point as to the personal liability 
of the minor. The argument in appeal was 
confined to the minor’s share in the firm and 
on that point the appeal fails. The decree 
must, therefore, be confirmed with costs. 
Batchelor, J—This appeal raises a ques- 
tion of the liability of the appellants in 
respect of two promissory notes executed 
by one Narottam Gordhan in favour of one 
Hirabhai Ghelabhai, who indorsed them over 
to the Bank of Bombay and received the 
money for them from the Bank. The facts 
necessary for the decision of the appeal are. 
either admitted or are found and “not con- 
tested. Narottam was the adult manager of 
a joint Hindu family, the only other co~ 
parcener being his brother, Keshavlal, an in- 
fant now about four years of age. Among 
the assets of the undivided family was a 
joint firm trading in the name of Raghu- 
nathji Tarachand, who was the grand-father 
of Narottam and the original founder of the 
business. The promissory notes in suit were 
executed by Nurottam in the name of the- 
firm, Raghunathji Tarachand, but no con- 
sideration passed from Hirabhai Ghelabhai. 
Hirabhai was a friend of Narottam, who ex- 
ecuted the notes on the faith of the mere 
assurance by Hirabhai that he would not be 
called upon to pay. In fact Hirabhai was 
unable to meet the notes and appears to 
have committed suicide. The notes were 
dishonoured, and the respondents, who are 
holders for value without notice of any fraud, 
seck to come upon the firm Raghunathji 
Tarachand, including the minor Keshavlal’s 
share thercin. The only material question for 
decision is whether the minor’s share in the 
firm is liable. It is admitted by Mr. Raikes 
that Narotiam is liable, and it is admitted by 
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Mr. Lowndes that the décree under appeal 
cannot be sustained in so far as, being a de- 
éree against the firm, ib would be enforceable 
against the minor personally. 

t With regard to Mr. Raikes’s preliminary 
objection to the frame of the snit, I agree 
with-my learned colleague that a sufficient 
answer to it is supplied by section 578 of the 
Civil Procedure Code of 1882; section 99 of 
the present Code is to the same effect. 

This brings me tothe principal question 
whether the minor’s share in the firm is liable 
on the obligations undertaken by Narottam 
in the name of the firm. Mr. Lowndes has 
invited us to decide the question on the 
principles of the law merchant, and has 
urged in forcible language that the reversal 
of the decree would have the effect of 
paralysing a very important branch of trade 
throughout the length and breadth of the 
Presidency. But these considerations, though 
undoubtedly of great consequence in their 
proper place, do not, I think, assist a Court 
of Justice. It is our business to ascertain and 
declare what the law is; we have no concern 
with what it ought to be in reference to one 
standard or another. The law here and now 
actually is one way or the other: if it is in 
favour of the decree miade, well and good; 
but if it is not, a Court cannot, I think, make 
it the law by showing that it would be for 
the convenience of merchants to have it so. 
As I understand the matter, no degree of 
commercial convenience can convert bad law 
into good. It is of course a satisfaction to a 
judge to find that the law, as he ascertains it 
to be, meets the requirements of an important 
class of the community: but further than 
that I do not see how the argument ab 
inconvenienti can properly be pressed. It may 
be observed, moreover, that here in India we 
are governed by our codes, which are 
subjected to fairly frequent amendment 
whenever amendment is considered to be 
required; so that there -should be the less 
temptation to judges to encroach upon the 
province of the Legislature. And I am aware 
of no authority for supposing that, side by 
side with the recognised law there exists in 
India to-day a separate set of valid, but 
somewhat undefined legal principles -describ- 
able as the law merchant. I should rather 
suppose that those portions of the law 
merchant which the Indian Legislature has 
seon fit to accept are to be found embodied 


jn such provisions of that Legislature as the 
Contract Act and the Negotiable Instruments 
Act; and that it is not competent to us to leave 
this firm ground and explore the uncertain 
regions which are imperfectly defined by the 
phrase, the law merchant. Some reliance 
was placed by Mr. Lowndes on Goodwin v. 
Robarts (9), where Cockburn, C. J., lays down 
that the law merchant is not fixed and 
stereotyped, but is capable of being expanded 
and enlarged so as to meet the requirements 
of irade in the varying circumstances of 
commerce. But in the same sentence the 
Chief Justice explains that this expansion is 
effected by the usages of merchants being 
duly proved and so becoming ratified by the 
decision of Courts of law; and he refers to the 
dictum of Lord Campbell in Brandao v. 
Barnett (10), that “ when a general usage has 
been judicially ascertained and established, it 
becomes part of the law merchant, which 
Courts of Justice.aro bound to know and 
recognise’. In this casc no such usage was 
even pleaded, andthe argumcrt presupposes 
that, in the entire absence of cvidence, we 
should pronounce, presumably of our own 
knowledge, that the interests of commerce 
require the rule of law to be in iho respon- 
dent's favour and against the Hindu minor. 
Speaking for myself, I can only say that I 
have no such knowledge. There would, of 
course, have been no difficulty in giving effect 
to the alleged usage if it had been properly 
pleaded and proved, but since that 
was not done, I am of opinion that if the 
decree is to be affirmed, it must be affirmed 
by reference simply to the accepted principles 
of law, as the law has hitherto been under- 
stood in this part of India. That of course 
will still leavo it ‘open tous to refer for 
guidance to English decisions where they are 
properly applicable, but I do not think that we 
can, by a stroke of the pen, apply a principle 
of English law to a minor member of a Hindu 
joint family. Finally, on this part v” the 
case, I am inclined to think that the liability 
of the innocent co-partner depends rather 
upon the general principles of agency than 


. upon anything peculiar to the law merchant. 


As the learned Judge below has pointed 
out, then. the problem is not to be 
solved merely on the authority of the law in 
England as to the liability of an infant 


(9) (1875) L B 10 Ex ‘346. 
(10) (1846) 12 C. & F787, 805, 
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partner, for the members of this joint’Hindu 
firm are, in strictness, certainly not mere 
partners in the sense known to English law. 
The firm is not strictly a partnership, but is 
one of the assets of an undivided Hindu 
family in which Narottam ond the infant are 
co-parceners. On the other hand the analogy 
between such a joint firm in ite relations with 
the outer world and an ordinary partnership 
18 in many respects extremely close. It becomes 
necessary, therefore, to consider how the 
Courts have, in the past, dealt with these joint 
firms, and to what extent they have been 
taken out of the sphere of ordinary Hindu 
law and brought within the operation of the 
law of partnership. The leading decision on 
the subject is Sausse, C. J.’s, judgment in 
Ramlal v. Lakhmichand (3), which has 
admittedly been accepted as good law ever 
since 1861. There the learned Chief Justice 
in discussing the question, “ to what extent a 
minor member of an undivided Hindu family 
will be held bound by the acts of the family 
manager with reference to an ancestral family 
trade,” lays it down that in carrying on 
such a trade, infant members of the undivided 
family will be bound by all acts of the 
manager, which are necessarily incident to 
and flowing ont of the carrying on of that 
trade. The power of a manager to carry on 
a family trade necessarily implies a power to 
pledge the property and credit of the family 
for the ordinary purpose of that trade, 
Third parties, in the ordinary course of 
bona fide trade dealings, should not be held 
bound to investigate the status of the family 
represented by the manager whilst dealing with 
him on the credit of the family property.” 
And he goes on to point out that in the 
interests of the joint family itself, with which 
otherwise third parties would be unwilling to 
take the risk of dealing, it is necessary thus 
far to trench upon the protection which the 
Hindn law generally extends to the interests 
of “F“hlinor. This decision was followed in 
Johurra Bibes v. Shreegopal Misser (4), 
where Pontifex, J., says that persons carrying 
on a family business in the profits of which 
all the members of the family wonld participate 
must have authority to pledge the joint 
family property and credit for the ordinary 
purposes of the business. Then there is the 
case of Joykisto Kowar v. Nittyanund Nundy 
(11), decided by Guth, C. J., and two other 
(L1) 30. 738, 


judges. The judgment was pronounced by 
Sir Richard Garth, who, after citing the pro- 
visions of section 247 of the Contract Act, 
observes that “on principle there ought not 
to be any-difference between the nature of the 
liability of an infant admitted by contract 
into a partnership business and that of one on 
whose behalf an ancestral trade is carried on 
by a manager.” This was quoted with 
approval in this Court in the Full Bench case 
of Sukrabhat v. Maganlal Mulchand (6), where 
Jenkins, C. J , also affirms thefollowing extract 
from Bemola Dossee v. Mohan Dossee (5): “ In 
this case Gour Churn certainly had an implied 
power to borrow on the credit of the joint 
family as partners in the firm; also we think, 
he had power to borrow on the credit of the 
joint family, as a joint family, for the purposes 
of the firm. <A joint family carrying on a 
business is necessarily a peculiar kind of 
partnership.” I need not pursue the cases 
further; enough has been cited to show that 
in establishing the legal relations of a joint 
firm the Courts treat it as a kind of 
partnership and apply the principles of that 
law. Section 247 of the Contract Act 
appears to me to furnish distinct authority 
for this view, which so far as I can gather, is not 
in conflict with any text of the Hindu law 
dealing specifically with the legal position of 
an ancestral firm in its dealings with the 
outside world of commerce. It follows, I 
think, that the test to be applied in such 
cases is rather the apparent authority of the 
manager than the actual necessity of the 
family. And that to my mind is a perfectly 
reasonable position, for while there is no 
absolute necessity for the family to trade at 
all, when once the family trade is admitted, 
all usual acts done in the normal course of 
carrying it on may be considered necessary to 
the trade. If this reasoning is right, we have 
taken what appears tome to be the really 
important step in the case, that is, the step 
from the ordinary Hindu law as to a 
manager’s power of alienation to the law of 
partnership ; and, that step taken, the decision 
of the appeal does not seem to present much 
dificulty. The law of partnership is laid 
down in the Contract Act, ond for any 
further elucidation of its principles we are 
justified in referrmg—indeed counsel for 
appellant has insistently referred—to decisions 
of the Courts in England. The central facts 
are that the Bank bad mo knowledge of any 
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fraud; that Narottam, who signed in the 
firm’s name, had in fact authority to do so; 
and that the execution of such notes is an act 
necessary for, or usually done in the conduct 
of such a trade as the family here was carry- 
ing on, Therefore, under section 251 of the 
Contract Act,I am of opinion that Narottam 
bound the firm ; and that, as Heaton, J., has 
pointed out, would be the law in England If, 
then, the firm as a firm is bound, is 
Keshavlal’s share in the firm exempt from 
liability because Keshavlal is an infant ? In 
England, if the proper steps in procedure are 
taken, the infant’s share becomes available 
for the benefit of the creditors: see Lavell v. 
Beauchamp (12). But here occurs a difficulty 
which was urged upon us with much force by 
Mr. Raikes. in England a minor’s conti act is 
merely voidable at his election on attaining 
full age, whcrers in India a minor’s contract 
is void. That was laid down by their 
Lordships of the Privy Council in Mohon 
Bibee v. Durmodas Ghose (8) and the cases of 
Joykisto Kowar v. Nittyanund Nundy (11) and 
Rampartab v, Foolibat (18 were decided before 
it was settled that a mimor was incompetent to 
contraci, and while the general current of 
Indian decisions was in favonr of holding such 
contract only voidable. But the answer 
appears to me to be the statutory provision 
contained in section 247 of the Contract Act, 
which after declaring that the minor shall 
not be personally hable, goes on, “but the 
share of such minor inthe property of the 
firm is liable for the obligation of the firm.” I 
apprehend, therefore, that when once an obli- 
gation is held to attach to the firm, the minor’s 
share in the firm must necessarily be liable. 
It may by a plausible conjecture, as suggested 
by Sir Frederick Pollock and Mr. Mulla in 
their edition of the Contract Act, that in 
framing section 247 the drafisman had either 
overlooked section 11 or had taken the earlier, 
but now impossible, view ofit, namely thata 
miror’s contract was merely voideble ; but, 
however, that may be these are the words of 
the statute, which, as I understand them, are 
notthe less imperative by reason of the now 
established interpretation of section 11 If 
this were a suit by the minor against the 
other members of the firm, say for an account, 
T can understand that some difficulty migl.t 
he eased. by the circumstance that under 
(12) (1394 AC. 697 
(13) 20 B 767, 
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sectior? 11 the minor is not now competent to 
contract; but I am unable to see how, ina 
suit like the present, this construction of 
section ll can destroy the force of section 
247. Though Keshavlal is a minor, and as 
such not competent to contract, yet for the 
reasons already given, I think that the 
liability of his share is a question to be 
determined by the law of partnership, and it 
is in the Contract Act that that law is con- 
tained. 

On these grounds I agree with the 
learned Judge below that the minor's share is 
liable to the Bank. It is urged that this is 
a harsh conclusion, but considerations of that 
nature do not seem to me appropriate in such 
a case ag this where unfortunately either one 
innocent party or another must suffer for the 
misconduct of a third. 

For these reasons I agree that the decree 
should be affirmed subject to the slight — 
variation not contested, and that this appeal 
should be dismissed wiih costs. 

7 ceree confirmed. 


(6 A. L. J. 222.) | 
ALLAHABAD HIGH COURT. 
MISCELLANEOUS Civit APPFAL No. 16 or 1908. 
February 5, 1909. f 
Present :—Mr. Justice Banerji and Mr. 
‘Justice Aikman. 
KALKA PRASHAD AND oTHERS—PLAINTIFES 
— APPELLANTS 
versus 
BHUIYAN DIN AND OTHERE— DEFENDANTS— 
RESPONDENTS. 

BMoigage by conditional sale—Bye-bil-wafa— 
Stipulation for redempl on udhan 7 years—Redemp- 
tion suil— Limitation, when begins. 

In a mortgage by way of conditional sale thero 
was a stipulation that the mortgagor may redecm 
within 7 years - 

Held, that limitation to redeem would begin 
to run from after the oxpiration of 7 years and 
not from the date of execution of the mortgage- 
deed Husain Kharam vy. Husain Khan, 20 A. 471, 
followed, . o 

First appeal against the order of remand 
of Babu Bepin Behari Mukerji, Judge of 
the Court of Small Causes, Cawnpore, ex- 
ercising the powers of a Subordinate Judge. 

Tej Bahadur Sapru, for the Appellants. 

Satish Chandra Bannerji, for the Re- 
spondents, 

Judgment.—This appeal arises out 
of a snit for redemption of a mortgage al- 
leged to have been made on the 138th of 


IN 





Yol. It] 


KALKA PRASHAD V. BHUIYAN DIN. 


May 1845: The plaintiffs’ case was that 
on the date mentioned above a sale-deed 
was execated in favour of the predecessor 
in title of the defendants by the predecessor 
in title of the plaintiffs and on the same date 
the predecessor in title of the defendants 
executed an agreement to reconvey the pro- 
perty on receipt of Rs. 300, the amount of 
consideration mentioned in the  sale-deed, 
within seven years, no account being taken 
of interest or profits, that the transaction 
was that of a mortgage by way of conditional 
sale and that they are entitled to redeem 
it. The defendants denied the transaction 
referred to by the plaintiffs and asserted 
that an absolute sale of the property for 
Rs. 1,C00 had been made in favour of 
their predecessor in title in 1852. The 
lower appellate Court has found that this 
allegation of the defendants is not made 
out and this finding is not impugned in 
this appeal. The Court below was of opinion 
that the predecessor in title of the plaintiffs 
made a mortgage by way of conditional 
sale in favour of the defendants’ predecessor 
in title and that the claim of the plaintiffs 
was not time-barred. As the Court of first 
instance had dismissed the suit upon the 
finding that the alleged sale of 1852 had 
been made out, the lower appellate Court 
remanded the case under section 562 of 


the old Code of Civil Procedure (Act No. - 


XIV of 1882) for decision of the other 
issues. From this order of remand the 
present appeal has been filed. The first 
plea taken in the memorandum of appeal 
is that upon a proper construction of the 
deed of 1845, the transaction was an out and 
out sale with a condition of repurchase. This 
plea has not been pressed. We may say 
that we agree with the learned Subordinate 
Judge in his conclusion as to the nature 
of the transaction. The learned advocate 
ton te appellants has confined his argu- 
ment to the second plea, namely, that the 
claim is barred by time. He contends that 
the mortgagor had a right to redeem at 
any time within 7 years, that this right 
to redeem, therefore, accrned on the date 
of the mortgage and that as the suit was 
brought more than 60 years after the accrual 
of that right, the claim is time-barred. 
A number of rulings have been cited tous, 
which are not all in harmony. The latest 
ruling, namely, Husaini Khanam v. Husain 
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Khan (1), on which the Court below relies, 
supports the view of the learned Judge. 
In the view which we take of the case 
we do not deem it necessary to enter into a 
consideration of the varioas authorities which 
have been cited. We think that iu each 
caso we must look to the nature of the 
particular mortgage and the surrounding 
circumstances to ascertain what the intention 
of the parties was. Having regard to the 
nature of the mortgage in the present case 
we do not think that it would be reason- 
able to hold that the mortgagor had a 
right to redeem before the expiry of 7 
years from the date of the mortgage. The 
transaction was on the fac2 of it one of 
absolute sale, bat as an agreement was 
executed on the same dite to raconvey the 
property, and -from the terms of the agree- 
ment it is manifest that the intention was 
that a conditional sale should be - effected 
and the mortgagee should enter into po- 
ssession and enjoy the profits in lieu of 
interest, it is, in the highest degree, im- 
probable that it was intended that the 
mortgagee should have possession for any 
term less than 7 years. He clearly had 
not ‘the right to foreclose the mortgage 
before the expiry of that term and we do 
not think thatthe intention was that the 
mortgagor should have the right to re-enter 
into possession at an earlier date. Itis true 
that at one place it is said in the document ex- 
ecuted by the mortgagee that the mortgagor 
should pay the money “within seven years,” 
but further on, it speaks of payment being 
made according to the period mentioned in it 
(hash miyad mundurja ikrarnama). Having 
regard to these circumstances the right 
to redeem did not, in our opinion, accrue 
until the expiry of the 7 years. The suit 
is therefore within time. We dismiss tho 


“appeal with costs. 


Appeal dismissed. 
(1) 29A. 471. ~- 
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ALLAHABAD HIGH COURT. 
Civiu Revision No. 54 or 1908. 
February 12, 1909. 

Present :—Mr. Justice Karamat Husain. 
WAZIR MUHAMMAD— PETITIONER 
versus 
HUB ULAL—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), 5. 195 
(7) (c)—Sanction to prosecute granted by Collector im 
an unappealable case—Revocation of sanction by 
District Judge—Juriadiction. 

A sanction to prosecute granted by a Collector 
ina case in—-twhich no appeal lies can be revoked 
by a District Judge whose Court is the pmncipal 
Court of Original Jurisdiction withm the meaning 
of section 195, clause (7) sub-clause (c) of the Crimi- 
nal Procedure Oode. That clause ig not limited to 
the Court of Small Causes, but applies to every 
Court, where there is no appeal from its decision. 

Civil revision against the order of the 
District Judge of Cawnpore, reversing the 
order of the Collector of Fatehpore. 

Satya Chandra Mukerji, for the Petitioner. 

Tej, Bahadur Sapru, for the Opposite Party. 

Judgment.—a suit for arrears of 
rent of a sum below Rs. 100 was instituied 
in the Court of an Assistant Collector of the 
2nd class and was decreed. Hub Lal, 
patwart was a witness for the plaintiff. 
There was an appeal under section 176 of 
the Agra Tenancy Act to the Collector who 
dismissed the suit and granted sanction 
for the prosecution of Hub Lal under sections 
198, 465, 471 and 466, Indian Penal Code, 
on the 9th of September 1907. Hub Lal 
applied in revision to the District Judge 
of Cawnpore, who, on the 6th of March 
1908, revoked the sanction. Wazir Muham- 
mad and Amir Muhammad now apply 
for revision of the order passed by 
the learned District Judge. Their learned 
vakil argues that the learned District 
Judge had no jurisdiction to revoke the 
sanction granted by the Collector of 
Fatehpur, inasmuch as the Court of the Dis- 
trict Judge of Cawnpore is not a Court to 
which the Court of the Collector of Fateh- 
pur is subordinate for the purposes of sec- 
tion 195 of the Criminal Procedure Code. 
Clause (7) of that section runs as follows : 

For the purposes of this section every 
Court shall be deemed to be subordinate 
only to the Court to which appeals from 
the former Court ordinarily lie, that is to 
say— (a) where such appeals lie to more 
than one Court, the Appellate Court of im 
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ferior jurisdiction shall be the Court to 
which such Court shall be deemed to be 
subordinate ; 

(6) Where such appeals lieto a Civil 
and also to a Revenue Court, such Court shall 
be deemed to be subordinate to the Civil or 
Revenue Court according tothe nature of. 
the casein connection with which the offence 
is alleged to have been committed ; 

(c) Where no appeal lies, such Court shall 
be deemed to be subordinate to the principal 
Court of original jurisdiction within the local 
limits of whose jurisdiction such first mention- 
ed Court is situate.” 

In the present case which was decided 
by the Collector of Fatehpur, there is no 
appeal from his order to any Court. The 
case will, therefore, be governed by clause 
7 (c), section 195. Mr. Satya Chandra 
contends that that clause is applicable to a 
Court of Small Causes from the orders of 
which there is no appeal to any Court. 
The learned advocate for Hub Lal, on the 
other hand, contends that the application 
of that clause is not limited to the Court 
of Small Causes, but extends to all Courts 
when their orders are not appealable. I 
am of opinion that the clause is not limited 
to the Court of Small Canses but applies 
to every Court, when there is no appeal 
from its decision. The finality of the 
-decision of the Court with reference to 
the nature of the case and not with re- 
ference to the constitution of the Court is 
the element which determines subordination. 
Jf I hold that the clause applies to the 
Court of Small Causes only, many offences 
committed before other Courts in cases in 
which there is no appeal from their orders, 
will be unpunishable and the safe-guard pro- 
vided by section 195 of the Code of Crimi- 
nal Procedureagainst the contempt of the 
lawful authority of public servants will 
lose much of its beneficial effects. I, there- 
fore, hold that the Collector of Fatélfpur, 
with reference to the nature of the case in 
connection with which the offence was com- 
mitted, was subordinate to the District Judge 
of Cawnpore and dismiss the application. 

Application rejected. 
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AND OTHERS— DEFENDANTS— RESPONDENTS. 

Malabar Low —Maramakkatayam —Tarwad —Sepzr- 

ap*riy of male member —Deroliution, whether lapses 
to fade tarwad or ts inheritable by tavazhi. 

Hela, by the Fall Bench, (Maler J, dissenting) :— 
The self- -acquisition of a male member of a Malabar 
ta) wad lapses, on his death, to the tarwad, and is not 
inherited by his tahi, 1. e., his brothers, sisters and 
their descendanta. 

Kallatı Kunju Morin v, Pa'at Eriasha M non, 2 M. 
H. C. R. 162, followed 

S A. No 781 of 1903 (unreported), referrad to 

Per M Lier, J.—Tho separate property of the male 
member of a tarwad ig inherited by his tarazhi. 


Second Appeal against the decree of the 
Sabordinate Jadge of South Malabar, at 
Calicut. in Appeal Suit No 141 of 1905, 
presented against the decree of the Court of 
the District Munsif of Manjeri in Original 
Suit No. 64 of 1904, 

ORDER or REFERENCE to A 
FULL BENCH. 

The suit is brought by the junior members 
of a Marumakkatayam tarwad against their 
Karnavan to recover arrears of maintenance. 
The Karnavan's defence is that the plaintiffs 
are already in possession of tarwad property 
which in the circumstances of the case is 
sufficient to satisfy their claim. To this it is 
replied that the property referred to does not 
belong to the tarwad. The decision of the 
question depends upon the rale of law appli- 
cable to the inheritanca to the separate pro- 
perty of a membar of a Malabar tarwad. 

“Phe proporties are found by the lower 
appellate Court to baths self-acquisition of 
two deceased members, Para Amma and her 
son Krishnan Nair. Itis contended for the 
appellant by Mr. Sundara Aiyar that on the 
death of Krishnan Nair, the survivor, they 
devolved exclusively onthe 9nd defendant, the 
sole surviving descendant of Para Amma; 
while Mr. Subramania Sastri for the respond- 
ent urges that they lapsed on his death to 
theiréarwad, of which the Ist defendant is the 
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Karnvzan aad the 2nd dalanan is only one 
of the junior members. 


The reported cases undoubtedly support the 
contention advanced on behalf of the respond-' 
ents anıl as we are urged to overrule them, it’ 
becomes necassary to review the rulings of 
this Court on that point. 


Tho earliest English writer on Marumak- 
katayam law is Mr. Strange, who was for a` 
long time in Malabar as Registrar and Jadge- 
and was subsequontly a Judge of the Sudder 
Court. He states the law thus in his Monal 
of Hindu Law :— 

“In the Province of Malabar, among the’ 
great body of its inhabitants, a different rule- 
of descent prevails from what exists in the 
other Districts of the Presidency, Canara ex- 
cepted. The inheritance runs in the female,” 
notin the male line. A man’s sons are not in 
the line of his heirs. His property goes to 
his sisters; sister's sons ; sister's daughters ; - 
sister’s danghter’ 8 sons and daughters; 
mother; mother's sisters; de” i 

The earliest decision of which we have any 
report is by Mr. Cook as Sub-Jndge of Cali- 
cut i in 1852 :— 

“ According to the law of nepotism, a, 
nephew may be heir to a Karnavan’s private` 
property, but as regards the tarwad pro- 
porty the eldest “member of the tarwad is the- 
rightful heir.” 2 

This rule is adopted by Mr. Justice Strange 
in the Manual already referred to. See sec-- 
tion 399 of his Manual. “ Self-acquired 
movable property, namely, that which is 
obtained by individual exertion and without 
aid from the family funds, belongs exclusively 
to the acquiror, and may be disposed of by. 
him at his pleasure. Females may hold it as 
well as males, On demise it descends in the- 
case of males to their sister’s sons, or nearest 
anandravens, and in the case of famales to 
their issue, male and female.” 

It will be noticed that reference is ie 
only to movable property. This is due ap- 
parently to the fact that nb that time there 
was nothing like self-acquired .immovable 
property, the Sudder Court (Hooper, Strange: 
and Philips, JJ.) having decided in 1859 : 

“Tt is immaterial in what way land is ob- 
tained in a family governed by Marumak- 
katayam the rule being, that however acquired 


‘by a member of the family, it becomes in-. 


corporated in the family possessions and is 
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under all the restrictions as to alienation af- 
fecting such property.” 

The first decision to which our attention 
has been drawn in which a different rule was 
laid down is Kamaran v. Ryru. Mr. Holloway, 
ag Judge of Tellicherry, held: “The truth of 
the matter is that Kannen (the deceased 
Karnavan) acquired the property and, follow- 
ing the fallacy which is very prevalent, it has 
been supposed that his immediate juniors are 
those entitled to inherit it. It is unnecessary 
to say that this is not the law of Malabar, a 
law which I deplore as fruitful in mischief, 
but by which I am bound.” It is said in 
Mr. Moore's Malabar Law that this decision 
was confirmed by the High Court, but that no 
judgment was written or reasons recorded. 

On this decision two observations have to 
be made. The first is that the self-acquisi- 
tion of a member should be inherited by his 
immediate juniors is admitted to bea very 
prevalent belief. The opposite view presum- 
ably that it should lapse to the tarwaud is 

deplored as fruitful in mischief.” The de- 
cision is not based on usage and no authorities 
are referred to. 

After he became a» High Court Judge Mr. 
Justice Holloway laid down the law in two 
decisions which are reported in Kallatilunju 
Menon v. Palat Erracha Menon (1). In 
the first case Philips and- Holloway, 
JJ., held ; see p. 162: “ Self-acquisitions of 
land by a member of a tarwad are his separate 
property during his life and may be charged 
by him for his personal debts. After his 
death they lapse into his tarwad property, but 
if accepted by the members they carry their 
obligations along with them.” In the second 
case, see p. 163, Scotland and Holloway, JJ., 
said : It is unquestionably the law of Malabar 
that all acquisitions of any member of a 
family undisposed of at his death form part 
of the family property, that they do not go to 
the nephews of the acquirer but fall as all 
other property does to the manage- 
ment of the eldest surviving male.” Tak- 
ing  tarwad” to mean a group of persons 
descended from a common female ancestress, 
with community of interest with oneanother— 
the only sense in which it is used in a Court 
of law—it is clear that theruleasabove stated 
is not intended to lay down the law of succes- 
sion applicable generally to a follower of the 
Marumakkatayam law ; 
| (I) 2 Wl H. C. R, 462. 
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may have been divided from the rest of the 
tarwad and hence may not have been at his 
death a member of the tarwad. The earlier 
decision refers to ‘a member of the tarwad’ 
and there is very little doubt that ‘family’ in 
the second judgment is used in the same 
sense. Itis to be noticed that Mr. Justice 
Holloway about the same time held that 
under the Hindu Law a similar rule prevail- 
ed, z.e., that the self-acqnisilion lapses to the 
co-parceners and is not.inherited by the wife ; 
ao Udatyan v. Ardanart Udatyan 
2). 

The noxt case brought to our notice is 
S. A. 534 of 1878 in which it was held that a 
will was not binding upon the tarwad of the 
testator as the claim of the tarwad to take by 
survivorship prevailed over the right by de- 
vise which took effect only after the testator’s 
death. The learned Judges (Innes ard Mu- 
thusamy -Aiyar, JJ.,) disagreeing with the 
Munsif, Mr. E. K. Krishnan, said : ‘ We must 
take it that the law is as laid down in Vol. 
11 of the High Court Reports, p. 162. The will 
then would not be binding upon the tarwad of 
the testator, because according to the law ap- 
plicabletosuch property the self-acquisition of 
the testator having been left undisposed of by 
him during his lifetime was not validly dis 
posed of by the will which could only take 
effect after his death.” The decision did not 
proceed upon the ground that wills were un- 
known to or invalid under Marumakkatayam 
law, but on the ground that they cannot 
operate against the claim by survivorship. If 
the ruling in Kallattkunju Menon v. Palat 
Erracha Menon (1) referred to in the judg- 
ment declares the law correctly this seems 
to be the necessary conclusion. 

The decision in Vira Rayen v. Valta Rant of 
Pudia Kovilagom, Calicut (3), is based upon 
the customary law applicable to stanome 
which isin many respects different from the 
ordinary law and is not applicable to the pre- 
sent case, A 

In the case next cited the representatives 
of the acquiror remained in possession of his 
property from 1859 to 1878. Jt was also 
found in that case though the Judges said 
that the finding was unnecessary for the deci- 
sion that the Karnavan of the tarwad had 
acquiesced in the claim set up by the repre- 


(2) 1 M. I. C. R. 412, 
(3) 3 M. 141. 


. 
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sentatives. The learned Judges say: ` “It is 
true that the opinion that the self-acquisition 
of an individual member descended to his own 
representatives has now been held to be er- 
roneous, but its very prevalence, so far from 
showing that the possession was not hostile, 
explains and accounts for the adverse po- 
ssession taken up by Rayiru.” Here also the 
prevalence of the belief and the assertion of 
right in accordance therewith are noticed. 
After this decision whenever the representa~ 
tives of the deceased acquiror of property 
have been in possession of the properties of a 
deceased member, the Courts refuse to draw 
the usual presumption ‘of permissive occupa- 
tion of tarwad property by a junior member 
but refer such possession to the claim as heir 
and representative. While the rule has been 
materially restricted in its operation by this 
decision, the next case, if not destructive of 
the principle on which itis based, certainly 
involves avery wide departure. The point 
was whether the self-acquired property which 
lapses to the tarwad according to these decisions 
enuresas assetsofthe deceased for the payment 
of his debts. If the tarwad took by survivor- 
ship the members while taking the property 
would not be liable to pay the debts. The 
learned Judges (Innes and Muthusamy Aiyar, 
JJ.) point ont that the self-acquisition of a 


member of a tarwad stands on the same foot- 
“ing as the self-acquisition of the member of a 


Hindu family under the Mitakshara law and 
that according to the decision of the Privy 
Council in Kattama Nauchear v. The Rajah 
of Shivagungah (4) such property -does 
not devolve by survivorship as the co-parce- 
ner has no communion of interest in it with 
the other co-parceners. They say: “He 
is, as it were, divided from them in re- 
spect of it. If they take it by reason of his 
leaving no descendants and no widow, they 
take as heirs and not as parceners.” They 
apply this principle to the Marumakkatayam 
tarif Ryrappan Nambiar v. Kelu Kurup 
(5). This decision has been followed by the 
late Chief Justice and Benson, J., who held 
that an undivided member of a turwad may 
dispose of his property by will, overruling 
the decision in S. A. 534 of 1878, See Achutan 
Nayar v. Cheriott? Nayar (6). The case of 


Komu Nair v. Ittiathe Amma (7) also was 
(4) 9 M. I. A., 580; W. R. 1 (P. C.) 
(5) 4 M, 160. 
t 22 M 9. 
7) 10 ALLJ 57, ab p. 69. 
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cited before us. It was there decided that 
though the self-acquisition of a person lapses 
to the tarwad on his death, yet, if such pro- 
perty was a gift from his father then his 
nearer representatives take such property to 
the exclusion of his farwad. Whether it is 
on the ground that the gift must be presumed 
to have been intended by the father for the 
benefié of all his children, or whether it is an 
exception to the general rule on account of 
such presumed intent, is not clear; but the 
result undoubtedly was still further to restrict 
in practice the operation of the rule in 
Kallatikunje Menon v. Palat Erracha 
Menon (1). These decisions conclusively 
establish that the members of a tarwad do not 
take by survivorship but by succession and the 
only question for decision is who is the heir, 
In deciding this question of customary law it 
is important to consider whether the com- 
munity have accepted the rule laid down in 
Kallatikumu Menon v. Palat Erracha 
Menon (1) and whether the usage has 
been consistent with it. For a wrong may 
become the source of customary law. In 
Alami v. Komu (S) it was decided that a 
testator, the last member of a tarwad, could 
dispose of his property by will. The deci- 
sion itself isnot in point as in that case there 
was no tarward and, therefore, there was no 
survivorship. But the facts found were that 
according to usage the practice of making wills 
by members of a éarwad was in vogue at 
least from 1826 and such wills were upheld 
against the other members. Usage thus did 
not recognize survivorship and the decision of 
the late Chief Justice and Mr. Justice Benson ` 
in Achutan Nayar v. Oheriotti Nayar (6); 
which was based upon the reason of 
the law, is fully supported by usage; 
and the decision in S. A. No. 584 of 
1878 which it overruled and which followed 
the decision in Kallattkunju Menon v. Palat 
Erracha Menon (1) based on the theory of 
survivorship is certainly opposed in principle 
to the usage as proved in Alami v. Komu (8). 

Mr. Wigram after referring to the rule laid 
down in Kallatikunju Menon v. Palat 
Erracha Menon (1) as undoubtedly in 
accordance with the ancient usage which re- 
garded the family as an indissoluble unit and 
took no thought of the individuals composing 
that unit observes in his book on Malabar 
Law “A practice, however, „appears to have 

(6) 12 M. 126, at p. 132. 
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sprung up of allowing self-acquired property 
to pass to the nearar heir in preference to the 
head of the family. Thus a woman's children 
inherited her self-acquisitions and a man’s 
solf-acquisitions were inherited by his nearest 
anundravan for the benefit of his branch,” t e., 
in other words his tavuzhi or the descendants 
of his mother. It would seem from Mr. Hol- 
Joway’s judgment in the Vellicherry case that 
this practice must have sprung up before his 
decision. Mr. Wigram appears to state the 
usage correctly and Mr. Justice Holloway 
apparently refused to recognise it as opposed 
tothe principle which he applied as well as 
to Hindu Law as to Marumakkatayam usage, 
that itis not the existence of co-parcenary 
with reference to the property in question 
that determines the question of the survivor- 
ship, but the status of co-parcenary among the 
persons as members of an undivided family, a 
view that cannot be maintained after the 
decision of the Privy Council in Kattama 
Nauchear v. The Rajah of Shivagungah (4). 

In the Aliya Santana families governed by 
the same law, with this difference that the 
practice is in more conformity with the theory 
of the law, evidence of usage was taken and it 
was found that it was, “ distinctly in favour of 
the claims of the heirs of the acquirer in his 
own branch and opposed to the claims of the 
tarwad”’ or in other words, the same as Mr. 
Wigram found from his own experience to 
exist in Malabar. See Antamma v. Kaveri 
(9). Similarly, in the case of another large 
community to whom this was assumed to ap- 
ply, the Chief Justice and Mr. Justice Moore 
held that the question was open Uhemnautha 
Attekunnath Lakshmi Amma v. Palakuzhu 
Thuppan.Nambudri (10). 

As to the opinion of the native lawyers, the 
same judgment, Antamma v. Kaveri (9), says 
that Mr. Krishna Menon “denies the accept- 
ed rule respecting the devolution of property 
under Marumakkatayam law.” Mr. Gopalan 
Nair, another experienced Subordinate Judge, 
said in a case where he had to deal with the 
devolution of the self-acquisition of a Mopla 
female: “Even in well conducted Nair tarwads 
in Malabar where the Marumakkatayam law of 
inheritance obtains in all its purity and integ- 
rity, a female’s property which is usually 
acquired by her more or less with funds deriv- 
ed from her parents or husband goes to her 

9) 7 M 675, at.p. 577. 

NUN 25 M. 662. 
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own children and I have never heard a single 
instance in which a good Karnavan has ever 
asserted the farward’s rights to property of 
this character. Mr. K. R. Krishna Menon, 
than whom there is no better authority on 
Malabar law has always maintained that a 
female’s property would descend to her own' 
children and not to the tarwad, and the oft. 
quoted authority on the other side is the deci- 
sion in Kallatilanje Menon v. Palat 
Erracha Menon (1) where the question 
was as to the ‘self-acquisition of a deceased 
male and not a female member.” See his 
finding in A. S. No. 125 of 1885. In Komu 
Nair v. Ittiatha Amma (7), Mr. Chandu 
Menon, another experienced Subordinate 
Judge expressed a similar opinion that a per- 
son’s tavazht would exclude the tarwad. He 
said in submitting his finding: “ I have no 
doubt in saying that according to thedecisions 
quoted in the order “ the rule of Malabar law 
is settled’? and after referring to the above 
decisions he stated that they “clearly estab- 
lished this proposition and I should have taken 
these to be the guide in solving the problem 
Ihave before me, but the common practice 
of Courts here has been very unsettled.” 
Mr. Kamaran Nair, another experienced’ 
Judge has stated his opinion in these 
words: “The acquisitions of an anandravan 
were inherited by his sister dnd nephew and 
these formed subordimate branches with 
distinct rights and a ka Karnuvan never 
interfered with them.” 

“ But the Courts 7 “yield- 
ing to the force of what they considered to be 
inexorable logic decided thatthe tarwad, if 
anything, must be one and indivisible and 
that all the acquisitions of a deceased member 
must lapse into it.” To the same effect is the 
opinion of the present Subordinate Judge of 
Palghat, Mr. Imbichunni Nair- “Under the 
immemorial custom of Malabar the private 
proporty of any individual member devolves 
on his immediate heirs, t.e., brothef¥"and 
sisters, after his death and does not lapse to 
the tarwad.” So also the late B. K. Krishnan, 
a Subordinate Jadge of great experience 
stated “ There is strong desire and conviction 
on the part of the people that their self- 
acquisitions should go to their ¢avashi and 
not to the tarwad Karnavan. I believe the 
people have been disposing as far as possible 
of their self-acquisitions by gift inter vivos to 
their own tavazht, so as to leave none to the 
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tarwad Karnavan. Ifthe general feeling of 
the people were respected, the law would pass 
self-acquisitions to the tavazhi ’—see their 
printed opinions annexed to the Report of the 
Malabar Marriage Commission. 

We have not referred to the opinions of 
Pleaders and Munsifs supporting the above 
view in the same .Report. There is ap- 
parently no lawyer who supported the law 
as laid down in Kallatskunjun Menon v. 
Palat Erracha Menon (1). h 

It is impossible to ignore this mass of 
native legal opinion. 

The decision in Kallattkunju Menon v. Palat 
Erracha Menon (1) can hardly be supported in 
principle. Their Lordships of the Privy Council 
have pointed out in Kattama Nauchear v. The 
Raja of Shivagungah (4) the process of 
reasoning to be applied in such cases. They 
first state the law applicable to the succes- 
sion to the property of a divided member and 
then proceed to consider whether any excep- 
tion to that rule has been made out in the 
case of an undivided member who may own 
separate property. It cannot be denied that 
the heirs of a follower of the Marwmakkatayam 
law, who does not belong to a tarwad, having 
been for instance divided from it are his 
tavazhi as stated by Mr. Wigram, 2.e., in the 
case of a female her own children, in the case 
of a male the descendants of his mother. Mr. 
Subramania Sastri for the respondents sug- 
gested that the heirs may be all those who 
were members of the tarwad atthe time of 
partition. They may be a hundred and more 
of varying degrees of relationship. This is 
not supported by any decision or writer on 
Malabar law. The text which explains the 
Brahmin view of the Marumakkatayam law 
which is thus translated by Mr. Logan in his 
Malabar Manual (p.157): “The right of 
inheritance goes towards the nephews ” shows 
that the community had long passed the stage 
when the right of dealing with self-acquisi- 
tion in his lifetime was only conceded as a 
privilege. 

Though therefore the decision in Kallatt. 
kunju Menon v. Palat Hrracha Menon 
(1) was passed in 1868, we find that 
the principle of that decision has been de- 
parted from in subsequent decisions; the ral- 
ing itself has been treated as a departure 
frota the customary law and has not been 
acquiesced in. It does not in terms apply to 
the separate property of females; we are, 
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therefore, of opinion that we are not justified 
for reasons already statedin applying it to such 
property. As to the self-acquisitions of males, 
as the decisions are directly in point and they 
ought not, in our opinion, to be followed we 
refer to the Full Bench the question whether 
the separate property of a member lapses to 
the tarwad or is inherited by his tavazhi, i.e., 
his brothers, sisters and their descendants. 

This Second Appeal coming on for hearing 
before the Full Bench on Monday and Tues- 
day the 8th and 9th days of March 1909, up- 
on perusing the order of Reference to the Full 
Bench and upon hearing the arguments of 
Mr. P. R. Sundara Aiyar, vakil for appel- 
lants, and of Mr. K. R. Subramania Sastri, 
vakil for the Ist, 10th and 12th to 14th re- 
spondents, and of Mr. C. B. Ananta Krishna 
Aiyar, vakil for the 2nd respondent, and the 
other respondents not appearing in person or 
by counsel, and the case having stood over for 
consideration till this day the Court expressed 
the following 

Opinion. 

The Chief Justice_There can, I think, 
be no question that the principle of the 
decision in Kallattkunju Menon v. Palat 
Erracha Menon (1), is opposed to the later 
developments of the Hindu Law, and it may 
well be that it is not in harmony with the 
sentiments of the people who are governed by 
the Marumakkatayam Law. l appreciate the 
force of the reasons for the alteration of the 
law which are urged in the order of reference. 
But the order of reference in effect asks us to 
overrule a decision which was given as long 
ago as 1863, and which. I think Iam right 
in saying, has always been followed by this 
Court. In a case which came before Sankaran 
Nair, J.,andmyselfas recently as March 1908, 
(S. A. No. 784 of 1905) we observe that it is 
now too late to question the decisions in 
accordance with which the separate property 
of a member of a tarwad lapses on the death 
of that member to the tarwad. 

In these circumstances Iam apprehensive 
as to the effect of an alteration of the law by 
judicial pronouncement. It seems to me its 
effect might be to unsettle titles which for 
many years,have been thought to be secure, 
and to open a wide door to litigation in Mala- 
bar. If this result were to ensue the evils 
might well outweigh the advantage of bring- 
ing the law into harmony with the wishes of 
the people. I think thisisa case in which We 
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should act on the maxim stare decisis, and 
that, if the law is to be altered it should be 
altered by the Legislatare which can make due 
provision for the safe guarding of vested in- 
terest and existing titles. 

The question on which our opinion is asked 
is limited to the self-acquisition of males. I 
am of opinion that the separate property of a 
member of a tarwad lapses to the tarwad. 

Miller, J—I ama party to the order of 
reference and do not think it necessary to say 
much. 5 

Iam not prepared to accept Mr. Subrah- 
mania Sastri’s contention that Holloway. J., 
in Kallatikunju Menon v. Palat Erracha 
Menon (1), founded his statement of the 
law on the view that the tarwud takes the 
self-acquired property of a decased member 
as his heir. It seems a clear inference from 
his nearly contemporaneous decision in Vara- 
diperumal Udaiyan v. Ardanari Udaiyan (2), 
that that was not'his view, and I have no doubt 
that if he viewed the tarwud in the light of 
an heir he would have made that clear. He 
wonld haye used those words of doubtful 
import, ‘lapse’ and ‘fall to the management 
of the eldest surviving male.’ 

The judgment in S. A. No. 534 of 1878 
proceeds on the view which I take of those 
decisions. 

The subsequent, cases establish the position 
that the farwad takes as heir, but in none of 
them was it necessary for the Court to decide 
as between the tarwad onthe one hand and 
the tavazhi of the deceased on the other. The 
decisions support Mr. Subrahmania Sastri’s 
case because they take the rule from Kallati- 
kunju Menon v. Palat EHrracha Menon 
(1) as correct and in some cases in 
Komu Nair v. Ittatha Amma (7), say that 
another rule is wrong, but in all the cases the 
Court might have reached the result which it 
did reach without deciding the question. 

What all these cases decide is, as I have 
said, that a separate property of a member of a 
tarwad goes to his heir, and the question is 
who is the heir. ‘fhe decisions in Kallati- 
kunju Menon v Palat Hrracha Menon 
(1) do not decide that question be- 
cause they evidently proceed ona different 
principle, and in none of the succeeding cases 
was it necessary to decide it for the purpose 
of the decree. It is suggested that the cases 
in Fallatikunju Menon v. Palat Erracha 
Menon (1) decide the point by implica- 


CASES. ti909 


tion, being based upon the usage, of Malabar, 
but there is nothing in the judgments to show 
that the matter was dealt with as one of well 
known or proved customary practices. 

There is thus no case deciding after dis- 
cussion of the question that the tarwad is the 
customary heir, no reason why a man’s heirs 
in Malabar should not be his nearest of kin 
as kinship is there understood, and on the 
contrary there are the opinions of Messrs. ` 
Cook and Strange prior to the decisions in 
Kallatikunju Menon v. Palat Erracha 
Menon (1) to support the view that the 
tavazhi is the heir and not the tarwad. 

Mr. Subrahmania Sastri drew a dismal 
picture of the difficulties to be encountered in 
giving’effect to the heirship of the tavazhi, but 
it seemed. to me that the difficulties he depicted 
are not insurmountable. The people of Mala- 
bar may take a lesson from their neighbours 


. in South Canara if they find the matter to 


difficult for their own capacity. 

It was suggested in S. A. No. 784 of 1905 
that ıt is now too late to question the law in 
the accepted cases, and if it were clear that it 
has been accepted by the people and acted on 
in their daily life there would be much to be 
said in favour of leaving these cases undis- 
turbed, but, as the order of reference shows, 
Malabar Judges have from time to time sup- 
ported the other view, which was acted upon 
even in Mr. Holloway’s time by a Karnavan, 
misled, as Mr. Holloway, thought, by a 
“very prevalent fallacy,’ a fallacy which 


„endures as a strong body of opinion to the 


present day. 

My answer to the question referred must be 
that the separate property of the member of 
a tarwad is inherited by his tavazht, 

Abdur Rahim, J.—The question on which 
our opinion is sought, whether the separate 
property of a male member of a tarwad lapses 
on his death to the tarwad or is inherited by 
his tavazht, admits to my mind of no doubt as 
to how it is to be answered and the answer must 
be given in favour of the farwad. The order 
of reference it will be seen uses the word 
‘lapse’ in indicating the basis of the tarwad's 
claim and the word ‘inheritance’ with re- 
ference to the claim of the tavrazsht and Mr. 
Sundara Aiyar who appeared for the appel- 
lant tavazhi rested the main strength of his 
argument on the alleged difference in the 
nature of the two rival claims. Upon this as- 
pect of the argument I shall have something 
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more to say presently, but I may observe now 
that the real question is what is the rule ac- 
cording to the Malabar law regulating the 
devolution of the self-acquisition of a deceased 
member of a tarwad, and it can make little 
difference on what theory you choose to base 
the rule itselfif one oxists. 
the first time deducing a rule of succession in 
such cases by some process of a priort reason- 
ing based on the analogy of other systems of 


law or on our own notions of the fitness of, 


things such arguments as Mr. Sundara Aiyar 
has addressed to us might be relevant. But 
admittedly the Malabar law provides for'the 
devolution of a Naysr’s property and all 
that we have to determine is whether the 
course of devolution is as contended for by the 
appellants or the respondents. And if the 
statement of the law on the subject as con- 
tained in the decisions of this Court is any 
guide to us, the point cannot be raid to be 
left inthe doubt. The Marumakkatayam law 
to which the question appertains is entirely 
customary law, for as stated by Holloway and 
Kindersley, JJ., in Wannathan Kandtle Chiru- 
that v. Keyakaduth Pydel Kurup (11) “if 
Malabar law is a branch of Hindu law it is 
one put out or, separated from the parent 
stem before the present form of Hindu law 
existed ”, and their Lordships of the Privy 
Council in Thiruthtpalli Raman Menon v. 
Varianyattt! Palisseri Raman Menon (12), 
at page 380, observe that there are no 
sacred writings among the Nayars having 
legal authority and their law is wholly based 
on the usages of the people. 

In the last mentioned case -the Judicial 
Committee proceed further to point out that 
some of those usages are so well established as 
to be judicially noticed without proof, while 
others of them are still in that stage in which 
proof of them is required before they can bo 
judicially recognized and enforced. Now if we 
find that ever since 1863 this Court has laid 
down a series of cases that the self-acquired 
property of a member of a tarirad devolves on 
his death upon the tarwad, I think we are 
bound to treat this as a very cogent proof of 
the law of Malabar on the point, for otherwise 
it would not havo been judicially noticed. It 
may, however, be open to a party to raise the 
question that such was never in fact the law, 
but was erroneously assumed to be so by the 
Courts or that though the rule has since been 

(11) 6M H.C R. 1¢4 (12) 24 M. 173. 
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adopted by the people or that in particular 
families some other mode of succession has 
prevailed. A person making such an allega- 
tion must, however, make it out by clear and 
sufficient evidence and needless to say the 
burden which he has to discharge is a peculiar- 
ly heavy one. 

In 1863 which, so far as the present ques- 
tion is concerned, is substantially the starting 
date of judicial authority, Philips and Hollo- 
way, JJ., in Kallattkunju Menon v. Palat . 
Erracha Menon (1) held, that ‘the self- 
acquisitions of land by a member of a 
tarwad are his separate property 3 
After his death they lapse into the tårwäd 
property.’ In 1864 Scotland, C. J., and Hol- 
loway, J, Kallatikunju Menon v. Palat 
Erracha Menon (1) held; “it is unquestion- 
ably the law of Malabar that all 
acquisitions of any member of a family un- 
disposed of at his death form part of 
the family property (t.e., tarwad property), 
that they do not go to the nephews of the 
acquirer but fall as otber property does to the 
management of the eldest surviving male 
(i 2., the Karnavan of the tarwad.”). I have 
inserted the explanatory words within brack- 
ets in accordance with what was conceded at 
the bar. In 1878 in S. A. No. 534 of 1878, 
referred toin the Order of Reference, Innes 
and Muthusamy Aiyar, JJ., expressed their 
opinion that the tarwad takes by survivorship or 
the self-acquisitions of one of its members. 
In 1881 Turner, C. J., and Muthusamy Aiyar, 
J., Vira Rayen v. Valia Rani of Pudia Kovtla- 
gon, Calicut (3), held, that according to the 
custom prevailing in the family of the Zamorin 
Rajas of Calicut who are the heads of the 
people following the Marumakkatayam, system 
the self-acquired property of the holder of a 
stanom (an office of dignity) becomes on his 
death the property of the Kovilagom (which 
corresponds I take it to an ordinary tarwad) 
in which he was born. The case to my mind 
is significant as furnishing some evidence of 
usage on the point in dispute. In 1881 Turner, 
C. J., and Hutchins, J., (Kanara Pamker v. 
Ryruppa Paniker (13), while referring to an 
opinion which prevailed to the effect that the 
self-acquisitions of an individual member de- 
scended to his own representative (meaning 
perhaps his brothers or sisters) state that the 
opinion has been held to be erroneous, but do 
not suggest that it has been so held wrongly. 

03)3 M. 22. | 
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In 1881 Innes and Muthusamy Aiyar JJ., 
Ryrappan Nambiar v. Kelu Kurup (5), held, 
that on the death of a member of a tarwad 
his self-acquired property lapses into the 
property of the ftarwad, but that it remains 
liable as assets of the deceased for the pay- 
ment of his debts. In 1884 Turner, C. J., 
and Muthusamy Aiyar, J., <Antamma v. 
Kaveri (9), dealing with the case relating 
to a family following the Alyasantanan law 
which resembles in many respects the Maru- 
makkatayam law refers to the rule governing 
succession to the self-acquired property of a 
member of a Malabar farwad as laid down in 
Kallatikunju Menon v. Palat  Erracha 
Menon (1) without suggesting any doubt 
ns to the correctness of the rule. In 
18&3 Kernan and Muthusamy Aiyar, JJ., 
Alami v. Komu (8), while discussing 
Whether the last surviving member of a 
tarwad can validly dispose of the tarwad pro- 
perty by will assume it to be the settled law 
that on the death of a member of a tarwad 
his self-acqnisition devolved on the tarwad. 
In 1891 Collins, 2. J., and Handley, J., in S. 
A. No. 1595 of 1889, say that the assets of 
the deceased member ofa t.rwad would be 
taken by the tarwad subject to the payment 
of his debts. In 1893 before Collins, C. J., 
and Shepherd, J.,in a case, Ilikka Pakra- 
mar v. Kutti Kunhamed) (14), concerning 
succession to the self-acquired property of 
n Mopla woman it was taken for grant2d that 
if she was governed by the Malabar law the 
property wonld go to her tarwad. In 1899 
Subramania Aiyar Moore, JJ., [Komu Nair 
v. Ittiatha Amma] (7), in laying down that 
the self-acquisitions of a member of the Mala- 
bar tarwad devolved on hia death not upon 
his heirs (meaning his sisters and their 
children), but upon the tarwad express their 
surprise that the Subordinate Judge in the 
lower appellate Court being a man of parti- 
cularly lengthened experience should have 
fallen into the mistake of holding to the con- 
trary. 

Thus there can be no question that since 
the rulings reported in Kallatt Kunju Menon 
vy. Palat Erracha Menon (1) to both 
of which Holloway, J., who, I understand, 
possessed particular acquaintance with the 
Malabar law wara party, all the Judges of 
the Court who have had occasion to express 
an opinion on the point accepted his statement 

(14) 17 M. 691, 
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as containing a correct exposition of the law. 
Before those decisions however Mr. Cook in 
1852 as Snb-Judge of Calicut had said that 
according to the law of nepotism a nephew 
might be heir toa Karnavan’s property and 
Mr. Justice Strange in his manual on Hindu 
Law also before the date of rulings in Kallah - 
kunju Menon v. Palat Erracha Menon (1) 
expressed an opinion that a man’s 
nephews and nieces succeeded to his movable 
property. Allowing full weight to the views 
so expressed in a guarded or qualified form by 
Strange, J., and Mr. Cook, they cannot be 
taken in face of the concurrence of judicial 
opinion which has since prevailed in a 
contrary sense for the space of nearly half a 
century, to throw any doubt upon what the 
general Malabar law is on the point. Those 
views might well be accounted for if they re- 
ferred to the practice obtaining in certain parti- 
cular families following a-rule of their own in 
this matter, and such practice might also have 
found favour with the more advanced section 
of the people of Malabar desirons of bringing 
themselves intoa line with other people. And 
that is the inference to which I have been led 
by the observations of Turner, C. J., and 
Hutchins, J, to which reference has already 
been made and by what Mr. Moore, who was 
also a Judge of this Court, says in his treatise 
on Malabar Law and Custom, a book which 
is constantly referred to as an authority on 
all questions relating to the institutions 
peculiar to the people of Malabar. He says at 
page 176 (8rd edition): “These rules laid 
down in the case already quoted (meaning 
the case in Kallatikunjs Menon v. Palat 
Erracha Menon (1) which is the leading 
case on the subject is undoubtedly in 
accordance with the ancient usage which re- 
garded the family as an indissoluble unit and 
took no thought of the individuals composing 
that unit. A practice, however, appears to 
have sprung up of allowing self-acquired pro- 
perty to pass to the nearer heir in preference 
to the head of the family;” and further on he 
states “ Traces of the practice alluded to by 
Mr. Justice Strange and Mr. Cook atill occa- 
sionally come into the notice of the Courts,” 
and cites a case in which the rule of succes- 
sion now contended for was found to be proved 
by the District Munsif. Mr. Mayne in his 
Hindu Law, section 241 (6th edition), also 
lays down: “ According to the existing Malabar 
law a member of a tarwad may make separate 
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acquisitions and dispose of them as he pleases 
during his life; but anything that remains 
undisposed of at his death becomes part of 
the family property.’ I might note here 
that reliance is placed in the order of reference 
upon the evidence of some witnesses who 
were examined before the Malabar Marnage 
Commission as supporting the view in favour 
of the appellants’ claim. but I need hardly 
point out that such statements cannot do 
away with the necessity of proving by evidence 
adduced in the case that the law of Malabar 
is not as laid down by the Courts. I may 
also observe that it was stated by the learned 
vakil who appeared for the respondents that 
other witnesses examined by the Commission 
expressed views which supported his clients’ 
case. 

I shall now briefly notice Mr. Sundara 
Aiyar’s arguments by which he tried to make 
out that the view oñ the law embodied in 
Kullati Kunju Menon v. Palat Erracha 
Menon (1) and corroborated afterwards by 
repetition in subsequent cases is wrong. He 
first of all urges that according to the law of 
nepotism which prevails among the Nayars a 
man’s heirs are his nephews and nieces and, 
therefore, if a different rule of inheritance is 
sought to be established with reference to the 
self-acquisitions of a: Nayar who is a member 
of a tarwad, it must be proved to be founded 
on special usage. But this argument over- 
looks the faot that the system of holding the 
property through the tarwad is at least as well 
established among the people of Malabar as 
the fact that their general law of inheritance 
is founded on the rule of nepotism. And I 
think it can hardly be disputed that the tar- 
wad system of enjoying property isin full 
vigour at the present day, as instances of rich 
tarwads consisting of numerous members con- 
stantly come to our notice. If the self-acquisi- 
tions of the members of the tarwad descended 
as a rule to their immediate relations to the 
exclusten of the tarwad the result in all like- 
lihood would be that very few tarwads would 
be left. This consideration fortifies me in 
thinking that the rule of succession in such 
cases as recognized by so many experienced 
Judges of this Court must be well-founded in 
the usage of the people. 

Tt is next argued that even ifthe rule in 
favour of succession hy the tarwud did prevail 
at one time it should no longer hold good as it 
has been held that the member of a tarwad has 
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during his lifetime full powers of disposition 
over his self-acquisitions and it cannot, there- 
fore, be said that the tarwad takes the pro- 
perty by lapse or survivorship. No doubt the 
use of the words ‘lapse’ and ‘ survivorship ”* 
points to a stage in the growth of the Maru- 
makkatayam system when the tarwad had an 
interest in the self-acquired property of one of 
its members, but 1 do not find it difficult to 
conceive that though this may serve to ex- 
plein its origin the rule in favour of succes- 
sion by the tarwad might have survived the 
state of things which gave rise to it. Forin 
the nature of things we musi. not look for 
strict logical consistency on the development 
of customary law such as that of Malabar. 
Though it may not now be quite logical to 
speak to the ftarwal’s succession as by sur- 
vivorship or lapse there can be no doubt as to 
what the Courts meant, for Mr. Justice Hol- 
loway himself while affirming the right ofthe 
tarwat holds that during his lifetime the 
acquirer is fully entitled to dispose of his self- 
acquisition. 3 

Tho learned yakil for the appellants com- 
plained of great hardship ifthe claim of the 
tarwad was preferred to that of the tavashi 
and indeed he used stronger language, saying 
that it would be unreasonable tohold in favour 
of the tarwad’s claim. But he has failed to 
convince me that his complaint is well-found- 
ed, not that considerations of hardship, even if 
well-founded, would in any way affect the 
question. A tarwad, however remote the re- 
lationship of some of its members may be, is 
undoubtedly the natural family of the fol- 
lower of the Marumakkatayam system, who is 
born and brought up there and is entitled as 
long as he lives to be maintained and to have 
all his legitimate expenses paid ont of the 
tarwad property and enjoys whatever other 
advantages the membership of such corpora- 
tion might afford. How can it, therefore, be 
unreasonable to sey that property of a Nayar 
should devolve on his death upon the tarwad. 
On the other hand [should consider it emi- 
nently reasonable and in the fitness of things 
for a people whose social life is so moulded to 
adopt such a rule regulating the succession to 
their property. Itis said, however, that a 
Nayar is bound to his tavazht by closer ties of 
relationship than to his /arwad. That might 
be so generally, but at the same time the 
statement would not hold good with reference 
to each individual member of a farwad and of 
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a tavazht. The tavazht is the name for a 
group of relations consisting of a man’s bro- 
thers, sisters and their descendants as stated 
in the order of reference and could not include 
‘this mother and grandmother nor their bro- 
thers and sisters and their children all of 
whom, however, would belong to the man’s 
tarwad which comprises all the descendants of 
a common female ancestor ranging from the 
nearest to the most remote. When the com- 
petition, therefore, is between the tarwad and 
the tavazhi, I shall find it difficult to affirm 
with any certainty that a Nayar would be apt 
to regard for instance his brothers and sisters 
as having greater claims upor him than his 
mother. However they may be, 1 feel myself 
bound to hold that the Jaw on the point in 
disputes is as laid down by the Judges of 
this Court from the day of Holloway, J., 
onwards. 

I am also of opinion that though in the cases 
quoted the present question was not the one 
brought up for actual decision, still as it was 
necessary to come toa decision upon it in 
order to reach the conclusion arrived at by 
the learned Judges, the controversy falls within 
the principle expressed by the Judicial Com- 
mittee in Chotuy Lall v. Chunnoo Lall (15) 
where they observe: “ The Courts ought not to 
unsettle a rule of inheritance affording a long 
series of decisions unless it is manifestly op- 
posed to Jaw and reason.” The danger is 
obvious of overruling at the present day the 
decisions which have laid down the law in 
favour of succession by the tarwad as I have 
said [ am not satisfied that the rule so enun- 
ciated is wrong. I need scarcely observe that 
if the matter had been ves integra I would have 
hardly ventured onsuch a question to express 
dissent from my learned brothera Miller and 
Sankaran Nair, JJ., but having regard to 
the authorities the only possible answer in 
my opinion is that which I suggested. 

(15) 40 744 at 755; 61 A.16; 8 C. LJ. 466. 
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(6: A. L. J. 238). 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 872 or 1908. - 
February 5, 1908. 
Present :—Mr. Justice Griffin. = 
PANNA LAL 
TeTSus 


EMPEROR. . 

Excise Act (XII of 1896), s 21—Sale without license 
—Sale not for profits. 

One Panna Lal, who had no license under the 
Excise Act, purchased some methylated spints for 
the Secretary of the Jhansi Club from whom ho had 
received orders for the same He sent the spirits 
to the Club and made no profits for himself Held, 
that under the circumstances the transaction did not 
amount ton sale under section 21 of the Excise Act. 


Criminal revision from an order of the 
Sessions Judge of Jhansi, confirming an order 
of J. H. Christie, Esquire, Magistrate, 1st 
Class, of Jhansi. 

Sital Prasad Ghose, for the Appellant. 

W. K. Porter, Assistant Government Adyo- 
cate, for the Crown. 

Judgment,.—This is an application for 
revision of an order of the Cantonment 
Magistrate of Jhansi, convicting the applicant, 
Panna Lal on two charges under the Excise 
Act, one under section 21 and the other 
under section 51. ` 

The facts which form the basis of the 
first charge are that Panna Lal, who holds 
no license under the Excise Act, had re- 
ceived an order from the Secretary of the 
Jhansi Club, for some methylated spirits. 
Panna Lal obtained the methylated spirits 
from another shop and sent it from there on 
to the Club, without makıng any profit in the 
transaction. Under the particular. circum- 
stances of the case itis difficult to call this 
transaction a sale. I, therefore, set aside the 
conviction and sentence under the first charge. 

The second charge against the applicant, 
which was amply proved, was that he had 
purchased at a Court sale a quantity of 
wines and spirits knowing that he had no 
license for possession or sale of such Mauor. 
I am unable to interfere with the order on 
the second charge. F 

I allow the application-to the extent above 
indicated and set aside the conviction’. nd 
sentence under section 21 of the Excise 
Act. The fine of Rs. 30, if realized, will 
be refunded. The application is otherwise 
dismissed. 


Order modi fied. 


fms, 
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(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
ORDINAL APPRAT No. 174 or 1909 
AND 
URIMINAL Revreron Oass No. 69 or 1909. 
(CRrIMINAL REVISION Peritroy No. 57 or 1909) 
April 14, 1909. 

Present :—Sir Ralph Benson, Judge and 

Mr. Justice Miller. 
IN CRIMINAT, APPEAL No. 174 or 1909. 
G. HARISARVOTHAMA RAO—APPELLANT 
-—(2nd Accuszp) 
versus 
EMPEROR. 
IN CRIMINAL Revision Cass No. 69 or 1909. 
EMPEHROR— PETITIONER 
versus 
1. BODI NARAYANA RAO, 2. G. HARI- 


SARVOTHAMA RAO—Accosep. 

Penal Code (Act XLV of 1860), 8 124 A—Sedition— 
Seduous articles in a newkpaper—Liability of printer 
and proprietor, nature and eatent of— Articles published 
tender the au‘hority of proprietor, liability of proprietor 


Jor—Printing Presses and Newaprpers Act (XXV of 


1867)}58. 7 —Effert of declaration made under 8. 7 as 
printer—Hiidence—Admisibility of seditious articles 
other than tuut forming tha subject of charge. 

The fact that a person makes a declaration as 
rintor of a newspaper, under section 7 of the Printing 
ressos and Newspapers Act, raises a presumption of 

his liability as prmter and pubhsher for seditious 
articles published therein, and if that presumption is 
not rebutted his guilt is conclusively established. 

Ramasamy. Lokanuda, 9 M. 887, ab p. 390, 
followed. : 

The publication of a seditious article in a news- 
paper is not ordinarily the work of either the writer 
alone, or of the proprietor alone, or of the editor alone, 
or even of all three together The masin qu) ficit 
per alum facit per se apphes and the publication 
should be held to be the act of the person or persons 
who authorised it, and the grant of authority may,be 
proved by direct evidence or as a reasonable inference 
from the conduct of the parties and all the surrounding 
circumstances. In oach oase itis & pure question of 
fact, to be proved like any other fact by direct ov- 
dence orasa reasonable inference from facts proved 
or admitted, and considered in relation to all the 
circumstances of the particular case 

Where itis sought to incriminate the printer for 
seditious articles published in a newspaper, the prose- 
cution need not give any ovidence that he 1s the print- 
er or publisher. It1is enough to produce the decla- 
ration made by him under section 7 of Act XXV of 1867. 
But in the case of a person incriminated as proprietor, 
it is necessary first of all to prove that he is the pro- 
prietor The question of what presumption, if any, 
will arise from such proof, will depend on circum- 
stances. 

In the case of large paper with a separate editor, 
who is responsible for the selection and publication of 
literary matter, no prosumption can primt facie be 
made that the proprictor nuthomsed the publication of 
seditious matter appearing init Nor can such pre- 
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sumption be made in the case of an absentee proprie- 
tor Bnt such presumptions in favour of tho proprie- 
tor can berobutted by proof, direct or inferential, that 
the proprietor did, in fact, authorise the publication. 
In the case of a potty paper, with no separate editor 
responsible for tho hterary matter and published 
under the eye of tho proprietor, the presumption that 
the propiietor authorisod the publication of seditious 
articles appearing in it might be an eminently reason- 
able one, though of course, ıb would be open to the 
proprietor to rebut ıt and provo that the publication 
was, in fact, not authorised by him 

Lord Cockburn’s Judgment in R.v. Holbrook, 4 
Q B. D. 42, applied 

As the effect of Lord Campbells Act in England was 
to bring the law into harmony with general principles: 
Heid, that those principles are appheable in construing 
the law as Inid down in the Indian Penal Code 

To/prove tho seditious charactor of an article apponr- 
mg ina newspaper, proof of other seditious articles 
appearing in the same newspapor is admissible 

R. v, Holbrook, 4 Q. B D 61, followed. 


Appeal by the accused against the sentence 
of the Court of Session of the Kistna Division 
in Case Nos. 33 and 34 of the Calendar for 
1908. 

Petition by Government under sections 435 
and 439 of the Code of Criminal Procedure, 
praying the high Court to revise the sentence 
of the Sessions Judge of tho Kistna Division, 
pasred on the accused in S. ©. Nos. 33 and 34 
of 1908. 

Mr. T. Prakasam., for the Ist accused. 

Mr. Kunjunus Nair, forthe 2nd accused. 

The Public Prosecutor, for the Crown. 

Judgment.—lIn this case, Bodi Nara- 
yana Rao and G. Harisarvothama Rao have 
been convicted of an offence punishable under 
section 124A, Indian Penal Code, in respect 
of an article published in the Telugu Weckly 
Journal “ Swaraj,” on the 26th March 1908. 
The former (Narayana Rao), on the 18th 
March 1908, made the statutory declaration 
under Act XXV of 1867 that he was the owner 
of the Swaraj Press and the Printer and Pub- 
lisher of the “Swaraj” newspaper. The 
latter was the ‘managing proprietor” of the 
paper. The article reads as follows :— 


Perverted mind 

“Tt is unnecessary to mention in detail the 
inhuman cruelty the Feringhees showed 
(caused) to the patriots and natives in Tutico- 
rinin the name of authority. Just as it is 
said that all those that are born in Lanka 
(Ceylon) are only Rakshasas, so it is known 
to the world that all the white faced (men) 
who are arriving in this country possessed of 
uncontrolled power, become ill-natured, hard- 
hearted and seized by the Devil of envy; 


194 
HABISARVOTHAMA RAO 0, EMPRROR. 


vommit many horrible actions; and continue 
to venture to oppress the mild Indians, even 
without fear of sin. Now, the great demon of 
the holy hymn of Bande Mataram seizes these 
merciless men, and makes them act under its 
influence. By the influence of this demon, 
they forget themselves and fan the great fire 
of people’s power for their funeral pyre, Alas! 
Pity. What a seditious act did Chidambaram 
Pillai commit ? What a murderous act did he 
do! Would he have been prepared to go to 
jail rending the hearts of the Teringhees 
without admitting even at the request of ‘the 
Collector that he committed an offence which 
he had never committed ? Oh! The sense of 
Justice of the Collector! As some people, 
being provoked by the whipping of the 
District Superintendent, began to throw 
stones, the Collector caused rifles to be fired 
to put down (avert) that great calamity, and 
got killed a young boy of 13 years returning 
from a temple with “Sacred food” in his 
hands, and two other unarmed and inoffensive 
passers-by. Even this is not without a strong 
reason. When questioned by the District 
Superintendent, why the Swadeshi shop was 
decorated, why should the shop clerk have 
uttered the words for welcoming Mr.Pal which 
sound very harsh to the ears of the Feringhee 
people P What if they were uttered ? Why 
should the natives indicate their anger 
without keeping quiet like dogs, when the 
clerk was whipped by the Superintendent P 
What other less punishment than what he 
had actually inflicted could the Collector have 
imposed on such mischievous people ? 

Hallo! Feviaghee, Croel tiger? You have 
indeed devonred simultaneously three inoffen- 
sive Lndians ina moment without any canse. 
You have been transgressing your own laws 
too. You fear-stricken man, it is natural for 
men blinded by arrogance to entertain such 
perverted thoughts. You yourself have ex- 
posed your secret. You have declared that 
the arbitrary Feringhee rule is drying up at 
the mere breeze of the development of Indian 
nationality ”, 

The article is undoubtedly one calculated to 
bring the Government established by law into 
hatred and contempt and to excite disaffection 
towards it. If it was published by, or by the 
authority of, the accused they were rightly 
convicted. The plea of the 1st accused was 


that though he was styled editor, he was so` 


only in name, that he did not write articles, 
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that his duties were mainly those of a clerk 
keeping registera and the lke for a remu- 
neration of Rs. 15 monthly. He, however, 
admitted, that he used to receive articles 
written by others and pass them and hand 
them on to the printer and get them pub- 
lished. This accused has not denied that he 
did this in respect of the article incriminated, 
nor has he attempted to show that he is not 
liable as the printer and publisher. He is 
not illiterate. The fact that he made the 
statutory declaration raises a presumption of 
his liability as printer and publisher, and as 
he has not rebutted the presumption his 
liability is conclusively established. Rama- 
sami v. Lokanada (1). In his statement 
before the Magistrate he said that the second 
accused wrote the incriminating article, but 
that statement cannot be considered as against 
the 2nd accused, inasmuch as the lst accused 
did not make a confession of his own guilt, but 
merely desired tothrow all the guilt on the 2nd 


accused. The 2nd accused before the er ea ad 


declined to make any statement, and before th 
Sessions Judge he merely pleaded that the 
article was published during his absence in 
another village, and that he only lent his 
name to the paper. 

The Sessions Judge, by some strange con- 
fusion of thought, ruled that under the terms 
of the sanction given by the Government for 
the prosecution, ıb was not open to the prose- 
cution to prove the authorship of the article. 
There is, therefore, no evidence on that point, 
though it would obviously have been the 
most direct and complete means of proving 
the guilt of the accused. It is necessary, 
therefore, to see whether there 18 evidence to 
show that the article was published by his 
authority, so as to vender him criminally 
liable. 

The criminal liability of the proprietor of 
newspaper under the English Common law, as 
now modified by Lord Campbell’s Act 6 and 
7 Victoria C. 96. s. 7, has been fully explain- 
ed in the leading case of R. v. Hollbrook (2). 
That whole case is deserving of the most 
careful study as an authoritative exposition of 
the criminal liability of the proprietor of a 
newspaper in respect of the matter published 
by its means. In that case it was proved 
that the literary department of the newspaper 
in question had been intrasted to an editor, 

(1) 9 M. 387 at p. 390 

(2) 4Q.B Div. 42, 


~ 


Vol. It] 


HARISARVOTHAMA RAO #, EMPEROR. 


who inserted in it what he thought fit in the 
way of articles, correspondence, etc; that of 
the three defendants, who were proprietors of 
the paper, each took the management of a 
particular department of the business other 
than the literary department; that at the 
time of the publication of the libel one of 
them was absent. from home on a¢count of 
ill-health, and that neither of them had given 
any authority for or consent to the publica- 
tion complained of, or had any knowledge of 
the libellous article until his attention was 
called to it after the paper was in circulation. 
Lush, J. after referring to the Old Common 
law of England under which the proprietor of 
a newspaper was criminally liable for the 
publication of a libel in its columns, even if 
the libel was inserted without his knowledge, 
quoted s. 7 of 6 and 7 Viet. 0.90: “ Whenever 
upon the trial of any indictment or informa- 
tion for the publication of a libel, under the 
plea of not guilty, evidence shall have been 
given which shall establish a presumptive case 
of publication against the defendant by the act 
of any other person by his authority, it shall be 
competent to such defendant to prove that 
Such “publication’ was made without his 
authority, consent or knowledge, and that 
the said publication did not arise from want 
of due care and caution on his part.” * * * 
and added that the law, as thus modified, was 
that “an authority from the proprietor of a 
newspaper tothe editor to publish what is 
libellons is no longer to be, as it formerly 
was, a presumption of law, but a question of 
fact. Before the Act the only question of 
fact was whether the defendant authorised 
the publication of the paper; now it is 
whether he authorised the publication of the 
libel. Tt te true that the production of the paper 
which contuins the libel, coupled with proof that 
the defendant is the proprietor, is prima facio 
emdence that he caused the publication of the 
libel and the onus ts on him to prove the 
negative. But when he has proved that the 
literary department was intrusted entirely to 
an editor, the question what was the extent of 
the authority which that employment involved te 
to be tried upon the principle which ie applicable 
to all other questions of authority. And I think 
the jury ought to be told, in this as in 
every other case, that criminal intention is 
not to be presumed, but is to be proved, and 
that, in the absencs of any evidence to the 
contrary, a person who employs another to do 
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a lawful act is to be taken to authorise him to 
do it in a lawful and not in an unlawful 
manner.” 

The learned Judge then added these most 
important words: “Iam far fiom saying that 
the mere appointment of an editor without super- 
vision or control may not, in some cases, involve 
an authority to publish Libels. If the paper was 
a calumnious paper, tis general character would 
negative the ordinary presumption of innocent 
tntentton, and fairly lead to the inference that 
the proprietor authorised the insertion of 
slanderous articles.” 

Cockburn, C. J. sums up his conclusions in 
these words: “I have no hesitation in saying 
that, where a generalauthority is given to an 
editor to publish libellous matter at- his 
discretion, it will availa proprietor nothing 
to show that he had not authorised the publi- 
cation of the libel complained of. It is 
equally clear that though in the authority 
originally given to the editor no license to 
publish libellous matter may have been 
contained still such an authority may be 
inferred from the conduct of the parties, as, for 
tnstance, from the fact that other libels have 
been published in the paper, which have Come 
to the knowledge of the proprietor and without 
his remonstrance or interference, or the removal 
of the editor, from which the assent of the 
proprietor might well be inferred. I, therefore, 
do not feel the apprehension which has been 
expressed of the mischief which would result 
from the impunity which newspaper proprie- > 
tora would derive from holding them free from 
criminal responsibility, when they employ an 
editor with general authority to conduct the 
paper. The impunity would quickly cease if - 
they suffered the paper to become the vehicle of 
calumny. There are journals us to which no Jury 
would hesitate to say that the editors were 
authorised by the proprietors to invent or gire 
currency to libel.” 

Lord Campbell’s Act, of course, isnot in force 
in India, and the Criminal Law of England is 
not necessarily the same as the Criminal Law 
of India as contained in the Indian Penal 
Code; but, as pointed out by Cockburn, C. J., 
the purport and effect of Lord Campbell’s Act 
was to bring the “law inco harmony with 
general principles” (page 60), and those 
principles are applicable in construing thelaw 
as laid down in the Indian Penal Code. 
(Mayne’s Criminal Law of India, 2nd Edition, 
page 522.) As stated by Petheram, O. J., the 
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offence under section 124 A, “ is attempting to 
excite disaffection by words intended to be 
read, and I think that, whoaver the composer 
or writer might be, the person who used them 
for that purpose, within the opinion of the jury, 
was guilty of an offence under section 124 A.” 
Queen-E'mpress v. Jogendra Chunder Bose (3). 

Strictly speaking the publication of a sedi- 
tious article in a newspaper is not ordinarily 
the work of either the writer alone, or of the 
proprietor alone or of the editor alone or even 
of all three together. They employ the 
compositor to print the article, and the post 
office or other agency to distribute it, but the 
maxim qui facit per alium fuctt per se applies, 
and the publication is held to be the act of 
the person or persons who authorised it, and 
the grant of the authority may be proved by 
direct evidence or as a reasonable inference 
from the conduct of the parties and all the 
surrounding circumstances. In each case it 
is a pure question of fact, to be proved like 
any other fact by direct evidence or as a 
reasonable inference frém facta proved or 
admitted, and considered in relation to all the 
circumstances of the particular case. 

Section 14 of the Indian Evidence Act lays 
it down as a rule that, “the Court may pre- 
sume the existence of any fact which 2t thinks 
likely to have happened, regard being had to 
the course of * * * human,conduct, and 
public and private business in their relation 
to the facts of the particular case,” and it 
gives as a familiar illustration of the rule the 
case of a person found: in possession of 
property recently stolen. The Court may 
presume either that he stole the property, or 
that he received it knowing it to be stolen, 
unless he can account for his possession. So 
in the case of a newspaper, as pointed out by 
Lush, J., in the passage already quoted. it is 
open to the. Court to presume that the 
proprietor, who from his very position as 
proprietor has the control of the paper, 
authorised the publication of the matter which 
appeared init. But the propriety of making 
such a presumption depends on ‘circumstances 
It would obviously be improper in the case of 
a large paper, with a separate editor who was 
responsible for the selection and publication 
of the literary matter. It would be equally 
improper in the case of an absentee proprietor. 
In, both these cases the original pre- 
sumption would be rebutted by the addi- 

(3) 19. C. 36 at p 4], 
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tional facts and is would be necessary for the 
prosecution to give proof, direct or as a 
matter of reasonable inference, that the 
proprictor did, in fact, authorise the publica- 
tion. But ina petty paper, with no separate 
editor responsible for the literary maiter, 
and published under the eye of the proprietor, 
the presumption might be an eminently 
reasonable one, though, of course, it would be 
open to the proprietor to rebut it and prove 
that the publication was, in fact, not autho- 
rised by him. Act XXY of 1867 has nothing to 
do with the liability of the proprietor of the 
newspaper. It establishes the prima facte 
liability as publisher of the person who is the 
declared printer or publisher. In his case 
the prosecution need not give any evidence 
that he is, in fact, the publisher It is 
enough to produce the declaration. Bat in 
the case of a person incriminated as proprie- 
tor it is necessary first of all to prove that he 
is the proprietor. The question of what 
presumption, if any, will arse from such proof 
will depend on circumstances; and the pro- 
prietor’s liability for the publication of the 
matter must be established to the satisfaction 
of the Court by direct proof or as a matter of 
reasonable inference from all the facts.of the 
case. 

“Let us now see what was the position and 
conduct of the 2nd accused. From an entry 
in the 2nd accused’s diary under date the 
llth March 1908, and from the evidence of 
Viramalliya (10 P. W ) it appears that on 
that day the 2nd accused, and the 1st accused 
and brother (Iswara Rao since deceased) of 
the witness and one P. Lachminarayana 
entered into an agreement for the revival of 
the ‘Swaraj’ paper, which had ceased pub- 
lication a short time previously. The terms 
of the agreement are not recorded in the 
diary, but from the evidence of the 10th 
witness it appears that the 2nd accused was tn 
be the managing proprietor, Ist accused the 
editor on a fixed pay of Rs. 15 per mensem, 
Lachiminarayane was to finance the paper 
and be treasurer, and Iswara Rao, who owned 
& press, was apparently to do the printing. 
The 2nd accused was to have 31 sharers out 
of 100 in the venture, and the other 3 persons 
23 shares each. On the next day the 2nd 
accused left Bezweada, where the revived 
‘Swaraj’ was being printed and went to the 
village of Garagaparru, where he lived for 
nearly a month in the house of the 11th 
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P. W. On the same day (12th March) the 
‘first issue of the revived ‘Swaraj’ appearéd. 
It is entitled in English “A Natioralistic 


Telugu Weekly ” and G. Harisarvothama Rao, 


M. A, is stated to be its proprietor, and B. 
Narayana Rao its editor. There is also an 
antroduction in the issue of the 12th. headed 
“ourselves” in which there is a grandilo- 
quent eulogy of B. C. Pal, and the re-birth of 
the paper is connected with his release from 
prison; the object of the paper is stated to be 
“the infusion of the new spirit in the Telugu 
country,’ and itis announced that Srijut G. 
Harisarvothama Rao Pantulu Gara, M. A., 
“ has assumed the Athipatyam ” of the paper. 
There has been some discussion as the 
meaning of the word “Athipatyam”. It 
appears to be used to signify either the 
editorship or the proprietorship of a paper or 
both. Probably its meaning as used in the 
article is best indicated by the words which 
the paper bas chosen to describe the 2nd 
accused’s connection with it, viz., “ managing 
proprietorship.” In a small paper of this 
kind duties, which in a larger paper would be 


—~ performed by separate persons, are often per- 


formèd by the same person, and even if there 
is a nominally complete staff, the definition of 
duties is rarely complete. The same man js 
often Proprietor, Editor, Printer and Mana- 
ger. The wuse of the words “has assumed ” 
the Athipatyam is not appropriate to a bare 
proprietorship, but must refer to the duties of 
editor or manager or both. 

So likewise on the blank post cards, 
(Exhibits O and O 1) found at the “ Swaraj” 
Office, there are printed in English the words 
“ Swaraj.” High Class Telugu Weekly”. 
Established 1907, G Harisarvathama Rao, 
M. A., managing proprietor. In the issue of 
the 26th March 1908 in which the article 
charged as seditious is printed there is the 
same statement that G. Harisarvothama 
Rao, M. A., is the proprietor. It is, therefore, 
clear that the 2nd accused was prominently 
put forward by the paper as its managing 
proprietor and in fact had the largest share 
in it as proprietor. It is also clear that 
notwithstanding his living for some time in 
another ` village he was in fact actively 
engaged in the work of managing and super- 
vising the issue of the paper. On the 14th 
March, that is two days after leaving 
Bezwada, he writes Exhibit S(1) from “Camp, 
Garagaparru ” on paper which belongs to the 
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“ Swaraj,” newspaper as shown by the printed 
words on the margin of the paper. The 
letter is addressed to Lakshminarayana one of 
the three persons who started the paper with 
the 2nd accused. It runs, “sending matter 
to-morrow. How is it we have not yet got last 
paper P Havet Mr. Kaleswarn Rao and Mr. 
Narasimhan given their contributions ? What 
about the old ‘Swaraj’ editor. It seems he 
threatened he would withdraw his declaration. 
If that should happen, some one of you 
declare and let the paper stop on no account. 
Ask Mr. Veeramalliah to correct proof. Be 
prompt. Send 20 papers to my address. 
All well; rest in my next. Hoping this finds 
you in sound health. 
Yours sincerely, 
G. Harisarvothama Row.” 


Now here we see the 2nd accused promising 
to send matter for publication, and enquiring 
(as an editor might) about other expected 
literary contributions. He also gives authori- 
tative instructions as to the person (10th 
P. W.) who is to correct the proofs and the 
steps to be taken if the declared printer and 
publisher of the defunct “Swaraj” should with- 
draw his declaration. He says thatif that 
should happen “one of you” should declare 
and not let the paper stop on any account. 
What he expected appears to have happened, 
for on the 18th March one of them, viz., the 
lst accused signed the statutory declaration 
(Exhibit F) as printer and publisher of the 
paper. The 2nd accused also in the above 
letter directed 20 copies of the paper to be 
sent to his address evidently for distribution 
to others. Every sentence in his letter 
shows, that this accused so far from being a 
mere name lender or a person with a bare 
pecuniary interest was the mainspring and 
Director General of the venture and was 
discharging in his own person the duties of 
both the editor and manager and was actively- 
engaged in the distribution of the paper. 

Not less instructive is Exhibit P, written 
on the next day (15th March) to the same 
person as follows :— 

“ GuRGAPUR, 
March 15—08. 

Dear LAKSHIMINARAYANA, 

Paper not satisfactory ; order pink by wire. 
Look to corrections carefully. Arrangement 
of matter should be attended to. Remove at 
one Kaneerla Venkatakrishnaya’s foreign 
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cloth advertisement, and in the next note put 
a note that it was published by mistake, or 
the paper may go unpopular. All well. 
Hoping this finds you in sound health. 


Yours sincerely, 


G. H. §. Rao. 


Send 1 copy V. P. to Pammi Venkatanara- 
simhalu.’’~ 

Here again we see him issuing authoritative 
orders (not mere advice) as to the kind of 
paper to be used, the correction of proofs, the 
arrangement of the printed matter, and the 
distribution of copies, and even’ directing the 
immediate removal of an advertisement 
regarding foreign cloth, lest it should render 
this “ Swarajist ” paper unpopular with its 
readers. The order was too late to stop the 
offending advertisement in the issue of the 
19th March, but it was removed from that of 
the 26th March in accordance with his 
orders. 

These letters were addressed to Lakshmi- 
narayan, who appears to have been more 
actively engaged in bringing out the paper 
then the nominal editor, lst aconsed. We, 
however, find the 2nd accused on the 16th 
April writing Exhibit P (2) to Ist accused at 
the Swaraj Office to inform him of his 
movements and enquiring about the issue of 
the weekly paper. | 
_ Then there is the evidence of the 11th 
P. W. in whose house 2nd accused lived 
while at Garagaparru, who proves that the 
2nd accused described himself to him as the 
proprietor of the “ Swaraj” and used to write 
newspaper articles, and adds that on one 
occasion he saw him taking packets to the 
Post Office and accused told him that the 
packets were for the “Swaraj” journal. 
Exhibit P (1) addressed to the lst accused at 
the ‘ Swaraj’ office on the 5th April evidently 
refers to one of these packets. The evidence 
above referred to and especially the letters S 
(1) and P (1) show that though the 2nd 
accused was living in Garagaparrnu, not 
Bezwada, he was directing and controlling 
the publication of the paper in the most 
minute, as well as in the most important 
matters, and he was doing this as one invested 
with and exercising complete authority in all 
departments. It is difficult to see what 
closer or more direct authority he could have 
exercised if he had been sitting in an 
editorial chair in the house where the paper 
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was printed. In these circumstances it is a 
reasonable inference that what appeared in 
the paper appeared there under his authority ; 
and this inference is strengthened by his own 
conduct in never repudiating or apologising 
for the seditious matter in the paper itself or 
warning lst accused or Lakshminarayana not 
to insert such matter again or attempting to 
stop the sale of issues containing seditious 
matter. We have seen that 2nd accused at 
once and authoritatively interfered when an 


advertisement regarding foreign cloth appear- - 


ed in the paper and it was discontinued. 
But not so with the seditious articles. Not. 
only is there no apology or explanation or 
disclaimer, but we find further seditious 
articles in the issues of the 9th and 16th 
April (Exhibits Q. Q. (1) to Q. (3) and R). 
The Public Prosecutor in the Sessions Cont 
attempted to file other issues in order to fur- 
ther prove the seditious character of the 
paper, but the Sessions Judge improperly 
refused to admit them. Such evidence ought 
to have been admitted as relevant, for, as 
observed by Cockburn, C. J., (R. v. Holbrook 
(1),p. 61): “It is clear that though in the 
authority originally given to the Editor no 
license to publish libellous matter may have 
been contained, still such an authority may ‘be 
inferred from the conduct of the parties; as 
for instance, from the fact that other libels 
have been published in the paper, which have 
come to the knowledge of the propmetor and 
without his remonstrance or interference, or 
the removal of the Editor, from which the 
assent of the proprietor might well be inferred * 
*#* There are journals as to which no 
jury would hesitate to say that the Editors 
were authorised by the proprietor to invent or 
give currency to libel.” 

In this connection itis not out of place 
to remember that the 2nd accused had been a 
short time previously expelled from Ra- 
jahmundry College for taking part in political 
meetings in connection with B. C. Pal, and for 
disobedience to the Principal, and his re- 
employment in the Educational Service of 
Government had been prohibited by notifica- 
tion in the Government Gazette. His ‘diary 
shows that he attended Pal’s celebration on 
the 9th March in Bezwada. On the 12th the 
‘Swaraj ° is established with him as Chief 
Proprietor in connection with Pal’s release 
and for the purpose of spreading “the new 
spirit” in the Telugu country, and then 
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follow a series of seditious articles, one of 
which is the subject of the present charge. 
. There is evidence and it is clear that the 
nominal editor - (lst accused) was not a man 
of sufficient education or literary ability to 
write the incriminated article which is written 
in a highly sanskritized style. The 2nd 
accused has not attempted to show that the 
article was not published by his authority. 
He has not even denied that it was so 
published, nor hay he made any statement or 
called any evidence to show what his relations 
with the nominal editor (lst accused) really 
were. His absence in the village of Garaga- 
parra leads to no presumption in his favour 
for his own letters show that while there he 
exercised the most authoritative and coniplete 
control over the paper both in large and small 
matters, and in fact exercised in his own 
person the duties both of Hditor and Manager, 
as well as Proprietor, and took an active part 
in distributing copies of the publication. In 
these circumstances there is good reason to 
infer that the seditious article charged was 


~~ published by the authority of the 2nd accused 


that he is guilty of an offence under 
ir A, Indian Penal Code, as found by 
the Sessions Judge. 

The Public Prosecutor has applied on behalf 
of Government for an enhancement of sentence 
in the case of both the accused, on the ground 
that such comparatively ghort sentences of 
simple imprisonment arə not deterrent, but 
rather serve as an encouragement to sedition 
by enabling the guilty persons to obtain a 
cheap notoriety and to pose afterwards as 
martyrs. The lst accused appears to us to 
have been to a large extent a tool in the hands 
of the 2nd accused, but it is clear that he was 


not an inactive tool as he was aleo engaged in. 


making speeches inthe villages as well as in 
assisting the publication of the seditious 
paper. We think that in his case it is not 
` necessary to enhance the period of imprison- 
ment, but we resolve to direct that so much, of it 
as is still unexpired be rigorous instead of 
simple. The 2nd accused was evidently the 
moving and-controlling spirit in regard to the 
paper. His past history and the scandalous 
articles (Exhibit Q (2)) in which His Excel- 
lency the Governor is attacked by name and 
grossly libelled, indicate that he was actuated 
more by personal malice than by any mistaken 
feeling of so called patriotism. We think 
that the Sessions Judge has taken altogether 


INDIAN CASES. 


19) 


„too lenient a view of the offence and of th® 


consequences likely to follow from such in- ` 
flammatory writing if permitted to continue. 
We resolve to enhance the gentenca to three 
years’ imprisonment, ard direct that so much 
of this period as -is still unexpired be 
‘Tigorous. ~~ 

Sentence enhanced, 


(6 A. L. J. 233.) 
ALLAHABAD HIGH COURT. 
Seconp Civit Appgsat No. 117 or 1908 
February 6, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice, and Mr Justice Banerji. 
BASANTI BIBI—APPELLANT 
versus 
SHEO MANGAL PARSHAD AND ANOTHER— 
RESPONDENTS. 

-Negotiable Instruments Act (XXVI of 1881), s 80— 
Tnterest—Collateral agreement tó pay interest—Pi omis- 
gory note silent as to interest—Raie of mterest 6 per 

cent —Evidence Act (I of 1§72), section 92 

A promissory note was silent as to interest, 

but there was a collatural agreement to pay interest 
at + percent per mensem: Held, that no collateral 
agreement between the parties could override the 
provisions of section BO of the Negotiable Instru- 
ments Act, therofore, only 6 per cent per annum in- 
torest should be allowed 

’ Second appeal from a decree of the Dis- 
trict Judge of Benares, modifying a decree 
of the Subordinate Judge of Benares. 

Govind Prasad, for the Appellant. 

Benode Behari (for Kalindi Prasad), for the 

Respondents. ‘ 

Judgment.—this is an appeal from 

a decree of the learned District Judge of 
Benares passed in a suit brought by the 
plaintiffs for recovery of the amount due 
on foot of a promissory note, dated. the 
22nd of January 1904. The amount secured 
by the note was a principal sum of Rs.1,100. 
The lower appellate Court has given a 
decree for that amount and interest at the 
rate of Rs. 48 per cent. per annun. The 
promissory note is silent as to interest, but 
the learned District Judge found that there 
wasan agreement -between the parties to 
pay interest at the rate of 4 per cent. 
per mensem, and accordingly allowed that 
rate of interest, holding that though the 
interest was undoubtedly high, the security 
was not a good security and the plaintiff 
had in consequence refused to lend the 





200 


z 


UMRAO SINGH V. EMPEROR. 


money “unless it was made worth his 
while to do so.” Upon appeal the only 
point raised before us is that the rate of 
interest allowed by the Court below is ex- 
cessive and that a lower rate ought to be 
awarded. Ib appears tous that the learned 
District Judge overlooked the provisions 
of section 80 of the Negotiable Instruments 
Act, Act KAWI of 1881. The preceding 
section of that Act provides for the pay- 
ment of interest where interest is specified 
in a promissory note or bill of exchange. 
Section 80 deals with a case in which no 
rate of interest is specified in the instru- 
ment and it provides that with certain ex- 
ceptions interest on the amount due shall 
be calculate at the rate of 6 per cent. per 
annum from the date on which the amount 
becomes due. The case before us does not 
fall within any of the exceptions referred 
to in that section. Consequently interest was 
only chargeable at the rate of 6 per cent. per 
annum. No agreement of the parties if 
not embodied in the instrument, can over- 
ride the provisions of the Act. There ıs 
no allegation of any usage as to the rate 
of interest such as would take this case 
out of the operation of the statute to 
which we have referred. We accordingly 
allow the appeal and modify the decree 
of the Court below by reducing the rate 
of interest chargeable against the defendant 
appellant from Rs. 48 to 6 per cent. per 
annum to be calculated from the date of the 
note;all the other grounds of appeal were 
abandoned. Under the circumstances the 
parties will pay and receive costs in all Courts 
proportionate to failure and success. 
Appeal decreed. 

[But see Sowdamonee v Spalding, 12 C.L R. 163 ; 
Umesh Ohunder v. Mohini Afohun, 9 O L. R 301, and 
Goswam Sui Ghamsham v Ram Narain (P. O.), 11 
0. W. N 105, 1M.L T 427, 29 A 33, 17 M.L. |T. 
84,50 L.J. 7,4 A L J. 29,9 Bom. L. R. 1. Ea ] 


(6 A. L. J. 236). 
ALLAHABAD HIGH COURT. 
CRIAMINAL Revision No. 759 or 1908, 
February 9, 19C9. 

Present :—Mr. Justice Karamat Husain. 
UMRAO SINGH 


verEeus 
- EMPEROR. 

Penal Code (Act XLV of 1860), s 182—Crimnal 
Procedwe Gode (Act V of 1898), 195 (1)—False report 
to police—Po’ice reporting for action under s. 182— 
complaint 
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One Saidu at the instance of one Umrao 
Singh made a false report at the thana. Tho 
Sub-Inspector made a report asking that both 
Saido and Umrao be prosecuted under section 182 
of the Indian Penal Code The Assistant Inspector 
of Police forwarded this report to the Sab-Divi- 
sional Officer, who taking the report asa complaint 
under section 195 (1), Or P C, took cognizance 
of the offence against both the accused: Held, that 
ander the provisions of section 195 (1) of the Code of 
Criminal Procedure, the Sub-D:visional Officer was 
not justifled in treating the report asa complaint 
Held, further, that Umrao Singh not having made 
the report himself could not be tried under section 
182 of the Indian Penal Code. 


Criminal revision from the order of the 


Sessions Judge of Jhansi, confirming the 
order of the Sub-Divisional Magistrate of 
Laltpur. 


Satya Ohandra Mukerji, for the Appellant. 

W. K. Porter, Assistant Government Advo- 
cate, for the Crown. 

Judgment.-—Musammat Saidu report- 
ed at the thana of Madaura that one Raghu 
Kurmi had stolen a bullock. At the time 
of the report Umrao Singh applicant was 
with Saidu. The report turned out to be 
false and the Sub-Inspector of Madaura 
submitted a report to the AssisLant Superin- 
tendent of Police asking that action be 
taken against Umrao Singh under section 182 
of the Indian Penal Code. The Assistant Super- 
intendent of Police forwarded the report 
to the Sub-Divisional Magistrate remarking 
that action need be taken. The Magistrate 
treated the report as a complaint and pro- 
ceeding under section 195 of the Code of 
Criminal Procedure, took cognizance of tho 
alleged offence under section 109 read with 
section 182 of the Indian Penal Code. 
Umrao Singh applied in revision to the 
learned Sessions Judge who called on the 
Sub-Divisional Magistrate to report. The 
report of the Sub-divisional Magistrate was 
to the effect that the report of the Sub- 
Inspector at the instance of the Assistant 
Superintendent of Police was read as a com- 
plaint and as such it was considered to 
justify the Magistrate under section 195 (1) 
of the Criminal Procedure Codein taking 
cognizance of that offence against both the 
persons named inthe body of the report. 
This explanation satisfied the learned Sessions 
Judge and he, therefore, rejected the applica- 
tion for revision. Umrao Singh now applies 
to this Court for revision on the ground that 
the Sub-Divisional Magistrate had no jurisdic- 
tion, inasmuch as (1) there was no complaint 
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before him and there was no sanction by a 
public servant concerned or some public se1- 
vant to whom he was subordinate, and (2) 
the applicant could not be prosecuted under 
section 182 of the Indian Penal Code, for he 
did not report. I am of opinion that under 
the provisions of section 195 (1) of the Code 
of Criminal Procedure, the Sub-Divisional 
Magistrate was not justified in treating the 
report of the Sub-Inspectoy submitted to the 
Assistant Superintendent of Police as a com- 
plaint and-taking cognizance of the alleged 
offence against Umrao Singh. Besides, 
Umrao Singh himself did not report at the 
thana. He, therefore, could not have committed 
the offénce under section 182 of the Indian 
Penal Code. I, therefore, allow the application 
and set aside the order of the Sub- 
Divisional Magistrate, dated the 6th of June, 
1908. i 
Application allowed. 


(6 A. L. J. 244.) 
ALLAHABAD HIGH COURT. 
Sacoxp Orv Appear No. 1447 or 1907. 
February 13, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justico and Mr. Justice Banerji. 
CHHEDI LAL—APPELLANT 

; versus 
JAWALA PRASAD—Rusponpent. 6 

Oaths Act (IX of 1873), ss. 9, 11—Defendant taking 
oath with Ganges water tn his hands as proposed 
by plaintif—Conclusiveness of oath. 

Where the plaintiff stated that he would accept 
the defendant’s statement, if he would swear on his 
honour taking the Ganges water in his hands, and 
the defendant swore accordingly and denied the whole 
claim + Held, that the suit must have been dismissed 
as the defendant sworo in the manner prescribed by the 
plaintiff. 

Second appeal against the decree of the 
District Judge of Jhansi, modifying the 
decree of the Subordinate Judge of Jhansi. 

Tej Bahadur Sapru (for Gokul Prasad), for 
the Appellant. 

Sital Prasad Ghose, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit brought by the plaintiff to 
recover money alleged io be due by the de- 
fendants No. 1 and 2 in respect of a contract 
for sale of intoxicating drugs taken by the 
defendants No. 1 and 2 and the plaintiff from 
the Collector for a term of three years. 
During the course of the hearing of the 
suit in the Court of first instance the 
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plaintiff stated that he would accept what- 
ever evidence ‘the defendant Chhedi Lal 
would give on Ganges water and on his 
honour and that the case might be decided 
accordingly. Chhedi Lal then took a solemn 
affirmation and taking Ganges water in his 
hands swore that nothing was due by him 
to the plaintiff aud that the plaintiff's 
claim was wholly false. He then said that 
Rs.€26 had been due by him to the 
plaintiff, but that debt had been set off 
with plaintiff’s consent against a consider- 
ably larger sum due by the plaintiff to him 
in respect of another contract. The learned 
Subordinate Jndge decreed the plaintiff's 
claim as against Chhedi Lal, holding that ` 
his evidenco amounted to an admission that 
Rs. 826 weradue by him to the plaintiff and 
that the alleged set off had not been proved. 
On appeal the learned District Judge held 
that upon the statement of the defendant, 
Chhedi Lal, the Court of first instance was 
bound to dismiss the claim whether it be- 
lieved Chhedi Lal's statement or not, provided 
that Chbedi Lal had taken the oath precisely 
as prescribed for him. Then the Court, com- 
menting upon the words by which Chhedi Lal 


` agreed to be bound, observed: “ But the oath 


Chhedi Lal took was only on the Ganges 
water (halaf Ganga jali) and not also on his 
honour (wa imanse) :” and held that this was 
not as prescribed. This appears to. us to be 
mere hair-splitting. Chhedi Lal on being 
sworn necessarily took an obligation upon 
him to give evidence on his honour and he 
gave his evidence having Ganges water in 
his hands It was not péssible for him to 
take his honour in his hands as well as the 
Ganges water. In taking the oath which he 
took, he undertook on his honour to swear 
truthfully and having the Ganges water in 
his hands it appears to us that he fully 
satisfied all that his opponent required. He 
swore that nothing was due inasmuch as the 
debt had been set off; and in view of this 
evidence, which under section 11 of the 
Oaths Act, the Court was bound to accept as 
conclusive proof, the claim should have :been 
dismissed. We accordingly allow the appeal, 
and setting aside the decree of the Courts 
below, we dismiss the plaintiff's suit with 
costs including fees, in this Court, on the 
higher scale. 
Appeal decreed. 


. 
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BENI MADHAB CHRISTIAN V. RAJ CHANDRA PAL. 
(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
Sgeconp Civit Apprat No. 2178 or 1907. 
May 24, 1909. 

Present :—Mr. Justice Chitty and Mr. Justice 

Carnduff. - 

BENI MADHAB CHRISTIAN AND OTHERS — 
DEFENDANTS 1 AND G— APPRLLANTS 
VETEUS 
RAJ CHANDRA PAL AND ANOTHER— 
PLAINTIFF8—AND OTHERS — THE REMAINING 
DerenDanTs. 

Second appeal—Question of law-—Urged for the 
first tume—Tenant Plaintiff—Proof of tenancy when 
his lease tnadmiserble —Possesston—Title againet tres- 
passer defendant—Pleadings 

A pure question of law may be urged for the first 
time in a second appeal, though the fact that the 
appellant had not previously pressed it may be con- 
sidered ın awarding or refusing costs. 

It is open to a tenant to prove his tenancy aliwade, 
where the Jeaso granted to him 1s inadmissible for 
want of registration or otherwise E 

Lala Surabh Naram Lal v. Oatherine Sophia, 1 ©. 
W. N. 248, and Fasel Sheikh v Keramuddi Sheikh, 6 
C. W. N. 916, followed 

Where tho possession of the plaintiffs as tenants 
continued until they wero ousted by the defondants 
who were trespassers: Held, that tho possession was 
a sufficiently good title against the defendants, although 
the written mokurara Jeaso in the plaintiff's favour 
was not admissible in evidence f 

Pemraj Bhavannam y Narayan Shiviam Khisti, 6 B. 


216, referred to 

Appeal from the decree of the Sub-Judge 
of Khulna. dated June 11, 1907, affirming 
that of the Munsif of Bagirhat, dated January 
24, 1906. 

Babus: Dwarka Nath Ohuckerbutty and 
Tarak Chandra Chuckerbutty, for the Appellants. 

Dr. Rash Behary Ghose and Babu Brojo 
Lal Chuckerbutty. for the Respondents. 

Judgment.—tThe plaintiffs sued for 
a declaration of their jamai right to certain 
land, and for possession thereof jointly with 
defendantNo.11 Both the lower Courts have 
given the plaintiffs a decree for two-thirds 
of the land in suit. The legal representative 
of defendant No. 1, who diedsincethe suit was 
filed, and defendant No.6 have preferred this 
appeal. So faras the appellants are con- 
cerned it has been found that they never had 
any title to the land in dispute and that 
they were never in possession, until they 
dispossessed tho plaintiffs as now complained 
of. They must, therefore, be regarded as 
trespassers. The plaintiffs claimed as sub- 
lessees of one Mohim Chadra Mandal, who held 
the land from-the Malik Nobin Chandra 
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Singh Roy under a kabuliat dated 3rd 
Sarban 1293 (1886). By a registered pattah 
dated 12th Saban 1801 (1894) Mobim 
Chandra Mandal sub-let to the plaintiffs in 
perpetuity at an annual rent of Rs. 76. The 
only point that has been urged before us on 
this appeal is that this puttah under the 
provisions of section 85 (2) of theBengal Ten- 
ancy Act, should never have been admitted 
to registration; that the registration 
was of no effect; that it was absolutely 
void; and that inasmuch as the plaintiffs’ 
title rested upon, it, and upon it alone, the 
plaintiffs must be held to have failed to 
prove their title, and their suit must be 
dismissed. 

It appears io be the fact that- Mohim 
Chandra Mandal was a ratyat, and that the 
sub-tenancy he purported to create in favour 
of the plaintiffs was a permanent one. It 
may be noticed that although these defend- 
ants raised this plea in their written state- 
ments, it was never referred to in the Court 
of first instance, nor in the lower appellate 
Court when the appeal was first before it. 
It is, however, a pure question of law, and, 
therefore, might, we think, be urged for 
the first time in second appeal, though the 
fact that defendants had not previously 
pressed it might be considered in awarding 
or refusing costs. 

There have been numerous rulings of this 
Court with regard to section 85 of the Bengal 
Tenancy Act and most of them have been- 
cited to us in this argument. It appears 
to us unnecessary to discuss those rulings ; 
for, assuming that the lease to the plaintiffs 
is void in the sense that it could not law- 
fully be registered and must be treated as 
unregistered and consequently incapable of 
affecting the property referred to in it or 
being admitted in evidence, we are of opinion 
that the plaintiffs are nevertheless entitled 
to a decree against the appellants. It must 
be remembered that the dispute is not between: 
the plaintiffs and their immediate lessor, nor 
even between them and the superior landlord. 
The appellants are, as we have said, mere 
trespassers upon this land. Itis open to a’ 
tenant to prove his tenancy aliunde where 
the lease granted to him is inadmissible for 
want of registration or otherwise: see Lala 
Surabh Narain Lal v. Oatherine Sophia (1) and 
Fazel Sheikh v. Keramuddt Sheikh (2), 

Q)1C W.N. 248. (2)6C.W N. 916. 
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Here it is abundantly clear from the 
several judgments of the Courts below 
that the plaintiffs have been found to 
have been in possession of this land from 
1301 as tenants of Mohim Chandra 
Mandal and to bave paid rent to him for 
it, while he in his turn paid rent to the 
superior landlord. The possession of the 
plaintiffs as such tenants continued until they 
were ousted by the appellants, and was, for 
the purposes of this suit, a sufficiently good 
title against the latter. The immediate lessor 
of the plaintiffs has raised no objection to 
their continuing in possession as tenants nor 
has the superior landlord. The appellanis 
as trespassers cannot withhold possession 
merely on the ground that the written 
mukarart lease in the plaintiffs’ favour ought 
not to have been admittedin evidence. A 
plaintiff in ejectment must, of course, prove 
bis title; but here it was not necessary for 
the plaintiffs to establish their mukarari 
lease, for their bare possession was a suff- 
cient title against the appellants. See Pemraj 
Bhavaniram v Narayan Shivram Khisti (3) 
d the cases there cited. For these reasons 
we think that the appeal fails, and it is dis- 
missed with costs. 
: Appeul dismissed. 

(8) 6 B. 215. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Civu, APPEAL No. 132 or 1906. 
April 8, 1909. 

Present :—Ma. Justice Munro and Mr. Justice 
Abdur Rahim. 
PULUKKAVANDY AMBALAM AND 
oTrHers—Derenpants Nos, 1 ro 5— 
APPELLANTS 
versus 
PERIYAKARUPPA KONE AND OTHERS 
—Praintirys AND Derrs Nos. 6 to 8— 


RESPONDENTS. 

Hindu Law—-Joint famly—Debts contracted by 
manager—lsabuity of famuy—Family benefit. 

A debt contracted by the manager ofajomt Hindu 
family for the purposes of a business carried on by 
him as the accredited agent of his family, will 
bind the family and its properties, and such a 
liability can be enforced in a suit on a promissory 
note executed by the manager for the sad 
business. Krishna Ayyar v. Krwhnasumt Ayyar, 
23 M. b87, referred to 


Whore, however, the manager borrowed money 
on a promissory note for the business of a toddy 
shop carried on by him as agent of a third party 
for which he was paid a fixed monthly sal 

field, that the mere fact that the family may 
have benefited by the monthly salary allowed to 
the manager or that the loan enabled the agency of 
the manager to continue did not make ib n 
loan taken for the benefit of the family so as to 
make the members of the family hable. 

Appeal against the decree of the Court of 
the Subordinate Judge of Madura (West) 
in O. S. No. 9 of 1905. 


Hon. V. Krishnaswami Aiyar, and Mr. 5. 
Srinivasa Aiyar, for the Appellants. 
Mr. P. R. Sundara Acyar and Ma. S. Venkata- 
chartar, for the Respondents. 

Judgment.—Defendants Nos. 1 to 
5 appeal. The Subordinate Judge fonnd 
that these defendants were members of 
an undivided Hindu family and this find- 
ing was not challenged before us. The 
suib was to recover the principal and 
interest due on œ promissory note exc- 
cuted by the 2nd defendant in favour of the 
plaintiff and for certain other reliefs which 
are not now material. A decree was giyen 
on the promissory note against the 2nd 
defendunt personally and against the family 
properties of defendants Nos- 1, 3,4 and 5, 
The 4th defendant is the son of the 2nd 
defendant. The 2nd and 3rd defendants are 
the sons of the first defendant, and the 5th 
defendant is the son of the 3rd defendant. 
So far as the 2nd defendant and his son the 
4th defendant are concerned, the appeal was 
not pressed, the 2nd defendant being the 
maker of the promissory note, and the 4th 
defendant, as son of the 2nd defendant, being 
bound to pay the debt so far as his interest 
in the property is concerned, there being no 
contention that the debt is illegal or immoral: 
The question that remains is whether the 
defendants Nos. 1,3 and 5 are liable. These 
defendants have been held liable on tha 
ground that in the circumstances of the case 
14 must be taken that the 2nd defendant 
borrowed the money under the promissory 
note for the purposes of a business carried on 
by him as the accredited agent of his family. 
If the money was borrowed for such a pur- 
pose, then there is no doubt that under the 
Hindu Law the family property would be 
liable, and Krishna Ayyar v. Krishnasamt 
Ayyar (1) is authority for holding that that 
liability can be enforced in a suit on 9 pro- 
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missory note like the present. It is contended, 
however, that the business for which the 
money was borrowed cannot be considered to 
be the family business of the defendants Nos. 
lto5. The 6th defendant took a lease of 
six toddy shops. He appointed the 2nd 
defendant as his agent under power of 
Attorney. The 2nd defendant was to conduct 
the toddy shop business for a year, borrow on 
the 6th defendant’s behalf such sums as 
might be necessary. inorder to carry on tle 
business and receive a fixed remuneration of 
Rs. 50 a month. The profit of the toddy 
business were to go to the 6th defendant. All 
these were known to the plaintiff. In these 
circumstances we are unable to see here how 
it can be successfully contended that the 
money which was borrowed under the suit 
promissory note in pursuance of the power of 
attorney was borrowed for a family business 
of defendants Nos. 1 to 5. It may be 
that as the plaintiff alleges the family was 
alldwed to share in the pay of Rs. 50 a month 
received by the 2nd defendant. But that 
itself cannot make the business, in which the 
, 2nd defendant was merely employed as a 
servant af fixed wages, the business of his 
family. It is suggested that the agency was 
distinct from the toddy shops business that 
the agency was the family business, that the 
2nd defendant--by borrowing enabled the 
toddy business and consequently the agency to 
continue and that therefore the family is 
liable for the amount borrowed. We cannot 
accede to this suggestion. No doubt the 
borrowing kept the toddy business alive and 
the family benefited by the continued employ- 
ment of the 2nd defendant in that business, 
and therefore indirectly by the borrowing. 
But we think it is going too far to say that 
the money was borrowed for the benefit of 
the family, so as to make the family liable. 
The decree against defendants Nos. 1,3 and 
5 cannot, therefore, be supported and the suit 
as against them is dismissed with costs 
throughout. The Lower Court’s decree will 
be modified accordingly. 


(1) 28 M. 597 Decres modified. 
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(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
Letrers Patent Appaat No. 67 or 1908. 
March 11, 1909. 

Present :--Mr. Justice Miller and Mr. Justice 
Munro. 
ARAYALPURATH RANDUPURAYIL 
KUNHIMAYAN AND ANOTHER —APPELLANTS 
versus 
KAUTILAT CHEEKILADEN AHMAD 
KUTH HAJI AND OTHERS— RESPONDENTA. 

Civil Procedin e Code (dct XIV of 1882), 8 6238-—~Revierw 
—Rules of the High Uourt, Appellate stde—Deawion 
on review application by a single Judge when the 
judgment sought to be reviewed wags pronounced by a 
Bench—Prayer tn review not asked for by respondent by 
way of cross-appeal. 

Where the respondent to an appeal apphed 
for a review of the jndgment of the appellate Court 
in respect of matters about which he did not 
appeal or file a memorandum of objections 
against the decree of the Conrt of first instance : 
Held, that as the review asked for was a review 
ofthe judgment of the Court of Appeal, confirming 
the decree of the Court of first instance, nothing 
that was done or left undone while the matter was 
in the Court of Appeal can prevent a party from 
applying for a review of the judgment of the appellate 
Court, provided his application 18 made on any of 
the grounds mentioned m the Code. 

An application for review ofa judgment passed 
by a Bench of two Judges of the High Court can 
be heard and finally decided only by a Bench of 
Judges and not by a single member thereof, though 
it 18 competent for the latter to direct the applica- 
tion for review,+¢, to direct that the judgment be 
reviewed. 

Appeal under section 15 of the Letters 
Patent-against the judgment of the Honour- 
able Mr. Justice Boddam, dated the 380th 
April, 1908, in Appeal No. 71 of 1903. 

Mr Rosario, for the Appellants. 

Hon. P. S. Sivaswami Atyar (Advocate- 
General), forthe Respondents. 

Judgment.—wWoe think Mr. Rosario 
has shown sufficient cause why we should 
excuse the delay in presenting the appeal 
and we proceed to hear it. Mr. Rosario 
argues first that Boddam, J., had no power, 
sitting alone to review the judgment of the 
Court though he had power to allow the 
application for review ¢.e., to direct that the 
judgment be reviewed. The learned Advocate- 
General agrees with him ard so do we, and 
we must, therefore, allow the appeal and sel, 
aside Boddam, J’s order as one made by a 
Court not competent under the rules to make 
it. 

The judgment.will, therefore, have to be 
reviewed by a competent Court, that is by 4 
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Bench of two Judges and as we form such a 
Court, and no objection is taken to the 
adoption of this procedure we proceed to 
review it, 

Mr. Rosario argues that we cannot in review 
make an order such as Boddam, J., has made 
because the plaintiff not having appealed him- 
self or filed a memorandum of objections to his 
opponent’s appeal, against the decree of the 
Court of first instance he could not have 
obtained from the Court which heard the 
appeal the relief which he now seeks by way 
of review. We do not accede to this conten- 
tion, The review asked for is a review of the 
judgment of the Court af Appeal confirming 
the decree of the Court of first’ instance and 
so far as we can see, nothing that was done 
orleft undone while the matter was in the Court 
of Appeal, can prevent a party from applying 
for a review of judgment of the Appellate 
Court provided his application is made on 
some of the grounds mentioned in the 
Code. 

On the merits we think that the order we 
ought to make is an order in the same terms 
as those of Boddam, J., aud we make it 

ecordingly. 

THe parties will pay their own costs in the 
Letters Patent Appeal. 





(Not Reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
REGULAR Cryvm APPRAL No. 459 or 1907, 
May 14, 1909. 

Present -—My. Justice Case and Mr. Justice 
Richardson. 

NABIN CHANDRA BARUAH AND OTHERS 
—PLatyTirrs—APPELLANTS 
Versus 


CHANDRA MADHAB BARUAH— 
DEFENDANT-—RESPONDENT. 

Landlord arl Tenant Procedure Act (VIII B C. 
of 186)), 3. 80—Azent, meming ef —Tent Keccrery 
alee (X of 1859), 83 14 ard 83, 

Although the term “agent” is not definedin Aot 
VIII BC of 186%, it must be taken to mean a man who 
ia employed as an agent by a landlord asa landlord, 
who is employed to assist a landlord in his dealings 
with tenants and for the purposc of carrying on the 
business ofa landlordasa landlord 

Therefore, where the defendant was in charge of 
a cortain forest mahal which belonged jointly to him 
and the plaintiffs, and the defendant looked after the 
sale of timber on behalf of the plaintiffs, he was 
not an agent within the meaning of section 30 of 
Act VIIL B C. of 1869 
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Mence, a suit for accounts against the defendant ig 
not barred if brought after one year but within three 
years from the determination of the agency. 

Appeal from the decree of the Sub-Judge 
of Gvalparah, dated August 26, 1907. 

Babus Promotho Nath Sen and Babu Khetra 
Mohan Sen (for Dr. Rash Behary Ghose) for 
the Appellants. 

Babus Dwaraka Nath Chakravarti and Pro- 
vash Ohandra Mitter, for the Respondent. 


Judgment. 

Coxe, J.—This was a suit for an account 
and other reliefs brought by the plaintiffs on 
the allegation that the defendant was in 
charge of a certain forest mahal which be- 
longed jointly to him and them; that his 
agency terminated in Magh . 1308 and that 
thereafter he bad failed to render accounts. 
A number of issues were laid down for trial, 
but the suit has been disposed of by the 
Subordinate Judge of Dhubri on the pre- 
liminary point that it is barred by limitation. 
The plaintiffs appeal. 

The Subordinate Judge observes: “The 
whole trend of evidence goes to show that 
defendant merely acted as an agent for 
collection purposes.” “It has been sought 
to show that the profits from the present 
mehal were to be devoted exclusively to the 
purpose of paying off debts incurred in liti- 
gation. But it is proved that they “were 
applied to the discharge of other obligations 
of a joint nature. Tho defendant’s position 
appears to have been that of a collecting 
agent, and this being so, the law applicable 
to the case seems to be that laid down in 
section 30 of Act VIII of “1869.” The sec- 
tion to which the learned Subordinate Judge 
refers enacts that suits for recovery of money- 
in the hands of an agent may be brought 
within one year after the determination of 
the agency. In construing the section, how- 
over, I think we must pay some regard to the 
Act of which it forms part. Noone] think 
ean contend that this section would apply 
to the case of agent employed by a money- 
lender or business man who had no connec- 
tion or dealings with land at all. The Act 
is called “The Landlord and Tenant Pro- 
cedure Act, 1869.” Its preamble states that 
it was enacted because it was expedient to 
amend the procedure in suits between land- 
lords and tenants in Bengal. It seems to 
me therefore that althongh the term ‘agent? 
is not defined in this Act, we must take it to 


. 


206 
NABIN CHANDRA V. CHANDRA MADHAB. 


mean a man who is employed as an agent 
by a landlord as a landlord who is employ- 
ed to assist a landlord in his dealings with 
tenants and for the purpose of carrying on 
the business‘ of a landlord as a landlord. 
Now it appears that in this case the pro- 
fits of the forest mahal in’ suit are derived 
exclusively from the sale of timber and 
forest produce. There aro no tenante on 
the land and the forest produce is sold to 
purchasers between whom and the owners 
of the forest mahal there exists no relation- 
ship of landlord and tenant whatever. In 
my opinion, therefore, if the defendant lcoked 
after the sale of timber on behalf of the 
plaintiffs, as it is clear he did, supervised the 
business of selling to outsiders, and 
credited the sale-proceeds either to the joint 
debts of the family or other purposes. he 
-was not an agent within the meaning of 
section 30 of the Landlord and Tenant 
Procedure Act, 1869. t ` 

The learned pleader for the respondent 
relies on section 24 of Act X of 1859. This 
_ ict was superseded ın the District of Dhubri 
by Act VIIL of 1861. Section 30 of the 
latter Act is almost identical with sec- 
tion 33- of Act X of 1859, and section 33 
of Act X should evidently be- read in 
conjunction with section 24. Section 24 
enacts that suits by szamtndare and others 
in receipt of rent of land against any agent 
employed by them in the management of 
land or collection of rents shall be cogniz- 
able by tho Collectors. It appears to me 
that this section does not help the respond- 
ent much. It may perhaps be conceded, 
though with some reservation, that the de- 
fendant in this case was employed for the 
management of land. But the section refers 
to suits brought by “ zamtndars ond others 
iu receipt of rent of land; in other words, 
it contemplates suits which are brought by 
landlords as landlords who are entitled to 
rent from tenants. A suit brought by the 
owner of land, but not in his capacity as 
landlord and not in connection with any 
dealings with tenants would not seem to be 
contemplated by this section. Here the 
fact that the plaintiffs are owners of land 
seems to be of little importance. They sued 
the defendant simply becanse he managed 
their property for them, and it made no 
difference to their snit whether they held 
a proprietary interest in the lands, Jn my 
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opinion, therefore, we are not justified in 
holding that the present suit .is one such as 
is contemplated by section 80 of Act VIII 
of 1869. 

Accordingly I think that the limitation 
prescribed in section 30 of Act VIII of 1869 
has no application to the present suit, and 
that the decision of the Subordinate Judge 
on this preliminary point should be set aside. 
The snit will be remitted to him under Order 
XLI, Rule 23 for determination. 

The costs will abide the result. 

We certify that the appellants are 
authorised to receive back the full amount 
of the fee payed on the memorandum of, 
appeal. 

Richardson, J.—I entirely agree. I do 
not think that the provisions of section 
30 of Act VIII of 1869 are applicable to 
this forest niahal which is also styled in the 
pleadings a sayerat mahal. Generally speak- 
ing of the provisions embodied in such Acts 
as the Act referred to, Act X of 1859 and 
the present Tenancy Acb- are applicable 
to land which is used or let for agricultural 
or horticultural purposes. [See the case of 
Durga Sundari Dasi v. Bibi Umdatanissa (1).] 
Such a provision as that contained in clause 
4 of section 23 of Act X of 1859 appears 
to me to be a special provisién for the 
recovery of arrears of rent and so far as 
the clacse deals with suits for arrears of 
rent on account of any rights of pasturage, 
forest rights etc, it corresponds to the law 
now contained in section 193 of the Bengal 
Tenancy Act. It does not follow that be- 
cause there is a provision inthe earlier Act 
relating to suits for the recovery of arrears 
of rent on account of forest rights, every 
provision of the Act (including for instance 
ihe provisions for the acquisition of occupancy 
rights) is applicable to the forest mahal with 
which we are concerned in the present case. 


Appeal allowed. 
G)9 B L R. 101;18R W 234 
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JADU SINGH V. BUTAN SINGH. g : DALIP RAI Y. BIRNAIK RAT, 

( Not reported yet elsewhere. ) the time of the performance of the talal-1-1s- 
CALCUTTA HIGH COURT. tishad was fatal. 3 
SRGOND Orv: APPRAL No 978 or 1908. The plaintiffs appeal to this Court and it 
May 19, 1909. is argued on their behalf that this case is 
Present: —Mr. Justice Coxe and-Mr. Justice distinguishable from the case cited, because 
Richardson. it does not appear that in that case there 
JADU SINGH AND OTHERS—PLAINTIPES—- was any invocation of witnesses, while in 
APPELLANTS this case witnesses were invoked. It is also 
versus. argued that the words of the plaintiffs which 
BUTAN SIGNH AND orners—Derexvants— have been pat before us contained an im- 
RESPONDENTS. plicit statement that he had performed the 

Muhammadan Law—-Pre-emption talab-instishad talab-i-mowasibat. 
—Declaration that talab-i-mowansibat had been perform- We think, however, that both these grounds 


ed —Omission fatal. : sts 
In a plete pre-emption; ab tho hme of the must fail. The Full Bench decision quoted 


performance of the talab-:-ıstıshad not only witnesses is authority for holding not only that wit- 
must be invoked but also the performance of the nesses must be invoked, but also that the 
talab-1-mowasibut must be asserted; and the omission performance of the talab-t-mowasibat must be 


of any mention of the performanco of the latter at Satie 
the time of the performance of the former is fatal asserted. And the words of the plaintiff 


Ryjub Al Chopedar v. Chundi Churn Bhadra, Which have been read to us did notin our 
17 C 548 (F. B ) followed. opinion contain such a clear reference to the 

Appeal from the decree of the First Judge performance of the talab-t-mowasibat as would 
of Muzaffarpur, dated February 18, 1908, take the case outside the scope of the ruling 
reversing that of the Additional Munsif of which we have quoted. 


that place dated July 17, 1907. The result accordingly is that the appeal 

Moulvi Mohammad Mustafa Khan, for the must fail and is dismissed with costs. 
R Appellants. 7 Appeal dismissed. 

Moulvi Sy2d Shamsul Huda, for the Re- aga 

sp6ndents. 
Judgment.—This appeal arises out (Not reported yet elsewhere. ) 

of a suit for pre-emption. The plaintiffs ALLAHABAD HIGH COURT. : 

apparently performed the talab-t-mowasibat Sxcoxo Crvit Appear, No. 342 or 1908. 

in the presence of witnesses. They took May 1, 1909. 

these witnesses to the vendo and there > Present EN Justico Griffin. 

performed the talab-i-istishad. The Munsif DALIP RAI—DEFENDANT—ÅPPELLANT 

gave them a partial decree, but on appeal bersis 

the Subordinate Judge of Muzafferpore held pBIRNAIK RAI AND OTHERS—PLAINTIFRS— 

that the performance of the talab-t-rstishad RESPONDENTS. 

was not in accordance with the strict pro- Mortqage—Puisne mortgagee undertaking to pay 


visions of the Muhammadan Law and accord- off two prior mortgages—One mortgage paid uff but 


: NA. nat the secund—Second mortgagee’s suit on las mirt- 
ingly decreed the appeal and dismissed the dae Pesne ian gaqra To get baik: mony weld by 


suit. The defect which the learned Sub- jm ip respect of the first mortgage. 
ordinate Judge found in the performance of A pume mortgagee undertook to pay off two prior 
the fulab-t-dstishad he thus describes:— mortgages. He paid off one mortgage but not the 


66 p vant a tate otber The unpaid mortgagee broughta suit for sale 
While performing the talab-t-cstishad tho | foot of his mortgage The puisne mortgagee 


plaintiff was bound to declare that he had pleaded that plaintif should pay back to him the 
observed the falab-2-mowusibat and then in- amount which he had paid to the other mortgagee: - 
voke the witnesses. But he did not say that eld, that in viow of the fact thnt the pune 


: E mortgagee had contracted to pay of both the prior 
he had made this declaration that he had mortgages, he could not be allowed to take advant- 


observed the talab-1-mow. usat.” The Sub- age of his own breach of contract and get back the 
ordinate Judge following the case of Rejub money which he had paid to one of the prior mortga- 


. : . hadra (1 es. Shyam Lal w Bushiv-ud din, 3 A. Us. J. 680; 
oH ad ga Ks an kui er ari ( l Fana n klinga Mudas y, Chedambara Chetty. 29M 87: 
e y K Frerman v Lang, 2 Ch. D 345; Gihuldas Gopaldas 
the performanco of the falah-i-mowastbat at Purarmal PremanLhdas,10 0.1085; 111. A. 126, 
Baynath v. Alaladhar, A W N. (1907). 85; Surjrram 


Q) 17 C. 613 (F. B) Marwari y Barhamdeo Persad, 2 © L.J. R. 288; 
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DARIA V. HARKHIAL. 
Narayansami Naidu yv Narayana Rau, VI M. 62, 
referred to. 

Second appeal from the decision of the 
Subordinate Judge of Benares, dated the 
23rd of December 1907. 

Balram Ohpndra, for the Appellant. 

Gokul Prashad, for the Respondents. 

Judgment.—The appellant is a 
puisne mortgagee of the property in suit and 
there were two prior incumbrances on the pro- 
perty. By the mortgage-deed in the appel- 
lant’s favour the appellant undertook to pay 
off the two prior mortgages and money sufficient 
for that purpose was left with him. The 
first mortgagee brought a suit on his mori- 
gage and obtained a decree. The appellant 
then paid off the decretal amount on the 
firat mortgage. He did not, :owever, pay off 
the second mortgage. The second mortgagee 
then sued to recover the amount of his mort- 
gage. In this suit the defendant-appellant 
pleaded that the plaintiff was bound to repay 
the defendant the amount paid by him in 
tespect of the first mortgage. The Court of 
first instance accepted the plea. The lower 
appellate Court repelled it. The defendant 
comes here in second appeal. The question 
for decision is, does the payment made by 
the defendant-appellant of the amount of the 
first mortgage enure to his benefit, that is, can 
he claim that the second mortgagee shall pay 
off that amount before bringing the property 
to sale? I am referred to the cases of 
Shyam Lal v. Bashtr-ud-Din (1), Vanmika- 
linga) Mudal v. Chidambara Chetty (2), 
Freeman v. Laing (3), Gokuldas Gopal- 
das v. Puranmal Premsukh Das (4). 
On behalf of the respondent it is pointed 
out that there is one fact in this case 
which distinguishes it from the facts of the 
cases relied on by the appellant and that fact 
is that the appellant in this case has under- 
taken to pay off the prior incumbrances. Jt 
isalso pointed out that the right which the 
appellant claims of subrogation is one based 
on equity. The present case is not one in 
which the appellant has had ont of his own 
pocket to pay off the prior mortgage in order 
to safoguard his own mortgage. In fact, the 
appellant in this case seeks to take advantage 
of his own breach of faith to defeat the claim 
of the second mortgagee whom he had 

“Q)3A L p 680 

(2) 29 M 37. 

(3) 2 Ch. D 9355, (1€99). 

(4) 100. 1035; 11 1, A, 126, 
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contracted to pay off. The rulings reported 
in Bajinath v. Murlidhar (5), Surjiram 
Marwari v. Barhamdas Persad (6), Narayan- 
sami Naidu v. Narayana Rau (7), are suffi- 
cient authority for my holding thatin a case 
like the present the appellant has no equity in 
his favour. The appeal is dismissed with costs 
including fees on the higher scale. 
Appeal dismissed. 

(5) A W.N (1907) 85. 

(6)2 © L.J R., 288. 

(7) 17 AL. 62. 


(6 A. L. J. 180.) 
ALLAHABAD HIGH COURT. 
LETTERS Patent Civil Appear No. 64 
or 1908. 

January 17, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 

DARIA—Derenpant APPELLANT 
versus 

HARKHIAL AND ANOTHBR— RESPONDENTS. 

Pre-emptiton—Wajib-ul-arz—Village dwided into 
several mahals—Rıght of co-sharer in the willage— 
Co-sharers of thoks 

A village was divided into several thoks Each 
thok was divided into pattı. By a perfect’ 
partition one of the thoks was divided into several 
mahals. By the new arrangement thoks and pattis 
were done away with. The Wajib-ul-arz of the village 
gavearight of pre-emption to a share-holder ma 
patti, then to those in a thok, and lasily to those in 
the village. A share was sold in the thok sub-divided, 
and was purchased by a sharerin one of the old 
thoks. A. co-sharer in one of the mahals of the sub- 
divided thok sned for pre-emption eld, that inas- 
much as the old thokand pattis had been done away 
with, the plaintiff being only aco-sharer in the vil- 
lage had no preferential right of pre-emption Dal- 
ganjan Singh v. Kalka Singh, 22 A. 1, distinguished. 

Appeal under section 10 ITetters Patent, 
against the judgment of Griffin, J., reversing 
the decree of Babu Shiva Prasad, Additional 
Subordinate Judge, Agra, who confirmed a 
decree of the Munsif of Mahaban. 

J. N. Mukerji, for the Appellant. 

Benode Behari, for the Respondents. 

Judgment.—This appeal arises out of 
a suit for pre-emption. The village in ques- 
tion formerly consisted of several thoks, one of 
which was thok Jaroli. Thok*Jaroli consisted 
of several puttis. The property in dispute 
was situale in patiti Khera of Thok Jaroli. In 
this thok that plaintiff was a co-sharer. The 
Wajtb-ul-arz of the village gave a right of pre- 
emption to five classes of pre-emptors. With 


‘ 
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the first two classes we ate not concerned. 
The third class consists of share-holders in a 
patij, the fourth, sharers in a thok, and the 
fifth share-holders inthe village. In the 
year 1305 Fali Thok Jaroli was by perfect 
partition divided into several mahals out of 
which is mahal Harkhial ond Dalipa. By 
the new arrangement the property sought to 
be pre-empted and the property of the plaint- 
iff fell in mahal Harkhial and Dalipa. The 
defendant-appeliant is not a co-sharer in 
muhal Harkhial and Dalipa, but is the owner 
of muhal Chander Sen, one of the mahals of 
the old thok Jaroli Itthus appears that by 
the new arrangement pattis and thoks have 
been done away with and the old thok Jaroli 
has been divided into several new mahals. 
Both the lower Courts held that in view of 
the new arrangement the plaintiff had no 
preferential right of pre-emption over the 
defendant-appellant. On appeal the learned 
Judge of this Court, before whom the appeal 
was heard, came tothe conclusion that the 
case was governed by the ruling in the case 
of Dalganjan Singh v. Kalka Singh (1). We 
are unable to agree in the view taken by the 
learned Judge. It appears to us that when 
the paths and thoks into which the village 
was divided wera done away with, the plaint- 
iff could only claim pre-emption by virtue 
of his being a share-holder in the village. 
The defendant-vendee is also a share-holder 
in the village and the plaintiff has no pre- 
ferential right over the defendant. If there 
had been a new wajib-ul-arz provision might 
have been made whereby preference would 
under the circumstances be given to the 
plaintiff, but in this case no new wajib-ul-arz 
was prepared. Therefore the rights of the 
parties are governed by the old wajrb-ul-arz 
and in view of the fact that the old pattie and 
thoks have been done away with, we fail to 
sea how the plaintiff has any preferential 
right of pre-emption over the defendant- 
vendee. For these reasons we allow the 
appeal, set aside the decree of the learned 
Judge of this Court and restore the decree 
of the lower appellate Oourt. We give 
the defendant appellant the costs of this 
appeal. 


re Appeal decreed. 
1) 2; < 
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(6 A. L. J. 177.) 
ALLAHABAD HIGH COURT. 
MISCELLANEOUS CIVIL APPRAL No. 103 or 1908. 
January 14, 1909. 

Present :—Sir George Knox, Judge and Mr. 
Justice Griffin. 
GHULAM HUSSAIN AND ANOTHER— 


APPELLANTS 
versus 
MUHAMMAD HUSSAIN AND oTHERS— 
RESPONDENTS. 


Specific Relief Act (I of 1877),3.42—Declaration of 
title—Hyectment suit—Leszee ın possession—Term of 
lease not expired—Suit agarnst ti espasser, 

Where before the expiration of the term of a lease 
the lessor sought to eject a third person who had 
dispossessed his tenants. Held, that the suit so far 


< 1816 related to immediate possession was not main- 


tainable, but the lessor was entitled to a declara- 
tion of his right under section 42 of the Speciflo Re- 
hef Act. C 7. Davisv. Kazee Abdool Hamed, 8 W. R 

55, Raminatin Chstte v. Puls Butt. Serva, 21 
M. 288; Sita Ram v. Ram Lal, 18 A. 440, referred 
to. 

Sach declaration would not alter the nature of the 
suit, 

‘First appeal from the order of C. D, Steel, 
Esquire, District Judge of Shahjahanpore, 
reversing the decree of Munsif of Badaun. 

Iswar Saran for Tej Bahadur Sapru, for the 
Appellants. 

Abdul Raoof, for the Respondents. 

Judgment.—tThe subject-matter in 
dispute in this appeal is a house situated in 
Badaun. The plaintiff sued for possession, 
but in his plaint added a further prayer that 
any other relief to which he might be entitled 
be granted to him. One of the defences and 
the only one with which we are now concern- 
ed, was that as the plaintiff's mother acting 
for him had granted a lease to certain third 
persons, the plaintiff could not sue for im- 
mediate possession, inasmuch as the lease was 
a lease for one year and this period had not 
determined at the time when the suit was 
brought. The Court of first instance sustain- 
ed this plea, but in appeal the District Judge 
held that the plaintiff was entitled to claim 
immediate possession. He accordingly re- 
versed the order of the Munsif and remanded 
the case for determination on the merits under 
section 562 of the former Code of Civil Pro- 
cedure. The defendants who were in actual 
possession have come to this Court and again 
raise the plea that upon ths plaintiff’s own 
showing his suit for immediate possession can- 
not succeed as the term of the lease had not 
expired at the date of s uit, 
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The learned vakil for the appellants relied 
upon 0. T. Davis v. Kazee Abdool Hamed (1) 
and Jèamanadan Ohetti, v. Puli Kutti Servat 
(2). We think that this prayer is so far en- 
titled to prevail that the plaintifl’s suit at the 
time he brought it, so far as it related to im- 
mediate possession, was not maintainable in 
consequence of the existence at that time of 
the outstanding lease in favour of Nazir Khan 
and Amin Khan. It is true that in the case 
of Rumanadan Chetti v. Kuli Kutti Seravi (2) 
the Court refused to grant a declaration in 
plaintiff’s favour, but that was in consequence 
of the special circumstances of that case. This 
Court in the case of Sita Ram v. Ram Lal 
(8), while upholding a plea that the plaintiff 
was not entitled to possession so long as there 
was a tenant entitled to possession, held fur- 
ther that the landlord in such a case hada 
right toa declaration under section 42 of the 
Specific Rehef Act. The learned vakil for the 
appellants contends that even this relief could 
not be given, inasmuch 9s it would alter the 
nature of the suit. We do not agree with 
this. We allow the appeal so far as to amend 
the order of the District Judge into an 
order under Order ALI, Rule 23, of the present 
Code of Civil Procedure. Under that Rule 
wo direct the case be remanded, that issues 
Nos. 1 and 2, as fixed in the Court of first 
instance, be tried in the case now remanded 
and that the Court proceed to determine the 
suit; the cvidence recorded during the origi- 
nal trial shall, subject to all just exceptions, 
be evidence inthe case after remand. If the 
Court find these issues in the plaintiff's favour 
he should be granted a declaratory decree 
under section 42 of the Specific Relief Act. 


The costs of this appeal will follow the 
event. 
Cause remanded. 
(1) 8W.R 65 
(2) 21 M 288 
(3) 48 A 410, 
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(6 A. L. J. 174.) 


ALLAHABAD HIGH COURT. 
Secoxp Crvun Arrear No. 1438 or 1907. 
January 23, 1909. 

Present :—Sir John Stanley, Kr., Chief Justice 
and Mr. Justice Karamat Husain. 
HARI SINGH AND 0THERS— APPELLANTS 
verEus 
SHER SINGH AND ANOTHER— RESPONDENTS. 

Owil Proccdure Code (Act XIV of 1882), s 317— 
Purchase made wm the name of one member of a jami 
family whether governed by the section 

The object of section 417 of the Code of Civil Pro- 
ceduré 18 to check benam: transactions The section 
has no application where the purchase 1g made in 
the name of one member of a joint family on behalf 
of the family. 


Second appeal against a decree of W.F. 
Kirton, Esquire, Additional Judge of Morada- 
bad, confirming a decree of Lala Mata Pershad, 
Subordinate Judge of Moradabad. 

Moti Lal Nehru, with him Sundar Lal, for 
the Appellants. 

Gokul Prasad, with Lim Te Bahudur 
Sapru and Surendro Nuih Ken, for the Re- 
spondents. : 

Judgment.—the suit cut of which” 
this appeal ‘has arisen -was brought by the 
plaintiffs-appellants for possession of a house. 
The plaintiffs impleaded in the suit two bro- 
thers, namely Sher Singh and Partab Singh, 
claiming title to the house under a sale-deed 
executed on the 28th of April 1896, by Sher 
Singh alone, purporting to act on behalf of 
himself and Partab Singh. Partab Singh 
filed a defence to the effect that he alone was 
the owner of the house under a purchase made 
by him and that he did not authorise his 
brother Sher Singh to execute the sale-deed 
in favour of the plaintiffs on his behalf. The 
suit was dismissed in the Court of first in- 
stance, whereupon an appeal was filed, but 
during the pendency of the appeal Partab 
Singh died childless, leaving a widow, namely 
the defendant respondent Musammat Misri. 
Musammat Misri was not brought upon the 
record within the period of six months 
allowed by law for that purpose and after the 
expiration of this period she applied to the 
learned Additional Judge, before whom the 
appeal was pending for an order declaring 
that the appeal had abated. This application 
was made onthe Lith of August 1901. The 
auswer to her application was that Sher 
Singh and Partab Singh formed a joint family 
and there was no necessity, in view of thig 
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fact, to bring Musammat Misri on the: ecord, 
inasmuch as any interest which Partah Singh 
had, survived to his brother Sher Singh. 
Upon this application an order was passed on 
the 80th of September 1901, the particulars 
of which it is unnecessary at length to state. 
Suffice it to say that the Court remanded the 
case to the Court of first instance with direc- 
tions to that Court to take fresh evidence 
under sections 569 and 570 of the Code of 
Civil Procedure, Act XIV of 1882. Before 
this order was complied with the plaintiffs 
and Sher Singh agreed to refer their disputes 
to arbitration and these disputes were ac- 
cordingly so referred and an award has been 
passed. Musammat Misri, the widow of 
Partab Singh, was no party to this reference 
and is, therefore, clearly not bound by it. An 
award was made according to which the 
plaintiffs’ claim for recovery of the house in 
dispute was allowed. Musammat Misri then 
came forward and applied that the award 
should be declared not to be binding upon her 
and that the suit should be disposed of. The 
award was then set aside on the 14th of 
December 1905. The case then cameup for 
hearing on the 6th of “February 1905, when 
Sher Singh without consulting Musammat 
Misri, refused to put in any evidence and 
” ultimately the appeal was dismissed for want 
of prosecution. Then on appeal to the High 
Court the appeal was restored and directed 
to be heard on its merits and accordingly came 
before the learned Additional Judge from 
whose decision this appeal has been pre- 
ferred. 

Upon the important question in the case as 
to whether the house in dispute was owned by 
Partab Singh alone or by him and Sher Singh 
jointly, the learned Judge came to the con- 
clusion that it wag unnecessary -to determine 
this question in view of the provisions of 
section 317 of the Code of Civil Procedure. In 
his judgment he says: “It appears that as 
long ago as the year 1879 the property in 
question was sold in execution of a judgment- 
debt against the father of Partab Singh and 
Sher Singh and was bought in by Sheo Dayal 
in the name of Partab Singh, this Sheo Dayal 
Singh being the father-in-law of Partab 
Singh. Now under section 317, Civil Pra- 
cedure Code, itwas not open to Partab Singh’s 
own father to question his title, nor did he 


or any one else over dò s9, and I think it is” 


useless for the progzeat plaintiffs, therefore, to 
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try and argue that the property was really 
joint family property.” In this the learned 
Additional Judge was clearly in error. Section 
817 of the Code has no application to a case 
of the kind. The object of that section was 
to check benamz purchases. In this case the ` 
purchase was made by one member of a 
Hindu family which is alleged to have been 
a joint family, and the question which the 
Court ought to have decided was whether or . 
not that purchase was made by Partab Singh 
ag member of a joint Hindufamily for himself 
or for himself and Sher Singh, the other 
member of the family. We cannot, therefore, 
decide this appeal without referring an issue 
to the lower appellate Court for determina- 
tion and that issue is, whether the house in 
dispute was purchased by Partab Singh for 
himself alone or for himself and for Sher 
Singh as members of a joint Hindu family. 
If it was purchased by him for himself and 
his brother, and the property was, therefore, 
joint family property, Musammat Misri was 
not a necessary party to the suit. We, there- 
fore, réfer this issue to the lower appellate 
Court under Order 41, Rule 25, of Act No. V 
of 1908, and we direct the Court to take such 
relevant evidence as the parties may adduce. 
On return of its finding we allow the 
parties the usual ten days for filing objec- 
tions. 
Issue referred. 


(6 A. L. J. 167.) 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Frest Civ, Appran No. 5 or 1906. 
January 20, 1909. 

Present :—-Sir John Stanley, Kt. Chief Justice, 
Mr. Justice Banerji and Mr. Justice Aikman. 
SHEO KARAN SINGH AND OTHERS— 
DersxDANTs——A PPELLANTS 
versus 
PARBHU NARAIN SINGH—Putaintirr— 
RESPONDENT. 

Landlord and tenant—Possession of land without 
lease—Kabuliat—Suit for rent—Denial of lradilety— 
Compensation for use and occupation—Estop pel of tenant. 

The defendants were let into possession of the 
property cn the faith of a kabulat, No lease was 
executed. The plaintiff brought this suit for re- 
covery of rent The defendants did not deny tho 
tenancy but contended thata more kabuliat without 
thore being a lease was not suficient to constitute 
a contragt and that the suit on the basis of a Kabulrat 
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was improper: Held, that the claim of the plaintif 
might bo treated as one for compensation for the 
use and occupation of the land and in view of the fact 
that the defendants entered into and continued in 
occupation of tho land with the consent of the plaint- 
iff and they undertook to pay rent therefor, they were 
estopped from saying that they were not liable for 
rent for nge and occupation 


First appeal from a decree of Shah Wahid 
Alam, Assistant Collector, first class, Benares. 


8. N. Sen (for L. M. Bannerji), for the 
Appellants. 

Sundar Lal (with him Gokul Prasad), 
for the Respondent. 
. Judgment.—Tn the suit ont of which 
this appeal has arisen His Highness the 
Maharaja of Benares sued for arrears of rent, 
relying on a kabuliat, dated the 7th of De- 
cember 1899, executed by the defendants 
and registered on the Sth of December 1899. 

By the kabuliat the rent reserved for the 
holding was an annual sum of Rs. 4,701 and 
the term of the lease was 9 years. The de- 
fendants were let into possession of the pro- 
perty on the faith of the kabuliat. No lease 
was executed by the plaintiff. In the plaint the 
plaintiff sets out the terms of the kabuliat and 
says thatinaccordance with the agreement en- 
teredinto thereunder the sum which heclaimed 
was due. The defendants in their written state- 
ment did not deny that a tenancy subsisted 
between them and the plaintiff, but they 
raised various objections to portions of the 
claim. In a supplementary written state- 
ment, however, they pleaded this defence, 
namely that “a mere kabuliat without there 
being a lease is not sufficient to constitute a 
contract. Hence the suit, merely on the 
basis of the katuliai, is improper and not 
correct.” Weare not clear as to the “mean- 
ing of this difference, bat we take it from 
the argument which has been addressed to 
us that the defendants contend that by 
reason of the fact that a patiah or lease was 
not executed by the ~ plaintiff, he cannot 
recover any rent in respect of the use and 
occupation of his land by the delendants. 
The Court below held that the defendants 
executed the kabuliat in favour of the plaint- 
iff and had it registered and that they came 
in possession nnder it and that consequently 


-the execution of a lease was not necessary in 


order to entitle the plaintiff to maintain the 
suit. We think that the claim of the plaint- 
if may be treated as one for compensation 
for the use and occupation of the land and 
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in view of the fact that tbe defendants en- 
tered into and have continued in occupation 
of the land, with the plaintiff's consent, they 
undertaking to pay xent therefor, they can- 
not be heard now to say that they are not 
liable for rent for useand occupation. They 
certainly cannot be treated as trespassers and 
it is admitted that they heretofore have paid 
rent to the plaintiff in respect of their occu- 
pation of the land in question. Itis not their 
case that they are trespassers. Under these 
circumstances we fail to discover on what 
ground they can resist the plaintiff’s claim 
to recover compensation for the use and 
occupation of his land. ; 

Then the question ‘arises as to the measure 
of compensation., We have the means of 
determining that by reference to the kabulzat 
which was executed by the defendants in 
favour of the plaintiff, They agreed to pay 
the rent claimed. This rent the Court below 
has allowed, we think rightly. 

The only ground of appeal which has been 
pressed inargument before us is the first, 
namely that a kAabuliat without n pattah does 
not create a valid lease of immovable pro- 
perty. As to this we express no opinion inas- 
much as we find that under the circumstances 
the plaintiff is clearly entitled to recover 
compensation for use and occupation, 

In view of the fact that the defendants 
hare been in occupation of the land with the 
consent of the plaintiff, and of the fact that 
the rent was fixed by the kabultat which has 
been given in evidence. we think there is 
The 
learned vakil for the appellants has abandoned 
the second, third and fourth grounds of 
appeal. We, therefore, dismiss the appeal, 
but we think that having regard to the fact 
that the plaintiff has neglected to take the 
precaution of executing, in favour of his 
lessees, a proper lease, he is not entitled to 
any consideration in the matter of costs. We, 
therefore, allow no costs to either party. 

We express no opinion as to the correct- 
ness of the rulings which were relied upon 
by the learned vakil for the appellants, 
namely in the cases of Nand Lal v. Hanuman 
Das (1), Kashi Gir v. Jogendro Nath Ghose (2),. 
Beni v. Puran Das (8) ond Turof Sahib v. 
Esuf Sahib (4). 

Appeal dismissed. 
(2) 27 A 136; 1904 A. W.N 189. 


(1) 26 A. 398 
(4) 80 M. 322. 


(3) 27 A. 190, J904 A W N. 212. 
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ALLAHABAD HIGH COURT. 
MrscerLaxeous CIWIL APPEAL No. 73 or 1907. 
July 28, 1608. 

Present.—Mr. Justice Richards and 
Mr. Justice Karamat Husain. 
JANKI—PLamntier—APPELLANT 
versus 
KALLU MAL AND O0OTHERS— DEFENDANTS— 
RESPONDENTS. 

Succession Certificate Act (VII of 1889), sa. 1, ct. 14, 
7, cl. 3--Hindu Law—WuUl—Erdence of twll— 

Procedure—Grant of certificate-—Oral will set up. 

Where an application was made under the Succes- 
sion Certificate Act (VII of 188) and to oppose that 
application on oral will of the deceased owner of 
the estate was setup Held, that the Court trying 
that application had jurisdiction to try the question 
whether or not there was a will, 

Where there was evidence to show that the deceased 
dictated a draft of the will the contents of which 
were explained to him, andalso that he appomterl a 
person truatee and asked him to accept the trust 
under the will, but died only a few days after, without 
executing the will: Hld, that he conld not be said to 
havo died intestate. 

Under the Hindu Law it was not necessary that œ 
will should be executed by the testator. 

First appeal from an order of L. Stuart 
Esquire, District Judge of Meerut. 

Tej Bahadur Sapru, for the Appellant. 
Moti Lal Nehru, for the Respondents. 

‘-Judgment.—this appeal arises out 
of an application by Musammat Janki for a 
certificate under Act No. VII of 1889. 
Musammat Janki is the widow of one Shadi 
Ram, and prima facie she would be the per- 
son entitled toa certificate under the Act. 
Her application, however, was opposed by 
Kallu Mal and others who filed objections 
setting up a will alleged to have been made 
by the deceased. <A draft was produced 
which is a draft of a somewhat elaborate will. 
Lachhman Sarup was produced on behalf of 
the objectors, and deposed that he had 
written out this draft (which we will here- 
after refer to as Ex. A) at the dictation of 
the deceased. He says that he explained the 
contents of the will to him, that it took him 
two days to prepare the document, and that at 
the closeof exh day he read it to the deceased. 
A. doctor named Ram Chander was also pro- 
duced and he corroborated Lachhman Sarup 
and said that 4 or 5 days before his death 
the deceased handed him Ex. A, which, he 
said, wasa draft of his will. The deceased 
told him that he had appointed him a trustee 
under his will and asked him to take the 
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draft and have it copied out fair for his 
signature. The deceased ded without ever 
having executed the will. He wrote a letter 
to the Bank at Meerut giving certain direc- ' 
tions as to a sum of Rs. 2,000 which he had: 
in deposit with the Bank which directions 
were strictly “in accordance with his 
will. In this letter he says that he is 
making a will. It also appears that after the 
draft had been prepared the deceased wrote 
to Lachhman Sarap ubont leaving Rs. 200 
for girls’ school. The deceased seemed to 
think that he had mentioned this matter 
before. Lachhman Sarup in reply told him 
that if he had mentioned it to him, he, 
Lachhman Sarup, had forgotten it, but that 
it might be added in the proper, place. In 
the Court below the appellant's case was that 
the deceased was not in his proper senses for 
a long time before his death. The deceased 
died on the 12th of January 1906. We think 
that had the applicalion been made to us in 
the first instance, we should hardly have de- 
cided the validity or invalidity of the will 
on a summary application for a certificate. 
The Court might have exercised the discre- 
tion given toit by section 7, clause (3) of 
the Act; or the application might have been - 
postponed and the objectors called upon to 
institute within a limited time a suit to 
obtain probate of the alleged will. The 
Court, however, had undoubted jurisdiction to 
try the question whether or not there was _ 
_a will. If the deceased had made a will in 

the terms alleged, the applicant Musammat 
Janki was not entitled to a certificate. The 
Court below having tried the question and 
heard all the evidence, we think that we 
would only be putting the parties to un- 
necessary expense and prolonged litigation if 
we were not now to decide in appeal 
the question already decided by the Court 
below. We have no reason to think that 
further evidence could be produced on either 
side and we think that the Court below was 
quite justified in believing the evidence ad- 
duced by the objectors as to the testamentary 
capacity of the deceased. The question 
remains whether or not he in fact made a 
will before he died. There cannot be the 
slightest doubt on the evidence that the 
deceased intended to make his will. We 
believe the evidence of Lachhman Sarup 
and Dr. Ram Chandar. The deceased, ac- 
cording to their evidence, had dictated his 
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wishes with regard to this property. He 
had written about the girls’ school and the 


bequest in favour of it of course must now be 


deemed part of his will. There is no evi- 
dence of any kind that he intended to make 
any other change in the disposition of his 
property. Dr. Tej Bahadur urges that the 
testator might, if hə had an opportunity, 
have altered his mind. There is no donbt he 
-might and in the same way a man can always 
revoke or alter his will. But there is no 
evidence whatever that the deceased was in 
a state of doubt as to hisintentions. We 
think it cannot be argued that the mere fact 
that he had not executed the document 
itself prevented what Lachhman Sarup had 
taken down at his dictation from being his. 
According to Hindu Law it is not necessary 
that a will should be executed by the testator. 
Under all the circumstances of the case we 
think the conclusion at which the Court be- 
low arrived, namely, that Shadi Ram had 
before his death made a will in the terms 
alleged by the objectors, was justified by the 
evidence, We, accordingly, dismiss the appeal 
but without costs, as we consider that the 
objectors onght to have taken some steps to 
prove the will at an earlier date, 


Appeal dismissed. 


(8 As LF. 203.) 
ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 1082 or 1908. 
Present :—Mr. Justice Griffin. 
JAMNA—APPELLANT 
Versus 
KING-EMPHROR. 

Penal Code (Act XLF of 1860), s. 30L4—<Ad- 
qustering powon beltering it to be a charm—Death 
caused—Rashly and negligently. 

The accused received a powder from an enemy 
of one Lal Smgh and mixed ıb with the food of lus 
household believing that thereby she would become 
nch and Lal Singh poor. She took no precaution to 
ascertam whether the powder was a noxious thing. 
Held, that her conduct was wanting in that prud- 
ence and circumspection which every human being 
1s supposed to exercise; and that by her rash and 
thoughtless act she mado herself responsible for 
the deaths that ensued. aMussammat Bakhan v. The 
Empiess,60 P. R. Cr. 1887, approved. Emperor v. 
Nagawa, 4 Bom. L. R. 426, not approved. 

Criminal appeal from an order of H. J. 
Bell, Esquire, Sessions Judge of Aligarh. 

Satya Ohandra Mukerji, for the Appellant. 

Mr. W. K. Porter, for the Crown. 
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Judgment.—Musammat Jamna has 
been convicted of an offence under section 
304A of the Indian Penal Code and has been 
sentenced to two years’ rigorous imprison- 
ment. She appeals against her conviction. The 
learned vakil, who appears for her, has taken 
me through all the material evidence in the 
case. His contention is that the evidence 
on which the conviction mainly rests and 
the confession of the accused are not suff- 
cient to warrant the conviction. ‘The case | 
has been tried by the learned Sessions Judge 
of Aligarh with extreme thoroughness and 
care. His judgment contains an accurate 
summary of all the evidence in the case, 
and in it every aspect of the case has been 
fully considered. On the 25th of March 
last some food was prepared atthe house 
of one Lal Singh Brahman of village Mahugua. 
A number of people of Lal Singh’s house- 
hold partook of the food on that and the follow- 
ing day with the result that four persons , 
died and several others became seriously ill, 
The report of the Chemical Examiner shows 
that arsenic was detected in the viscera sent 
for examination and also in aportion of the 
food. It is clear then that poison was ad- 
ministered in the food prepared in Lal Singh’s 
house on the 25th March last. Itis clear 
that the poison must have been intrcduced 
into the food by someone who had access to 
the place where the food was prepared. The 
learned Sessions Judge has shown, in my 
opinion, correctly that no one in the im- 
mediate household of Lal Singh can be 
suspected of any concern in this poisoning. 
The accused’s own conduct in the course of 
the investigation directed suspicion towards 
her, On the 4th April she made a confession 
before the Magistrate in which she admitted 
that one Badri Prashad, who, to her know- 
ledge, was an enemy of Lal Singh, had given 
her some white powder telling her to mix 
it in Lal Singh’s food. She said that Badri 
Prashad told her that if she gave Lal Singh 
this stuff she would become wealthy and 
Lal Singh would become poor, and that 
Badri Prashad also added that if any harm 
did result, she ought not to mention it to any 
one. She took the white powder and taking 
advantage of the temporary absence of 
Musammat Kundania, who was cooking the 
food, she mixed the powder with the flour. 
This confession she afterwards retracted, but 
it was corroborated in material particulars 
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by the evidence of the acsused’s two daught- 
ers, both young girls, whose evidenca has 
impressed the learned Sessions Judge very 
favoarably. I agrea with tho Court below 
that ib is proved that useammat Jamna 
did mix the powder with the flonr. It is, 
however, not proved that she knew that the 
powder was arsenic or any other deleterious 
substances. The Court below has found her 
guilty of an offence under section 304A of 
the Indian Penal Code. It is contended on 
behalf of the appellant that even on the facts 
found Musımmat Jamna has committed no 
.offence punishable by law. I am referred to 
a dacision —Hmpsror v. Naga (1) in which 
the facts were that the accused administered 
arsenic to the deceased. her lover, in sweet- 
meat balls given to him to eatin the belief 
that it was'a charm which would revive love 
for her, but she did not know that the sub- 
stance was a deadly poison. In this case 
it was held that as the evidence did not 
establish the necessary guilty mind, the 
accused must bə acquitted. The question 
whether tha act of the accused in that case 
did not come under section 304A was not 
considered. There is a case much more in 
point; Mussımmat Bakhan v, The Empress 
(2), in which the facts were that “the accused 
having an intrigue with a paramour, re- 
ceived poison from her paramour to adminis- 
ter to hor husband as a charm, and ad- 
ministerad it with ths rasult that death 
ensued; that the death of the husband was 
caused by the substanca administered to him, 
the substance being arsenic; but that the 
accused did not know the substance given 
to her “ to be noxions till she had seen its 
effect. It was held in that case that the offence 
committed by the accused was that punish- 
able under section 304 A of the Penal Code, 
her act not amounting to culpable homicide 
but being arash act and having caused the 
death of her husband. It was further held 
in that case that “ where the accused knew 
that the substance cime from her paramour 
and was to operate on her husband as a 
charm it became her duty to ascertain that 
it was innocuous before she administered it 
to her husband and culpability was imput- 
able for the absence of that caution and 
cireamspection which ought to have been 
exercised in ordinary prudence under the 
8 4Bom LR 425. f 
(2) 80 P. R, 1887, Cr. 
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Circumstances stated.” In my opinion the 
law has been corractly stated in the decision 
above quoted. Applying the law to the facts 
of the present case, the accused has, in my 
opinion. been properly convicted of an offence 
under section 304 A of the Indian Penal 
Code. She todk the powder on her own 
admission from an acknowledged enemy of 
Lal Singh. She took no precaution what- 
ever to ascertain whether ib was noxious 
or not. Her conduct was wanting in that 
pradancs or circum3pection which every 
human being -is supposed to exercise, By 
her rash and thoughtless act she has made 
herself responsible for the death of four per- 
sons. I dismiss her appeal. 


Appeot! dismissed, 


(6 A. L. J. 197.) 


ALLAHABAD HIGH COURT. 
First Cryin Appear No. 111 or 1907. 
December 21, 1908. 

Present :—Sir John Stanley, Krt., O. J. and 
Mr. Justice Banerji. 
ROBERTSEINNER AND oiters—APPELLANTS 
versns 
CHANDAN SINGH anp OTHERS— 
RESPONDENTS. 

Regulation (VTI of 1822), ¢ 9—Duties of settlement 
officera—Entiy in khowatand khatauni— Evidence Act 
(T of 1872), 8. 35—N W. P. Land Revenue Act (XIX of 
1878), 3. 91—Wajib-nl-arz—Presunption of accuracy 

The information collected and recorded by Collectors 
under section 9 of Regulation No VII of 1822 was 
intended to be utilised in the Courts of Justice 
in determining the rights of litigants before them. 
The words “tho real nature and extent of interests ” 
in that section were p2cuharily applicable to tis 
case of mortgagors and mortgageos, therefore, the 
entries m the Ahewats and khataunia are admissiblo 
in evidence in proof of a mortgage, both under that 
section ag well as under section 80 of the Evidence 
Act 

An entry in a Wajib-ul-ars propared under tho 
provisions of the Land Revenue Act XIX of 1878 
would be prima facie evidence of the accuracy of 
its contents until the contrary is proved. 

Appeal from a decree of H. David, Esquire, 
Subordinate Judge of Meerut. 

B. E. O'Conor (with him Ghulam Mujtaba), 
for the Appellants. 

Moti Lal Nehru (with him Muhammad 
Ismail). for the Respondents. 

Judgment. —The suit out of which 
this appeal has arisen was a suit for the 
redemption of a mortgage, dated the 21st of 
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April 1847, stated to have been executed in 
favour of certain members of the Skinner 
family to secure a sum of Rs. 6,288. On 
payment of this sum the property was accord- 
ing tothe evidence to be redeemable. The 
plaintiffs are admittedly some of the heirs of 
the mortgagors and entitled to redeem if 
they can establish that the property is in the 
possession of the defendants-mortgagees as mort- 
gagees by virtue of the alleged mortgage. The 
learned Subordinate Judge of Meerut after con- 
sideration of the evidence adduced in support 
of the plaintiff's case passed a decreefor redemp- 
tion. From this decree the present appeal has 
been preferred and the only question before us 
is as to the sufficiency of evidence adduced 
for the plaintiffs in proof of the alleged 
mortgage. .* * * * 
It appears that in the year 1833 a settle- 
ment of the property ın question with other 
property was made under the supervision of 
Mr. Elhot as Settlement Officer, and in the 
khewat prepared on the occasion of that 
settlement the predecessors in title of the 
plaintiffs are shown to have been the owners 
of the ‘property in dispute. In the next 
settlement, described as the settlement of 
Mohur Singh, which was prepared during the 
years 1853 to 1858, the predecessors in title 
of the defendants, , ;mortgagees, whom we shall 
shortly describe ‘as the Skinner family, are 
mentioned as“ mortgagees~ of the property,” 
whilst the alleged mortgagors are specified 
as “ mortgagors.” This is the settlement 
which followed that of Mr. Eliot in which 
there is no reference to the mortgage in 
favour of the members of the Skinner family. 
Ina subsequent specification of shares of the 
property in dispute, prepared in thé year 1276 
Fsali, corresponding to the year 1869, we 
have entries in which not merely is the mort- 
gage referred to but the details of it are given. 
In column 4, in which are recorded the names 
-of co-sharers, several members of the Skinner 
family, whom it is unnecessary to mention 
particularly, are described as. owners of five 
shares inall, They are described as “Euro- 
peans, residents of Bilaspur, mortgagees of the 
property of Durjan Singh and Bhag Singh, 
sons of Kunwar Singh, mortgagor. This 
property has been jointly mortgaged under 
mortgage deed for Rs. 6,288, dated the 21st 
of April 1847, along with that of Har Sahai 
and others. When the mortgagors shall pay 
the entire amount, the mortgage shall be 
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redeemed.” Later on in this document under 
serial No. 5 of the khata a similar entry 
appears. We find from the endorsement, that 
this khewat was prepared with the consent of 
the proprietors and verified. There is also 
this endorsement upon it: “ To-day, all the 
proprietors verified this khewat in my presence 
and they raised no objection.” It thus appears 
that all the parties including the Skinner 
family verified the khewat and the entries in 
it, and admitted that the entries were correct. 
We further find from this khewat that 
members of the Skinner family held portion 
of mauza Tatarpur as proprietors. At serial 
No. 19 of the khata, Musammat Victoria, 
daughter of Mr. George Skinner, and others 
are described as owners of that khata in equal 
shares, and opposite serial No. 22 of the 
same khewat, Capt. Hercules Skinner and 
others ave described as owners in equal shares 
of that khata, being vendees ot the property 
of Munawar Ali, and Habib Ali, vendors. 
Thus we gather from this khewat that not 
merely the members of the Skinner family 
held portion of the property as proprietors 
but also were entitled as, mortgagees 
to other portions. In addition to this, in the 
khataunt of 1273 Faslt, corresponding to the 
years 1868 and 1869, we find an entry con- 
taming particulars of the mortgage correspond- 
ing with the entry in the khewat to which we 
have already referred. In it (opposite to 
seria] No. 6) Mtsammat Victoria and other, 
members of the Skinner family are described 
as‘mortgagees of the property of Durjan 
Singh and Bhag Singb, sons of Kunwar 
Singh mortgagor, deceased, and it is stated 
that the property has been jointly mortgaged 
under a wmortgage-deed, dated 21st of April 
1847, to secure Rs. 6,288 along with the pro- 
perty of Har Sahai and then there is this 
entry that “when the mortgagors shall pay 
the entire amount the mortgage shall be 
redeemed.” In this document as serial No 11, 
Musammat Victoria and other members of 
the Skinner family aré shown as owners in 
equal shares of certain portion of the property 
to which the khataunt has reference and they 
are represented as owning that property 
under a decree against one Hasina. Again 
at serial Nos. 14, 19, 23 and subsequent 
numbers, the mortgage of the 21st of April 
1847, is referred to, and in serial Nos. 158, 159 
and other numbers some of the members of the 
family are described as owners being vendees 
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of the property of Munawar Ali and Wasiat 
Ah, vendors. From this document also it is 
evident that the members of this family 
acquired portion of the property by sale in 
addition to the property which they held as 
mortgagees. 

It is said that these entries were made by 
the Settlement Officer in excess of his authori- 
ty and a great part of the argument ad- 
dressed to us has been devoted to this 
question. The settlements in question were 
prepared when Regulation No. VII of 1822 
was in force, and we have to see whether in 
view of the provisions of that Regulation the 
Settlement Officer had authority to give the 
particulars to which exception is taken by 
the learned counsel for the appellants. The 
language of this Regulation is extremely 
wide. In the section which deals with the 
duties of Collectors and other officers 
exercising the powers given by the Regulation 
(namely section 9), we find the following 
direction: “‘ The proceedings shall embrace 
the formation of as accurate a record as 
possible f all local usages connected with 
landed tenures, as full as practicable a 
specification of all the persons enjoying 
possession and property of the soil or vested 
with any heritable or transferable interest in 
the land or the rents of it, care being 
taken to distinguish the different modes of 
possession and property, and the real nature 
and extent of the interest held, more especial- 
ly where several persons may hold interest in 
the same subject-matter of different kinds or 
degrees,” and later on in that section there is 
a direction that “the information collected 
on the above points shall be so arranged and 
recorded as to admit of an immediate reference 
hereafter by the Courts of Judicature.” This 
last mentioned direction leads us to think 
that the information which was directed in 
the earlier portion of the section- to be 
collected wasintended to be utilised in the 
Courts of Justice in determining the rights of 
litigants before them. It appears to us that 
in view of the wide language used in this sec- 
tion we cannot hold that the entries (to 
which we have referred) in the khewats and 
khataunts are not admissible in evidence in 
proof of the relations existing between the 
Skinner family and the plaintiffs. Tho 
officers exercising the powers conferred by 
the Regulation were directed to ascertain 

the real nature and extent of the interests 
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held, more especially where several persons 
may hold interests in the same subject-matter 
of different kinds or degrees.” These words 
seem to us peculiarly applicable to the case of 
mortgagors and mortgagees whose interests 
in property are of different kinds or degrees. 
Therefore, we think that the evidence afforded 
by these documents is good secondary evi- 
dence of the matters sought to be established 
in this case. Read in conjunction with section 
35 of the Evidence Act, we think that the 
Court below properly admitted them in 
evidence, 

But the case does not rest on these entries 
alone. We have a wajib-ul-urz of the year 
1303 Fasli. corresponding to the year 1896 
A.D., in which the mortgage in question is 
mentioned. In that wajib-ul-ars in the 
paragraph which treats of the custom prevail- 
ing as to division of profits we find the follow- 
ing statement: “ lands Nos. 9, 8, 7,5 and 2 
have, since the 21st of April 1847, been in 


the possession of Mr. Robert Skinner 
and others, the mortgagees by virtue 
of a mortgage,” and later on “ the 


joint mal and swat items in respect of the 
property held bya single proprietor are 
collected, by the single proprietor, in 
respect of the property held by co-sharers 
who are joint in food and business, by the 
head of the family, in respect of the mort- 
gaged property, by the servant of My. Robert 
Skinner and others, the mortgagees, and in 
respect of the partitioned property by all 
the co-sharers.” This wajib-ul-ars was duly 
attested on the 16th of June 1897. We may 
also refer to the khewat of the village of 
Tatarpur for the year 1303 Fasli. In that 
khewat we find members of the Skinner 
family described as sharers in the village and 
inthe 6th column they are thus described: 
“sons and daughters of Mr. Stewart Skinner 
alias Nawab Mirza, Europeans, residents of 
Meerut, mortgagees.’”’ Later on, opposite serial 
No. 5, Changa and Sumera, sons of Gulab 
Khazan, son of Lakhan, are described as 
“mortgagors to Mr. Robert Skinner alias 
Sardar Mirza and others, entered in khata No, 
2, mortgagees.” Now this wajib-ul-arz was pre- 
pared under the provisions of the Land Revenug 
Act of 1873, Act XIX of the year, and any 
entry contained in it would be prima facie evi- 
dence of its accuracy. Section 91 of that Act 
provides that“ all entries on the record so 
made and attested shall be presumed to bo 
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true until the contrary is proved.” Even, 
therefore, if the earlier khewat to which we 
have referred, were not good prima facie 
evidence of the mortgage in question, we 
think that the later khewat for the year 1896 
would in the absence of evidence to the con- 
teary, establish the fact that the Skinner 
family were mortgagees of the property in 
suit. We find similar entries in the closing 
khewat for the year 1310 Fasli, corr esponding 
to the year 1903. * # 

Having regard to all this ae we 
think that the decree of the Court below was 
right and we, therefore, dismiss the appeal 
with costs, including fees in this Court on 
the higher scale. 

Appeal dismissed. 


(6 A. L. J. 259.) 
ALLAHABAD HIGH COURT. 
Secoxrp Crvm ArreaL No. 1334 or 1907. 
February 17, 1909. 

Present — Mr. Justice Richards and 
Mr. Justice Karamat Husain. 
LAL SINGH AND orHers— APPELLANTS 
versus 


KHALIQ SINGH AND OTHERS— RESPONDENTS. 

N. W. P. Tenancy Act (II of 1901 Local). a. 199— 
Ciril Procedure Code (Act XIV of 1882), s 138—Suits 
fot arrears of 1ent-—Tenants not pleading proprietary 
trtle—Subsequent mite ma Cnil Court for declaration 
of title—Res jadicata 

Where the plaintiffs did not allege proprietary 
title in a sut for arrears of rent under the Agra 
Tenancy Act, 1901- Held, that they were barred by 
the rule of res judicata from opening the question 
of titleim a subsequent suit in a Civil Court. Pehari 
vy. Sheobalak, 27 A W.N. 189, referred to 


Second appeal against the decree of L. Mar- 
shall, Esquire, District Judge of Mainpuzi, 
confirming the decree of the Subordinate Judge 
of Mainpuri. 

Abdul Raoof for ihe Appellant. 

Surendra Nath Sen, for the Respondent. 

Judgment. 
by the plaintiffs for a declaration that they 
were proprietors of certain plots of land which 
are specified in a list at the end of the plaint. 
They also asked to havea certain decree for 
vent granted by the Revenue Court set aside. 
It appears that as far back as the year 1872, 
the defendants or theirrepresentatives were 
recorded as proprietors and the plaintiffs in 
the present suit were recorded as cultivators 
jn respect of the holdings the subject-matter 
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of the present suit. In the year 1902, the 
plaintiffs made an application fo correct the 
entry in the revenue papers. This application 
was refused. In 1903, a similar application 
was made with a like result. The defendants 
in the present suit then applied in the Revenne 
Court to have the rent payable by the plaint- 
iffg enhanced and the application was allowed 
in March 1904. In the year 1906, the de- 
fendants sued the plaintiffs in the Revenue 
Court for arrears of enhanced rent. Only 
one of the plaintiffs in this suit, namely 
Khaliq Singh, appeared, but a decree was 
given for enhanced rent and this is the decree 
which it is now sought to set aside. The 
plaintiffs by their present snit seek to go be- 
hind all the proceedings in the Revenue Court 
and to have 16 declared that they are pro- 
prietors of the holding of which they bave 
been recorded as cultivatory tenants ever 
since the year 1872. Ifthe law permit- 
ted this to be done it would be very unfortu- 
nate. It would mean that the time of the 
Revenue Courtin considering tho question ofthe 
enhancement of rent, and also in deciding tho 
issues between the parties in the suit of ar- 
rears of rent, would have been completely 
wasted, and ib would tend to bring the Civil 
and Revenue Courts into conflict. It does not 
appear that the plaintiffs ever set up their 
proprietary title until they instituted the pre- 
sent suit. When they were sued for arrears 
of rent it is quite clear that they did not 
plead the proprietary title. We have had 
the judgment of the Revenue Court in that 
ease read to us It has been ingeniously 
argued by Mr. Surendra Nath Sen that the 
Revenue Court has only jurisdiction to decide 
a question of proprietary right or to order the 
defendant to bring a suit ina Civil Court 
under the provisions of section 199 of the 
Tenancy Act, in a casein which the defendant 
has expressly pleaded his proprietary title, 
and he argues that inasmuch as the plaintiffs 
in the present case did not plead proprietary 
title when sued in the Revenue Court the ques- 
tion never was capable of being decided by a 
Revenue Court. Wethink that such construc- 
tion of the Tenancy Act is quite contrary to 
the entire policy of the law. We think that 
when the plaintiffs were sued in the Revenne 
Court they were bound under the provisions 
of section 199 of the Tenancy Act read with 
section 13 of the Code of Civil Procedure (Act 
No. XIV of 1882) to put forward as a 
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defence to the suit their plea of proprietary 
title, and that having failed to do so the mat- 
ter of res judicata, and itis not open to them 
to raise the question afresh in the present 
suit. We find that a similar view was taken 
by a Judge of this Court in the case of 
Behari v. Sheobalak (1). The learned Judge 
in that case points out the alteration that 
has been made in the law by section 199 
of the Tenancy Act and distinguishes cases 
arising since the passing of that Act from 
cases coming under the provisions of Act No. 
XII of 1881. We allow the appeal, set aside 
the decrees of the Courts below, and dismiss 
the plaintiffs’ suit with costs in all Courts in- 
cluding in this Court foes on the higher 
scale. 


i Appeal decreed. 
(1) (1907) 27 A W.N. 189. 





(6 A. L. J. 262.) 


ALLAHABAD HIGH COURT. 
ORTALINAT, Revision No. 842 or 1908. 
February 15, 1909. 
Present:—Mr. Justice Aikman. 
UMER-UD-DIN—APPLICANT 
versus 
EMPEROR. 

Criminal Procedure Code (Act V of 1898), 8. 403 
(1)—Complaint without authority—Order of acquittal, 
whether bar to a neto trial. 

The complainant, a soldier, sent an intimation to the 
District Magistrate that he had authorised his brother 
to file a complaint against the accused for haviug en- 
ticed away his wife. On trial it appeared that the 
brother had no such authority. Consequently the 
Magistrate acquitted the accused The complamant 
instituted a fresh complaint: Held, that the previous 
acquittal of the accused was no bar to the trial of 
the fresh charge, as the Magistrate’s finding m 
the previous trial amounted to this that there was 
no complaint beforo him of which he could take 
cognizance. 

Queen-Empress v. Balwant, 9 A. 134, (F. B ), referred 
to. 


Criminal revision against the order of A. 
B. Forde, Esquire, District Magistrate of 
Bijnore. 

Mr. C. Ross Alston, for the Applicant. 

Mr. B. Malcomson, for the Crown. 

Judgment.—tin wy opinion no soff- 
cient ground exists for interfering in the case. 
Muhammad Farookh, a soldior serving with 
his regiment in Burma, sent an intimation to 
the District Magistrate of Bijnore that he had 
authorised his brother to bring a complaint 
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against the applicanl, Umer ud-din, for entic- 
ing away his (Mohammad Farookh’s) wife. 
This charge against the accused was heard 
by a Magistrate When evidence for both 
sides had been recorded, 16 struck the Magis- 
trate that the husband’s brother held no 
authority to institute the case and he ended 
his judgment with the words. “I, therefore, 
acquit the accused.” Thereupon the husband 
having obtained leave, came from Burma and 
instituted a fresh complaint. In answer to 
this, the applicant set up the previous acquit- 
tal. In my opinion the so-called acquittal is 
under the circumstances, no bar to the trial 
of the present charge. The Magistrate’s pre- 
vious finding amounted to this, that there was 
no complaint before him of which he could 
take cognizance. If it were necessary I 
should have no hesitation in setting aside the 
previous so-called acquittal and directing the 
present trial to proceed, Vide Queen-Hm- 
press v. Balwant (1). But I do not think 
this is necessary and content myself with dis- 
muning the application. 


Application dismissed. 
(1) 9 A. 134, (F.B) 





(6 A. L. J. 258.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 905 or 1908. 
February 12, 1909. 

Present :—-Mr. Justice Richards. 
MAHADEO AND O0OTHRRS— APPELLANTS 
versus 

EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ». 109-- 
Security for good behaviow. 

Certain persons belonging to a gang, which freqnent- 
ed melas and carried on ageme played with rings wero 
ordered by a Magistrate to furnished security for 
good bebaviour under section 109 of the Code of 
Criminal Procedure, Held, that the order was bad 
under clanse (a) of section 109, masmuch as the lega- 
hty or illegality of the game played with rmgs depend- 
ed much upon the manner in which it was played, 
but clause (b) of the sectzon was very wide and tho 
Magistrate’s order was good under that clanse. 


Criminal revision from an order of O. A. 
C. Streatfield, Esquire, District Magistrate of 
Benares, upholding an order of the Joint 
Magistrate of Benares. 

Satya Chandra Mukerji, for the Appellants. 

W. K. Porter, Assistant Government Advo- 
cate, for the Crown. 

Judgment.—Applicants were ordered 
under the provisions of section 109 of the 
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Code of Criminal Procedure to give a bond 
and sureties for good conduct and in default 
to undergo rigorous imprisonment for a perio’ 
of one year. Section.109 enables a Magis- 
trate to make an order of this kind against, 
(a) a person who is taking precautions to con- 
ceal his presence when the Magistrate be- 
lieves that such precautions are being taken 
with a view to committing an offence, and (b) 
when there is a person within the limits of a 
Magistrate’s jurisdiction, who has no osten- 
sible means of subsistence ov who cannot give 
a satisfactory account of himself. I think 
the evidence quite fails to show that the ap- 
plicants were taking precantions to conceal 
their presence with a view to committing any 
offence. They apparently belong to a gang 
who go about frequenting melas and markets. 
They carry on or pretend to carry on a game 
played with rings. Whether this is or is not 
a legal game appears to be somewhat doubtful. 
One Magistrate granted a license, thinking 
that the game was quite legal. Another Ma- 
gistrate thought it was illegal and refused the 
license. A certified copy of the judgment of 
the High Court of Calcutta has been produced 
in which a Bench of that Court decided that 
the game was legal and set aside a conviction 
under the Gambling Act. I dare say it de- 
pends very much on the way in which the 
game is played. However this may be, it is 
clear that the case of the applicants did not 
come within clause (a) of section 109. Clause 
(b) is certainly very wide and I cannot say 
that on the evidence the Magistrate acted 
illegally in holding that the applicants had 
“no ostensible means of subsistence” or the 
account they gave of themselves was “not 
satisfactory.’ The learned vakil, who ap- 
pears for them, says that they have now been 
in jail since the 17th October 1908, and that 
they are willing to leave Benares. I think 
under the circumstances I may modify the 
order by directing that the period for which the 
accused should give security should be four 
months and that the period of rigorous im- 
prisonment in default of giving the security 
should also be the period of four months. The 
effect of this modification of the order will 
be that the applicants will be set at liberty as 
soon as possible. 
Order modified. 
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(6 A. L. J. 261.) 


ALLAHABAD HIGH COURT. 
MISOELLANEOUS Cryin Petition No. 300 oF 
1907. é 
February 27, 1908. 

Present :—Sir John Stanley, KT., Chief Justice 
and Mr. Justice Banerji. 

RAM DHANI SAHU-—APPELLANT 
versus 
LALIT SINGH AND 0THERS— RESPONDENTS, 
Transfer of Property Act (IF of 1882), s. 92, 98—~ 
Application to enlarge time for payment—Application to 
the Court of first instance and not to the appellate 

Court. 

When a decree for redemption under section 92 
of the Transfer of Property Act, has been made by 
an appellate Court, an application under section 93 
of the Act for enlargement of time for payment of 
money must be made to the Court of first instance 
and not to the appellate Court. 

Shed Narain v. Chunni Lal, 23 A 88, followed. 
Babu Prasad v. Kinalı Ram, 1906 A W. N. 203, dis- 
sented from. 

Girdhari Lal Agarwala, for the Applicant. 

Harbans Sahat, for the Opposite party. 

Judgment.—tThis is an application 
by Ram Dhani Sahu, the appellant, for an ex- 
tension of the time fixed by this Court for 
payment of a mortgage debt under a decree 
of the 23rd of July 1908. By that decree 
the appellant was directed to pay a prior 


-mortgage on or before the 5th of November 


1908. Owing to delay in obtaining a copy of 
the judgment, the date which was so fixed 
was allowed to pass over without payment, 
The present application is now made to this 
Cout to extend the time for payment. 

A preliminary objection is raised to the 
application to the effect that the proper Court 
to which this application should be made is 
the Court of first instance. We think that 
this preliminary objection is well-founded. 
The qnestion asto the proper Court to which 
such an application should be presented was 
considered by a Bench of this Court of which 
one of us was a member, in the case of Sheo 
Narain v. Chunni Lal (1). In the judgment 
in that case the authorities are reviewed and 
the language of section 92 of the Transfer of 
Property Act considered, with the result that 
the Court came to the conclusion that a pre- 
liminary objection similar to the one now put 
forward was bound to prevail; that when a 
decree for redemption under section 92 of the 
Transfer of Property Act, 1882, has been 
made by an appellate Court, an application 

(1) 23 A. 88. 
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under the last paragraph of section 93 must 
be made not to that Court, but to the Court of 
first instance. It is pointed out to us that 
this ruling was not followed by our brother 
Richards in the case of Babu Prasad v. Khiali 
Ram (%). Our learned brother in that case 
held that although the Court of first instance 
was the proper Court for dealing with applica- 
tions of the kind, yet the appellate Court had 
jurisdiction also to allow an enlargement of 
time in cases in which there had been appeals. 
We are unable to agree in the view expressed 
by our learned brother. We are of opinion 
that the earlier ruling is correct. We, there- 
fore, allow the preliminary objection, but we 
do not express any opinion as to the merits of 
the application. Itis stated that the money 
payable to the prior mortgagee has actually 
been paid and a receipt therefor obtained. 
Under these circumstances there will possibly 
be little difficulty in obtaining an extension of 
time from the proper Court. 

We dismiss the application, but under the 
circumstances, without costs. 


Application dismissed. 
(2) 1906 A. W. N. 208. 


(6 A. L. J. 247.) 


ALLAHABAD HIGH COURT. 
Srcoxp Crvm Appean No. 1389 or 1907, 
February 22, 1909. 

Present :—Sir John Stanley, Krt., Chief Justice 
and Mr. Justice Banerji. 
JHUNKU SINGH—AppELLANt 
Lersus 
CHATKAN SINGH AND otHers— 


RESPONDENTS. 

 Usufructuary mortgage—Sirpulation as to payment of 
interest in case mortgagee does not get possession—aHoi t- 
gagee getting possession only of a portion of the mortgaged 
y—Acquiescence of mortyagee in morigagors se- 
a liming in possession of the part —Redemption without 

 \ment of mterest. 
a usufryctuary mortgage there was a stipulation 
tif the mortgagee could not get possession owing 
me defect in the mortgagor’s title, the latter 
ld pay principal and interest, both from his own 
p {et The mortgagee could not get possession of a 
po.jion of the property for a certain period, and 
made no claim in respect of .c Ina suit for re- 
demption he claimed interest for the period during 
which he had been out of possession. Held, that the 
mortgagee’s claim for interest was barred by his 
acquiescence. Partab Vahadur Singh v. Gajadhar 
Buhoh Singh, 29 I. A. 148, 24 A. 521; Khuda Bulhsh 
v, Alm-unaissa, 27 A Ali, 190L A W., N. 278, refor- 

red to. 
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Further, where the appellate Court, having found 
that the mortgagee was entitled to interest for the 
period of his dispossession, referred an issue for de- 
termination to the Court of first instance, but after- 
wards dismissed tho claim. Held, that the Court was 
justified in adopting the course it did Assuming it 
was not, the respondents, even then, when the case 
was before the High Court, were entitled to support 
the decree on the ground of acquiescence. 


Second appeal from the decree of F. D. 
Simpson, Esquire, District Judge of Gorakh- 
pur, reversing the decree of Munshi Achal 
Behari, Subordinate Judge of Gorakhpur. 

M. M. Malriya (with him J. N. Choudrz), 
for the Appellant. 

Sundar Lal (with him Iswar Saran), for the 
Respondents. 

Judgment.—tThis appeal arises out 
of a suit for redemption of property, the sub- 
ject of a usufructuary mortgage, dated the 
25th of August 1888. The plaintiffs, 2nd 
party, who are the mortgagors, sold their in- 
terest in the equity of redemption to the 
plaintiff No. lon the 23rd June 1905, and 
the plaintiff No. 1 deposited the mortgage 
debt, Rs. 1,800, in Court under section 83, Act 
IV of 1882, to the account of the defendant, 
but the defendant refused to accept the same. 
The properties mortgaged are 12 bighas of sir 
in Badhia and fractional shares in 5 villages, 
viz., Tirhabir and 4 others. The defendant 
obtained possession of the sir and of the share 
of Tirhabir on the execution of the mortgage, 
but he did not get possession of the shares in 
the other villages till April 1893, ¢.e., 4 years 
and 7 months after the date of the mort- 
gage. - 

The principal ground upon which the de- 
fendant refused to accept the amount deposit- ~ 
ed in Conrt was that the mortgage deed con- 
tained a provision for the payment of interest 
at the rate of 2 per cent. per mensem if po- 
ssession of the mortgaged property were not 
delivered to the mortgagee; andthat he did 
not get possession of portions of the mortgaged 
property until the month of April 1893, 
and is, therefore, entitled to interest on the 
mortgage debt. The Court of first instance 
decreed the plaintiff's claim and the decision 
of that Court was affirmed by the lower appel- 
late Court. 

Two grounds of appeal have been pressed 
before us; the first 1s that inasmuch as the 
lower appellate Court found that the defend- 
ant was kept out of possession of part of the 
mortgaged property for a period of 4 years 
and 7 months, it should have decreed portion 
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at least of the interest claimed for that period. 
The stipnlation in the deed provides for pay- 
ment of interest if “ thereis any defect (nuqs) 
in the mortgaged property, or any manner of 
defect arise in the mortgagee’s possession.” 
Tt is not quite clear what these words mean, 
but we are disposed to think that they refer 
to a defect in the title of the mortgagor whereby 
the mortgagees should fail to get possession 
or having got possession should lose such 
possession. However this be, the mortgagees 
took possession of part of the mortgaged pro- 
perty and raised no objection. They allowed 
the mortgagors to retain possession of the 
residue of it and made no claim in respect 
of the stipulation in the mortgage deed to 
which we have referred. We are inclined to 
think that the lower appellate Court was right 
in the reason which it suggested for this. He 
observes that “apparently the land revenue 
assessment is comparatively high and neither 
party was very anxious to pay it.” 

The principle underlying the decision in 
Partab Rah.udur Singh v. Gajadhar Bakhsh 
Singh (1) and in the case of Khuda Bakhsh 
y. Alim-un-nissa (2) seem to us to be appli- 
cable to this case. The mortgagee’s claim 
for interest is barred by his acquiescence. 
On this ground the appeal in our opinion 
fails. The only other contention raised was 
that the lower appellate Court, in an 
order of the 9th November, 1906 by which 
an issue was referred for determination to the 
Court of the first instance, stated that the 
mortgagee was entitled to interest for the 
period of his dispossession. It is contended 
that having expressed this view the learnod 
Judge was not justified afterwards in dis- 
missing the mortgagee’s claim for interest. 
We cannot accede to this contention, buat 
assuming that the lower appellate Oourt was 
not justified inthe course it adopted, the 
respondents are entitled now to support the 
decree of that Court on the ground that the 
mortgagee having acquiesced in the mortga- 
gors remaining in possession of portion of the 
mortgaged property, cannot succeed in his 
claim for interest. 

For these reasons we dismiss the appeal 
with costs, including feces on the higher 
scale. . 
Appeal dismissed. 
(1) 291. A., 148,24 A. 521 (P C). 

(2) 27 A. 318, 1904 A. W. N. £723, 
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(6 A. L. J. 401.) 
ALLAHABAD HIGH COURT. 


Seconp Crvm APPBAL No. 701 or 1908, 
March 3, 1909. 


Present :—Sir George Knox, Judge and 
Mr. Justice Griffin. 
BENT PRASAD—AppsLLant 
versus 


KASHI NATH—Responpents. 

Civil Procedure Code (Act XIV of 1882), s. 280— 
judgment-debtor evading arrest—Fulse objections to eve- 
cution—Application for execution after 12 years fiom the 
decree, whether barred, 

The decree-holder put in an application for execu- 
tion of a decree after 12 years from the date of the 
decree bnt within 3 years from the last application. 
The judgment-debtor had been dishonestly keeping 
out of the way when warrants for his arrest were 
issued and, at times, taking false objections to the 
execution to evade payment: Held, that section 230 
of the Code of Civil Procedure, 1882, did not bar the ap- 
plication. 

Pattakara v. Rangasami Ohetti, 6 M. 365, referred to, 


Second appeal from a decree of the District 
Jadge of Banda, confirming a decree of the 
Subordinate Judge of Banda. 

Surendra Nath Sen, for the Appellant. 

Gokul Prasad, for the Respondents. 

Judgment.-—tThis is a second appeal 
on behalf of a judgment-debtor. The decree 
against him was one passed on -7th August 
1895. The present application for execution 
was pot in on 26th Angust 1907, a few days 
beyond the limit of 12 years from the date on 
which the decree was passed. The judgment- - 
debtor takes his stand upon the last clause 
contained in section 230, Civil Procedure 
Code (1882), and contends that as the present 
application for execution has been presented 
morethan 12 years after the date on which 
the decree was passed, the decree is no longer 
capable of execution. Both the Courts below 
have overruled the objection and we agree 
with the view which they have taken. We 
have been referred to a long list of applica- 
tions made for execution of the deeree by the 
decree-holder in which the applications have 
been fruitless because the judgment-debtor, 
who is said-to bea well-known resident of 
Banda, has always contrived to be absent from 
his house when process has come for his arrest. 
On more than one occasion, too, the appellant 
has taken exception to the application for 
execution or appealed from the orders made 
against him, but in each case his objection or 
his appeal has been dismissed, The present 
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application for execution is within 3 years of 
the last previous application for execution. 
Looking to the above facts, we are prepared 
to find that the judgment-debtor has by 
keeping out of the way when warrants were 
“issued for his apprehension and-putting in 
false objections in bad faith, dishonestly 
evaded payment of money justly due to the 
plaintiff cecree-holder and he now wishes to 
take advantage of the delay which he has dis- 
honestly and fraudulently caused. We agree 
with the Madras High Court in their decisionof 
the case of Pattakarra Annamalai v. Rangasamt 
Ohetti (1). We dismiss the appeal with costs. 


Appeal dismissed. 
(1) 6 M. 365. 


(6 A. L. J. 400.) 
ALLAHABAD HIGH COURT. 
MISCELLANEOUS Crvm Rer. No. 5 or 1909. 
March 19, 1909. 

Present :—Sir John Stanley, Krt., Chief 
Justico and Mr. Justice Banerji. 

B. & N. W. RAILWAY— PLAINTIFF 
versus 
BANDHU SINGH—Deranpant. 

Agra Tenancy Act (II of 1901, Local), 8. 4—Tenant— 
License taken froma Railway Company to cut grass from 
Se ee Eanes a prendre—Jurisdiction of Cual 

ort. 

A person who 18 authorised by a Railway Com- 
pany to cnt grass from the embankment is not a ten- 
ant and the payment which he agrees to make 1s not 
a rent within the meaning of section 4 of the Agra 
Tenancy Act LI of 1901. The right which -he obtamed 
under the agreement i3 in the nature of a profit 
a prendre. Thereforo, a Civil Court has jurisdiction to 
iya suit for the recovery of the amount agreed to be 
pai 

Civil reference made by the Munsif of 
Gorakhpur. 

Judgment.—this is a reference by 
the learned Munsif of Gorakhpur, under the 
provisions of section 195 of the Tenancy Act. 
From the reference it appears that the defend- 
ant was authorised by the plaintiff Company 
under a written document to enter upon part 
of the Railway embankment and cnt grass 
therefrom. The suit was bronght by the 
Railway Company to recover the price of the 
grass and the learned Munsif was donbtful as 
to whether he had jurisdiction to entertain it 
in view of the provisions of the Tenancy Act. 
The Munsif was doubtful whether the defend- 
ant was a tenant of the plaintiff Company 
within the meaning of that. expression in the 
Tenancy Act and as to whether or not the 
return agreed to be made by the defendant 
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for the appropriation of the grass on tho 
embankment was not rent within the meaning 
of section 4 of the Tenancy Act. We are of 
opinion that the defendant is not a tenant of 
the plaintiff Company within the meaning of 
the Tenancy Act. He has merely obtained 
from the Company a license to go upon their 
embankment and cut grass therefrom. The 
right which he obtained under the agreement 
was in the nature ofa profit a prendre and 
nothing more. He did not thereby become a 
tenant of the plaintiff Company and the pay- 
ment which he agreed to make was not in the 
nature of rent within the meaning of that 
expression in the Tenancy Act. We direct the 
learned Munsif to proceed with the hearing 
of the suit. $ 
Record returned. 


(6 A. L. J. 483.) 
ALLAHABAD HIGH COURT. 
Cıvm Rayvision No. 90 or 1908. 
May 4, 1909. 
Present :—Mr. Justico Richards and 
Mr. Justice Alston. 
DEBI PRASHAD—-APPLICANT 
ce7vsus 
STANLEY RAY—Opposrte PARTY, 

Insolvency Act (HI of 1907), 8.3 CE 1—Jurisdiction 
conferred on Small Cause Court after issue of notice 
to objectors—Crvil Procedure Code (Act XIV of 1882), 
8 3n0—Notification conferring jurisdiction after repeal 
of the section—Revision 

A petition in insolvency, addressed to the District 
Judge, was presented to a Judge of Small Causes 
who ordered it to be registered Subsequently, the 
same Judge directed notice to issue and on hearing 
adjudicated tho petitioner to be insolvent. An appeal 
was made to the District Judge and it was dis- 
missed No objection was taken cither before tho 
Court of first instanco orbefore the District Judgo 
as to want of jurisdiction It was objected before the 
High Conrt in revision that on the date on which 
the petition was presented tho Small Cause Court 
Judge, who adjudicated upon it, had no jurisdiction to 
entertain it, masmuch as the jurisdiction under 
section 3 clause (1) of the Insolvency Act, III of 
1907, had not then been conferred upon him. Such 
jurisdiction was, howover, conferred upon him before 
he finally disposed of the case: Held, that having 
regard to the fact that the petition was addressed 
to the District Jndge who had jurisdiction and, that 
at any moment after the jnrsdiction had been con- 
ferred upon the Judge of Small Causes, the case could 
have been transferred to him, and also to the very late 
stage at which the objection was raised, the case 
had been properly entertained and decided by the 
Judge of Small Causes. Ledgard v. Bull, 9 A. 19,; 
131A 134(P.C), referred to 

Application in revision under section 622 
of the Code of Civil Procedure, 1882, against 
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an order of the District Judge of Cawn- 
pore, 

Hamilton, (with him Satya Narain) for the 
Applicant. 

Peary Lal Banerji, for the Öpgösite Party. 

Judgment.—tThe facts out of which 
this application in vevision arises are some- 
what peculiar. On the 16th of April 1908, 
n petition under Act No. TII of 1907, was 
prepared for presentation. The petition is 
addressed to the District Judge, Cawnpore, 
but there does not appear to be any order 
by the District Judge transferring the 
insolvency petition to any Court, and the 
first order on it is one by the Judge of 
the Court of Small Causes at Cawnpore, 
on the 21st of April 1908, ordering the 
petition to be registered. On the 2nd of 
May 1908, the same Judge, that is, the 
Small Cause Court Judge, directed notices 
to issue, and on the 20th of June, the 
petitioner was adjudicated insolvent. On 
the 28th of July 1908, an appeal was 
presented against the order of adjudication, 
and on the 17th August 1908, the appeal 
was dismissed. The grounds of appeal all dealt 
with the merits of the case. There was no 
ground of appeal complaining of any ir- 
regularity in the Court of first instance or 
any want of jurisdiction. The present In- 
folvency Act came into operation on the 
Ist of January, 1908. The Act repeals the 
sections of Act No. XIV of 1882, which 
dealt with insolvency matters. On the 18th 
of January 1908, a notification appeared 
in the local Government Gazette conferring 
insolvency jurisdiction upon Mr. David, the 
Small Cause Court Judge. The notification, 
however, appears on the face of it to have been 
made under the provisions of section 360 of 
“Act No. XIV of 1882. As already mention- 
ed that section had already been repealed, 
and the notification thereunder cannot be 
held to have had any force whatever. 
Furthermore the notification of the 18th of 
January 1908, did not state that the 
sanction of the Governor General in Council 
had been obtained. This previous sanction 
is now necessary under the provisions of 
section 3, clause (1) of Act No. III of 
1907. On tho 23rd of April 1908, juris- 
diction was duly conferred upon Mr. David 
under section 3, clause (1), of the present 
[Insolvency Act. It thus appears that on the day 
when the order for notices.to issue was made 
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and also on the day of adjudication, Mr. 
David had full jurisdiction to hear and deter- 
mine insolvency matters. The ground for 
the present application in revision is that 
inasmuch as Mr. David had no jurisdiction on 
the 16th of April, or onthe 2let of April, 
on which dates respectively their petition 
was presented and registered, the proceed- 
ings were null and vord. The present applica- 
tion has clearly no merits, There were hearings 
on the merits in two Courts without any 
exception being taken to the jurisdiction of 
the Courts., In the case of Ledgard v. 
Bull (1), their Lordships of the Privy Council 
reversed the decision of this Court 
and dismissed the plaintiff's suit on the 
ground that the suit had been instituted in 
a Court which had no jurisdiction to hear 
the case. Their Lordships, however, lay 
great stress on the fact that the objection 
to the hearing of the suit by the District 
Judge was taken after he had transferred 
the case to his own file and before he kad 
adjudicated thereon. The objection was taken 
in the written statement as appears from 
the report. At page 203 them Lordships say : 

` But there are numerous santhorities which 
establish that when, in a case which the 
Judge is competent to try, the parties without 
objection jom issne and go to trial upon 
the merits, the defendant cannot subsequent- 
ly dispute his jurisdiction onthe ground that 
there were irregularities in the initial pro- 
cedure, which if objected to at the time, would 
have led to the dismissal of the suit. The present 
case does not come strictly within those 
authorities because the defendant’s plea was 
raised before issue was joined on the merits.” 
In the case before us the petition, as we have 
already mentioned, was addressed to a Court 
having jurisdiction to hear and determine 
the matter, that is tosay, the District Judge. 
At any moment after the jurisdiction had 
been conferred upon Mr. David the case 
could have been transferred to his Court. 
We think we may apply the principle ex- 
pressed in the passage of the judgment cited 
above to the peculiar facts of the present 
case. Laying great stress on the very late 
stage of the case at which objection was 
taken to the power of the Small Cause Court 
Judge, we dismiss the application with costs 
including fees on the higher scale. 


Application rejected, 
(1) 9 A. 191 (P. 0.); 13 I. A. 184, 
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(6 A. L. J. 487.) 


ALLAHABAD HIGH COURT. 
Crimtnat Revision No. 148 or 1909. 
April 30, 1909. 


Present:-—Mr. Justice Alston. 
SHIAM LAIL—Appricaxt 
versus 


EMPEROR—Opposite PARTY, 

Oruminal Procedure Code (Act V of 1898), 8. 110— 
Revision, mterference sn —Evidence of character-—Accused 
discharged or acquitted—Proceedings undor s. 110 taken 
soon after discharge or acquittal— What the Court should 
consider 

The High Court will not-interfere on the merits 
with proceedings under section 110 of the Criminal 
Procedure Code, except in vory exceptional cases, 
provided that the Court hearing tho appeal under 
section 406 shows inits judgment thatit has really 
and not merely nominally gone through the evidence 
on the record. 

The accnsed was continuously for a period of 
10 or 11 years employed as a servant of the Tahsil- 
dars of Orai. He was suspected of burglary and 
prosecuted He was disoharged and proceedings 
were taken agaimat him under section 110, Criminal 
Procedure Code. He produced evidence to show 
that his character while he was im the service of 
his former masters was satisfactory: Held, that such 
evidence was material in the case. 

In a case where proceedings under section 110 
follow soon after a discharge or acquittal of the 
accused from a charge of burglary of which he was 
suspected, it is always necessary to make it clear 
that the proceedings were not instituted as a means 
of punishing, in an indirect way, the man whom 
the police considers guilty. 

Criminal revision against an order of the 
Magistrate of Jalaun. 

Satya Ohandru Mukerji, for the Appellant. 

di. Maleomson, Assistant Government Advo- 
cate, for the Crown. 

Judgment.—tThis is an application to 
revise an order of the Sub-Divisional Magis- 
trate of Jalaun, dated the 21st of December 
1908. which the District Magistrate of Jalaun 
upheld in an order, dated the11th of February 
1909. The Sub-Tivisional Magistrate directed 
the petitioner, Shiam Lal to furnish a personal 
bond of Rs. 200, with one surety of a 
eumandar of Orai khas,” in alike amount to 
be of good behaviour for a period of one year, 
or in default to be kept in rigorous imprison- 
ment for that period. The difficulty, that I 
have had in dealing with the petition is due 
to the circumstance that although Shiam Lal 
had an appeal on the merits to the District 
Magistrate, under section 406 of the Code of 
Criminal Procedure, the order in appeal 
which is before me, says very little by way 
of criticism on the evidence ın the case, with 
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the result that the petitioner here complains 
that his appeal did not receive proper con- 
sideration, and asks for a ‘hearing on the 
merits. This Court will not interfere on the 
merits with proceedings under section 110 of 
the Criminal Procedure Code, except in very 
exceptional cases, provided that the Conrt 
hearing the appeal under section 406 will 
take the trouble to show in its judgment that 
it has really and not merely nominally gone 
through the record and considered the evi- 
dence that was given in the Court below. This 
it can do by stating clearly what it believes the 
evidence proves against the appellant, giving a 
short summary of that evidence, and making 
such criticisms as go to show thatthe evidence 
is reliable. District Magistrates frequently 
do not realize when dealing with 
these cases, that they are sitting in appeal 
and not in revision, and in consequence 
applications which would otherwise not have 
been entertained by this Court have to be 
admitted and the evidence gone into, to some 
extent at least, at the hearing. It is nota 
question of the length of the judgment, but 
of its matter. The present case was one 
which particularly called for full considera- 
tion by the appellate Court, for I find that 
the recommendation of the Superintendent of 
Police that the petitioner should be proceeded 
against under section 110, opens with the 
statement that Shiam Lal was “ strongly 
suspected of having arranged the burglary in 
wuich the Tahsildar lost a considerable 
amount of property.” Now Shiam Lal and 
some other men, though actually arrested and 
kept in custody for sometime on suspicion of 
having been concerned in this burglary, were 
discharged, presumably because no case 
could be proved against them.’ In case where 
proceedings under section 110 follow soon 
after a discharge or acquittal, it is always 
necessary to make it clear that the proceeding 
under section 110 was not instituted as a 
means of punishing, in an indirect way, a 
man, who the police were convinced, was 
guilty. 

The story told about the petitioner is a 
curious one. It is said that for some 10 
or 11 years he was continuously in the em- 
ployment of three different TYahsildars as 
cook and khansama, and he seems to have 
been dismissed by his last master only a 
short time before he was arrested. From 
his discharge until the institution of theso 
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proceedings, we have a period of only 9 or 
10 months. If then the evidence 
of the witnesses called . by the prose- 
cution is true, this man must have been a 
notoriously bad character for atany rate a 
portion of the period during which he was 
serving as a private servant to 0 Govern- 
ment official, for I certainly do not under- 
stand the witnesses to mean that Shiam Lal 
was of good character until he was dismissed 
from service, This suggests the question how, 
if the petitioner was such a notorious charac 
ter, did the Tahaldar not get to hear of it 
sooner, The petitioner called evidence to 
_ show that his character and behaviour, while 
ın the service of his firsé two masters, was 


satisfactory, but.the trying magistrate, wrong-. 


ly 1 think, held that that ovidence had no 
bearing on tho case. Ho apparently does 
not accept the maxim nemo fire repente 
turpis sinnas, 

I shall deal with the case with reference to 
the question whether there is evidence to show 
that the petitioner is “an associate of thieves 
and burglars,” for it is under this head 
that he evidence seems to me to be strongest. 
Now in trying in Orai a man who has 
incurred the enmity of the Tahsildar of 
Orai for the excellent reason, so far 
as the Tahsildar is concerned, that he 
ig convinced that the man committed a 
robbery in his house, the position of the 
Tahsildar in the place is a matter of 
first importanco. Not only would his influ- 
ence be sufficient to persnade witnesses to 
come forward to give evidence against the 
man whom he beheved had stolen his property: 
but it would also prevent Shiam Lal from 
getting witnesses to support his defence. I 
am, therefore, not surprised that the Sub- 
Divisional Magistrate found some of the evi- 


dence for the prosecution to be “ distinctly : 


tainted” For the reasons seb out above I 
have been compelled to go more fully into 
the case than I would have done had I had 
before me s more considered judgment by the 
appellate Court. Having heard the learned vakil 
for the petitioner, however, and looked into the 
record, I am satisfied that the order passed 
in this case was a proper one, though I 
have arrived at this conclusion with some 
hesitation. My attention was called to the 
following passage in the judgment of 
the Sub-Divisional Magistrate : “ That 
accused should be e regular bully is no 
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wonder at all considering that he has been 
in the service of revenue officials who have 
to perform executive functions, and to rule 
people, and now that he is away from the 
atmosphere of hukumat, it is natural that 
there should still be left in hima tendency 
to aggrandize himself, whichin his present 
position must be felt as a tyranny by the 
public of Ora, since it is exercised by ac- 
cused for his personal benefit and for which 
he can have now no excuse or justification.” 
Tf I were to accept the suggestion that Revenue 
officers require, and may, therefore, employ 
bullies to assist then inthe performance of their 
executive functions and if I believed that the 
petitiouer’s bad reputation had resulted solely 
from bullying practised with the tacit ap- 
proval of his former Tahsildar masters, I 
would set aside the order of the Magistrate. 
I think, however, that the evidence proves 
much more than this. 

But I consider that part of the- order 
which says that the surety must be a “Zamin- 
dar of Orsi khas” should no} be allowed to 
stand. 1 order that surety shall boa resident 
of the Jalaun District as to whose position 
the District Magistrate is satisfied. I make 
the alteration because I cannot close my 
eyes to the fact ‘that there is fear of the 
Tahsildar of Orai preventing sureties from 
Orai khas from coming forward. Subject 
to this alteration in the order this petition 
is dismissed. 

Order varied. 


(6 A. L. J. 472.) 
ALLAHABAD HIGH COURT. 
CRIMINAN Revisroy No. 94 or 1909. 
April 7, 1909. 

Present :—Myr. Justice Aikman. 
MAKUND RAM AND ANOTHER—APPLICANTS 
Leréus 
EMPEROR. 

Penal Code (det XLF of 1860), 3. 499—Defaniation — 
Good farh 

The accused published a circular purporting to 
say that ata panchayat held at certain place it was 
resolyed that the complainant who had been to Eng- 
land was not to be taken into the caste and that 
those of their community, who associated with him, 
could be taken mto the caste only on their consenting 
to give up all connection with him in future and on 
performing propor penance. It was found that 
the representation of the xccnsed that the circular 
nas nn outcome of n decision arrived nt by all the 
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` members of the panchayat was false and that the 
publication was not made in good faith : Held, that 
the accused were rightly convictod of the offence 
of defamation. The publication of the circular 
lowered the character of tha complainantin re spec 
of his caste. 

Criminal revision against the order of S 
R. Daniels, Esquire, affirming an order o 
Kazi Aziz-ud-din Khan Bahadur, Magistrate, 
lst Class, Moradabad. 

Facts.—Thecomplainant, Dr. Debi Datt, a 
member of Vishen Nagar comm unity, had gone 
to England for education. On his return to 
India, he was admitted into his caste at 
several places. The ačcused, however, caused 
a circular to be distributed amongst the 
members of the Nagar community to the 
following effect :— 3 

“Beib known to all brothers of Vishen 
Nagar sect of Nagars in all parts. On 
receipt of a letter from Moradabad for the 
purpose of admitting Dr. Debi Datt into 
caste, all the members of the Vishen Nagar 
sect of Nagars at a panchayat held at the 
temple of Hatkeshwar at Allahabad on 
Friday, Asar Krishna 3rd, Sambat 1904, 
have come to the following conclusions. 
The members of the. brotherhood have no 
enmity or jealousy with Dr. Debi Datt 
who has come back after travelling in Europe 
but they have to uphold their religion. 

First -—It is not at all proper to admit 
Dr. Debi Datt into caste, because whatever 
little or more of the established usages 
has remained (unbroken) all that will in 
future lose its strength and be broken up. 
Even among the Sudra caste, he who goes 
to Europe is outcasted and ceases to join in 
smoke and drink. Therefore, our Nagar 
caste of Gujrat, which is considered to be 
the highest and the best among all, will 
fall below the scale of Sudra and no one will 
drink water at our hands. 

Secondly :—It is resolved regarding those 


persons who have associated themselves 
with Dr. Debi Datt and who desire to 
give up for ever their connection with 


him with a firm determination, that they 
be admitted into caste on their performing 
the proper penance.” 

Dr. Debi Datt, thereupon, filed a complaint 
agaiust the accused for defamation. The 
accused were convicted of the offence both by 
the Magistrate and the -Sessions Judge and 
were sentenced to a fine of Rs. 51 each. 
They applied tothe High Court in revision, 
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0. O. Dillon (with him Tej Bahadur Sapru) 
for the Applicants. ‘ 

W Wallach (with him Satya Chandra 
Mukerjt), for the Crown. 

Judgment.—tThe applicants were 
convicted by a Magistrate of the first class of 
the offence of defamation and sentenced to a 
fine of Rs. 51 each or in default to 8 month’s 
simple imprisonment. The convictions and 
sentences were afirmed on appeal by the 
learned Sessions Judge. The applicants have 
moved this Court to interfere in revision on 
the ground that the offence of defamation 
has not been established. : The case has been 
argued .at length by the learned counsel 
for the applicants and by the learned counsel 
in support of the convictions. In my opinion 
no ground exists for doubting the propriety 
of the convictions. Had the circular, which 
is found to have been published by the appli- 
cants, been true in fact and published in 
good faith, the offence of defamation would 
not under the circumstances have been made 
out. But the Courts below find that the 
statements in the preamble to the circular 
are not true in fact and that the applicants 
did not act in good faith. There is,in my 
opinion ample evidence on the record to 
justify these findings. That the circular 
contains defamatory statements is, in my 
opinion, clear. The circular represents the 
complainant to be one whom to associate with 
will entail ex-communication on the members 
of his brotherhood associating with him, and 
states that after association with him they can 
only be readmitted to caste privileges on con- 
senting to give up all connection with him in 
future and on performing proper penance. L 
have no hesitation in holding that the pub- 
lication, to use the words of explanation 4 
of section 499, Indian Ponal Code, “ lowers 
the character of the complainant in respect 
of his caste.” The applicants without any war- 
rant represented the circular to be the ont- 
come of a decision arrived at by all the mem- 
bers of the Vishen Nagar caste assembled at a 
Panchayat held at the Hatkeshwar Nath 
temple in Allahabad, on Friday, 28th of June 
1907. It is quite clear that this represent- 
ation was untrue to the knowledge of the 
applicants. Pandit Badri Nath, one of the 
four Panches of the Allahabad branch of the 
caste, appended to his signature to the cir- 
culara note dissenting from the resolution in 
regard to the ex-communication of associates 
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_of the complainant. That note of dissent was 
not published by the applicants, who showed 
Badri Nath as one of the signatories to the 
circular as if he agreed to all its contents. 
There is also evidence that the applicants 
continued the publication of the circular after 
it had been formally cancelled at a caste 
meeting. Tha Conrt of first instance found 
that the applicants wero actuated by malice. 
The conclusion arrived at by the appellate 
Court is that there is no substantial found- 
ation for the suggestion that there was 
personal animosity on their part towards the 
complainant. Itis possible that the appli- 
cants were actuated merely by the zeal to 
preserve what they considercd the purity of 
their caste. It was quite open to them or to 
persons agreeing with their views to decline 
to recognise the decision arrived at elsewhere 
in regard to the re-iustatement of the com- 
plainant in caste and to refuse to recognise 
the complainant ans any longer in caste. But 
they were not justified in publishing abroad 
sintements which they knew to be unfounded 
and exhibiting the want of good fmth 
referred to above. For the reasons given 
above I dismiss the application. Under 
the provisions of section 545 of the Code 
of Criminal Procedure, I order that the 
fines, if recovered, be paid to the complainant 
-~ as compensation. 

Application rejected. 


(6 A. L. J. 481) 


i ALLAHABAD HIGH COURT. 
CRIMINATL RERERENGE No. 146 or 1909. 
April 8, 1909. 
Present —Mr. Justice Aikman. 
GHULAM RABBANI— APPLICANT 
CEFTSUS 


KING-EMPEROR. 





Post Office Act (VL of 1898), s. G4, ute 133—Orter 


to aenda parcel by value payable post in3ured—Bonn- 
fide order. 

Ono Mrs. Gilmore ordered the accused to send her 
n parce) of clothes by a registered parcel, msared for 
acertainamount The acensed sent the parcel by 
rogistored valne payable post. uninsured, and nt the 
timo of despatch made a declaration that the article 
wag sent im exocution of a bonafides order Zela, 
that the bona fides contemplated by rule 183 of the 
Poat Office rules, does not relato to the manner of sond- 
ing, aud therefore, the accused could not be convicted 
under section 64 of the Post Office Act 

Criminal reference made under section 438 
of the Criminal Procedure Code by the Sessions 


Judge, Bareilly 
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Facts—appear from the following refer- 
ence of the Sessions Judge — 

The applicant has been convicted and 
fined Rs. 20 under section 64 of the Post 
Office Act, of having made a false declara- 
tion within the meaning of that section. It ap- 
pears that applicant had received from a certain 
Mrs. Gilmore certain dress materials which 
he had been ordered to make up into a dress, 
that he retained the dress for an inordinately 
long time, refusing to deliver it to Mrs. 
Gilmore's servants, and changed his residence 
from Lucknow to Bareilly without informing 
Mrs. Gilmore, that she had some difficulty in 
finding out where he was, but eventually 
wrote to him, ordering him to send the dress 
by œ registered parcel and insured for Rs. 
40. Applicant sent the dress by registered 
value payable parcel, uninsured. ‘The amount 
payable on the parcel was Re. 59-9-0. At 
the time of despatch he made the usual 
declaration that the article was sent in execu- 
tion of of n bona fide orler received by him. 
This is the declaration whiz is alleged to 
have been false in respect of which he has 
been convicted. In my opinion the convic- 
tion is not sound. The “bon: fide order” 
contemplated by rule 133 of the Post Office 
rules is, I think, an order to send without 
regard to the manner of the sending. There 
wastin fact nothing inconsistent with Mrs. 
Gilmore’s order in applicant's manner of 
sending the narcel, except’ that be did not 
insure it. He might have insured it as a V. P. 
Parcel, and in any case, mere omission to 
comply with a part of the order would not 
in view of his compliance with the rest of 
the order render tho certificate signed by 
him a false one. Ifthe amount claimed by 
applicant on the parcel was excessive, if, for 
instance, it inclnded the value of Mrs. 
, Gilmore's dress material, applicant might be 
liable to a charge of attempting cheating. 
But in my opinion he could not be lawfully 
convicted under section 64 of the Post Office 
Act I accordingly direct that the record be 
submitted to the Hon’ble High Court with 
the recommendation that the conviction and 
sentence be set aside and the fine refunded. 
The Magistrate will be invited to furnish the 
usual explanation. 

Order.—t agree with the view ex- 
pressed by the learned Sessions Judge. I 
quash < the conviction of the applicant 
Ghulam Rabbani under section 64, Act 
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No. VI of 1898, and the sentence of fine 
passed thereon. The fine, if paid, must be 
refunded. The Magistrate is wrong in think- 
ing that the bona fide order mentioned in 
Rule 133 must be an order tosend the article 
value payable 

Conviction set aside 





(5 N. L. R. 50.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

SECOND Civiu APPRAL No. 375-or 1908. 

' September 29, 1908. 

Present —Mr. Skinner, A. J. C. 
CHANDRABHAN—PHAINTIFF—APPELLANT 
terens 
MARUTI—DEFENDANT--RESPONDENT. 
Irmtation Act (XV of 1877), 3 4, ach 11, arts 
44, Q9!—Lomitation, respondent precluded from raring 
question of—Cowt bound to take cogmizance—Su:it by 
vendee from minor to set aside sale by mmor vendor's 

guu dian—Limitation. 

The Court ıs bound to take cognizance of the 
quostion of limitation, evon if the rospondont 18 
precluded from raising it Bechi v. dhoan-wllah, 
12 A. 461, followed. 

A suit by a purchaser claiming to set aside a sale 
by the guardian of his vendor durmg the latter’s 
minority is governed by article 4! and not by article 
91, schedule II of the Limitation Act Mussammat 
Tanto yv Gajadhuw, 1 N. L R 129, distingmsehed 

Second appeal against the decree of R. H. 
Macnair, Esquire, Additional District Judge, 
Akola, dated the 25th January 1908, con- 
firming the decree of Mr. K. B. Polsole, 
Subordinate Judge, Akola, dated the 20th 
October 1907. 

M. B. Diztt, for the Appellant. 

J. Mittra, for the Respondent. 

Judgment.—tThe _ plaintiff-appellant 
Chandrabhan isthe vendee of one Ram- 
chandra. The defendant-respondent Marnti 
is admittedly in possession of certain property 
of Ranichandra’s under a sale by his guardian 
dung his minority, and itis also admitted 
that Ramchandra attained majority over 
four years before this sait was filed, and that 
the plaintiff when he purchased was aware 
of Maruti’s claim. 

The plaintiff sued for possession against 
Maruti, andin the alternative fot pecuniary 
compensation against Ramchandra. His suit 
was dismissed as time-barred, but on appeal 
the thon District Judge, Major Morris, held 
that article 91 and not article 44 of schedule 
Tl of the Limitation Act applied, and that 
the suit having been brought within three 
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years of the plaintiff’s coming to know of 
Maruti’s purchase was intime. The case was 
accordingly remanded with the result that the 
plaintiff's claim against Maruti was ultimate- 
ly dismissed, but a money-decree given him 
against Ramchandra. The plaintiff appealed 
unsuccessfully and has now preferred this 
second appeal, making Maruti only a re- 
spondent to both appeals, though had he suc- 
ceeded in obtaining the relief he seeks against 
Maruit, it would have been inconsistent that 
his decree against Ramchandra should 
stand. 

-I have been asked on his behalf to treat 
Major Morris’ decision of the question of 
limitation as final, simce it was not appealed 
against. 1 am clear, however, that under 
section 4 of the Limitation Act I am bound 
[as held by a Full Bench of the Allahabad 
High Courtin Becht v. Ahsan-ullah Khan (1)] 
to take cognizance of the question of limita- 
tion, even if the respondent is precluded from 
raising ıt. And I do not think he is, in view 
of the provision of section 561 or the Code 
of Civil Procedure thatarespondent may upon 
the hearing ofan appeal support the decree 
on any of the grounds decided against him 
in the Court below, as under the existing law 
I do not think it makes any difference that 
one or more of such points has been decided 
by a different Judge of the same Conrtin a 
previous stage of the case. 

Major Morris felt himself bound as to the 
article applicable by the decisionof Ismay,J.C., 
in Mussammat Tanto v. Gajadhar (2), but that 
case can, I think, be distinguished from the 
present one on the grounds that in that case 
the minor himself was suing to setaside an 
arbitrator’s award, and not his successor in 
title to set aside a sale by his guardian. And 
it is, in my opinion, rightly contended by the 
learned counsel for the respondent that the 
application of article 91 in this case in- 
volves the violation of two legal princi- 
ples. 

(1) that when time once begins to run 
(as it did against Ramchandra on 
his coming of age), it does not in 
the absence of some express pro- 
visions to that effect cease to do so, 
and 
that no one can convey a higher 
right to his alience than he himself 
possesses. - 
(1) 12.4. 461. 


(2) 


(2) 1 N.L. R. 129, 
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Were article 91 held applicable, a minor 
could always by transferring his right to an- 
other extend the period of limitation, which 
the law has allowed him for challenging ali- 
enations by his guardian. 

For the reasons I have indicated I hold 
article 44 applicable to the cage, so the suit, 
not having been brought within three years 
of Ramchandra’s attaining his majority is 
time-barred, and the second appeal fails, and 
is dismissed with costs. 

Appeal dismissed. 


(5 N. L. R. 52.) 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Secorp CIL Arrear No. 271 or 1908. 
October 31, 1908. 
Present:_-My. Stanyon, A. J. C. 
UDESINGH—Ptaintier— APPELLANT 
è versus : 
GANERAM—Derexpsant —ResponDent. 

Landlord and tenant-—Right of planting and mam- 
taining trees on another's land—Easement—Rrght to 
plant or maintain trees cannot be acquired by pre- 
scriplion-—Continuing inconventence—Rights to tale 
share of produce of fruit trees—Warver, failure to take 
pioduce for some years does not «mount to—Rent, 
assessment of, for fruat trees. 

No person has any nght, except by consent of the 
landlord, to plant trees on the lands of another. 
In the absence of a custom to tho contrary, no per- 
son, who has trees planted on the land of another, 
can keep them there without the consent of the 
landholder. 

A right to plant or maintain trees on the land of 
another cannot be acquired as an easement by pres- 
cription. Sreedhur v Adoyto, 20 W. R. 237; Norrts v 
Baker 1 R. R. 394, Lemon v. Webb, (1895) A. C. 
1, Hart Krishna v. Shankar, 19 B. 420, referred 
to 


It is the perpetual change in the quantum of in- 
convenience imposed by growing trees on the land 
of another that places arboriculture outside the pale 
of prescriptive rights. 

In the absence of a contract or custom to the con- 
trary, the tenant of land is entitled to the natural 
annual produce of all the trees standing on such 
land. Hiria v. Mahomed, 4 N’ L. R. 104, rehed 
upon. 

The fact that a tenant, in ignorance or waiver 
of his mght, has allowed his landlord or a 
third person to take such produce for a number of 
years would not destroy such annually recurring 
rights nor debar the tenant from claiming ground 
rent for the use and occupation of the land by 
the maintenance thereon of fruit trees. 

For an equitable assessment of the amount pay- 
able by the owner of the fruit trees for the occu- 
pation of the land, the amount of damage to tho 


INDIAN OASES, 


{1909 


crops caused by the shade cast by the trees, and 
the value of the produce yielded by the trees aro 
proper criteria. 

Appeal against the decree of C.B. M. 
Cama, Esquire, District Judge, Chhindwara, 
confirming the decree of Mr. M.C. Shukla, 
Munsif of the same place, dated 31st October, 
1907. 


G. L. Subhedar, for the Appellant. 
G. P. Dick, for the Respondent. 
Judgment. —it is expedient to state 
the facts of the case out of which this appeal 
has arisen. The plaintiff is an agricultural 
tenant of two fields in the village Gohargaon - 
of the Chhindwara District. Standing in 
those fields are nine fruit trees, namely,. 
mangoes and tamarinds, which belong to the 
defendants who have always taken the fruit 
thereof. The plaintiff has held the fields for 
16 years, and the trees have been on the 
land at least 40 years. These facts were 
alleged by the defendants and the allegation 
was not disputed by the plaintiff. The de. 
fendants are not the landlords of the plaintiff, 
but are the residents of another village. On 
the 28th January 1907, the plaintiff filed the 
present suit. The plaint alleged that the 
trees cast a shade upon the crops of the 
plaintiff and caused damage to them. The 
plaintiff claimed Rs, 45, being atthe rate of 
Rs. 15 perannnm forthe three years next 
preceding the suit. This demand was upon a 
calculation of one-quarter of the valne of the 
fruit produced by the trees. The defendants 
denied the plaintiff's claim upon the two 
grounds that the trees did him no damage and 
that they had never paid anything for them. 
The plaintiff's agent admitted that the plaint- 
iff had never received anything on account of 
the trees, but added that plaintiff had, until 
lately, been unaware of his rights. He hud 
recently discovered the existence of a custom 
by which, in such cases, the owner of the 
trees gave one-fourth of their annual produce 
to the owner of the land, and he had assessed 
his claim accordingly. The defendants denied 
that there was any such custom. The first 
Court framed the following issues :— 
1. Do the nine trees of the defendants 
damage the plaintiffs crop in fields 
Nos. 48 and 50/4 by their shadeP If 
so, what is the extent of such 
damage P 
2.- Is there a custom according to which 
the owner of the trees delivers on 
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fourth of his crop to the person 
whose crop is damaged by such 
trees ? 

8. Is the plaintiff justified ın claiming 
one-fourth of the crop of the trees 
from the defendants ? 

4, What was the produce of the trees in 
suit during the said three yenrs, and 
what is its value ? 

5. To what relief are the parties en- 
titled? - 

It will be observed that the issues were well 
drawn and exhaustive of the pleadings. I 
regret that the same observation cannol be 
made concerning the findings. On the first 
issue there was no finding at all. On the 
second issue the Mausf found that no custom 
was proved, but he made no detailed analysis 
of the evidence. On the third issue he ruled 
that the case was one of damnum sine tnjuiia, 
and the plaintiff could claim nothing even if 
damage was done. There was, therefore, no 
finding on the fourth issue; and onthe fifth 
issue thé plaintiff was held entitled to no 
relief, and the defendants to discharge from 
the suit with costs. The plaintiff's suit was 
accordingly dismissed with costs. He appeal- 
ed to the District Judge, who followed the 
Mnunsif both in law and in fact, and dis- 
missed the appeal. The plaintiff has ac- 
cordingly made this second appeal. 

The case is one which involves an impor- 
tant question bearing on village rights ond 
administration, and, in my opinion, the 
Courts below have failed to appreciate the 
nature of the suit. They have treated it as a 
case based on a tort, and have misapplied 
the maxim damnum sine injuria. They 
have assumed that, because the trees were 
already on the land when the plaintiff became 
the owner of the tenant right therein six- 
teen years ago, therefore the defendants 
have a right to keep the tiees standing there 
altogether independently of the plaintiff's 
agricultural rights, until they are removed by 
the defendants, or fall in the ordinary course 
of nature. This is the fallacy that underlies 
the decisions of the Courts below. It must 
be remembered that the defendants are not 
the landlords of the plaintiff. Therefore they 
are not the owners of the soil on which the 
trees stand. There isa maxim which runs, 
quicgutd plantutur solo, solo cedit. Therefore 
defendants may not be the owners of the 
rees infact and law. In this case, however, 
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the plaintiff has accepted them. as the owners 
of the trees, and we must deal with the case 
on that basis. Then there is another well 
established proposition that, in the absence of 
a contract or. custom to the contrary, the 
tenant of land is entitled to the natural annual 
produce of all the traes standing on such 
land: Hiria v. Mahoned Sirajuddin Khan, 
(1) and cases there cited. The fact that a 
tenant, in ignorauce or waiver of his rignt, 
has allowed his landlord or some third person 
to take such produce for auy number of 
years, would not destroy such annually re- 
carring right. Ib conld only be defeated by 
contract or custom. Inthe present case the 
plaintiff has asserted ignorance of his rights, 
and has claimed one-fourth of the produca in 
pursuance of an alleged custom in other 
places which he has beeh held unable to 
prove. The finding of the lower nppallate 
Court in this matter runs thu3:— 

“TI have sean the evidence on record. A 
certain number of witnesses depose 
to the prevalence of a custom, while 
the witnesses for the defendants. 
depose against the existence of sach 
a custom. I am more inclined to 
agree with the lower Couri, and 
to hold that no such custom has baen 
proved to prevail generally.” 

Having regard to the equally perfunctory 
finding of the first Court on this point, the 
above cannot be accepted as n legal decision of 
the fact binding on this Court in second appeal. 
But assuming the correcines3 of the finding 
as to custom, ifthe plaintiff's claim can ba 
relegated to a legal basis, his failure to prove 
custom ought not to be allowed to defeat it. 
In law, the plaintiff is prima facie entitled to 
take annually the produce of the trees stand- 
ing on his tenancy land, and it lies on the 
person or persons disputing that right to allege 
and prove the contrary in any year (while 
the question remains res integra) in which the 
plaintiff may claim the produce or any part 
of it. The claim put forward by the plaintiff 
was not only valid in law, as will presently 
appear, but was measured in accordance with 
whatis a well known custom in many places. 
It is so well recognized in some districts of 
these Provinces, e. g., the Chanda District, 
as to find a place in the wajtb-ul-arz. Ib is 
known in Berar as “shade rights,” and given 
effect to by revenue and judicial authorities 
(1) £N. L. R. 104. 
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in thatterritory. It is apparently not generally 
prevalent in Chhindwara, and, probably for 
that reason, is not mentioned in the wajib-ul- 
arz of that distinct, but it is very likely ac- 
cepted and followed by some of the Chhind- 
wara agriculturists, and that has opened the 
eyes of the plaintiff to his rights. Itis a 
custom which has grown up, where it exists, 
as a reasonable adjustment of the legal rights 
of the owner or occupier of land containing 
and supporting the trees of another person. 
Where, as here,the owner of the trees de- 
clines to accept thecustomary procedure, the 
parties must be relogated to their legal rights. 

In law, no person has any right, except by 
consent of the land-holder,to plant trees on 
the lands of another. Except by a contract 
or a custom, the burden of proving which lies 
on him, no person who has trees planted on 
the land of another can keep them there with- 
out the consent of the land-holder. To grow 
trees on the land of another is not an ease- 
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there can be acquiredin law. There can be 
no prescriptive right to injure another, even 
though such injury has the warrant to very 
ancient user: Sreedhur Dey v. Adeyto Kur- 
mokar (2) It has been laid down that, in 
tha absence of express stipulation, no ease- 
ment can be acquired by user to compel a 
man to submit to the penetration of his land 
by the roots of a tree planted on his neigh- 
pour’s soil: Norris v. Baker (3). The same 
proposition holds good as to branches over 
hanging a neighbour's land for upwards of 
twenty years: Lemmon v. Webb (4). In 
Hari Krishna Joshi v. Shankar Vithal (5) 
the plaintiff sued for an injunction restraining 
the defendant from allowing the branches of a 
tree belonging to him to overhang plaintiff’s 
land, and for an order directing him to cnt 
off the branches. Defendant pleaded that the 
branches of his tree had projected over 
plaintiff's land for forty years, and he con- 
tended that he had, therefore, acquired a 
prescriptive right of the nature of an ease- 
ment over plaintiff’s land. The Bombay 
High Court held that the plaintiff was entitl- 
ed to cat away the branches which overhung 
his land, though they had doneso for more 
than forty years. 


(2) 20 W. R. 237 
(3)1R R. 394. 
(4) (1895) A C 1. 
(5) 19 B. 420 
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This being the law, we must take it that 
defendants retain ownership of the trees, and 
annually collect the fruit thereof, with the 
consent of the occupant of the land on which 
they stand. Let it be assumed, for the sake 
of argument, that this position arose out of a 
contract made when the trees were first plant- 
ed, or, if planted by the former owner of the 
soil, that such contract was made at the time 
when the ownership in the trees became 
severed from the ownership of the soil. Even 
then the owner or occupier of the land is not 
bound to allow the trees to remain on the 
land for ever free from payment for the use 
and occupation of the land. He may resume 
the rent free occupation whenever he pleases, 
if it is one not contracted for a fixed term or 
in perpetuity. The plaint is not artistically 
worded, but, in substance, the plaintiff claims 
payment for the use and occupation of his 
land by the trees of the defendants. The 
Courts have treated the claim as one based on 
a tort, when it is nothing of the kind. NO 
inquiry has been made as to. the antecedents 
of the defendants’ ownership of the trees. 
Their right to maintain them and enjoy their 
produce on the land of another has been as- 
sumed or accepted as if it was an easement. 
It is nothing of the kind. The plaintiff has 
used an accepted ratio of calculation as the 
measure of his claim for the use and occupa- 
tion of his land for the trees, and the Courts 
have been misled by this circumstance into 
the view that the claim is fora damnum 
absque tnjurta, and have conveniently em- 
ployed that maxim to avoid the troublesome 
inquiry involved by the first issue framed in 
the suit. The law underlying the rights of 
the parties has been overlooked. The argu- 
ment that because no objection wes taken to 
the presence of the trees many years ago, 
therefore none can be taken now, overlooks 
the increased burden imposed on the plaintiff 
and his land by the growth of the trees. It is 
the perpetual change in the quantum of in- 
convenience imposed by growing trees on the 
land of another that places arboriculture out- 
side the pale of prescriptive easements. Tho 
above argument also involves the proposition 
that what is conferred as a favour in the first 
instance, or is allowed to go on asa favour 
for some years, becomes converted by lapse 
of time into a right. The argument that 
plaintiff has only been on the land for 16 
years, while the trees have been there for 40 
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years, overlooks the fact that plaintiff, as 
tenant, succeeded to the occupancy rights of 
his predecessor, whether landlord or another 
tenant. Suppose that forty years ago the 
plaintiff had permitted the defendants to 
build a hut on his land free of ground rent; 
or that the defendants, having built such hut 
without his permission or that of his pre- 
decessor in the tenant right, the plaintiff had 
allowed such hut toremain on his land with- 
out claiming compensation. Can it be said 
that, because for a number of years the 
plaintiff made no claim for remuneration for 
the land occupied by the hut he would there- 
by in time become perpetually barred from 
claiming ground rent for the site P If de- 
fendants annually added to the original hut 
so as to increase the area of land covered by 
it, until it became a mansion, could not the 
plaintiff claim ground rent for the site of 
such mansion because he had originally al- 
lowed the hut which was its nucleus to stand 
on his land for nothing P The length of time 
for which the trees have been on the land 
may raise @ presumption that they were 
originally planted there with the consent of 
the owner of the land. Butit cannot be fur- 
ther assumed that the owner of the land also 
agreed to let them stand there without pay- 
ment for ever, whatever might be the size to 
which they grew and the burden they might 
consequently impose on him or his successors. 
There is no presumption’ that he gave up in 
perpetuity his ordinary legal right to claim 
payment for the use and occupation of his 
land by another. That payment has not been 
claimed for so many years is so much to the 
benefit of the defendants. But this favour 
cannot be used as a valid defence against the 
demand when it comes to be made. The de- 
fendants have not pleaded any contract or 
custom to occupy the -plaintiff’s tenancy land 
with their trees. Therefore, it must be pre- 
sumed that their trees are there with the 
license of the plaintiff and his predecessors. 
It follows that ‘the defendants are bound in 
law to pay for their use of the land from 
whatever time the plaintiff elects to demand 
payment, subject of course {to the law of 
limitation. He has made the demand by 
this snit, and defendanta must pay. Their 
liability is one in law, irrespective of the 
custom which plaintiff made the basis of his 
calculation as to the amount to be paid. As 
regards this amount, as the defendants have 
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chosen to dispute the demand, the Courts 
must make an assessment. The amount of 
damage to crops caused by the shade cast by 
the trees, and the value of the produce yield- 
ed by the trees during the three years covered 
by the claim, may well be taken as criteria for 
an equitable assessment of the amount pay- 
able by the defendants to the plaintiff. in this 
respect the parties will be well advised in 
accepting the practice of many agriculturists 
in measuring the dues of the owner of the soil 
by one-fourth of the produce of the trees. 
Each year, as the tree grows, it increases the 
burden cast on the landbolder by the enlarg- 
ing size of its shade. But, with its growth, 
there is also an increase of produce until 
growth comes to an end. Therefore, wherever 
the above practice obtains. the increased 
burden on the land is compensated by a pro- 
portionate increase in the payment made for 
it, and all parties are satisfied. But if the 
parties cannot agree then the Courts below 
must find on the questions of fact raised in 
the first and fourth issues above set out, and 
decide what is a reasonable assessment for the 
three years in dispute, 

For the above reasons I allow this appeal, 
and, reversing the decree of the lower appel- 
late Court, I remand the case for a fresh dis- 
posal on the merits with advertence to the 
view of law laid down in this judgment. The 
plaintiff will be given the usual refund certi- 
ficate. Othercosts inthis Court are post- 
poned and will follow the event. 

: Appeal allowed. 


(5 N. L. R. 59.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criaunit Revision No. 380 or 1908. 
February 10, 1909. 
Present —Mr. Drake-Brockman, J. O. 
PRITHWIGIR—PEeETIvTIONER 
versus 
EMPEROR—Opposrre Parry. 

Ortminal Procedure Uode( Act F of 1898), 8. 517— Scope 
of section— Disposal” does not include confisertton or 
destruction—Interpretation of statutes—Penal larva 
should be construed si: ictly. 

The course contemplated by section 617, Criminal 
Procedure Code is restoration of the property, to be 
disposed of, to the person entitled to its possession. 
The word “disposal” in the section does not include 
either confiscation or destruction of property. Abinash 
v Emperor, 81 C. 986; Lakshmi v: Ureagan, 9 C, W.N. 
597, followed. j 
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Penal laws ought to be construed strictly and are 
not to be extended m their scope so as to involve 
an encroachment on the legal rights of the owners 


of property. f 

Revision against the order of F. W. A. 
Prideaux, Esquire, Sessions Judge, East Berar, 
Amraoti, dated the 6th August 1908. 


J. Mittra and M. R. Dizit, for the Peti- 
tioner. 

Sir B. K. Bose, Government Advocate, for 
the Crown. 

Judgment.—tThis is an application 
for revision of an order passed by the Sessions 
Judge, East Berar, on the 6th August 1908, 
directing that a certain press be confiscated. 

The press in question belongs to one Prith- 
wigir Gosain of Yeotmal and appears to 
comprise only a single machine worked by 
hand. Prithwigir used to edit and print in 
this press a Marathi newspaper known as 
“The Hari Kishore.” In August 1907 he 
was arrested upon a charge of exciting sedi- 
tion and promoting enmity between different 
classes of His Majesty’s subjects. Simultane- 
ously the press was seized and impounded 
under the warrant of the District Magistrate. 
The owner thereupon moved this Court in 
Criminal Revision No. 228 of 1907 for re- 
lease of the press ; but Stanyon, A. J. ©., dis- 
missed the petition on the 23rd September 
1907, holding inter alia that the Distmect 
Magistrate’s action in seizing and impounding 
the press was justified by sections 96 and 104, 
Code of Criminal Procedure. On the 30th 
October 1907 the District Magistrate sentenc- 
ed Prithwigir to 18 months’ rigorous imprison- 
ment and a fine under section 124A, Indian 
Penal Code, and to 6 months’ rigorous im- 
prisonment under section 153A ¢bid. The 
judgment closes with a paragraph in the 
following terms :— 

“There yet remains one matter for 
decision and thatis in regard to the 
disposal under section 517, Criminal 
Procedure Code, of the ‘printing 
press and other things attached 
along with it. Counsel, on the last 
day of hearing only, brought to 
notice that both new and English 
type which could never have been 
used in the printing of copies of the 
Hari Kishor are under attachment, 
as also some forms. Itis now my duty 
to pass orders disposing of all this 
property. Ihave sentenced Prithwi- 
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gir Harigir Gosavi to what I believe 
is a jast aud adequate punishment, 
and I think that an order confiscat- 
A _ ing any of the property or things 
now in question would tend to add 
to that punishment, and in this con- 
nection I have to remember “the 
observations of the High Court 
passed in Criminal Revision No. 228 
of 1907— that the Court will only 
pass such orders as are reasonable 
and in accordance with all establish- 
ed notions of justice, equity „and 
good conscience.’ I accordingly hesi- 
tate to pass an order which would be 
likely to injure and punish innocent 
members of Prithwigir Harigir’s 
family who will have to gain a living 
while he is in jail. 1 order the 
yelease of the printing press and 
other things which were, for the 
purposes of this case, placed under 
attachment.” 
In dismissing Prithwigir’s appeal against his 
convictions and sentences Stanyon, A. J. C., 
remarked as follows under date the'l9th 
December 1907 — 

“I note with great approval the action 
of the District Magistrate in re- 
fraining from an exercise of his 
power to confiscate or destroy the 
press which was the instrument of 
accused's offence. This is in accord 
with the principle that punishment 
should always be just and in proper ` 
cases should be merciful, but that it 
should never be vindictive andshould 
avoid as far as possible a punishing 
of the innocent with the guilty,” 

In the meantime, on the 2nd November 1 07, 
only three days after the conviction of Prith- 
wigir and the release of the press from at- 
tachment, one Narhar Vithal Bhave, a Mara- 
tha Brahmin, made a declaration under sec- 
tion 5 of the Press and Registration of Books 
Act, 1867, to the effect that he was the 
printer and publisher of the Hari Kishore 
newspaper. Thenceforward he printed the 
paper at Prithwigir’s press of which he had 
the exclusive use on three days in the week 
in return for a weekly payment of Rs, 21. 
In the following July the Local Government 
ordered Bhave’s prosecution in respect of two 
articles published in the Hari Kishore of the 
8th June 1908. On the 18th July Bhave was- 


Vol. I1] 


PRITHWIGIB t. WAPEROR 


arrested and the press was seized and im- 

pounded upon the application of the District 

Superintendent of Police. Only three articles 

’ (marked A, B and C) appear to have been 

actually putin evidence, namely— 

some set-np type, 

the type-block from which the illustra- 
tion at the head of each issue of the 
newspaper is printed, 

some nails. 

And I am unable to find from the record that 

even these materially assisted the prosecution 

to prove its case: each issue of the paper 
contains the name of the press where it was 
printed, and Bhave has atno stage denied 
that the printing was done at Prithwigir’s 
press. Having been committed for trial on 
the 28th July 1908, Bhave was convicted 
under sections 124A and 153A, Indian Penal 

Code, by the Sessions Judge, Hast Berar, on 

the 6th August. Immediately after delivery 

of judgment a plender, acting on behalf of 

Prithwigir, put in an application complaining 

that the press had been seized without notice 

to the owner and praying for its release. The 

Public Prosecutor, however, urged that the 

press should be confiscated, and the Sessions 

Judge then passed the order complained of, 

‘which is in the following terms :— 

“The Hari Kishore press was used for 
the publication of the 8th June in 
which the seditious articles appeared 
for which Bhave has just been con- 
victed under sections 124A and 153A. 
of the Indian Penal Code. It ap- 
pears to me impossible that the 
owner of the press did not know 
that the Hari Kishore continued to 
be published at his press, or that 
he was ignorant of the danger of 
confiscation he ran in the event of 
another successful prosecution 
against that paper. The owner has 
an agent at Yeotmal to manage the 
press, and he as well mnst have re- 
alized that the press was liable to 
confiscation in the event of the 
present proprietor being convicted 
of any offence with regard to the 
paper. The pleader for Prithwigir 
offers the undertaking that the 
owner will not allow the Hari Kishore 
to be printed at the press again 
until Prithwigir is out of jail, but I 
cannot accept any such undertaking. 
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2 I have considered the matter and 
consider that the press which is 
now in charge of the Police should be 
confiscated. I order accordingly 
Exhibits A, B and C, parts of the 
press, ale also confiscated.” 

In this Court two points only are pressed on 

Prithwigir’s behalf, namely -— 

(1) that section 517, Criminal Procedure 
Code, does not empower a Court to 
dispose of any property by confis- 
cating it; 

(2) that supposing the section to confer 
such a power, the discretion to con- 
fiscate has been wrongly exercised. 

On the other hand, the Government Advocate, 

who appeared for the Crown, contended that 

the Court had power to order confiscation, 
inasmuch as part of the press was produced 
before it and the rest was in its custody ; that 
this power had been properly exercised; and 
that if confiscation is not legally permis- 
sible, destruction might and should now be 
ordered. ; 
The learned Government Advocate did not 
rest his argument upon the ground that the 
press was used forthe commission of the 
offences of which Bhave was found guilty. 

He conceded—and in my opinion very.pro- 

perly conceded—that a press is an indirect 


_ instrument in the publication of sedition and 


that it is publication, not printing, which is 
the gist of the offences in question. .For this 
view there is direct authority in the judgments 
of Mitraand Fletcher, JJ., in Abinash Chandra 
Bhattacharjee v. Emperor (1). In his order in 
Criminal Revision No. 228 of 1907 above men- 
tioned, Stanyon, A. J. ©., drew an analogy 
betweenthe use of a pressfor printing seditious 
matter and the use of a gun for committing a 
murder. In my opinion the analogy is far from 
being as close asthelearned Additional Judicial 
Commissioner considered it to be. The gun 
is an instrument which necessarily plays an 
important part in immediate and exclusive 
connection with the very act of killing which 
constitutes the offence of murder. A press 
on the contrary, may print numerous harm- 
less matters at the very same time with 
seditious matter, and there may bean ap- 
preciable interval between printing and pub- . 
lication. 

Upon the question whether by the words 
“the Court may make such order as it thinks 

(1) 34 0. 986. . 
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fit for the disposal of any property or docu- 


ment produced before itor in its custody” ` 


the Legislature intended to confer upon a 
Criminal Court the power of confiscating such 
property or document I am unable to accept 
the view contended for by the Government 
Advocate. Wide as is the apparent scope of 
section 517, the Legislature nevertheless 
thought fit in section 7 (2) of the Poisons 
Act, 1904, to expressly provide that any 
poison in respect of which an offence has been 
committed under the section shall be liable to 
confiscation. A similar express provision 
appears in section 17 (8) ofthe Ancient 
Monuments Preservation Act, 1904, which 
declares antiquities in respect of which certain 
offences have been committed liable to con- 
fiscation. Similarly, in spite of the fact that 
section 517 of the Criminal Procedure Code, 
1882, authorised the Court to “ make such 
order as it thinks fit for the disposal of any 
property produced before it regarding which 
any offence appears to have been committed,” 
sections 46, 48 and 51 of the Excise Act, 
1896, expressly provided for confiscation of 
spirits and drugs in respect of which certain 
offences had heen committed. Moreover, 
Chapter XLIII of the present Code of 

. Criminal Procedure contains several indica- 
tions that the course contemplated by section 
517 is restoration of the property to be dis- 
posed of to the person legally entitled to its 
possession. In the, first place there is sub- 
section (2) which by implication precludes 
any detention by Government where the 
person “ entitled ” to the property is known. 
Secondly, section 521 provides expressly for 
the destruction of articles in respect of which 
the conviction was had. 

There is also direct authority against the 
view that “disposal” includes confiscation 
not only in Abinash Ohandra Bhattacharjee v. 
Emperor (1) above cited but alto in Lakshmi 
Narayan Dutt v. Ureagan (2). In the latter 
case the accused was convicted under section 
182, Indian Penal Code, for having given false 
information charging one B. with the theft of 
some ornaments, which were eventually found 
upon search in the accused’s own premises. 
Tn convicting the accused the Magistrate passed 
an order confiscating the ornaments. Hender- 
son and Geidt., JJ., said:— 

“ In our opinion, section 517 was never 
intended to authorise the disposal 

(2) 9 C. W. N. 597. 


INDIAN CASES. 


1 


[1909 


of property in the manner directed 
in this case. The object of the 
section is to enable the Magistrate ` 
to direct the property to be given to 
some person to whom it appears to 
belong or to allow it to continue in 
the possession of the person in 
whose possession it was found or to 
make some order of that charac- 
ter.” 
This decision seems to me to accord weil with 
the established rule that penal laws are to be 
construed strictly, t. e., are not to be extended 
in their scope. That rule is founded on the 
tenderness of the law for the rights of in- 
dividuals, and on the sound principle that 16 
is for the Legislature, not the Court, to define 
acrime anil ordain its punishment: see Max- 
well on the Interpretation of Statutes (page 
395, 4th edition). The Code of Criminal 
Procedure is—as its name imports—a body of 
adjective law and as such cannot readily be 
interpreted as authorising the infliction of 
suffering or an encroachment on natural 
liberty or rights. In these circumstances it 
would be strange indeed if the Legislature, 
which in sections 62, 121 and 122 of the 
Indian Penal Code, and in numerous sections 
of other Acts, has expressly provided for im- 
posing the penalty of confiscation upon per- 
sons convicted of specified offences, intended 
by using the general word “disposal” to 
authorise the infliction of that punishment 
not merely onthe offender under trial, but 
also on others who may not even be before 
the Court. 

T do not see my way to drawing a distinc- 
tion such as that suggested by the Govern- 
ment Advocate between confiscation and 
destruction. Both courses involve an en- 
croachment on the legal rights of the owner 
of the property. 

-Even if the view that section 517 confers 
the unlimited power for which the Crown has 
contended in this case be correct, I would 
hold that the discretion given has not been 
rightly exercised. lt is not shown that 
between the 2nd November 1907 and the 
Sth June 1908 the Hari Kishore contained 
seditious matter, much less that Prithwigir’s 
agent had any hand in the management of 
the paper or abetted the commission of Bhave’s 
offences. 

The order confiscating Prithwigir’s press is 
hereby set aside. The press will now be 
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returned to its owner. This order covers the ` 
type etc. marked as articles in evidence A, B 
and C at the trial of Bhave. 


Application allowed. 





(12 0. C. 78.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civin Reviston No. 11 or 1908. 
August 31, 1908. 

Present :—Mr. Greeven, A. J. C., and after 
remand Mr. Piggot, A. J. C. 
GOPAL—APPLICANT 
versus 
Musammat MAHTABA—Opposite PARTY. 

Cral Procedure Cade (Act XIV of 1882), 3. 622— 
Revision at instance of person not party to proceedings 
—Guardranys and Wards Act (VILI of 1880), 8. 81 (2) 
—Permisswn to transfer mor's property—Omissisn ts 
toe necessity ii ordor effect uf—Applicatiun by a widow 
gu ban to trensjer her childrens propaty-—Piacise 
—- Nolive to male rel titres 

Por Greeven, A. J C.—The High Court is not 
precluded by the absence of an application by a 
party from exercising its jurisdiction under section 
622, Civil Procedure Code. 

Golim Matanmal v. Siroki Moran Maitra, 4 O. 
W. N. 695, Puan Mal y Jarkı Pevhad, 28 C. 689, 
followed 

The provisions of section 31 (2), of the Guardians 
and Wards Act, though relating to procedure only, 
are imperative and not merely directory -Varayan 
vy Ran Ciundra, 26 B 716, referred to. 

An order granting permission for the sale of a 
ward’s property mnst recite the necessity for it, An 
order which contain3 no such recital cannot be 
constrned as embodying the particulara required by 
section 31 (2), merely because it is endorsed upon 
an application specifying an allegod necessity Such 
an order cannot constitute a valid permission. 

The object of section 31 (2) 13 manifestly to 
ensure that the Ooart has apphed its mind to the 
requirements of the case and has armved at an 
express finding with regard to the best interests 
of the minor. 

Per Piggot, A. J. C—When a widow is appoint- 
ed guardian of the person and property of her minor 
children, a note should be made on the file to the 
effect that applications for transfer by the guardian 
will not be sanctioned until after notice to the male 
relatives of her late husband. 

Petition of revision against the order 
of Rai Bahadur Kunwar Parmanand, Officiat- 
ing District Judge, Lucknow, dated the 22nd 
Angust 1906. 

F. R. Bomonji, for the Appellant. 

E. Manuel, for the Opposite Party. 

Remand Order.—One Dayal was 
the leiseholder, under the Nazul Department, 


of a grove at Lucknow. He died leaving, now 
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surviving him, three minor sons and a widow, 
Mahtaba (respondent), who was appointed 
guardian by order of the District Judge, 
for the protection both of the person and 
of the property or her children. On the 
20th of August 1907, Mahtaba (respond- 
ent) applied to the District Judge for per- 
mission to sell the leasehold for Rs. 4,500 
to Pandit Gokaran Nath. On the 22nd 
following, the District Judge sanctioned the 
sale of the grove to Pandit Gokaran Nath 
for Rs. 4,750. The sale-deed was executed 
on the 23rd, and registered on the 24th, 
in pursuarice of the order of the District 
Court. The sale price was duly deposited, ` 
under the Court’s direction, in the local 
branch of the Delhi and London Bank. 
The proceedings to which the present ap- 
plication relates, were commenced by Gopal 
(applicant) who, claiming to be the brother 
of the deceased, presented to the District 
Judge ‘a petition under section 623, praying 
him to review the order, dated the 22nd of 
August 1907, by which the sale to Pandit 
Gokaran Nath was sanctioned. This petition 
also contained a-prayer for the removal 
of Mahtaba (respondent) from the guardian- 
ship of the minors and, to this extent, 
purported to be presented under section 39 
of the Guardians and Wards Act, 1890 
(VIIE of 1890). On the 21st of December 
1907, the prayer for the removal of Mahtaba 
(respondent) from the guardianship was 
withdrawn under section 373 of the Code 
On the same date, so much ofthe petition 
as was founded on section 623 was rejected for 
various reasons of which one only is material 
to the present proceedings. This ground 
was that Gopal (applicant) had no right to 
invoke the provisions of section 623. He 
has now presented two separate applications 
under section 622 to this Court praying 
for revision of the orders made by the Dis- 
trict Judge.— 

First, on the 22nd of August 1907, sanc- 
tioning the sale, and 

Secondly, on the 21st of December 1907, 
rejecting his prayer for review. 

The second of these two applications 
has been abandoned and need not be further 
considered. 

With respect to the first application, the 
learned advocate for Mahtaba (respondent) 
has taken the: preliminary objection, that 
Gopal (applicant) was not a party to the 
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petition, dated the 20th August 1907, nor 
to the proceedings resulting in the order, 
dated the 22nd following. Consequently, it 
is argued that he is not a person competent 
to apply for revision, and, in support of 
-this contention, I am referred to an unre- 
poried decision of a Bench of this Court 
(Mujahid-ud-dowla v. Haji Begam, application 
under section 622, No. 40 of 1694, decided by 
Messrs. Spankie and Deas on the 2nd of 
July 1894). Since that decision was given 
the law has been settled by two rulings of the 
High Court of Calcutta (Golam Mahammad v. 
Baroda Mohan Maitra (1), Puran Mal v. Janki 
Pershad Singh (2), in the sonse that the Court 
js not precluded by the absence of an ap- 
plication by a party from exercising its 
jurisdiction under section 622. In view of 
these later rulings, the learned adovcate for 
Mahtaba (respondent) has conceded that 
his preliminary objection cannot be main- 
tained. h 

Proceeding, therefore, to the merits of 
the application impugning the order sanc- 
tioning the sale, I am clearly of opinion 
that the action taken by the learned District 
Judge was not a proper compliance with 
the provisions of section 31, sub-section 
(2), of the Guardians and Wards Act, 
1890. That sub section explicitly directs 
that “the order granting the permission 
shall recite the necessity or advantage, 
as the case may be.” The order now in 
question contains no such recital; and I 
cannot accept the contention that, as it is 
endorsed upon an application specifying an 
alleged necessity, it should be construed as 
embodying those particulars. The object of 
the sub-section is manifestly to ensure 
that the Court has applied its mind to the 
requirements of the caseand has arrived at 
an express finding with regard to the best 
interests of the minor. 

I am equally unable to recognize the pro- 
priety of the argument that, because the 
sub-section relates to procedure only, there- 
fore it must be mterpreted as merely di- 
rectory with the result that a failure to 
comply with the conditions prescribed by it 
does not vitiate the proceedings. I have 
been unableto discover any reported deci- 
sion in which this point has been discussed 
with reference to section 31, sub-section 

(1) 40. WW. 695 

{3} 280 680,” 
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(2) ; but I am of opinion thatthe principles 
underlying a ruling Narayan Shridhar Dharne 
v. Ram Uhandra Konddev Belhe (8), relating to 
an error of procedure under section 13, ought 
to be applied in the present instance. It ap- 
pears to me that the order of the learned Dis- 
trict Judge did not constitntea valid permission; 
and consequently the sale of the grove stands 
on the footing of an unauthorized transfer. 

Before, however, setting aside the permis- 
sion in the exercise of revisional jurisdic- 
tion, it is essential to observe that the mere 
cancellation of the permission, will not in- 
validate the title conveyed to Pandit Gokaran 
Nath by Mahtaba (respondent). The effect 
will be merely to remit the transaction to 
the position, defined by section 30, of a 
disposal of immovable property.in contraven- 
tion of section 29. That position, however, 
is only that the disposal “is voidable at 
the instance of ‘any other person affected 
thereby,” with the result that, even if the 
permission is set aside, Mahtaba (respond- 
ent) is left with no title to convey under 
any subsequent order and Pandit Gokaran 
Nath is seized of a title which is unassailable 
unless and until the minors affected by the 
iransaction obtain through some next friend 
a declaration of its voidness. In this view 
of the legal rights created by the transfer, . 
I do not consider it desirable to exercise 
my revisional powers until I am quite 
satisfied that there is a substantial injury 
to redress. It appears from the record, 
supplemented in the course of the hearing 
of this application that the District Judge 
originally wanted to obtain a sale-price of 
Rs. 5,000, but eventually accepted an offer 
of Rs, 4,750, which represents a substantial 
advance upon the amount of Ra, 4,500 sug- 
gested in Mahtaba’s (respondent's) petition. 
This circumstance emphasizes the necessity 
for a full inquiry, which ought to have 
preceded the sanction, but which has never 
been undertaken with regard to the adequacy 
of the consideration. In this connection, 
I may mention that Gopal (applicant) and 
Pandit Gokaran Nath, although they are 
persons most immediately interested in 
the issues now under considération have 
never been formally declared to be parties 
to the investigation. Notice of Mahtaba’s (re- 
spondent’s) application tobe appointed guard- 
ian was given to Gopal (applicant) as 

(3) 26 D, 716, 
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tbe deceased's brother; and I find that, 
on the 20th of September 1906, he 


deposed `to the effect that he had no 
objection to the appointment provided that 
authority to transfer .the property was not 
given. It is impossible to deny that Gopąl 
(applicant) has a rigbt to intervene in these 
proceedings as a “ person interested ” within 
the meaning of sections 39 and 43 of the 
Guardians and Wards Act, 1890. On the 
face of the sale-deed, moreover, there is 
manifestly case for inquiry into the con- 
duct of Mahtaba (respondent) who appears 
to have received ‘the sum of Rs. 50 for 
her own benefit; and, though the matter 
-may possibly be capable of explanation, it 
is desirable that she should disclose how her 
“action in taking this money is consistent 
with the provisions of section 20, sub-section 
(1). Pandit Gokaran Nath, although not a 
party to these proceedings, was present in 
this Coyrt of which he is pleader, and 
-he has informed me that he is a desirous 
of a full inquiry under section 566 of the 
Code of Civil Procedure, undertaking to 
-abandon without any reservation all his 
‘rights under the sale-deed, if the transac- 
tion should be found not tohave been justi- 
fied by necessity and not to have been for 
the advantage of the minors. 

For the foregoing reasons I dismiss with 
costs the application (No. 10 of. 1908), 
which prayed for revision of the learned 
District Jndge’s order, dated the 21st Decem- 
ber 1907, “to the effect that the order, 
dated the 22nd of August 1907, with regard 
to the sanction to the conveyance of the grove 
would not be reviewed 

With respect to the application for revision 
of the learned District Judge’s order, dated 
the 22nd of Angust 1907, under which 
permission to sell the grove was granted, I 
remand the case under section 563 for a full 
inquiry, to which both Gopal (applicant) 
and Pandit Gokaran Nath should be made 
parties, on the question whether the sale 
was necessary or for the minor’s advantage. 
The finding upon this issue, with the 
evidence, should be returned to this Court 
within the period of one month. 

Costs will abide the result. 

Final Order.—Piggott, A. J. C— 
This wasan application for revision of an 
order passed by the District Judge of Luck- 
now, whereby he sanctioned the sale of a 
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certain plot of land situated in Lucknow 
by Musammat Mahtaba, widow of one Dayal, 
acting as certificated guardian of her minor 
sons. The proceeding is contested by the 
applicant Gopal who is own brother of the 
deceased Dayal. The point of the case is 
that the learned District Judge granted 
Musammat Mahtaba’s application the very 
day on which it was presented to him, 
without any inquiry regarding the market- 
value of the property or the adequacy of 
the price offered. As a matter of fact there 
were special reasons in this case for cansing 
proper inquiries to be made before sanc- 
tioning the sale. At the time of Musammat 
Mahtaba’s appointment as guardian, the 
propriety of the said appointment had been 
contested by Gopal; and it would seem 
that he only withdrew his objection when 
it was explained to him that the guardian 
would have no power of sale without the 
sanction of the Court. 1 would recom- 
mend for the’ consideration of the District 
Judge the advisability of adopting a practice 
which I know to prevailin some judgships, 
namely that when a widow is appointed 
guardian of the person and property of her 
minor children a note is made on the file 
to the effect that applications for transfer by 
the guardian will not be sanctioned until 
after notice has gone to the male relatives of 
her late husband.* " * © 
+ + * * * * 

I set aside the order of August 22nd 
1907 by which the District Judge sanc- 
tioned the sale of the land in question to 
Pandit Gokaran Nath for a sum of Rs. 4,750. 
The only further direction which I feel it 
incumbent upon me to pass is that the 
District Judge should again takeup Musam- 
mat Mahtaba’s application, treating it simply 
asan application for permission to sell the 
property, snd pass such orders on the same 
as he considers to be most in the interest 
of the minors. He will have to consider 
whether Pandit Gokaran Nath’s offer of 
Rs. 8,000 should be accepted, or whether 
he should be required to surrender possession 
and the property be put up for sale by public 
auction. E 

“Appeal allowed. 
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(5 N. L. R. 65.) 

NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
CORIMIKAL Revision No. 46 OF 1909. 
March 1;1909. 
Present :—Mr. Drake-Brockman, J.C. 
GANPAT— PETITIONER 
Versus 


EMPEROR—Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), 8- 117— 
Jomt enquiry of peraons of contending factions 18 illegal 
— Associated together ım the matter,” meaning of. 

Persons belongimg to two contending factions can- 
not be legally dealt with and bound over to keep 
the peace im one proceeding Such persons cannot be 
said to be “ associated together m the matter under 
inquiry ” within the meaning of section 117, Criminal 
Procedure Code. Consequently the holding of a joint 
enquiry is bad in law and vitiates the whole pro- 


ceoding. ; 

Kamal Narain v Empero, 11 C. W. N 472; 5Cr. 
L. J. 197, Ganapathi y. Emperor, 31 M. 276,3 ¥ L.T. 
408 ; 8 ('r. L. J. 154, followed. 

Revision against the order of R. 8. Sunder- 
lal, Magistrate, Lst Class, Wardha, dated the 
29th August 1908. 

Mr. S. R. Pandit, for the Petitioner. 

Judgment.—tThe applicant is one of 
ten Hindus who with twelve Muhammadansre- 
presenting a rival faction have all been bound 
over to keep the peace in one proceeding. At 
an early stage of the inquiry the Hindus ob- 
jected in writing that opposite factions ‘could 
not legally be dealt with together, but this 
was overruled. In showing cause why the 
order against the applicant should not be set 
aside the learned District Magistrate has in- 
correctly stated that he did not object to the 
cowse taken by the inquiring Magistrate, and 
has further urged that if the holding of a 
joint inquiry is improper the defect amounts 
at most to an irregularity curable under sec- 
tion 537, Code of Criminal Procedure. I 
agree, however, with the decisions in Kamal 
Narain Chowdhry v. Emperor (1) and Gana- 
pathi v. Emperor (2) to the effect that such 
an order as that complained of is bad in law. 
Section 117 (4), Code of Criminal Procedure, 
permits a joint inquiry “where two or more 
persons havs been associated together in the 
matterunder inquiry,” but persons belong- 
ing to contending factions can hardly be said 
to have been associated together. 

The order against the applicant Ganpat is 
bad and is hereby set aside. His bond will 
be cancelled and his sureties discharged. 

Application allowed. 

(1) 11 C. W. N. 472,5 Cr. L. J. 197. 

(2) 81 M. 276; 3 AL L. T, 4081; 8 Or, L J. 164. 
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RAMOHANDRA v. RATHO. 


(5 N. L. R. 69.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 

CORIAINAL Reviston No. 245 or 1908. 
September 3, 1908. 

Present :—Mr. Skinner, A. J. C. 
RAMCHANDRA—PETITIONER 
versus 


RATHO—Opposire PARTY. 

Penul Code (Act XLV of 1860), 8 441—Criminal 
trespass—Entry by person having right to property. 

An ontry upon land by a person having a claim 
of right thereto is not criminal trespass, though 
it may amount to unlawful assembly or rioting, if a 
sufficient number of pergons is concerned. 

Inre Gobind Prasad, 2 A. 465, referred to. 


Revision against the order of Mr. Ley, Sub- 
Divisional Magistrate, Mahasamund, confirm- 
ing the conviction and sentence passed by 
Mr. Farnavis, Magistrate, 2nd Ciass, dated the 
2nd November 1907. 

Judgment.—i am unablefto concur 
with the view that has been taken of this case 
by the Courts below. The accused admitted- . 
ly had a claim of right to the land of which 
he took possession, viz., that he was a lessor 
entitled to re-enter on the expiry of a lease. 
He has been convicted of criminal trespass be- 
cause he re-entered forcibly instead of resort- 
ing to the Civil Courts. 

The law on the subject is stated by Mr. 
Mayne at page 795 of his Criminal Law of 
India, 3rd edition, in the following . words :— 
“ An entry upon land which a man believes 
to be his own will not be a criminal trespass, 
though the land was in the possession of an- 
other, if the object really was to assert o 
right over it, and not to intimidate, insult, or 
annoy the other, unless under circumstances 
which amount to the offence of unlawful as- 
sembly.” And this statement of the'law is, 
in my opinion, correct, though one of the rul- 
ings which support it, that In re Gobind 
Prasad (1) seems to me to go too far in regard 
to “re-entry upon land from which a person 
has been ejected by civil process ” which 
might, I think, generally beregarded as crimi- ‘ 
nal. There had not, however, been any legal 
decision against the accused in this case. 

Unlawful assembly or rioting may be com- 
mitted by people who are seeking to enforce a 
right (under the 4th clause of section 141 of 
the Penal Code), but there is no question of 
unlawful assembly or rioting in this case. The 
conviction of the applicant Ramchandra Singh 


(4) 2 A. 465. 
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must, therefore, be set aside, and the fine, 
which he has paid, refunded. 
Application allowed. 


(5 N. L. R. 67.) 

NAGPUR JUDICIAL COMMISSIONER’S 
COURT.’ 
Seconp Crvin APPrAL No. 316 or 1928. 

October 15, 1908. ` 
; Present: Mv. Skinner, A. J. ©. 
BALKRISHNADAS AND ANoTHER—PLAINT- 
’ IFFS—A PPELLANTS 

versus 


GOVIND AND 0OTHERS— DEFENDANTS— 
ma : RESPONDENTS. 


Injunction cunnot be granted on equitab’e power out- 
aide the scops of the Specific Relief and Easements Acts— 
Specific Relief Act (I of 1877), 3. 64—Clawn for snjunc- 
tion mus’ be based on contract or right of. property— 
Pleadings—Plea meonsistent with original claim can- 
not be rawed=Suita to be determined on cage inrolied 
m the plant s ce : ms 

The law governing suits for injunction is to bo 
found in the Specific Relief Act and the Eascments 
Act and no injunction can be granted by virtue of 
some: genoral equitable power outside the scope of 
thesé Acts. 

, Behari Lal v. Sheo Lal, SN. L R,114 at p 117, 
followed 

A claim for injunction must be basod cither ona 
contract or a right of property If a suit for in- 
junction is based on‘the right of ownership in cer- 
tain property, which is found not to be plaintifi’s, 
the claim fails, and plaintiff cannot succeed in tho 
game suit on the plea, raised for the first timo in 
second appeal, of a nuisance on public property, 
such an allegation being inconsistent with plaintiff's 
original claim The determination in a cause should 
be founded upon a case eithor to be found in tho 
pleadings, or: involved in, or consistent with, the 
caso thereby made. KEshanchunder .y. Sumachurn 
Bhutto, 6 W. R 57, (P.C); 11 M. 1. A. 7; Mylapore 
Iyaswamy v Yeo Kay, 140, SOL, (P.O); 141. A. 163, 
followed. 

Gama v. 'Laranoo, 4 N. L. R 86, at p. 83, not 
followed 


' Appeal against the decree of R. H. Macnair, 
Esquire, Additional District Judge, Akola, 
confirming the decree of Mr. Subhedar, 
Subordinate Judge, Akola, dated- the 30th 
September 1907. 

M. K. Padhye, for the Appellants. 
- Atmaram Bhagwant, for the Respondents. 
Judgment.—tThe plaintiffs-appellants 
sued for an injunction to restrain the defend- 


ants from allowing waste water to flow over a 


piece of land between their respective houses 
on the ground that this piece of land was 
theirs. Both the lower Oourts.have found 
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that the land in question is not the plaintiffs’ 
and the lower appellate Court’s finding on 
this point is not, and could not be, questioned 
in second appeal. : 

I am asked to remand the case on the 
ground that the land in question having been 
found to be public property, the plaintiffs as 
members of the public, who have sustained 
special dvmage by the action complained of, 
are entitled to maintain the suit. It is sug- 
gested that the flowing of the waste water 
near their house is a nuisance to them, and 
that an issue should be. framed on the ques- 
tion of nuisance, and if itis decided in their 
favour, relief be given them on the strength 
of the dictum of my learned colleague Mr. 
Stanyon in Gama v. Lahanoo (1) that ‘no 
rule of pleading cin be used to defeat justice, 
and each party is entitled to any part of the 
relief claimed byhim, which the facts asserted 
and proved by his adversary show to have 
been justly demanded’. 

Iam unable to accept these contentions. 
As pointed out by Mr. Stanyon in another 
published ruling Bekari Lal v. Sheo Lal (2) 
the law governing suits for injunctions is to 
be found in the Specific Relief Act. and the 
Fisements Act, and no authority has been 
cited by the learned pleader for the appellants 
in support of his suggestion that an injuno- 
tion should be granted by virtue of some 
general equitable power outside the scope of 
those Acts. Section 54 of the Specific Relief. 
Act clearly requires that the obligation, in 
respect of which an injunction is granted, 
should arise either from contract or from a 
right of property. In this case there was no 
allegation of contract. The right of property 
alleged to have been invaded was that in the 
land, which has been found not to be the 
plaintiffs’, and on this finding the claim for an 
injunction fails. The case is similar to that 
dealt with by me in Second Appeal No. 558 of 
1998, and no cause has been shown me to 
alter the view I took in that case. 

Mr. Stanyon’s dictum in Gama v. Lahanoo 
(1) must ba read subject to that of their 
Lordships of the Privy Council in Hskanchun- 
der Singh v. Samachurn Bhutto (3) repeated 
in Mylapore Iyaswumy Vyapooiy Moodliar v. 
Yeo Kay (4) that it is absolutely necessary ` 


(IJAN L. R 86, at p. 88. 
(2) 3N L R. 114, at p. 117. 

(8) 6 W. R 57 (P. C); 11 M. I A. 7. 

(4) 14 C. 801; 141. A168. 000,’ 
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“that the determination in a cause should 
be founded upon a case either to be 
found in the pleadings or involved in, or 
consistent witb, the case thereby made” 
And in this case to allow the plaintiffs to 
succeed on the plea, raised for the first time in 
second appeal, of a nuisance on land the pro- 
perty of the public causing special damage to 
them in respect of their occupation of their 
house, would, in my opinion, clearly be to let 
them set up a case neither ‘involved in nor 
consistent with’ their original claim, and in 
the words of the proviso to section 53 of the 
Code of Civil Procedure “to convert a suit of 
one character into a suit of another and 
inconsistent character.” It may still be open 
to the plaintiffs to obtain relief in a suit pro- 
perly framed for the purpose, but the. present 
appeal fails, and is dismissed with costs. 
Appeal dismissed. 


(5 N. L. R. 19.) 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
NENGGE ANGGA Crvm APesAL No. 44 or 1908. 
February 24, 1909. 

Present :—Mr. Skinner, A. J.C. 
“YESHWAN TA— DEFENDANT —ÅPPELLANT 
versus 
SITARAM— PLAINTIFF —RESPONDENT. 

Berar Patels and Patwar»’ Law, 8 20, proviso— 
‘Social Status,’ interpretation of —Suit for rights pre- 
cedence enjoyed by patel barred—Specific Itelref Act 
(I of 1877), 8. 42—Swit for declaration—Plaintiff able 
to sue for possession. 

The words “social status” in the proviso to sec- 
tion 20 of the Berar Patels and Patwaris’ Law are 
intended to indicate such matters as adoption and 
legitimacy, and not mnie of precedence and the 
like enjoyod by a patel as such. The effect of the 
proviso is that no one is to be precluded by the 
fact that there is a patelship in the family from 
getting questions affecting his social status decided 
by tho O:vil Courts to the same extent and under 
the same circumstances, as he could claim deci- 
sion of them, if there was no patelship in the 
family. Shucajı v, Mahadeo,3 N L. R 181; Raoji 
v. Gemi, 22 B. 314, rehed upon. Nago Krishnaji 
v. Balaji Narayan, 1897 Berar L. J. 13, dissented 
from. 

A plaintiff, who might and ought to sue for po- 
session of property, cannot be grentad a mere de- 
claratory decree. uny Behari Prasadji v. Keshatlal 
Hiralal 28 B., 667; Sakharam Krishna v. Collector of 
Ratnagirr 28 B, 332, distinguished. 

Miscellaneous appeal against the order of 
Mr. O'Grady, Additional District Judge, 
Akola, dated 3lst July 1908, reversing 
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the decree of the senior Munsif of that 
place, dated the 28rd April 1908. 

Mr. M. R. Dixit, for the Appellant. 

Mr. A. B. Karmakar, for the Respondent. 

Judgment.—OoOne Vithoba was Patel 
of a village in Berar, and on his death one 
Govinda was dfily appointed by the Revenue 
authorities to succeed him. The defendant in 
this case, Yeshwanta, thereupon filed a suit 
against Govinda for a declaration that he was 
the nearer heir of Vithoba, and that suit is 
said to bestill pending. The plaintiff in this 
case, Sitaram. another member of the patelki 
family, applied to be joined as a party to that 
suit, and, his.application being refused, has 
brought the present suit for a declaration 
thathe is a nearer heir of Vithoba’s than Yesh- 
wanta. 

The first Court dismissed the suit as show- 
ing no cause of action, but on appeal by the 
plaintiff the lower appellate Court has re- 
manded the case for re-trial on the authority of 
Kunj Behari Prasadji v. Keshavlal Hiralal (1) 
holding it maintainable as the declaration 
sought is merely tobar the defendant from 
setting up title to being nearer than plaintiff 
to the late Vithoba, and no consequential re- 
lief can be sought atthe hands of the Court 
by the plaintiff.” The defendant has appealed 
to this Court, and his learned counsel has 
undertaken a hopeless task in trying to argue 
that this suit is not maintainable, but that his 
client’s suit against Govindais. On the other 
hand the learned pleader for the respondent 
relies on the rulings of the Bombay High 
Court in the case cited by thelower appellate 
Court, and in Sakharam Krishna v. Oollector of 
Ratnagiri (2). 

What was held in the Bombay cases was 
that an injunction might be a sufficient conse- 
quential relief to satisfy the requirements of 
the proviso to section 42 of the Specific Relief 
Act, not that a plaintiff, who might and ought 
to sue for possession of property, could be given 
a mero decluration. In this case it is sug- 
gested that Vithoba left property, but no 
reason is slleged why, if the plaintiff claims 
such property, he should not sue the person 
in possession of it instead of suing a third per- 
son for a mere declaration that he is a nearer 
heir than that third person. Vithoba was also 
a patel, but claims by Civil suit “to the office 
of patel, or to any emolument appertaining to 

(1) 28 B. 567. 

(2) 28 B. 382. 
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the office, or on account of any injury caused 
by exclusion from the office’ are expressly 
barred by section 20 of the Berar Patels and 
Patwaris’ Law. 

The proviso to that section says that ‘ noth- 
ingin the section shall be held to prohibit a 
Civil Court from entertaining a suit for a 
decree declaratory of social rights appertain- 
ing to any person by reason of his connection 
with a family by which the office of patel or 
pulwortis held’. And it is suggested that 
the ‘ social rights’ herein referred to include 
rights of precedence and the like enjoyed by a 
patel as such. But thig interpretation is open 
to the objection that it would cause the proviso 
to nullify the express directions of the section 
by allowing a suit to lie in respect of certain 
incidents of the office of patel, though barred 
in respect of the office itself or its emoluments. 
And I am confirmed in this view by decision of 
my learned predecessor Mr. Batten, in Shiwaji 
v. Mahadeo (3), that no suit lies merely to 
establish a right to the dignities and perqui- 
sites of the office of patel known in Berar ag 

man-pan,’ 
of the proviso is that the words ‘social status? 
are intended to indicate such matter as adop- 
tion and legitimacy, and that no one is to be 
precluded by the fact that there is a patelship 
in his family from getting such questions 
decided by the Civil Courts to the same oxtent 
and under the same ciroumstances, as he could 
claim decision of them, if there was no patel- 
ship in his family. This view is l think in 
accordance with that taken by a Divisional 
Bench of the Bombay High Court in Raoji v. 
Genu (4) in which a declaration that the 
branch of the Gavda family represented by 
the plaintiff was elder than that represented 
_ by the defendant, sought with a view to in- 
fluencing the Revenue authorities in regard to 
an appointment entrusted to them by the 
Bombay Hereditary Offices Act (ILI of 1874), 
was held to be one that the Civil Courts had 
not jurisdiction to grant. And in so far as a 
different view was taken by Obbard, J. C., in 
Nago Krishnaji v. Balaji Narayen (5) in 
which he gave a declaration ‘that the defend- 
ant is the representative of the senior branch, 
and that the plaintiff is the representative of 
the junior branch of the family to which the 
patelki of both Deurwada and Deurwadi be- 

(3) 3 N. L. R, 131. 


(4) 22 B. B44. 
(5) 1897 Borar L. J. 13. 
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long’, I must respectfully express my dissent 
therefrom ; but Mr. Obbard’s judgment is a 
very brief one, and does not discuss the mean- 
ing of the proviso to section 20 of the Patels 
and Patwaris’ Law or of the term ‘social 
rights’ as used therein. 

In this case there is no allegation of facts en- 
titling the plaintiff to ask for declaration that 
he is a nearer heir of Vithoba than the defend- 
ant. When a Hindu is succeaded by a female 
heir, who only takes a life-estate, there may be 
ground for a reversionary heir to ask fora 
declaration that he is nearer heir than some 
other. But no such circumstances are alleged 
in this case, and if Vithoba left property, and 
it has been taken possession of by Govinda or 
any one else, the plaintiff if he claims to be 
the nearest heir, should suo for possession of 
it; and if he is not the nearest heir, but, ad- 
mitting some one else to bə nearer than him, 
and without raising any question of adoption 
or legitimacy merely claims to be nearer than 
a third party, he has no cause of action. 1 
must, therefore, allow the appeal, and setting 
aside the decreas of the Appellate Court, re- 
store that of the first Court dismissing the 
plaintiff's suit, and direct that the plaintiff 
bear the costs of all three Courts. 


Appeal allowed. 


(5 N. L. R. 66.) 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sscoyp Cryn Appaat No. 293 or 1908. 
September 1, 1908. 
Present —Mr. Skinner, A. J. C. 
VITHOBA AND OTHERS— DEFENDANTS — 
APPELLANTS g 
versus 


GYANIRAM—PLAINTIFE—RRSPONDENT. 

Vendor and piu chaser—Equity—Contribution bal- 
wen co-tendees —Suit by one terdee for share of pro- 

riy. 
Danit purchased immoveable property jointly 
with defendants. He failed to pay his share of tho 
purchase-money but tho defendants paid the whole 
purchase-money and obtained and rotained possga- 
sion. Plaintiff sued for posgessioa of hia shiro Ab 
that time the defendants’ claim to contribution had 
become time-barrod. i 

He'd, that plaintiff could nət obtain possession 
withoat paying his shira of tas parchi3e-moasy, 
as the purchase-money was a charga on tha land, an l 


` he who seeks equity must do equity 


Appeal against the decrea of Mr. A. D. 
Barr, District Judge, Akola, dated 2nd April 
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1908, confirming the decree of the Munsif of 
Basim, dated 30th September, 1907. 

Mr. O. B. Parakh, for the Appellants. 

Mr. V. R. Gudrey, for the Respondents. 

Judgment.—tThe plaintiff sues for 
possession of a two-fifth share ina field which 
he and the defendant Tapaji purchased joint- 
ly with the other three defendants on the 
2nd November 1901 for Rs. 600, and for 
mesne profits, having subsequently acquired 
Tapaji’s share. The Courts below have found 
that the plaintiff and Tapaji have never paid 
their share of the purchase-money, yet have 
not only given him.a decree for possession 
and for Rs. 2 onaccount of mesne profits (after 
setting off Government revenue paid by the 
defendants), and Rs. 12-12-6 proportionate 
costs, but have refused to require him to 
make good his and Tapaji’s share of the pur- 
chase-money on the ground that the defend- 
ants-appellants’ claim to contribution is time- 
barred. 

This might be so, if the contesting, defend- 
ants were suing for a contribution, but in 
taking the view they have, the Courts below 
having, in my opinion, failed to realize that 
the purchase-money of.land is a charge there- 
on, and that he who seeks equity must do 
equity. It is clearly inequitable to allow the 
plaintiff to obtain by the mere fact of having 
withheld payment of his due share of the 
purchase-money possession without such pay- 
ment of the share of the property, which he 
and Tapaji had agreed to purchase jointly 
with the other defendants, that they would 
have obtained had they duly made the pay- 
ment they had promised. 

The defendants-appellants might no doubt 
have put their case better, and by claiming 
the shares of purchase-money as a set-off have 
helped to put the Courts below on a wrong 
track, but 1 do not think a technical mistake 
of this sort substantially affects the nature 
of their plea, and the relief to which they are 
entitled. 

The decree of the lower appellate Court 
dismissing the first three defendants’ appeal 
will be set aside, and the decree of the Munsif 
modified, and in lien thereof it will be decreed 
(allowing for the Rs. 2 found due to the 
plaintiff) that on his paying into Court for 
the defendants Vithoba, Chandrabhan, and 
Motuji within the next six months the sum 
of rupees two hundred and thirty-eight only 
together with the said defendants’ costs in alll 
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three Courts, he be put into possession of a two” 
fifth share in field Nos. 1] and 15 of mauza 
Amkher with effect from the next agricultural 
year, but that should he fail to do so, his. suit 
will stand dismissed with costs in all Courts. 


I have placed all costs on the plaintiff in - 


either event as*he and Tapaji should have 
paid their contribution sooner, and it seems 
probable that had they done so, the plaintiff's 


“claim to possession would not have been re- 
. sisted. : 


Appeal allowed. 


(5 N. L. R70.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
SECOND CIvIL APPEAL No. 4 or 1908. 
July 2, 1908. 
Present :—Mr. Stanyon, A. J. C. 
GANGABISAN anp ANOTHER— 
' PLAINTIFFS—APPELLANTS 
versus 


TUKARAM—DEFENDANT—RESPONDENT. 

Registration Act (UI of 1877), s 49—Eridence Act 
(I of 1872), se. 65, 9'—Admissibility of secondary 
etıdence as a substitute for imadmissible document— 
Compulsorily registrable, but umegistered, document 
how far admissible—Secondary eridenca admiss ble to 
proie facte not requiring registration—Pleadings— 


Competenry of defendunt to plead time-baried right: 


to enforce contract. 

Under no circumstances can secondary evidenco, 
bo admitted as a substitute for inadmissible primary 
evidence Sheth Ruhwmatoolluh v. Shashh Shur iut- 
oollah, 1 B.L B.58;.10 W. R 51 (F B.), Monmohinse 
v Bushen Moyee Dossee,7 W. R 112, relied upon 

A compulsorily registrable, but unregistered, sale- 
deed cannot be used to prove the fact and terms 
of the sale itself but 16 18 admissible to prove a 
contract to sell, for the purpose of obtaining speci- 
fic performance, or for any other purpose which 
doos not give to the unregistered transaction that 
effect which registration was indispensable to pro- 
cure. 

Mugnuam v. Gui mukh, 26 C. 33t, Rajah of Fenka- 
tagiri v. Narayana, 4 M. L J. R 198; Rajah of 
Venkatagiri v Narayana, 17 M 456; Nagappa v. Devu 
rt M. 55; Nallappa v. Ramalingachi, 2) M. 250, 
referred to. 

Balaji v. Mussammat Bana Bai, 1 N. L. R 47, 
distinguished 

Subject to the provisions of section (6 of tho 
Evidence Act, secondary evidence 18 admissible to 
prove any fact for which the document, if avail- 
able, might have been admitted as primary evi- 
dence. . 

Where the defendant's right to enforce a contract 
has been “extinguished by time, he cannot use the 
right to resist plaintif’s claim. Jeyram v. Ganpati, 
170. P. L. R. 19, followed. . Skeoram v. \Lalman,' 18 


Vol. 11] 

GANGABISAN v. TUKARAM. 
U. P. L. R. 163, referred to. Kurrs Veeraredds v, Kurri 
Bapireddi, 29 M. 336,- followed. 

Appeal against the decree of Prideaux, Es- 
quire, District Judge,- East Berar, dated 17th 
September, 1907, confirming the decree of the 
Munsif of Morsi, dated the 10th January, 1907. 

Mr. F. W. Dillon, for the Appellants. 

Mr. H. Campbell, for the Respondent. 


Judgment.—The facts of this case 
as found by the lower Courts are these :—The 
house in dispute originally belonged to 
Tukaram, the second defendant. In 1894 the 
plaintiffs, who are two brothers and joint in 
estate, sued Tukaram and obtained a decree 
for money against him. In execution of that 
decree they attacked the said house, and 
caused itto be sold. The first defendant 


Gulraj Ghasiram, purchased it. Subse- 
quently, on the 24th June 1899, by 
a registered deed, Exhibit P-1, this pur- 


chaser sold all his right, title and interest 
in the said house to the plaintiffs. After 
that, on a date which has not been as- 
certained, but which was not less than four 
years before the date of the present suit, 
the defendant Tukaram paid the plaintiffs, 
first Rs. 300, and then other Rs. 200, or 
Rs. 500 in all, upon an agreement by the 
plaintiffs to reconvey the house to him, 
and a promise that they would execute 
and deliver to him a proper title deed. 
A stamp was purchased for this deed, and 
the conveyance was duly executed by both 
plaintiffs, nominally in favour of Tukaram’s 
son-in-law, also named Tukaram : but, owing 
to the temporary absence of one of the 
plaintiffs, the registration of the document 
was delayed, and eventually plaintiffs, who 
had possession of the instrument, suppressed 
it and brought this suit for possession. 
The defendants notified the plaintiffs to 
produce the document, and, on their fail- 
ing to do so, proved the above transac- 
tion between Tukaram and the plaintiffs by 
secondary evidence, 

Upon these facts the lower Courts ruled 
that the sale of the house by plaintiff to 
Tukaram could be proved by secondary 
evidence, and, holding it to have been true 
they consecutively dismissed the plaintiff’s 
suit with costs. 

The plaintiffs have appealed, and it 
is claimed for them that no secondary evi- 
dence to prove sale was legally admissible, 
and that, as plaintiffs remained owners of 
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the house, they were entitled to posses 
sion thereof. Nothing more was said about 
a claim for Rs. 9 as rent for three years 
which plaintiffs had also claimed in thei 
plaint. 

There is no doubt that the appeal must 
succeed. The first Court admitted second- 
ary evidence of the sale to Tukaram Malaji, 
because the plaintiffs had not produced the 
unregistered instrument, though notified to 
do so, and because Tukaram defendant was 
in no way to blame for non-registration. 
This latter view was supported by reference 
to Nagappa v. Devu (1). The lower appel- 
late Court adopted this reasoning, but 
added the ground that 'l'ukaram defend- 
ant, who gave the evidence, was not a party 
to the document, and section 91 of the 
Indian Evidence Act did not apply to him. 

This last ground was in conflict with the 
pleading of Tukaram defendant. He neither 
alleged nor proved a jus terbit, namely, 
of his son-in-law. His entire defence was 
that the conveyance was to him, thongh 
the name of his son-in-law was used, and 
that it was his money, and not that of 
his son-in-law, which was paid to the 
plaintiffs. That is why the son-in-law 
was never added as a party. Hence the 
additional ground put forward in the judg- 
ment of the lower appellate Court is not 
tenable. Section 99 of the Indian Evidence 
Act, 1872, has no application whatever to 
this case. 

As regards the Madras ruling above 
cited the first Court misunderstood and mis- 
applied it. It was therein held that, where 
a compulsorily registrable deed has been 
left unregistered though no fault of one 
party to it, it is admissible in evidence on 
a suit by such party to enforce specific per- 
formance of the contract embodied in it. 
I see nothing in this dictum which sup- 
ports the proposition that secondary evidence 
of such a document is admissible to prove 
not a right to specific performance, but the 
unregistered contract itself, upon which a 
claim for consequential relief has been made. 

The law applicable to the facts is ex- 
tremely simple. The Transfer of Property 
Act, 1882, had not been introduced into 
Berar when the transactions for reconvey- 
ance took place between plaintiffs and the 
defendant Tukaram. Therefore, the former 

(1) 14M. 55, 4 


246 


GANGABISAN V., TUKARAM. 


could sell the house fm dispute to the latter 
for any sum agreed upon, either by an 
‘oral contract, or by a contract reduced to 
writing. If the parties elected to have the 
contract of sale reduced to writing, then 
the transaction came under the control of 
the Registration Act, 1877, as applied to 
Berar. Under section 17 of that enactment 
the deed executed by the plaintiffs, some 
time in 1900, was compulsonly registr- 
able, It was not registered. Therefore, 
under section 49 of the same Act, it re- 
mained incapable of affecting the house 
comprised in it, and it could not be re- 
ceived as ‘evidence of any transaction—in 
this case the conveyance to Tukaram— 
affecting the house. Therefore, section 49 
of the Registration Act’ prohibited proof 
of the sale by tho help of the document. 
Equally did section 91 of the Evidence Act 
prohibit the admission of any other evi- 
dence in proof of thé; sale. Even if we 
` get rid of section 91 aforesaid by a, plying 
section 99 of the Evidence Act, as was 
done by the lower appellate Court, I am 
still of opinion that secondary evidence was 
inadmissible to prove ihe sale. The whole 
of section 65 of the Evidence Act pre-sup- 
poses that, but for one or other of the 
barriers to its production stated in the sec- 
tion, the document would have been cap- 
able of proving its contents under section 
64 read with section 62. But it would 
be a manifest absurdity to hold that se- 
condary evidence can be given to establish 
a fact whereof proof by primary evidence 
is forbidden. I hold that under no cir- 
cumstances can secondary evidence be ad- 
mitted as a substitute for inadmissible 
primary evidence. This question was dis- 
posed of many years ago. I need only 
refer to Sheikh Ruhmutoollah v. Sheikh 
Shurtutoollah (2). In this case, at page 79, 
the Full Bench cited with approval the 
following remark from Monmohinee Dosseo 
v. Bishen Moyee Dossee (3) :— : 
“Where a pariy comes into Court 
resting his claim on a written 

title which the law requires to be 
registered, he cannot, when he has 

failed to register, and is, in con- 
sequence, unable to use his title- 

deed, turn round and say, ‘I can 

(2) 1 R. L_ R. 78;10W. R. 5l (F. B) 
(3) TWR 112. 
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prove my title by secondary evi- 
dence’. It would be useless to 
have a compulsory Registration 
Act if such @ course were open 
to suitors.” 

But the exclusion provided by the Re- 
gistration Act is confined to a prohibition 
against proof of any transaction affecting 
the property comprised in the document, 
would have imported ifit had been re- 
gistered and capable of proof. Where the 
document is a compulsorily registrable, but 
unregistered, deed of sale of specified pro- 
perty, the dozument cannot affect the 
property inthe way intended, and it can- 
not be used to prove the sale. Section 49 
was not intended, by use of the words 
“any transanction’”, to shut out the proof 
by the document or otherwise of that 
which is outside the document or that 
which does not affect the property in the 
way registration would have brought about. 
A disabling provision oi the kind contained in 
this section must be very bs.u.ctly construed. 
Therefore, the failure to register the deed of 
salo would not prevent use of the document 
as an acknowledgment of a debt [ Mugutram 
v. Gurmukh Roy (4)', or to prove the contract 
which it was the object of the document to 
perform—Rajah of Venkatagiri v. Narayana 
Reddi (5); Rajah of Venkatagiri v. Davrur 
Narayana Reddi (6); Nagappa v. Devu (1) ; 
Nallappa Reddi v. Ramalingachi Reddi (7). 
The case of Balaji v. Mt. Bana Bai (8) was a 
case of damages based on breaches of the von- 
tract contained in an unregistered document 
which prevented proof of the contract, and 
may be taken as a ruling on the parti- 
cular facts of the case in which it appears. 
It was distinguished from Rajah af Venkata- 
giri v. Narayanna Reda (5),-and Ismay, J. C., 
apparently took the view that, if the claim 
for damages rested on proof of the terms 
of the unregistered contract, then the claim. 
must fail. But if-it can be proved that 
there was a contract to sell, without prov- 
ing the terms of the sale, then I am un- 
able to see anything in section 49 of the 
Registration Act, or section 91 of the Evidence 
Act, which would shut out such proof, either 
for the purpose of obtaining specific per- 

(4) 26 O. 334. 

(a) 17 M 456. 

64M L. J. R. 199. 

t 20 M. 250. i 
6 IN LR 47. 
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formance, or for any other purpose which 
does not give to’ the unregistered transaction 
that effect which registration was indispens- 
able to procure. 

In this view of the cise defendant Tuka- 
, ram was at liberty to prove, and he has 
proved, 

(a) that plaintiffs agreed to sell him 
the house in dispute; 

(b) that he paid them Rs. 500 in 
performance of his part of the 
agreement ; ~ 

(c) that the plaintiffs failed to perform 
their part of the agreement. 

Not one of these facts is any proof of the 
sale, or in any way affect the property. 
The plaintiffs remained owners thereof as 
they were when no document had been 
executed. The document was the sequel to 
these facts. It could certainly have been 
used to prove an acknowledgment of Rs, 500 
received from the plaintiffs and that they 
were not paid in satisfaction of any debt. 
Even if the latter purpose could not be 
proved by the document, independent oral 
evidence of the advance of the money in 
performance of a contract of sale, but not 
as affecting the sale itself, could be re- 
ceived. 

If the contract of sale had taken place 
within three yeara of the suit, then ac- 
cording to the view taken in Sheoram v. 
Lalman (9), the defendant Tukaram might 
have set up the contract as a valid de- 
fence against tho plaintiff's claim for pos- 
session. A different view was fot taken 
by a Fall Bench of the Madras High 
Court in Kurri Veerareddi v. Kurri Bapi- 
reddi (10), under a particular provision of 
Transfer of Property Act, 1882, which has 
no application to the case before me. But 
here the right to enforce the qpntract has 
been extinguished by time, and defendant 
Tukaram cannot use it to resist plaintiffs 
as pointed out in Jeyram v. Ganpati (11). 

For the above reason, in law,the plaint- 
iffs remain the owners of the house in 
dispute, and defendant, Tukaram, cannot 
resist the claim for possession. But I do 
not see what is to prevent me from fol- 
lowing the equitable principle contained in 
section 56, (6) (L) of the Transfer of Pro- 

(9) 18 C. P. L. R 168. 

(10) 29 M 336 

(11) 17 O, P. L. B 19. 
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perty Act. The defendant, Tukaram, loses 
his house because he failed to insist upon 
the procedure necessary to perfect his title. 
But he provided the plaintiffs with the 
necessary stamp and paid them the pur- 
chase-money, and it was their duty to de- 
liver to him a properly executed convey- | 
ance. They made no such delivery. It 
would be grossly unjust to allow them to 
retain the Rs. 500 while they take back 
possession of the house. If an order for 
refund of the. Rs. 500, as a condition pre- 
cedent to the taking of possession, were 
forbidden by any positive rule of law, then 
I should be unable to make it in pur- 
suance of any notions of equity. But I can 
find no such prohibition, and in this view 
Iam fortified by the decision in the recent 
case of Lalchand Motiram v. Lakshman Sahadu 
(12). I am unable to accept the argument 
that such an order will be in discord with the 
ratio dectdendi in Balaji v. Mt. Bana Bui (13). 
I, therefore, allow the appeal, and, revers- 
ing the decrees of the Courts below, I order 
that, upon the plaintiffs paying to defend- 
ant Tukaram, or into the Court called 
upon to execute this decree, the sum of 


. Rs. 500, the defendants do put them in 


possession of the house sold to plaintiffs by 
defendant Gulraj Ghasiram by registered 
sale-deed dated 24th June 1899 filed as ex- 
hibit P-1 in this case. As the plaintiffs 
are proved to be in fault throughont, they 
will pay all the costs in all three Courts. 
Appeal allowed, 


(12) 28 B. ff. 
(13) 1 N. b. B. 47. 


(5 N. L. R. 76.) l 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

CORIMINAL REVISION No. 66 or 1909, 
March 9, 1909. 
Present :—Mr. Stanyon, A. J. C. 
RATANOHAND— PETITIONER 
versus 
EMPEROR—Oppostre PARTY. 

Criminal Pı ocedure Code (Act V of 1898), s8. 837,369, 
421, 422, 428—Order of dismissal of appeal for default 
can be set aside by Dist) ict Magistrate—Dismissal of ap- 
peal for non-appearance Ulegal—Duty to call for records 
and pass gudgment after perusal—Notice of hearing of 
appeal must be issued— Hearing without notice illegal. 

A District Magistrate who has ordered the dis- 
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missal of a Criminal Appeal, merely by reason of 
the non-appearance of the appellant, is competent to 
“set naside such order and thercaftér to hear and de- 
cide the appeal according to law. 7 M. H O. R. 
App xxix, Diwaerka v. Bens Madhab, 28 C. 652; 
Nur Ahmad v. Mahomed, 29 O. 726, followed. 

The Code of Crimmal Procedure does not pormit 
‘the dismissal of an appeal upon the ground that 
the appellant does not appear to support it. 

If an appeal is not dismissod summarily under 

section 421, its disposal 18 governed by section 428 
and notwithstanding the non-appearance of the par- 
ties, the Court is bound to send for the record, 
‘peruse ıt and give judgment. 
. Sections 421 and 423 of the Code, read together, 
make ıt imperative, on a Criminal Appellate Court 
to hoar the appeal at the time and the 
placo named in the notices of appeal issued by 16, 
and a hearing, of which no notice has been given, is, 
therefore, illegal. 

Revision against the order of Mr. S. M. 
Chitnavis, District Magistrate, Drag, dated 
the 8rd December, 1908. 

Judgment.—lIn this case an accused 
person, having been convicted by a Ma- 
gistrate of the 2nd Class, appealed to the 
District Magistrate. The first two orders 
in the appeal were passed by some official 
in the -Magistrate’s office,—an absolutely 
illegal procedure,—and the appeal was set 
down for hearing, first on the 17th, and 
then on the 24th, November 1908, appa- 
rently before the District Magistrate had 
geon it or taken any cognizance of it. The 
orders made by the. “ Assistant Superin- 
tendent” appears in the order sheet of 
the Court’s proceedings. Such irregulari- 
ties ought not “to take place. The case 
wus not taken up on either of the date 
above mentioned, but at some unstated 
locality and some unspecified time on the 
3rd December 1908, when the appeal was 
disposed of by this order -—. 

“3-12-1908 Appellant and his coun- 
sel awaited until now. No body 
has appeared. Appeal dismissed. ” 

Tne appellant subsequently applied for re- 
vision of the order by the District Magist- 
rate. ard that officer, while candidly ac- 
knowledging the order to be wrong, con- 
sidered that he had no power to revise it. 
The appellant hus, therefore, applied to this 
Court for revision, and having regard to 
the District Mrgistrate’s own condemnation 
of his procedure in dismissing the appeal, 
I have not considered it necessary to issue 
any n tice to him to show cause against 
the application for revision. In the first 
place Tam very clear that the District 
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Magistrate- had power to set aside his own 
order of a dismissal. in default of appel- 
lant’s appearance, and thereafter to hear 
and decide the appeal. Section 369 of the 
-Code of Criminal Procedure, 1898, forbids a 
review of judgment by.any Court other than a 
High Court, except as mentioned in the section. 
The word “ Court,” of course, has reference to 
a Criminal Court. But the order of the 
District Magistrate now under revision was 
not a judgment” in any sense, and sec- 
tion 369 offered no obstacle to a restor- 
ation of the appeal.’ At 7 M. H.C.R. 
Appendix xxix, there will be. found a 
case, on all fours with the present. case, 
where the power to set aside such an or- 
der by the Court which had passed it was 
recognized: while the Full Bench decisions 
in. Dwarka Nath Mondul v. Bent Madhab Ba- 
nerjee (1), and Mir Ahmad Hossein v. Maho- 
med Askari (2), go much further. I, there- 
fore, hold that a District Magistrate who 
has ordered the dismissal of a Criminal 
Appeal, merely by reason of .tho non-ap- 
pearance of the appellant, is competent to 
set aside such order, and thereafter to hear 
and decide.the appeal according to law. 

. Then,'as.to , the order itself, I am of 
opinion that it is undoubtedly illegal. The 
Codo of -Criminal Procedure, 1898, does not 
permit the dismissal of an appeal upon the 
ground that the appellant does not: appear 
to support it. If a criminal, appeal is not 
dismissed summatily under section 421 of 
the said Code, its disposal is governed by 
section 423; and though the appellate Court 
may select, according to its judgment and 
discretion, which of the courses therein pro- 
vided it will follow, it must necessarily 
follow one or moro of-them. It has no 
power remaining to dispose of the appeal 
independently of this seotion: and it is 
clear that, though the Court must, hear 
either party to the appeal, if he appears, 
the non-appearance of both parties does 
not relieve tho Court of the imperative 
duties of sending for the record, perusing 
it, and giving judgment in compliance with 
the provisions of section 367 read with sec- 
tion 423 of the said Code. The District 
Magistrate was bound to decide the appeal 
on the merits, if he made no order under 
section 421, and the order of dismissal in 


(1) 28 C. 662. 
(2) 29 C, 726, rs ; 
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default was one foreign to the exercise of 
criminal appellate jurisdiction and lira 
vires. 

Finally, sections 422 and 423 of the said 
Code, read together, also make it impera- 
tive on a Criminal Appellate Court to hear 
the appeal at the time and place named 
in the notices of appeal issued by it; and 
a hearing, of which no notice has been given, 
is, therefore, illegal. 

For the above reasons the said order of 
the District Magistrate, dated 3rd Decem- 
ber 1908, is set aside, and he is directed 
to hear and determine the appeal according 
to law. 

Order set aside. 


(33 B. 267 ; 10 Bom. L. R. 778.) 


BOMBAY HIGH COURT. 

ORIGINAL Crviz Suir No. 424 or 1907. 

July 20, 1908. ` 
Present :—Mr. Justice Knight. 

SHIVAJIRAO MADHAVRAO— PLAINTIFF 

versus < 

VASANTRAO MADHAVRAO— DEFENDANT. 

© Hindu Law—Co-parcerer relunquahing his rights in 

joint family property— Lights of such ov-parcener’s son 

born after his father’s veliaquishment to share ancestral 
property with his brother. 

A co-parcener in a joint Hindu family relinquished 
his interests in the family proporty by a deed of ro- 
lease and scparated from the family. At the time 
of his separation ho had ason, who sued for and ob- 
tained a sharo from the ancestral property. Another 
son was born to him after the said separation. The lat- 
tor sued his elder brother for a sharo in the property 
which he had obtained by smt: Held, that the after- 
born son’s claim was unsustamablo under Hindu 
law. 

Mr. Padsha and 
Plaintiff. 

Mr. Sethna (with Mr. Setalvad), for the 
Defendant. 

Judgment.—tThis suit is a pendent 
to the case of Wasantrao v. Anandrao (1) de- 
cided by the Appellate Court in September 
1904, and subsequently by the Privy Council in 
Anandrao Ganpatrao v. Vasantrao Madhavrao 
(2). 

The facts of the case, so far as they con- 
cern the question now before me, are the 

‘following :—In 1889 there was a joint 
Hindu family consisting of one Kashinath, his 

(1) 6 Bom L B. 975 

(2) 9 Bom L. R. 595,50 L J. 388;11 O W.N. 
478; 2 M. L. T. 161,17 M L.J. 1&4, Ne 


“Mr. Dastur, for the 
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two, sons, Ganpatrao and Madhavrao, Gan- 
patrao’s six sons ond Madhavrao’s only son 
Vasantrao. This family was possessed of 
considerable ancestral property. In January 
1889, Vasantrao being then some five years 
of age, Madhavrao found himself heavily in- 
volved in debt; and in consideration of his 
father’s, Kashinath, paying Rs. 5,000 “in set- 
tling the debts and for various other consider- 
ations,” Madhavrao executed a deed of release 
in his favour relinquishing all interest in the 
family property. 

In 1901 Vasantrao instituted a suit against 
Ganpatrao’s sons (Ganpatrao and Kashinath 
both being dead) to obtain a share in the 
ancestral property Among the various 
grounds raised by the then defendants, I 
need only refer io the contention that by the 
release Madhavrao forfeited not only his own 
interest in the ancestral property but that of 
his descendants. It was held, however, and 
the Privy Council confirmed the finding, that 
the release operated to extinguish only Mad- 
havrao’s own personal interest and did not 
bind his son, and that it must be treated as 
enuring, not as for the benefit of Kashinath 
alone, but for that of the whole co-parcenary. 
Vasantrao, therefore, as representing’ one of 
the two sons of Kashinath, was held entitled 
on partition toa half share of the property, 
Ganpatrao’s children taking the other half. 

Now the present plaintiff is a second son of 
Madhavrao’s, born in 1905, nearly a year 
after the decree for partition, and more than 
sixteen years after the date of the release. 
He sues his brothers Vasantrao for a moiety 
of the ancestral property that has fallen to the 
latler’s share, and the preliminary issue has 
been raised whether he is at all entitled to 
participate in the property. 

The answer to this question must in the 
main depend on the determination of Mad- 
havrao’s precise position. He is still alive, he 
claims no further share in the property him- 
self, nor was any claimed on his behalf by the 
Official Assignee who represented him in the 
previous suit. The only direct allusion to his 
status made in the judgment of the Appeal 
Court is in a passage towards the end, where 
it is said that “the shares must be determined 
as though Madhavrao were dend”; but this, 
although clear and adequate for the purposes 
of that judgment, is of little present assist- 
ance. The learned counsel for the plaintiff, 
however, sought to make it,the basis of an 
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argument that Madhavrao must be regarded 
merely ‘as one civilly dead, asif he had turned 
to the ascetic life, or at tho most as one dis- 
qualified from sharing in the family estate. 
Bat this supposition is not in accord with the 
facts and it needs but few words to demons- 
trete its impropriety. Hindu law bases ex- 
clusion from participation on certain clear 
and well-defined grounds, none of which can 
be applied to Madhavrao either literally or 
metaphorically. He is not afflicted with in- 
sanity or other congenital infirmity, and it is 
not pretended that he has “assumed another 
order.” Whatever be the true history of the 
transactions culminating in the release of 
1889, the facts accepted by the parties in the 
present suit are these, that Madavrao received 
Rs. 5,000 from his father, directly or indirect- 
ly, and that he thereon resigned all his in- 
terest in the ancestral estate. No doubt this 
sum seems exiguous in comparison to the 
three-quarters of a lakh to which he was then 
apparently entitled, but small as it was, he 
accepted it in satisfaction of his claims, and 
he has never sought to recede from the 
arrangement. I can only look upon him, 
therefore, as a co-parcener who has elected to 
take his portion and recede from the family 
and it is thus as T understand that ho was 
regarded in earlier suit. 

The question then resolves itself into this: 
what are the rights as against the joint family 
of the son of a separated co-parcener born sub- 
sequent to his father’s separation P So stated 
the question bears its answer upon its face: 
there is no known rule or principle which can 
entitle such a sou to claim ought from the 
co-parcenary. WVasantrao’s example affords 
plaintiff no assistance. He was alive when 
his father executed the release, and the latter 
was powerless to divest him of rights already 
vested in him. But the plaintiff stand in 
entirely different case; he was not even en 
ventere sa mere when his father quitted the 
family. The various authorities cited by his 
learned counsel—I may more particularly 
instance Ganpat v. Gopalrao (8), Rai Bishen 
Chand v. Musammat Asmaida Koer (4) and 
hengama Nayudu v. Munisami Nayudu (5)— 
amount to no more than this: that where 
there has been a partition between a father 
nnd his sons, an afterborn son may claim a 

(3) £3 B. 686. 

(4) 6 A. 560 

(5) 20 M. 75. ¢ 
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share from his brothers, if his father reserved 
no property for himself or is unable to pro- 
vide for him. The Madras case bears a 
bastard resemblance to that now before me, in 
that Madhavrao is destitute of means and un- 
able to provide for the plaintiff; but there 
the similarity ceases. These cases proceed 
upon the special principle of Hindu Law that 
the unborn son cannot be deprived of his share 
in the paternal estate by a prior partition. 
“Sons with whom the father has made a 
partition shall give a share to another son who 
is born after it” (Vishnu, 2 Colebrooke, IT, 
268). But the application of this principle 
is expressly limited to the case of partition 
between sons and father, and there is no war- 
rant for its extension to a son born to a 
separated co-parcener, Other than the father of 
the family, after partition. Indeed, itis only 
necessary to reflect upon the confusion that 
such an extension of the principle would en- 
tail to realize its impracticability. 

There is little need to re-inforce the argu-. 
ment. The texts of Vishnu and Yajnavalkya 
which direct separated brothers to cede & 
share to the after-born brother have been ex- 
plained by the commentators as applicable 
only to posthumous sons [Ganpat v. Gopalrao 
(2)], and even this direction is restricted, it 
would seem to the case of the son en ventre sa 
mere at the date of the partition (Mayne, sec- 
tion 472, 7th edn). Relatively to the head of 
the family with whom Madhavrao effected 
partition, plaintiff is not a son but a grandson 
he was not en ventre sa mere at the date of the 
partition, and he was not posthumously born. 
The circumstances that the father has dis- 
sipated the small patrimony that he received 
and is now unable to provide for him is an 
accident that does not bear upon the argument. 

I, therefore, decide that plaintiff is not en- 
titled to claim a share of the property in suit. 


(12 0. C. 84.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sgsconp Cryin Appzat No. 138 or 1908. 
Present :—Mr. Tudball, A. J. O. 
DAL SINGH—Puarntirr—APPELLANT 
versus 
GUR PRASAD—Doergenpant—ResponDENT. 
Limitation Act (XV of 1877), schedule TT, artrole 134 
—Documcnt, construction of —Morlgage— Smt for re. 
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dempti n—Absolute ounsrship of property transferrad 
by mortg igce—Limitatyn—Bona fides nst nicesar. 

In order to construe a document properly, it must 
be read as a whole and not in portions. 

A usufrnctuary mortgagee who was also entitled 
to foreclosure obtained possession of the property 
as a mortgagee butthe mortgage was never fore- 
closed Subsequently the mortgagee oxecnted a sale- 
deed of the property in. favour of the third person. 
The deed after relating that the mortgagee had 
come mbo possession according to the terms of the 
mortgage-deed with conditional sale recited that the 
hakkint was sold and that the transferee was put 
in possession as absolute owner of the property: 

Held, that the mortgagee purported to transfer the 
absolute ownership of the property, and that the 
transforee believed himself to be purchasing that 
absolute ownership. 

More than 12 years after the sale by the mortgagee, 
the mortgagor’s heir sued for redemption of the 
morigage and the vendce was also mado a party. 

Held, that the suit was barred against tho von- 
deo under articlo 134, schedule II, of the Limit- 
ation Act. 

Under this article it is unnecessary to enquire in- 
to the question of bona fides. Pandu v, Vithu, 19 B. 
140, Ramchandra Vithal v. Sheikh Mohlin, 28 B 614, 
referred to. Radhanath v. Gubone, 15 W. R, 2t 
P. O., 14M IA,], not applied. 

Appeal against the decree of A. Sabona- 
diere, Esquire, District Judge, Hardoi, dated 
24th February 1908, reversing the decree 
of Babu Hira Lal Banerji, Munsif, Bu- 
gram, dated 6th September 1907. 

Pandit Gokaran Neth Misre, for the Appel- 
lant. 

Mv. E. Manuel, for the Respondent. 


Judgment.—This appeal arises out of 
a sunit to redeem a mortgage dated 21st Sep- 
tember, 1872. The suit was decreed by the 
Munsif, but on appeal the lower appellate 
Court held that it was barred by limitation 
under article 134, schedue II of the Indian 
Limitation Act. The facts of the case are as 
follows :-— - 

“The pedigree shown below shows the re- 
lationship of the present plaintiff appellant, 
Dal Singh, to his uncles Jhabbu Singh an 
Rampershad Singh. G 





Sambhar Singh. 





r | | 
Hanuman Jhabbu Singh Ram Pershad Ganga Bakhsh 
Singh. S.ngh. Singh. 


| 
Ente o 


lip 
f a 


Dal Singh. Mehrban Singh. 
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On 21st September, 1872,. Jhabbu Singh 
mortgaged the property in suit which con- 
stituted the half share owned by himself and 
his brother Ram Pershad inthe 34 Biswas 
share which had belonged to Sambhar Singh. 
At the time of the mortgage it appears that 
Ram Pershad had disappeared. In the mort- 
gage-deed Jhabbu Singh related that he 
transferred his own and Ram Pershad’s share 
for family reasons as Ram Pershad was 
(Mafrur) untraceable. The mortgagee was 
one Parmanand. Ten Obtghas odd of land 
were exempted from the mortgage as guzaru 
for the mortgagor. The mortgage-money 
was Rs. 700 and was repayable in June 1878. 
It was a usufractuary mortgage which also 
gave the mortgagee the right to foreclose: 
the condition being that if the mortgage- 
money was not paidon due date then the 
mortgage was to become a sale, the mortgage- 
deed to be considered a sale-deed and the 
mortgage-money to be considered as sale 
consideration. Parmanand died very soon 
after, leaving two minor sons Mendi and 
Sarju. The mortgagor did not put the mort- 
gagee into possession nor was the mortgage- 
money paid on the due date. Musammat 
Raika, the widow of Parmdnand bronght a 
suit on behaif of her two minor sons as next 
friend, gua mortgagee, and she sued for 
possession, gua mortgagee, against Ramper- 
shad. At that time Jhabbu Singh was dead: 
Vide Ex. No. 4 (her plaint). She obtained a 
decree on 17th August, 1876; Vide Ex. No. 5, 
and on 9th Decemver, 1876, she was formally 
put into possession of the mortgaged pro- 
perty: Vide Hx. No. 7. So far it is clear that 
Musammat Raika obtained possession on be- 
half of her two minor sons gua mortgagee, 
and that there was no foreclosure of the mort- 
gage. Her two minor sons apparently died, 
for we find that five years after this, t.e., on 
16th June, 1881, Musammat Raika transfer- 
red for a consideration of Rs, 800 the mort- 
gaged property to one Bhawani: Vide He. 
No. 2. It is the construction of this deed 
which is now in dispute. The plaintiff-ap- 
pellant urges that Musammat Raika transfer- 
red to Bhawani her rights only as mortgagee. 
The defendants-respondents plead, on the 
other hand, that she transferred to Bhawani 
the absolute right of ownership; and that, 
therefore, the present suit is barred by art. 
134., sch. II of the Indian Limitation Act. ` 
Bhawani and Musammat Raikg are dead, and 
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wo are left solely with this sale-deed Hz, No.2 
to throw light upon the dispute in question. 
There are a fow subsequent occurrences on 
which the lower Court has relied as throwing 
light upon ithe meaning of this documont. It 
appears that Akewats of the district were re- 
vised in the years 1882- 884. At that time 
the entry in the khewat against the share now 
in dispute in the column of owners was 
“ Bhawani Bakkal Kaliz Hukkrat Ram Pershad,” 
and by the order of 24th August, 1884, in the 
Court of the Deputy Collector, the entry was 
altered to Bhawani Bakkal Mushtari hakkiat 
Musammat Raika baya.” Six years after this 
t.e., on 9th June, 1890, Ram Pershad made 
an application to the Revenue authorities, 
Vide Eg. C. 3. In that application he stated 
that he was the owner and possessor of the 
whole share of Jhabbu Singh and himself, 
and that Bhawani Singh’s name had been 
wrongly entered in the Kiewat and might be 
erased. His application was rejected. On 
12th May, 1891, Vide Ha. C. 7, Bhawani ap- 
plied to the Revenue Court stating that as 
he himself was going away, he wished to have 
the name of his son recorded in the Khewat 
as the owner of his property. On this Ram 
Pershad again came forward and filed an 
objection stating that he was the owner of 
half of the property and that Bhawani had no 
title to it, and that his name should be 
entered in the Khewat Hahtbit O. 9, is the 
report made after inquiry. Hxhrbit O. 10 is the 
order made on 15th August, 1891. Ram 
Pershad’s objection was disallowed and the 
name of Lachman, the son of Bhawani, was 
entered. In 1897 Lachman transfered to Gur 
Pershad. the defendant-respondent, the ab- 
solute right of ownership in this property. 
“Ten years after this, 2. e, on 7th March, 1907, 
Dal Singh the nephew of Ram Pershad 
brought this present snit to redeem the mort- 
gage of 21st September,.1872, which the 
lower Court has dismissed on the ground that 
it is barred by art. 134. 

The sole point for decision in this appeal is 
whether that article can be used asa bar to 
the present snit for redemption. The burden 
of proof lies upon the defendants-respondents 
who put forward this plea. The decision 
depends mainly, if not wholly, upon the true 
construction of the sale-deed of 16th June, 
1881. The subsequent occurrences which 
jiave been related above no doubt show that 
Bhawani considered himself the absolute 
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owner and not the mortgagee of the property 
on those occasione. But the question is what 
Musammat Raika purported to transfer to 
him and what he believed himself at the time 
to be purchasing, t. e., the right of Musammat 
Raika as mortgages or the absolute ownership 
of the proprety. Great stress has been laid - 
for the appellant on the decision of their 
Lordships of the Privy Council in “ Radha: 
nath Dass v. Gisborne & Oo.” (1). It is 
admitted that since that decision the law 
has been altered and that art. 134 does not 
contain the words “bona fide.” Itis also 
admitted that in order to claim the benefit of 
this article a defendant must show first that 
he is a purchaser according to the proper 
meaning of the term: and, secondly that he is . 
a purchaser for valuable consideration. In his 
his written statement the defendant-respond- 
ent very clearly and plainly asserted that 
Bhawani had purchased from Musammat 
Raika the absolute right of ownership, Vide 
para. 15. For the appellant it is urged that 
the sale-deed in question most clearly and 
distinctly points out the fact that Musammat 
Raika was only a-mortgagee and that, there- 
fore, Bhawani could not, by any manner or 
menns, have understood that he was purchas- 
ing the absolute right of ownership. With 
this contention I cannot agree. The words of 
the document which are relied upon by the 
appellant are as follows: I, Musammat 
Raika, wife of Parmanand, caste Bakkal 
resident of mauza Ausanpur and patiidar of 
Tatia Zahidpur, pergana Kachandn, Tahsil 
Bigram, District Hardoi; since under the 
terms of the mortgage-deed with conditional 
sale (az ruye rahn-nama batbil-wafa) I am all 
along in possession of the proprietary right 
of 1 Biswa 13 Biswansis odd share of Zamin- 
dari in mauza Tatia Zahidpur, and I am in 
proprietary possession thereof. .......ete.” 
It is urged that the words “ ag ruye rahn- 
nama bat-bil-wafa kabtz wa dakhil chali ati 
hun” distinctly declare that she was in 
possession as a mortgagee. This is not correct, 
for the document must not be read in portions 
but as a whole. It is quite clear that the 
executant related the manner in which she 


- had become possessed of the property which 


she was selling, and immediately after that 

she stated that she was in possession of it as a 

proprietor. We know from the facts above 

that she was not actually the owner of the 
(1) 16 W. R. 23, P. © , 14 M. L A. 1. 
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property but only a mortgagee. It may be, 
however, that she either misunderstood her 
posilion or that she was deceiving her vendee, 
but it is quite clear that she merely related 
how she had come into possession according 
to the terms of the mortgage-deed with con- 
ditional sale. It may well be that she thought 
that her possession as mortgagee had,by the 
sheer lapse of time, changed to that of full 
owner ; and of course, if she did think so, it 
is clear that she made an error, but we are 
not concerned with that error. The question 
is what did she purport to transfer to Bhawani 
and what did Bhawani believe himself to be 
purchasing ? Further on in the document, a 
fow lines ahead, she distinctly states that she 
sells the property t.e., the kakkiat (not her 
rights as a mortgagee), and she distinctly 
states that she has put him into possession 
as absolute owner of this same hakkiat “ aur 
kabza dakhal malikana mushtarika oopar 
hakkiat mubatya ke kara diya. .... aia one 
mushtart ko jumla ekhtiar malkana misl bai wa 
rahn wa hiba waghatra misl zat khas mujh 
baya ke hasil hat.” It seems to me cear and 
beyond doubt that Musammat Raika purport- 
ed to transfer the absolute ownership of the 
property, and that Bhawani believed himself 
to be purchasing that absolute ownership. 
His subsequent conduct shows tLis by the 
fact (1) that in 18 Oand again in 1891, when 
he and Ram Pershad came face to face in the 
Revenue Courts and Ram Pershad claimed 
to be, first the owner of the whole property 
and subsequently the owner of only half, the 
question of the existence of a mortgage did 
not even arise and (2) that Bhawani claimed 
to be the full owner of the property. The 
facts that- at the revision of the khevwat 
Bhawani was recorded as the owner of the 
property and was never at any time recorded 
as the mortgagee; and that his son Lachman 
transferred the absolute right of ownership to 
Gur Pershad iu 1907 show how the parties 
concerned with this question treated the 
matter in dispute. Apparently every one, 
even Ram Pershad, considered that Bhawani 
was in possession qua full owner and not qua 
mortgagee and considering the wording of the 
sale-deed of 6th June, 1881, this is nota 
matter of surprise. It 18 unnecessary to go 
into the question of bona fides. Article 134 has 
rendered all inquiries on that point unneces- 
sary,tide Panduy. Vithu (2) and Ram Ohandra 
~ (2) 19B. 140. 


INDIAN CASES. 2853 


Vithal Rajadhiksha v. Shaikh Mohidin (3). The 
fact, that Musammat Raika transferred tho 
absoluteownership io Bhawani by a registered 
deed of sale, and placed him in possession of that 
property, should have put the mortgagor on 
his guard and he ought, within the term of 
12 years, to have come into Court-and sued 
for possession of his property. He, not having 
done so, cannot now, after the lapse of the 
statutory period, come into Court and ask 
to be allowed to redeem his mortgage as 
against the vendee Gur Pershad. In my 
opinion the decision of the lower appellate 
Court was quite correct. The suitis barred 
against the vendee and the vendee’s sub- 
sequent transferee by art. 134 of the Indian 
Limitation Act. 

This appeal, therefore, fails, and is dis. 
missed with costs. 


- Gani Appeal dismissed. 


(12 0. C. 68.) 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 
First Civin Aresar No. 103 or 1907, 
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Present :—Mr. Evans and Mr. Tudball, 
- A. J. O- - 
SHEOMANGAL SINGH AND orares— 
DEFENDANTS— APPELLANTS | 
COTEUSE 
JAGPAL SINGH AND OTHERS—PLAINTIYFS-- 
RESPONDENTS. i 

Custom—8uccesston—Bas Choudhri Thakurs— 
Daughters evcluded from tmheritance — Daughters’ song 
excluded by necessary wmplicatron— Wajib-ul-arz, con- 
ati uction of 

The object of tho Thahurs of Ondh in excluding 
daughters from inheritance beng to preserve iho 
inheritance of theland to tho tribe and the family 
to which it belonged, the exclumon of the danghtors 


necessarily implies tho exclusion of the daughters’ 
gong ag well, : 


Where the statement of custom ina Wazib-ul-arz 
dictated by Thahurs Zemtndars expressly provided 
for the exclusion of daughters from inheritance but 
made no mention of the daughters’ sons . 

Held, that having regard to the origin of tho 
custom, it was intended to expreas thereby that 
daughters’ sons wero likewise excluded wilh tho 
daughters. f 

Surjan Singh v. Gur Prasad, BO No. 14 and Laltù 
Singh v. Lachm in Singh, F.O A No. 22 of 1907, roehed 
upon. 

Amongst Bais Choudhri Thahurs of Village Alampur 
D, ae Poe atric? Rao Bareli, there prevails 

c custom, by which danghtore’ sons 
rian aE oD a g ! aro oxelnded 


-< 


~ 


254 
SHEOMANGAL SINGH V. JAGPAL SINGH. 


Appeal against the deeree of Babu Kunj 
Behari Seth, Subordinate Judge, Rae Bareli, 
dated 4th November, 1907. 

Mirza Samiullah Beg, for the Appellants. 

Pandit Gokaran Nath Misra, Babu Bishesh- 
war Nath and Babu Chtiragupta Prasad, for 
the Respondents. 


Judgment.—tThis appeal arises out 
of aclaim, by two of the daughters’ sons of 
one Bandhan Singh, to recover from the 
collateral relatives proprietary possession over 
a four annas share gut of the sixteen annas 
in the village of Alampur, pargana Rokha in 
the Rae Bareli District, together with mesne- 
profits. The defendant are first, collaterals 
of the deceased Bandhan Singh; secondly, 
transferees of portions of the property from 
the aforesaid collaterals;and thirdly, the 
mother and maternal aunt of the two plaint- 
iffs Jagpal Singh and Bhawani Singh. The 
third plaintiff in the case is a vendee from the 
plaintiffs Nos. 1 and 2 of a half share in their 
right. An examination of the pedigree on 
the record shows that one Maha Singh, 
common ancestor, had four sons, Chati Singh, 
Bhikhai Singh, Fateh Singh and Durjan 
Singh. One-fourth share in the village 
descended to each of the four branches of the 
family. The present share in dispute is the 
share that fell to the lot of Bhikhai Singh’s 
branch. The last male owner of this share 
was one Bandhan Singh who died some 
forty odd years ago leaving two widows 
Sheoraj Kuar and Achchan Knar. On his 
death the two widows took the estate. 
Achchan Kuar died first leaving daughters, 
Suchit Kuar, Shahzad Kuar and Umrao Kuar. 
The legitimacy of the third, namely Umrao 
Kuar, is disputed in this case. Sheoraj 
Kuwi, the second widow of Bandhan Singh, 
retained the estate till her death on the 2nd 
August, 1898. On her death a dispute arose 
in the Revenue Courts in a mutation case 
between the plaintiffs Bhawani Singh and 
Jagpal Singh and Shahzad Kuar on the one 
hand and the collaterals on the other. On the 
basis of possession the Revenue Court recorded 
the names of the collaterals. Bhawani Singh 
and Jagpal Singh have now, in company 
withthe plaintiff No. 3 their vendee, brought 
the present suit to recover possession of the 
four annas share together with mesne-profits. 

The plaintiffs admit that under a custom 
prevailing in the family, daughters are 
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excluded from inheriting the estate of their 
fathers, and that, therefore, their own mother 
Suchit Kuar and their aunt Shahzad Knuar 
are not entitled to the estate on the death of 
Sheoraj Kuar the widow, and, therefore, that 
they themselves are entitled to take the whole 
of their maternal grandfather’s estate. In 
this plea they are supported by Suchit Kuar 
and Shahzad Kuar defendants. The collaterals, 
on the other hand, pleaded that according to 
the custom of the family and of the clan to 
which they belong both daughters and daugh- 
ters’ sons are excluded from inheritance and 
that therefore the plaintiffs have no title! to 
the estate. Next they pleaded that Bhawani 
Singh and Jagpal Singh were not entitled to 
more than rds of the estate because one 

Sheopal Singh, alias Jaipal Singh, son of 

Umrao Kuar daughter of Bandhan Singh by 
his wife Achchan Kuar, was alive on the 
death of the last widow Sheoraj Kuar and 
was, therefore, entitled to a 4rd share in the 
estate, if daughters’ sons are entitled to 
succeed, To this the plaintiffs replied that 
Umrao Kuar was the illegitimate daughter of 
Bandhan Singh by a lonia woman and that, 
therefore, Jaipal Singh was not entitled to 
inherit. E 

The lower Court has held that the custom 
put forward by the defendants that daughters’ 
sons are excluded from inheritance was not 
satisfactorily proved. It further held that 
Sheopal Singh, alias Jaipal Singh, was 
entitled, as a grandson of Bandhan Singh, to 
a 4rd share in the estate, and as Sheoraj 
Kuar pre-deceased him his share would go to 
his heirs, he having died subsequently, and 
not to the plaintiffs Bhawani Singh and 
Jaipal Singh. The lower Court accordingly 
decreed the claim for a rds share of the 
estate together with mesne-profits. 

The defendants have now appealed urging 
that the custom excluding daughters’ song is 
fully established and that the amount of 
mesne-profits decreed by the lower Court has 
not been proved. The plea as to mesne-profits 
has been dropped so that the only point on 
their appeal which arises for decision is 
whether or not the custom excluding the 
daughters’ sons has been sufficiently establish- 
ed by evidence. The plaintiffs have also filed 
a cross-appeal in respect to 4rd share which 
the lower Court has disallowed. They claim 
that it is not proved that Sheopal Singh was 
the son of a legitimate daughter of Bandhan 
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Singh and, therefore, they are entitled to a 
decree for the whole of the estate instead of a 
#rds share therein. The question for 
determination in cross-appeal is, therefore, 
whether or not Musammat Umrao Kuar was 
a legitimate daughter of Bandhan Singh. 


I take first the question of custom. Bandhan 
Singh was a member of the Bats Chaudhri 
clan of Thakurs. As far as the evidence 
goes some eight or nine villages are peopled 
by this clan, some of them being the villages 
of Alampur, Barnaon and Rokha in the Rae 


Bareli District. The evidence produced to 
prove the custom consists :—~ 
First, of documentary evidence in the 


shape of extracts from the Wagtb-ul-araiz of 
the three above-mentioned villages, B 8, B 
9, B 11, and B 13. 


Secondly, of the oral evidence of some ten 
witnesses, members of the clan, residents of 
some eight villages in which this clan of 
Thakurs reside, who state that. according to 
the custom prevalent in the clanand in tho 
family of Bandhan Singh, daughters and 
daughters’ sons are excluded from inheritance, 
and they seek to support their statements 
by some nino instances quoted by them. 


Thirdly, reliance is also placed on the 
admission made by the Mukhtar on behalf of 
the plaintiff in the mutation case which arose 
in 1898 between the parties, Exhibit B 1. So 
far asthe Wajib-ul-arz of Alampur is concern- 
ed paragraph 1 of Exhibit B 8 shows that the 
origin of the name of the village is not 
known and that the ancestors of the presext 
owners of the villages were connected with 
the ancestors of the Zamindars of the village 
Barnaon of from whom they separated many 
years ago. It states that Ganesh Smgh an 
ancestor, whose descendant, some four degrees 
below, was Gulab Rai, separated from the 
Barnaon estate and came to reside in Alampur. 
He got this village by way of maintenance 
and since then it has been in possession of 
“our ancestors and of ourselves.” 

Exhibit B 9 an extract from the Alampur 
Wajib-ul-arz in regard to mode of succession 
rons as follows:— After the death of a 
sonless (lawalad) owner, his widow, if chaste, 
shall be his heir. Daughters always (bill 
amum), and widows in the presence of sons, 
do not get a share, but to marry the daughter 
aud to maintain the widow shall be obligatory 
onthe heir in possession (warts gabiz) 
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KAG A sonless wsdow can adopt only from 
the family of her husband's ancestors.” 

Exhibit B 11, the Waytb-ul-arz of village 
Rokha shows that the Zamindars of that 
village are also Bats Ohaudhri Thakurs and 
belong to the same family as that from which 
Barnaon Zamindars sprang, and that they 
have for generations possessed and held the 
villages. The rule of succession and adoption 
in this Wajib-ul-arz is worded in the same 
way as in that of Alampur. 

Exhibit B 13 is the Wajtb-ul-arazz of village 
Barnaon. It gives a brief history as to how 
this village was founded and the Thakurs 
came to possess it. The mode of succession 
laid down is the same as that in the case of 
Alampur. In respect to adoption the wording 
is to the same effect, though in slightly 
different language. It runs as follows :—‘ In 
the case of there being no son, a person of tho 
family having the same blood can bo 
adopted.” 

It will be seen that according to the custom 
set forth in the Wajth-ul-arz the daughter 
of a sonless Hindu is expressly excluded from 
inheriting her father’s estate ; and so far both 
parties are agreed. But the appellants’ plea 
is that in view of the fact that the parties aro 
Oudh Thanurs, and in view of the fact that 
the reason for the exclusion of the daughter 
is the great solicitude of the Hindu Thakurs 
in Oudh to preserve the inheritance of land 
to the tribe and family to which it has belong- 
ed, the exclusion of the daughters necessarily 
implies the exclusion of the daughters’ sons, 
and that the intention of those who had the 
Wajib-ul-arz recorded must clearly have been 
that the daughters’ sons were excluded by 
custom, otherwise the very object of the 
exclusion would be defeated. 

It is also urged that, under the ordinary 
rules of Hindu Law applicable, no daughter's 
son can succeed his maternal grand-father till 
all the daughtersave exhausted and that, where 
daughters are excluded by custom, daughters’ 
sons are necessarily exlcuded ; otherwise wo 
might be landed in an absurdity, namely, that 
succession passing by Hindu Law to a 
daughter’s son during the life-time of his 
mother and her sisters, although by that law 
he takes no interest at all till his mother 
and the last danghter capable of being an 
heiress are dead. Also it is urged that, if 
the daughter is excluded and not the daughi. 
ter’s sons, only those sons, who are alive when 
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the succession opens, willtake the estate and 
that daughter’s sons, born subsequently, 
would take no share in the estate; 
whereas the Hindu law cleary contemplates 
that all the daughters’ sons should take 
equally and for that purpose postpones their 
inheritance till the death of the last daughter. 
Tdo not think that there is any very great 
force in this latter plea, becanse in Hindu 
law there are other instances in which the 
daughter is excluded from inheritance being 
considered civilly dead, namely in the case of 
insanity and physical defects. In this case 
the daughters’ sons take at once and the 
property vests in them, that is,in those who 
are alive on the death of the widow, though 
it is quite possible that their mother may 
subsequently give birth to another son who 
in that case takes no share inthe property. 
But in construing the Wajtb-ul-aratz now on 
the record one must not lose sight of the 
fact that they relate to the villages held and 
possessed by Thakurs of Oudh. There have 
been suits similar to the present one in 
relation to other clans of Thakuras in other 
portions of Oudh in which the Courts have 
had to interpret the meaning of W ajtb-ul-aratz. 
In some, the daughter’s son has been expressly 
excluded from inheritance ; in others, though 
the daughter’s soh has not been expressly by 
‘the language of the document, still there have 
been other provisions therein from which the 
exclusion of the daughter’ 8 son could very 
clearly bo implied. But at the same time in 
nearly all „these cases the Courts have 
recognised that the cause of the exclusion of 
a daughter and daugher’s son, in the case of 
Oudh Thekurs, has been their solicitudo to 
preserve theinheritance of thelandin the tribe 
and family to which it has always belonged. 
The oldest of these cases quoted is Surjan Singh 
v. Qur Prasad (1) decided by the then Judi- 
cial Commissioner, Mr. Capper. I quote the 
following from his judgment: “ But there can 
be no doubt as to the great solicitude of the 
Hindu Thakurs in Oudh to preserve the 
inheritance of land to the tribe and family to 
- which it has belonged and it is owing to this 
solicitude that the custom, generally and 
widely prevalent, has excluded daughters from 
inheriling ancestral landed estates”. Further 
on he remarks: “ And from nearly 25 years’ 
judicial experience in Oudh, I must rule that 

(1) Select Ciso No. 41 (Oudh Rulings by Juwala 
Prasad). 
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the usago of the province would give the 
inheritance to a brother of Niat Singh did 
one now survive ” In that case Niat 
Singh was the last male owner of mig pro- 
perty n dispute. 

In Second Civil Appeal No. 269 of 1894 a 
similar question arose. In that case even 
the daughter was not expressly excluded. The. 
daughter’s sons were not even mentioned in 
the Wayjtb-ul-arz; but there was other 
langnage by which they were impliedly 
excluded. One portion of that judgment runs 
as follows : — “In the case of co-sharer dying 
leaving a widow anda daughter, the widow 
succeeds and after her the nearest collateral 
heir of the deceased co-sharer. Thus the 
daughter is excluded from inheritance and it, 
therefore follows that the daughter’s son is 
excluded.” 

In First Civil Appeal No. 99 of 1:97: 
known as the Katiart case there was a 

question as to the meaning of the expression 

“ Aulad dukhtari ” which was held by thè 
Court to mean daughters and their issues. 
There was also other language in the Wajeb- 
ul-arz from which the exclusion of a daughter's 
son could also be implied. One, „part of the 
judgment runs as follows -— “ Assuming, 
however, that the strict and grammatical 
meaning of the oxpression is ‘ daughters or 
female issue’ I think the exclusion of the 
daughetr’s son is provided for by implication 
in the third clause. For, according to that 
clause, upon the death of a co-sharer leaving 
Aulad dukhtart or daughters, the person who 
is nearest amongst the descendants of his 
ancestor succeeds to his estate. The direct 
descendant of the deceased such as a daugh- 
ter’s son would not be described as the person 
who is nearest among the descendants of the 
ancestors of the deceased and it seems that in 
providing for the succession under the third 
clause the succession of the daughter’s son was 
not contemplated.” 

“ Daughters being excluded by custom the 
Wajib-ul-arz would, I think, have expressly 
provided for the succession of the daughter's son 
tf his right of inheritance was not affected by the 
custom according to which htsmother was exclud- 
ed especially as the succession of the daughter's 
son, to the exclusion of the daughter, materially 
modified the ordinary Hindu Law of inheritance 
in regard to the right of a daughter's son to 
succeed. Under the ordinary Hindu law all 
the daughter's sons alive on the death of the? 


Vol. IT] 


SHEOMANGAL SINGH V. JAGPAL SINGH. 


daughter are entitled tv succeed to the 
inheritance of their maternal grandfather, but 
if by the exclusion of the daughter the 
succession to the maternal grandfather's estate 
opened to the danughter’s son on the death 
of the widow, only those who were born prior 
tu the death of the widow would succeed. 
Daughter’s sons, who were not born prior to 
the widow but were in oxistence on the death 
of the daughters would be excluded from the 
inheritance. The omission of any mention of 
the succession of the daughter's sonin the Wajib- 
ul-arz supports the contention of the learned 
Advocate for the defendant-respondent that the 
origin of the custom of the exclusion 
of the daughter was the great solicitude of the 
Thakurs in Ondh to preserve their estate in 
their own tribes and families. If this was the 
origin of the custom, the exclusion of the daugh- 
ter’s son would necessarily follow the exclusion 
of the daughter.” 

In First Civil Appeal No. 22 of 1907 
(Laltu Singh v. Lachman Singh) a 
similar question of the right of inherit- 
ance of a danghter’s son arose in which 
the exclusion of the daughter and the daugh- 
ter’s son was not expressly mentioned in the 
Wajtb-ul-arz. In that case, as in the present 
case, the person succeeding to the estate was 
charged with the duty of maintaining and 
getting them married. I quoto from the 
judgment. “It seems important, however, to 
notice that the daughters are excluded by 
implication under the provision which puts a 
widow having female issue only in exactly 
the same position as the widow with no 
children at all. Moreover, 
regarding the maintenance and marriage of 
daughters left unmarried at the time when 
the estate devolves also show unmistakably 
that the daughters inherit nothing. The 
person succeeding to the estate is charged 
with the duty of maintaining them and getting 
them married; and from this point they are 
looked upon as having no further concern 
with the estate. It appears to me that these 
provisions do, in fact, exclude daughters and 
daughters’ sons from the inheritance almost 
more pointedly than tf the fact of excluston 
were stated in so many words. One might say 
that the very notion of the daughters’ sons 
succeeding was so foreign to the minds of the 
persons responsible for the drafting of these 
provisions that they thought it unnecessary 
to repudiate the idea in express terms.” In 
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the present case the paragraph in the Wajib” 
ul-arz, relating to adoption is a clear 
indication that the family customs- of these 
Thakurs were directions to the retention of 
their properties within their clans and 
families. If, therefore, the object of the 
Thakurs of Oudh in excluding danghters 
from inheritance is to preserve the inheritanco 
of the land in tho tribe and the family to 
which it has belonged (and this object has 
received judicial recognition in this Court on 
many occasions) it seems to me that the 
exclusion of the daughters’ sons necessarily fol- 
lows the exclusion of the danghters ; otherwise 
the exclusionof the daughter alone is meaning- 
less and would result in someonly of the daugh- 
ters’ sons inheriting their maternal grand- 
father's estate to the exelusion of some others 
of their brothers born after the succession to 
the property had opened out; and it seems to 
me that the omission to enter language, 
expressly excluding the son in the Wajib-ul- 
arais before the Court is due either to a 
careless preparation of the record or becanse 
the parties who had it prepared, thought the 
exclusion of a daughter necessarily implied 
the exclusion of her sons. It must be 
remembered that these Thakurs are only petty 
Zamindars and quite illiterate with no 
knowledge of the niceties of the Hindu law. 

In my opinion, therefore, looking to the object 
with which these Thakurs expressly excluded 
daughters and their sons, the exclusion of the 
daughter in these casos necessarily implies 
the exclusion of her son as well, otherwise the 
very object of the exclusion itself would be 
defeated. In former times the Thakurs were- 
addicted to female infanticide and it is only 

in recent years, in certain parts, that this 

may be said to have come to an end, These 

clans were not accustomed to their daughters 

and daughters’ sons inheriting their property 

and it is not strange that, though female 

infanticide has practically ceased, they should 

have adhered to their old custom whereby 

the collaterals inherited the estate of deceased 

separated Hindu on the death of his widow. 

The lower Court has held that there is no 

language in the Wajtb-ul-araiz expressly or 

impliedly excluding the daughters’ sons and 

that, therefore, the Wajtb-ul-araiz are no 

evidence of the existence of the custom. With 

this I cannot agree in view of the fact that 
the daughter is expressly excluded and in 
view of the object of Oudh Thakurs sought 
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to be attained by them in the exclusion of 
daughters from inheritance. An examination 
of the khewat of the village shows that the 
whole sixteen annas is still in the possession 
of members of Bandhan Singh’s family. It 
is, of course, possible that no co-sharer ever 
died in a state of separation and without male 
issue, but it seems hardly probable that this 
should happen in the course of many genera- 
tions. I would here call attention to the 
statement made by Mir Ali Husain Mukhtar 
of the present plaintiffs-respondents in the 
Revenue Court on the 22nd of September 
1898. Towards the end of his state- 
ment he said “I had to write out the 
pedigree properly and file it. In this 
village mutation of names has never been 
made in favour of any daughter or daughter's 
son, the reason being that till toto no one ever 
made any claim, nor ts there any instance of 
such a claim to my knowledge.” That admission 
is an admission of fact made by the plaintiffs’ 
legal representative and as such binding on 
them. Ib must have been made on the 
information supplied by them to him and it 
amounts to this that no daughter or daughter’s 
son in this village of Alampur has ever laid 
claim to the estate of the maternal grand- 
father. That fact is not without significance 
and taken together with the entry in the 
Wajib-ul-arz it seems to me to clearly 
indicate that the exclusion of the daughter 
amongst these Thakurs necessarily implies 
the exclusion of the daughter’s son: and 
even those responsible for the Wagjib-ul-arz 
relating the custom of the exclusion of the 
daughter also intended to express thereby 
that her sons were likewise excluded with 
herself. 

t * ® + * * * 

[The Court after discussing the oral evi- 
dence and the instances mentioned by the 
witnesses held that the oral evidence for the 
defendants being supported by the Wajrb-ul- 
arz, the existence of the custom had been 
satisfactorily established. | 

* * * * 2 * * 

I would, therefore, dismiss the plaintiffs’ 
appeal with costs, and allow the defendats’ 
appeal: the suit standing dismssed with costs 
in both Courts. 

Evans, A. J. C.—I concur. 


Appeal dismissed. 
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November 10, 1908. 
Present :—Mr. Chamier, J. O. 

RAGHUBAR DAYAL AND ANOTHER— 

DerenDanTs—APPELLANTS 
vergus 
Musammat KANIZ HUSAIN } 
PLAINTIFF 
AND 
N. MUHAMMAD HUSAIN | 

MIRZA—DEFENDANT 

Ciril Procedure Code (Aot XIV of 1882), as. 278,279, 
280 281.282,288—E.recution of decree— Mortgage decree 
Jfer sale - Objections to atachment—Regulur swit 
Jier declaratwr—Bonn fide t.nsiciton—DBuiden of 
proof. i 

Sections 278-283 of the Civil Procedure Code, 
1882, do not apply to the execution of a mortgage- 
decree for sale. 

Certain decrce-holders, who held a mortgage-decreo 
for sale, had the mortgaged property proclaimed for 
sale in execution of their decree Tho plamtff, on 
the basis of a sale deed oxecutedin her favour by the 
yadgment-debtor, put forward an objection to tho 
sale. Her objection was thrownont. Sho then 
brought a smt for a declaration that the share trans- 
ferred to her was not liable to be sold as the pro- 
perty of the judgment-debtor. The execution of her 
deed was proved and the executant admitted the 
receipt of consideration in full, The judgment- 
creditors defendants contended that the burden of 
proving the boxa fide of the transactin in favour 
of plaintiff was on her, as she had mtervened unsuccess- 
fully under section 278, C. P. O. 

Held, that as no objection could be put forward 
under sections 278 and no enquiry under section 279- 
282 could be made, there was no order of a Court 
in the way of the plaintiff, when he brought the suit for 
declaration and us the document relied on by plaintiff 
was froe from any adverso decision and was prima 
Jase genuine, it lay upon anyone who challenged it 
on the ground of fraud or the like to make good 
his allegations. f 

Ram Nath v. Bindraban, 18 A. 369, Nunnhe Jan 
v. Bhwi, 30 A. 321, distinguished and not applied. 


Appeal against the decree of Muhammad 
Rafique, Esquire, Additional Judge, Luck- 
now, dated 10th March, 1908, reversing the 
decree of Babu Kali Charan Basu, Officiat- 
ing Subordinate Judge, Lucknow, dated 22nd 
October, 1907. 

Mr. E. Manuel, for the Appellants. 

Mirza Samiullah Beg and Munshi Farzand 
Alt, for the Respendents. 

Jdudgment.—Nawab Wazir Mirza 
died in January 1902 leaving = number 
of children one of whom was the third 
defendant Kajjan Sahib. By a deed, dated 
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February the 22nd, 1902, Kajjan Sahib 
after reciting that he was entitled to a 
one-ninth share in his father’s estate 
which he valued at 5 lacs of rupees pur- 
ported to sell a small portion of his share 
to the plaintiff. On April the 4th, 1902, 
he mortgaged his entire ‘share in some 
house property forming part of the estate to 
defendants Nos. land 2 whoin September, 1904, 
obtained a decree for the sale of the same. 
When they caused the share to be proclaimed 
for sale plaintiff put forward an objection 
on the basis of the sale-deed of February, 
1902. 
she brought this amb in March, 1907, claim- 
ing a declaration that the share transferred 
to her was not liable to ba sold as the 
property of the third defendant. The de- 
fendants pleaded that there was no con- 
sideration for’ the sale to the plaintiff, and 
that the deed was executed on the assuranc3 
of the plaintiff's son Dildar Hossein that he 
would assist the third defendant in some 
projected litigation but that he did nothing 
for the third defendant. 

The issues struck by the Subordinate Judge 
were (1) whether the third defendant sold the 
share in the house property to the plaintiff 
bona fide or (2) whethor the sale was a 
44 > . 

collusive ” transaction supported by no 
consideration P (The word “ colusive’ is ap- 
parently used in the sense of frandulent). 

The Subordinate Judge who placed the 
burden of proving the bona fides of the 
transaction on the plaintiff found that the 
sale-deed had been procured by undue in- 
fluence exerted by Dildar Hossein. 

On appeal the Additional Judge held that 
the plaintiff had only to prove the factum 
of execution and that it was for the de- 
fendants to prove ‘that the transaction was 
without consideration or fraudulent and find- 
ing that the defendants had failed to prove 
their allegation he allowed the appeal and 
.decreed the claim. 

In second appeal defendants Nos. 1 and 2 
contend that the Subordinate Judge was right 
in laying the barden of proof as to the 
bona fides of the transaction on the plaintiff. 
They rely upon the decision of Aikman, J. 
in Ram Nath v. Bindraben (1). That 
case is one of along series of cases ending 
with that of Nannht Jan v. Bhurt 
(2) in which it has been held that 

(1) 18 A 88). (2)8) A, 321, 


Nee 


The objection was thrown out and ` 
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if a person intervenes unsuccessfully in exe- 
cution proceedings under section 278 of the 
Code of Civil Procedure (Act XIV of 1882) 
on tho strength of a document of title and 
is obliged to bring a snit under section 283 
of the Code he must give primi facie evi- 
dence that the document on whichhe relies 
represonts a bona fide transaction, and that 
the burden does not lie on the defendant 
to prove that the transaction was fraudu- 
lent. The ratio decidendi seems to have been 
that as the defendant has obtained an order 
of a Court in his favonr the plaintiff hag 
to get rid of that order and can only do 
so on proving that the document on which 
he relies represents a rani transaction. 

In the present, case the plaintiff objected 
to the sale of the property but it is admitted 
that the objection cannot . havea been put 
forward under section 278 of the Code of 
Civil Procedura and thal there cannot have 
been an inquiry under sections 279-282 
inasmuch as defendvnts Nos. 1 and 2 held a 
decree for sale and those sections d not 
apply to such a case. The order of the Court 
is not on the record bat it is conceded that 
the plaintiff's objection must have been 
thrown out on the ground that she had no 
right to object to the sale in that manner. 

The present case is, therefore, distinguish- 
able from the cases above mentioned and 
the question must be dealt with on the 
footing that’ there was no order of a Court 
in the way of the plaintiff when this suit 
was brought. 2 

The plaintiff has admittedly proved the 
execution of the sale-deed in her favour. 
Tt contains an admission by the third de- 
fendant that he has received the œn- 
sideration in full and it is, therefore, clear 
that the third defendant cannot avoid the 
deed except on proving some definite ground 
such as fraud or the like. As a matter 
of facb he broughta suit to have the deed 
cancalled but withdrew it without leave to 
sue again. Therefore, he at all events is 
bound by it. Assuming that his mortgagees, 
the first and the second defendants, are 
competent to challenge the deed on the 
ground that a fraud was practised on him, 
I am of opinion that they are in no better 
position that he is so far as regards 
the burden of proof. In arriving at this 
conclusion I take no account of the dismissal 
of the third defendant’s suit just mentioned, 
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My view is that as the document relied 
upon by the plaintiff is free from any 
adverse decision and is prima facie a genuine 
transaction it' lies upon any one who chal- 
lenges it on the ground of fraud or the 
like to make good his allegations. In my 
opinion, therefore, the learned Additional 
Judge was, as a matter of law, right in placing 
the burden of proving fraud and absence of 
consideration on the defendants. 

But it is said that the plaintiff in the first 
Court acquiesced in the view that the burden 
of proving the bona fides of the transaction lay 
upon her and that the defendants would have 
produced more evidence ifthe burden of proof 
had been cast upon them; therefore, they should 
be allowed to adduce further evidence and the 
case should’ go back for a fresh finding. 

There are no doubt cases in which a party 
abstains from giving evidence on an issue, the 
burden of proving which has been thrown'on 
his adversary, because the latter has adduced 
little or no evidence on that issue;but as o 
rule a party adduced all the evidence which 
he thinks will be of any service to him whe- 
ther the burden of proof has been placed on 
him or not and I have little doubt that the 
defendants did so in the present case. If 
they did not do só and felt that they had been 
misled they should have asked the lower 
apppellate Court to admit further evidence. 

, They did not make any such request and I must 
decline to order a further inquiry now. 

The appeal is dismissed with costs. 

Appeal dismissed. 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Second Civ APPRAL No. 435 or 1908. 

May 6, 1909. A 
Present :—Mr. Justice Banerji.j 
RAM LAL—DeraxpantT—APPELLANT 
Versus 
TASADUK ALI—PLAINTFE—RESPONDENT. 

Agra Tenancy Act (Lf of 1901, Toat), 48. 165—Sut 
fir profits agaimst co-sharer—Aciual collection of gross 
rerdal—Caleulation af profits, 

In asuit for profits brought by a co-sharer against 
another co-sharer under the provisions of scction 
165 of the Agra Tenancy Act, only the actual col- 
lections made by the defendant co-sharer are to 
be taken into account in determining the amount of 
profits due and not what might have been collected. 
Abdul Rashid v. Abdul Latif, A. W. N., (1908), p. 68, 
followed. 
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Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
5th of February, 1908. 


Govind Prashad, for the Appellant. 
Shafi-u-zaman, for the Respondent. 


Judgment.—tThis appeal arises in 
a suit for profits brought by a co-sharer 
against another co-sharer under the provisions 
of section 165 of the Agra Tenancy Act. The 
plaintiff stated in his plaint that the defendant 
had realised the whole of the rents for the 
years in question but in order to evade pay- ° 
ment of profits, he had in bad faith been 
showing in the papers that arrears were due 
by tenants. This was denied by the defend- 
ant. The Courts below framed no issue on 
the point and did not determine whether the 
plaintiff's allegation was true or false. They 
were of opinion that the defendant had 
neglected to collect the rents and accordingly 
based the account of profits on the gross 
rental. They relied upon the analogy of 
section 164 (2) of the Act. It was, however, 
held by a Divisional Bench of this Court in 
Abdul Rashid v. Abdul Latif (1) that 
in a suit under section 165 only the actual 
collections made by the defendant are to be 
taken into account in determining the amount 
of profits due and not what might have been 
collected, but for gross neglect or misconduct. 
I doubt whether it was the intention of the 
Legislature enacting sections 164 and 165, to 
make a difference between the case of a 
lambardar and that of a co-sharer making 
collections. But sub-section (2) of section 
164 was not re-enacted in section 165 and in 
the latter section no reference is made to it. 
Whatever may have been the intention of 
the Legislature [ am bound to follow the 
decision of the Division Bench to which I 
have referred. The plaintiff is, therefore, 
entitled to his share of such amounts as were 
actually collected by the defendant less 
revenue and other expenses. As the amount 
due to the plaintiff on the basis of actual 
collections has not been determined by tho 
Court below, I refer the following issues to 
that Court under the provisions of order 41 
rule 25 of the Code of Civil Procedure. 

(1) Did the defendnat colléct the whole 
of the rents for the years in question from 
the tenants, or how much ? i 


(1) A. W. N. 1908 p. 68. 
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(2) What is the plainitff’s share of profits 
having regard to the amount of rent actually 
collected by the defendant ?. 

The Court will take such additional evi- 
dence as may be necessary. On receipt of 
its finding ten days will bo allowed for filing 
objections. 7 


Oase remanded. 


(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Seconp OIVvIL Arrear No. 511 or 1908. 
May 8, 1909. 

Present :—Mr. Justice Banerji and Mr. 
Justice Tudball. 

BHARATH SINGH—PLAINTIFE—ÅPPELLANT 
versus 
DEBI DAYAL AND oraesus—DerenpANTs— 

i RESPONDENTS. 

Vendor and Purchasery—Agra Tenancy Act (II of 
1901, Local) — Hepropretary right, sale of—Sale becom- 
ing infiuctuous—Sale price cannot be recovered. 

The defendants sold their sanindars rights in 
favour of one member of a joint Hindu family, andın 
favour of another executed a perpetual lease of 
their air land appertaining to the c:awtndar: on pay- 
ment of a xazrara, By tho salo-deed which was 
registered simultancously with the lease, the defend- 
ants transferred all their rights under the lease to 
the vendee Held, that the leaso was virtually a 
sale of. the exproprietary mght of the vendors and 
the marana its sale price. Hrld, further, that the 
plaintiff could not recover the money (nazrana) 
which he had paid to the defendants on the transaction 
having subsequently become infructuous. Bhikham 
Singh v Mar Parshad, 19 A. 86, followed. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated the 4th of 
March, 1908. 

Abdul Raoof, for the Appellant. 

M. L. Agurwala, for the Respondents. 

Judgment.—tThe facts of the case 
out of which this appeal has arisen are as 
follows :— 

The plaintiff and his uncle, Dwarka Singh, 

“are members of a joint Hindu family. On 
the 6th of June 1903 the defendants first 
party executed what purported to be a 
perpetual lease of their sir lands in certain 
villages in favour of the plaintiff Bharath 
Singh, who isa minor. On the 10th of June 
‘1903 those defendants executed a sale-deed 
of their zamindari in those two villages for 
the consideration of Rs. 2,294-6 in favour of 
Dwarka Singh, the uncle. Both documents 
wore registered on the same day. A sam of 
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Rs. 1,105 is entered in tho lease as nazruna, 
which was paid by the lessee to the lesgor 
after the registration. Subsequently to this 
the defendants, second party, who are 
members of the same family as the defend- 
ants first party, broughta suit to set aside 
the lease and the lease was as a result of that 
litigation set aside. On this the lessee has 
now brought the present suit to recover the 
sum of Rs. 1,105 paid as nazrana in 
accordance with the terms of the lease. 

The Court of first instance decreed the 
suit for the sum of Rs. 800 holding that that 
was the true amount of nagrana paid. 

On appeal the lower appellate Court 
has found that as a matter of fact the 
two tiansactions, the sale and the lease, 
constitute one simultaneous transaction and 
that the nazrana was really the sale price of 
the appellant’s exproprietary rights. In other 
words, it found that the sole object of the 
lease was to defeat the provisions of the 
Tenancy Act regarding exproprietary rights, 
that the consideration of the nuzrana was 
unlawful and, therefore, the plaintiff was not 
entitled to recover the sum claimed. 

It has been urged before us on this appeal 
that under the terms of the lease the 
lessee was liable for rent and also liable 
to ejectment under the Tenancy Act; and 
that, therefore, whatever may have been the 
intention of the parties, there was in law no 
sale of the expraprietary rights and the , 
plaintiff is entitled to recover. We do not 
find it possible to agree with this contention. 
Under the terms of the sale-deed the vendors 
transferred all their rights under the,lease to 
the vendee. The vendee and the lessee are 
members of the same joint family and con- 
stitute one and the same person. Read 
together the two deeds amount to a sale of 
the zamindari and of the exproprietary 
rights of the vendor and the sum of Ra. 1,105 
was the sale price of the exproprietary 
rights. The lease was executed merely with 
a view to circumvent the law which makes 
the sale of exproprietary rights unlawful. In 
Bhikham Singh v. Har Parshad (1) it 
was held that the vendees could not recover 
from the vendors as compensation the con- 
sideration money which they had paid in 
respectof sir lands thus purchased. That ruling 
applies to tho circumstances of the present 
case. The plaintiff appellant is not entitled 

(1) 19 A. 35, 
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to recover the sum he paid as the sale price. 
The appeal fails and is dismissed but having 
regard to the circumstances of the case we 
order that oach party shall bear his own 
costs both in this Oourt and in.the lower 
Courts. 

Appeal dismissed. 


(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Seconp Civit Appeat No. 448 or 1908. 
May 11, 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 

HIRA LAL AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
‘BANSIDHAR AND orHers—PLAINTIFFS— 
RESPONDENTS. 

Vendor and puroiaver—Faalure of considera iok- - 
Verdes rig È tu b+ revouped 

Defendants’ father sold to tho plaintiffs cortam 
zamindari propeity and scme ameng of profits al- 
leged to be duo from a lambardar, and contracted to 
componsate the vendees of any loss that may ac- 
eruo to them ın regard to the profits The plaint- 
iffs sued the limbardar for the profits It appeared 
that the defendants’ agent had realized the profits 
Tho plaintiffs then mstead of suing the agent sued 
the defendants: //eld, that the suit was vightly 
brought and was maintninable. 

Second appeal from the decision of the 

. District Judge of Agra, dated the 25th of 

March, 1908. : : 

Satish Chandra Banerji, for the Appellants. 

J. N. Ohowdhri, for the Respondents. 

Judgment.—wWe think the Courts 
below are right and this appeal must fail. 
The facts are these: Chhabbe Mal, the father 
of the defendants executed a sale-deed on the 
6th of November 1902 in favour of the 
plaintifis Bansidhar and Ram Dayal and 
their father Sanwal Das. The sale comprised 
zamindari property and arrears of profits for 
the years 1308 and! 309 Fasli, alleged to have 
been due by Ram Ghulam the lambardar. The 
sale-deed contains this recital — If through 
any act on my part the vendees sustain any 
loss in regard to the profits, I shall make 
good the loss with legal interest from my 
person and every kind of property.” The 
plaintiffs brought a suit dgainst the lambardar 
fo. the profits sold to them; but their suit 
was dismissed on the 16th of October 1903 
on the ground that the profits had been 
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collected by one Dhunni Mal who was the agent 
for the vendor and the lambardar and 
that the lambardar had not received more 
than his share of the profits. This decree of 
the Court of first instance was confirmed in 
appeal. Thereupon, the suit out of which this 
appeal has arisen was brought by the plaint- 
ifs for recovery of the profits for the 
years 1308 and 1309 Fasli, of the costs 
incurred by them in the suit. in the Revenue 
Court and theamount paid by them as costs 
awarded to their opponent the lambardar. 
The Court of first instance made a deeree in 
the plaintiffs’ favour for the amount of 
consideration for the sale of the profits and 
for the costs incurred by them in the litiga- 


‘tion in the Revenne Court. This decree has 


been affirmed by the lower appellate Court. 
Hence this appeal. 

-It is contended that the plaintiffs ought to 
have exhausted their remedy against Dhunni 
Mal and were not crtitled to maintain the 
present suit. Weare cuable to agree with 
this contention. The father ¿f the defendant 
made a representation to the vendees in the 
sale-deed that profits were due to him by 
Ram Ghulam the lambardar, who, it was 
alleged, had made collections. No right was 
conferred on the plaintifis to recover any 
debt due by Dhunni Mal to tke vender. 
Therefore, the plaintiffs could not sue 
Dhunni Mal for the profits which were sold 
to them. As the profits sold were found not 
to be due to the plaintiffs’ vendor there was 
a failure of consideration as regards the sale 
of the profits, and, therefore, apart from the 
covenant in the sale-deed by which tho 
vendor undertook to recoupe any loss which 
the vendees might sustain, the latter were 
entitled to sue for a refund cf the money paid 
as price of the profits sold on the ground 
of failure of consideration. In our oipinion, 
therefore, the first ground of appeal has no 
force. 

The second ground is equally untenable for 
the reasons we have already .stated. We are 
also of opinion that the other pleas in appeal 
carry no force. This was not a case of 
embezzlement. or misappropriation by the 
father of the defendants. It has been found 
that he and the defendants were members of 
a joint family. He sold property belonging 
to the joint family and a debt alleged to 
be due to that family. The consideration for 
the sale came tothe use of the membkcrs of 
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the joint family and was appropriated by the. 


defendants also. As under the sale the 
purchasers of the profits acquired nothing, 
they are entitled to a refund of the sale price 
by which the members of the joint family 
have all benefited. The defendants, therefore, 
cannot claim exemption from liability. 

For these reasons we dismiss the appeal 
with costs. 

Appeal dismissed, 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. | 
Seoonp Orvin Arrear No. 632 or 1907. 
May 24, 1909. 
Present :-—-Mr. Justice Richardson and 
Mr. Justice Chatterjee. 


PREOBARAT NARAIN SINGH—PLAINTIFP, 


—APPELLANE 
UVOVEUS 
MURAT RAL AND OTHERS— DRFENDANTS— 


RESPONDENTS. 

Bengal Terancy Act (VIII f 1885), 88 105 CL (2), 
109A (l. (8)—Secord apperl—Decision settling rent 
—Qestion of tenant's liability to pay rent—Procedure— 
application under s. 105—lleference tos. 52. ~ 

Where upon an application by a landlord, under 
_ section 105 Ol. (2) of the Bengal Tenancy Act, a 
fair rent was settled by the Settlement Officer, but 
on appeal the Special Judge dismissed the applica- 
tion: Held, that the decision of the Special Judge 18 
not a decision settling a rent and that therefore a 
second appeal is not barred under section 103A. Cl. 
(83) of the Act. 

Before the passing of the amending Act I of 1507 
(B. O0), it was not open to the Court in dealing 
with an application, under section 105 Bengal Ten- 
ancy Act, to consider the. question whether or not 
the land was subject to rent When the tenant took 
no independent step to dispnte the ontry in the 
record of rights by a suit under section 106 it 15 
not open to him to rase the question of his liability 
to pay any rent in answer to an application under 
section 103. 

Shambhu Chandra Hasra v Purna Chandra Pal, 12 
C. W. N. 122 and Lachmi Narain y Babuan Pandey, 
S. A. No. 2082 of 1906 (unreported), followed. 

An application under section 105 of the Act is 
none-the-less an application under that section, eren 
if a reference is made in it to section 62 of the Act. 


Appeal from the decree of the Special 


Judge of Bhagalpore dated March 7th, 1907 - 


reversing that of the Assistant Settlement 
Officer of Sasami dated September 18th, 1905. 
Babus Umakali Mukherji, Joy Gopait Ghosa 
and Naresh Ohandra Singh, for the Appellant. 
Babu Khetra Mohan Sen, for the Respond- 
ents, 


INDIAN OASES. 


2638 


X 


Judgment.—-This second appeal arises 
out of an npplication by the landlords under 
clause (2) of section 105 of the Bengal Tenancy 
Act for the settlement of fair rent in respect of 
certain land, described in an entry in a recent 
record of rights as kabil lagan. A fair rent 
was accordingly settled by the Assistant 
Settlement Officer. The defendants (the 
tenants) appealed to the learned Special Judge 
who allowed the appeal and dismissed the 
application holding apparently that it had 
not been shown by the plaintiffs that their 
claim to assess the land to rent had been 
made within the period permitted by the 
general law of limitation. His finding in 
other words is that the plaintiffs had failed 
to prove a title to support their demand for 
rent. 

A preliminary objection has been taken to 
the present appeal that no second appeal lies 
under section 109 A, clause (3) of the Bengal 
Tenancy Act. In our opinion, the decision of 
the learned Special Judge is not a decision 
settling a rent. This objection, therefore, 
fails. 

The principal point arged on behalf of the 
defendants,and the only contention on their 
behalf with which we need deal, is that the 
case being governed by the old law before 
the Amending Act of 1907 was passed, it was 
not open to the Courts below in dealing with 
an application under section 105 of- the Act 
to consider the question whether or not the 
land was subject torent. In support of this 
contention, we have been referred to the case 
of Shambhu Ohandra Hazra v. Purna Ohandra 
Pal (1) and to an unreported decision of this 
Court in the case of Lachmi Narain Singh 
v. Babuan Pandey (appeal from appellate 
decree No. 2082 of 1906). In view of these 
authorities, we think that the contention must 
prevail. Thedefendants took no independent 
steps to dispute the entry in the record of 
rights and it was not open to -them to raise 
the question of their liability to pay any rent 
in answer to an application under section 105. 

An attempt was made on behalf of the re- 
spondents to argue that the application by 
which this case was initiated was not an ap- 
plication merely under section 105 because 
there is a referencein it to section 52 of the 
Act. The application may not be artistically 
drawn, but it appears to us to be an applica- 
tion under section 105 and nothing else. 

(1) 12 ©, W, N. 122. 
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It may be mentioned in this connection that 
the learned special Judge seems to have 
thought that because the plaintiffs asserted in 
the appheation that the land was their 
kamat khud kasht, they were precluded from 
relying on the record of rights in which the 
land is entered as kabil lagan. 

: In our view the application may reasonably 
. be construed as making n claim to the assess- 
ment of rent on alternative titles. The re- 
cord of rights is referred +o and founded upon. 
No doubt, the land is also described as 
khud kasht. But whether it was one or the 
other, the plaintiff is entitled to rent and it 
was open to the Conrts to reject one of the 
titles put forward and accept the other. 

Regard being had to the authorities we 
have cited, the decree of the lower Court must 
be set aside and the case remanded to that 
Court for the purpose of being reheard. 

Costs will abide the result. 

Appeal allowed. 


' (83 B. 252 ; 10 Bom. L. R. 1169.) 
BOMBAY HIGH COURT. 
ORIGINAL CIVIL APPLICATION No. 523 or 1908. 

4 November 16, 1908. 

Present :—Sir Basil Scott, Chief Justice 
and Mr. Justice Batchelor. 
GOVERNMENT PLEADER, HIGH 
COURT, BOMBA Y—Appriicant 
VETEUS 
JAGANNATH MORESHVAR SAMANT— 
OPPONENT. 

Bombay Regulation (II of 1827), e. 5 —Pleader— 
Misbehaviour—Pleader procurring the passing of a 
resolution denouncing a High Oout Judge—Dis- 
ciplinary power of High Court—Suszension. 

Pleaders aro a priviledged class enrolled for the 
purpose of rendermg asmstance to the Courtsin the 
admmistration of justice Their pomtion, traming 
and practico give them infiuence with the public 
and 16 is directly contrary to their duty to use that 
influonce for the purpose of bringing the admimis- 
tration of yustice into contempt Therefore, a 
pleader who innites and procures the passing at 
a public mecting of a resolution contemptuously 
denouncing or protesting against the conduct of a 
High Oourt Judge, is guilty of misbehaviour with- 
in tho pe of section 56 of Bombay Regula- 
tion II of 182 

Mr. M. B. Chaubal, Government Pleader in 
person. 

Mr. H. O. Coyagi (with Mr. G. 6. Mul- 
gaumkar), for the Opponent. 

Order.—tThis matter comes before us 
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on the petition of the Government Pleader 
which states :— i 

(1) That Mr. Jagannath Moreshvar Samant, 
B.A., LL.B., is a District Court Pleader, and 
practises .in the Courts of the District and 
Sessions Judge of Sholapur and Courts subordi- 
nate thereto. 

(2) That on the 50th July last a public 
mooting was held at Sholapur for the purposo 
of expressing sorrow for and sympathy with 
Mr. Tilak for the punishment awarded to him, 
at which nearly a thousand persons 
attended. 

(8) That My. Jagannath Moreshvar Samant, 
Pleader abovenamed, presided at the said 
meeting and among other things spoke in 
favonr of the 5th resolution passed on the 
occasion and was in the chair when the said 
resolution was put to the meeting. The said 
resolution wasinthe Marathi lenguage and 
was to the following effect :— ‘That this meet- 
ing contemptuously denounces the Honourable 
Mr. Justice Davar of tha Bombay High Court, 
who at the time of announcing sentence made 
unchecked and unconnected ond unmeaning 
assertions, which even the cnemies of tho 
respected Tilak would have been ashamed to 
make, and thereby branded our sorrow (soro 
hearts).” 

(4) Petitioner submits that such conduct at 
a Public Meeting in a Pleader in regard to a 
resolution contemptuously denouncing a Judge 
of the High Court in respect of his solemn 
duty asa presiding Judge is not only con- 
tempt of Court, but is further reprehensible 
asa misbehaviour falling within the purview 
of section 56 of Regulation IL of 1827, and as 
such can and ought to be dealt with by this 
Honourable Court in its Disciplinary 
Jurisdiction. 

The petition is supported by affidavits of 
Mr. Barve, Deputy Superintendent of Police 
and Mr. Dikshit, Sub-Inspector, Police, 
Sholapur. 

In showing cause against the application 
two affidavits were made use of by counsel 
for Mr. Samant from which it appears that 
he did not speak on the 5th resolution beyond 
asking if there was any objection to it. The 
Police Officers depose to words used by him 
defamatory of Mr. Justice Davar, but this is 
denied by Mr Samant; we will, thereforo, 
assume that they were not used. 

It is admitted that Mr. Samant presided at 
the meeting, opened the proceedings with a 
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speech and proposed the first two resolutions. 
He then called on other speakers to propose 
the other resolutions and took the sense of the 
meeting upon them. He attempts to excuse 
his conduct by pleading that he did not know 
exactly the terms of the fifth resolution until 
it was read out by the proposer. It is clear, 
however, that he not only listened to the 
speeches on the resolution and to the reading 
of the resolution without protest but also 
read out the resolution himself to the meeting 
and invited it to agree to the terms thereof. 

We are of opinion, that in so conducting 
himsélf at the meeting Mr. Samant was 
guilty of misbehaviour which renders him 
liable to suspension or removal from the roll 
of pleaders. Pleaders are a privileged class 
enrolled for the purpose of rendering 
assistance to the Courts in the administration 
of justice. Their position, training and practice 
give them influence with the public and it is 
directly contrary to their duty to use that 
influence for the purpose of bringing the 
edministration of justico into contempt. 
Mr. Samant, who owes his position to a 
Kanad issued by this Court, has invited and 
procured the passing at a meeting of nearly a 
thousand people of a resolution contemptuously 
denouncing or protesting against the conduct 
of a Judge of this Court in passing sentence 
ata trial at the Criminal Sessions, 

This conduct calls for more serious notice 
than a mere expression of disapproval. We 
suspend Mr. Samant from practice for six 
months. He must deliver up his Sanad to tho 
District Judge or the Registrar of this Court 
and may apply for it again in six months’ 
time. 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seooxp Orv APPRAL No. 1651 or 1907. 
May 25, 1909. 

Present -—Mr. Justice Stephen and 
Mr. Justice Vincent. 

SHAH MOSTHUDDIN—Dzsrenpant No. 10 
APPELLANT 
versus 
SHEO LOGAN SAHU—P tarntirrF AND 


OTHERS— D#FENDANTS-—R&SPONDENTS. 
Mor gige—Rourrry af gudgment fir mierest—Pur- 
cha? of neordgagd prop rly by mortzagee—Seo. nd suit 
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Jer prinvipal—Right to Iring to sale the mortgaged prs- 
percy againm—Ord-s sayang execution provecdings, 
effect +f 

A mortgagee cannot sue on his mortgage for the 
balance due after he has recovered judgment for 
the interest and brought tho mortgaged property to 
sole oneco already and himself purchased it. 
“Ashutosh Sikdar v. Behari Lal Kitana, 85 O. 61, 
(E. BJ), referred to 

Where the High Court ordered that certain execu- 
tion proceedings should be stayod and the case struck 
off when the security was given, the Court cannot- 
be taken to have deprived the decree-holder of any 
rights that he had already had. 

Puddomones Dossre y Itsy Muthooranath Ohowdhry, 
20 W R.133 (P.0.) and Ahdu? Khayary, Reajuddin 
Armed Choodhury, (L909) 1 Ind. Cas 3+1, 13 C. W. N. 
521, referred to. 

Appeal against the decree of M. Smithes, 
Esquire, District Judge of Lillah Shahabad, 
dated the 23rd of March, 1907, reversing 
the decree of Babu Nistaran Banerjee, 
Subordinate Judge, 2nd Court of that Dis- 


trict, dated the 15th of January, 1906. 


Babu Umakals Mukerjee and Moulvi Nur- 
ud-din Ahmed, for the Appellant. 

Babu Provash Ohandru Mitter and Babu 
Sarat Kumar Mitter, for the Respondents. 


Judgment. —tThe facts of the suit in 
which the present appeal has been made are 
as follows. Defendant No. 10, the present 
appellant, sued defendants Nos. 1—9 who ccn- 
stitute a joint family under the Mritakshara 
School of law for rent. He obtained a decree 
which was confirmed on appeal, and attached 
the house the subject-matter of this suit. 
Before attachment, however, a second appeal 
had been filed, and on the 19th August 1899 
by an order of this Court execution was 
stayed on security being given. On the 23rd 
of November, 1899 defendants Nos. 1-3, as 
managers for their family mortgaged the at- 
tached property to defendant No. 11 by whom 
the bond has since been transferred to the 
plaintiff, on terms that the principal debt 
should be repaid in two years and that in- 
terest due should be recoverable separately. 
On the 21st May 1900 the second appeal in 
the rent suit was dismissed, and a fresh at- 
tachment was made in September of the same 
year. The property was sold under the 
attachment in August 1902 and purchased by 
the appellant defendant. Afterwards the 
plaintiff sned for interest due under the 
mortgage-deed, brought the property to sale 
under the decree he obtained and himself be- 
came the purchaser. Claim proceedings were 
instituted under section 335 of the old Code 
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and terminated in favour of the appellant who 
was consequently maintained in possession. 
The plaintiff seeks to recover the balanceo of 
his mortgage-deeds by the sale of the mort- 
gaged properties. 

Ou these facts two questions arise for our 
decision. Can the mortgagee sue on his 
mortgage after he has recovered judgment 
and brought the property to sale under mort- 
gage once already? Did the stay of execu- 


tion in 1899, accompanied as it was by the , 


giving of security, deprive the appellant of his 
rights under the attachment. 

As regards the first question we have first 
to decide whether the plaintiff caused the pro- 
perty ın question to be sold by proceedings in 
asuibinstituted under section 67 of the Trans- 
fer of Property Act, so as to avoid the appli- 
cation of section 99 of the same Act, and if he 
did not, what is the effect of section 99 in 
this case. The plaintiff’s suit was based on 
a deed which admittedly constituted an ordi- 
nary mortgage in respect to the means pro- 
vided for tha recovery of the principal and 
interest of the sum advanced under it. It 
contained a clause that if the mortgagors 
failed to pay interest “the creditor shall be 
at liberty to realise the interst and compound 
interest due by us by instituting a suit when- 
ever they like to do so.” The suit was 
brought with a prayer “That for the realiza- 
tion of interest the plaintiff may be declared 
entitled to sell the entire 16 annas of the 
mortgaged property.” The decree was in the 
ordinary form of a ‘mortgage-decree for 

“sale. On this prayer and decree it seems 
impossible to contend that the suit was not 
instituted under section 67. If this is so it is 
difficult to see how the plaintiff can again ask 
to have the property brought to sale. He 
has acquired all the right, title and interest 
of the mortgagor therein and there is nothing 
more left to sell. 

Even supposing that the appellant’s con- 
tention that his previous proceeding was not 
under section 67 1s correct, he cannot, accord- 
ing to the law laid down in Ashutosh Sikdar 
v. Behari Lal Kirtania (1), derive, as he seeks 
to, any assistance for section 99 of the Trans- 
fer of Property Act. He cannot now contend 
that the sale is an absolute nullity, and even 
if .t is voidable, it is impossible to see how 
he can avoid it still less how he can avoid 
by a mere disclaimer on his part. 

(1) 85 C. 61 (F. B.) 
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We hold, therefore, that'as the plaintiff has 
once used his rights under his mortgage-deed 
to bring these properties to sale, he cannot do 
50 again. 

Strictly speaking this makes it unnecessary 
for us to decide the second question as to the 
effect of the order of this Court that the ap- 
pellant’s execution proceedings should be 
stayed and the case struck off, when security 
was given. As, however, we differ from the 
lower appellate Court we think we should 
point out that under the ‘circumstances, this 
order cannot be held to have affected the ap- 
pellant’s right under the attachment. The 
effect of the order was that on the jidgment- 
debtor asking for a privilege he got it, on the 
condition of giving security, but this Court 
cannot be taken to have deprived the decree- 
holder of any rights that he had already had. 
This view is quite consistent with that ex- 
pressed in Puddomonee Dossee v. Roy Muthoora- 
naih Chowdhry (2) and is in accordance with 
the recent decision in Abdul Khayar Abdul Huq 
Chowdhry v. Reajuddin Ahmed Ohowdhury (3). 

The result is that the appeal must be al- 
lowed, the judgment and decree in the lower 
appellate Court set aside and the decree of 
the Sub-Judge restored. The appellant is 
entitled to his costs in this Court and the 
lower appellate Court. 

Appeal allowed. 

(2) 20W R 188 (PO) 


(3) 13 O W. N.621. (1909) 1Ind Cas 341. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Miscettaxgous CIVIL APPRAL No. 49 or 1908. 
April 19, 1909. 

Present :-—-Mr. Justice Chitty and 
Mr. Justice Vincent. 

Nawab Saltant-Ara MUNNI 
BEGU M—Derewpant—APPELLANT 
versus 
seth DOOLI CHAND-—~Prarytire— 
RESPONDENT. 

Caril Procedure Oude (Act XIV of 1882). 5, 692~- 
Code not evhuustiie—lajunction—Transfer of Property 
Act (IV of 1882), 2. 52—Lis pendens—Protectton by in 
function eren wher lis pendens ap)p.lves—Sutt for specrfie 
performance of contract for lease of smmoreable property 
+ one relating to the porperty—Crrl Court's power to 
stay proceedings in, Criminal Cuwt—Crininal Procedure 
Quda (Act F of 1898), 5. 145, proceedings under, not 
omminal proceedings. 
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The Oivil Procedure Code is not exhaustive 
Therefore, a Court of equity has power in a case of 
specific performance to interfore by an injunction 
in order to maintain matters in their present state, 
even if the case ddes not fall strictly within the pur- 
view of section 492 of the Code. 

There is no reason why, because the plaintiff 
might possibly be protected in one way, namely by 
the doctrine of lis pendens, he should not also be 
protected in nnother way, namely by an injunction 

A suit for specific perfermance of a contract for lease 
of immovenble property does in fact relate to the pro- 
perty which is the subject-matter of the contest 
within the meaning of section 52 of the Transfer of 
Property Act 

A Civil Court has no right toissuo an injunction 
which would have the effect of staying procceodings 
in a Criminal Court But proceedings under gec- 
tion 145 Criminal Procedure Oole cannot be said to 
be Criminal proceedings within the meaning of that 
principal, and a Civil Court’s action cannot possibly 
be fottered by any action which ono of the parties 
to the suit may choose to tako before the Magis- 
trate under the provisions of that section. 


Appeal from the order of the second 
Sub-Judge of 24 Pergunnahs, dated February 
8, 1908. 

Dr. Rash Behary Ghosh and Mr. L. R. Zahid, 
for the Appellant. 

Mr, S. P. Sinh, Advocate-General, Babus 
Nil Mudhub Bose, and Krishna Prosad Sarba- 
dhikai, for the Respondent. 


Judgment.—tThis is an appeal from 
on order of the Sabordinate Judge of 24 Per- 
gunnals, granting a temporary injunction 
against the defendant. By sagrecment dated 
the 27th May 1907, the defendant agreed to 
execute n lease in favour of the plaintiff of 
cartain lands. That contract, according to 
the defendant was to be performed by the 
30th September 1907, and by a letter of the 
lst October 1907, the defendant's solicitors 
wrote to the plaintiff to the effect that plaintiff 
not having carried out his agreement, the 
contract was cancelled. On the 28th Norem- 
ber 1907, the plaintiff brought a suit for 
specific performance of that agreement and it 
is in that suit that he has applied for and has 
been granted the injunction in question. 

The facts, so far we need go into them, ap- 
pear to be as follows :—By the agreement, the 
plaintiff was to pay a sum of Rs. 5,000, but to 
the defendant for the purpose of having the 
lands cleared of certain tenants. Subsequently, 
some difficulties presumably having arisen on 
the defendant’s part in ejecting the tenant, 
the defendint’s agent by the letter of the 
14th Jone 1907, authorised the plaintiff to 
take steps to remove those tenants on whom 
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notices to quit had already been served, and 
also authorised him to compensate and remove 
other tenants from the land. It is admitted 
on the defendant’s part that the plaintiff has 
paid Rs. 1,100 to two. tenants and it is stated 
for the plaintiff that many more tenants have 
been removed and a large sum has been paid 
for that purpose. There is no doubt that the 
plaintiff has by that process obtained posses- 
sion of a considerable portion of the land and 
his present object is that during the hearing 
of the suit, he may be allowed tò retain such 
possession as he has acquired. It is also 
admitted that the defendant, immediately 
after the Ist October 1907, when she alleged 
that the contract has been cancelled, proceed- 
ed to advertise the land for sale. The adver- 
tisement in the “ Calcutta Exchange Gazette ” 
of the 10th October 1907, is before us. To 
this advertisement the plaintiff issued a 
counter-notice warning any one from dealing 
with the properties in prejudice of the plaint- 
iff’s rights under the agreement. The ques- 
tion before us is whether the plaintiff is now 
entitled to have an injunction, the effect of 
which will be to retain the property status quo 
natil the hearing of the snit. It was argued 
for the appellant with regard to that portion 
of the injunction which dealt with the plaint- 
iff’s possession that it did not fall within the 
purview of section 492 of the Code of Civil 
Procedure of 1882; but it has been frequently 
remarked that the Civil Procedure Code is not 
exhaustive and there can be no doubt that a 
Court of Equity has power in a case of 
specific performance to interfere by an in- 
junction in order to maintain matters in their 
present state. So far as the question of 
alienation is concerned, it was argued that 
such an injunction was entirely unnecessary 
becanse the plaintiff would be sufficiently pro- 
tected by section 52 of the Transfer of Property 
Act. But that would imply that no injunction 
could ever be granted with regard to immove- 
able property. We think there is no reason 
why, because the plaintiff might possibly be 
protected in one way, he should not also be 
protected in another. It must also be re- 
membered that, if the plaintiff is forced to 
rely upon the doctrine of lis pendens, however 
that may in theory protect his rights, in 
practice it does not prevent the disposing of 
the property and consequent litigation bet- 
ween the persons interested. It was further 
argued by Dr. Rash Behari Ghosh that the 
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property, the subject of the lease, was not 
property ‘in dispute in the suit,” but we 
cannot accede to such a contention, as the suit 
is for specific performance, and does in fact 
relate to the property which is the subject- 
matier of this contest. Every plaint for 
specific performance of a contract to sell im- 
moveable property if properly framed, should 
contain a prayer for possession and the plaint 
in this case contains sucha prayer. So far 
as the land, which is in plaintiffs possession 
is concerned, the case is somewhat peculiar. 
By special permission of the defendant, he 
has been allowed to take possession of certain 
of these properties in anticipation of his 
lease, and what is more he has paid very con- 
siderable sums in order to obtain that posses- 
sion. It seems to us, withoutin any way go- 
ing into the merits of the suit itself, that it is 
highly advisable that the plaintiff should be 
allowed to retain that possession pending the 
hearing of the suit. This is not a case in 
which the defendant denies the existence of 
the contract to lease. 
tain is that she is not now bound under the 
circumstances, which have happened, to fulfil 
that contract. 

As to alienation, we think that it would 
also be inexpedient that the defendant should 
be allowed to make other contracts for dispos- 
ing of this property until it has been deter- 
mined what the rights of the plaintiff, if any, 
are with respect to it We think, therefore, 
that the order of the Subordinate Judge was 
perfectly correct, and we may add that we 
should not interfere with such an order un- 
less we are quite certain that it was incorrect. 
In this case we are not of that opinion. 

One further argument was advanced by the 
learned pleader for the appellant that a Civil 
Court has no right to issue an injunction 
which would have the effect of staying pro- 
ceedings in a Criminal Court. By this it was 
meant that the offect of the injunction in this 
case was to quash the proceedings under sec- 
tion 145 of the Code of Criminal Procedure. 
We do not think that proceedings under 
section 145, Code of Criminal Procedure, can 
be said to be criminal proceeding with- 
in the meaning of that principle, nor do we 
think that a Civil Court’s action can possibly 
be fettered by any action which one of the 
parties to the suit may choose to take before 
the Magistrate under the provisions of that 
section, This injunction, moreover, was not 
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granted for the express purpose of staying 
these proceedings, nor indeed had it that 
effect, except perhaps indirectly- 

Under these circumstances, we think that 
the appeal fails and must be dismissed with 
costs, five gold mohurs. 

| Appeal dismissed. 


(33 B. 264 ; 10 Bom. L. R. 1206.) 


BOMBAY HIGH COURT. 
Secon OivIL Appeat No, 835 or 1907. 
November 23, 1908. 

Present :—Mr. Justico Chandavarkar and 
Mr. Justice Heaton. 

SUBRAYA VITHAL NAIK—DeErenpant 
No. 1—APpPELLANT 
tersus 
NAGAPPA SUBBAYA SHANBHOG AND 
OTHERS—-PLAINTIFF AND DEFENDANTS Nos, 2 to 4 
— RESPONDENTS. 

Hindu Law—Jomt ancestral property — Decree against 
‘son—Right, title and interest of son attached in decree 
—Father’s power of alienation after attachment— 
Cuil Procedure Code (Act XIV of 1882), 8. 276, 

In Hindu law a father’s right to alienate, in satisfac- 
tion of his own just antecedent debts the ancestral pro- 
perty including the interests therein of hta sons, is based 
onthe principle that thesonsare under a pious obli- 
gation to pay the debts of their ‘father, and that 
the father virtually alienates for them and on 
their behalf what they themselves would have alien- 
ated ın discharge of their pious duty. Therefore, 
when the right, title and interest of a son in such 
property has been attached in execution of a deo- 
ree against him and its private alienation by him 
has been prohibited by an order of the Court under 
section 276, O. P. C., his father is deprived of the . 
power of alienation of that interest in satisfaction of 
his own debts, because when the power of the son 
is takon away that of the father goes with it. 

Second appeal from the decision of ©. 
C. Boyd, Esquire, District Judge of Kanara. 

Mr. Nil Kantha Atmaram, for the Appel- 
lant. 

Mr. 8. &. Patxar, for the Respondent 
No. 1, Mr. Sumitra K. Haitingdi, for the 
Respondent No. 2. 

Judgment.—oUnder the Hindu law a 
father has the right to sell or mortgage ancea- 
tral property, including the interests there- 
in of his sons, in satisfaction of his antecedent 
debts, provided those debts were not contract- 
ed for immoral or illegal purposes. This 
right to dispose of the ancestral property so 
as to include and affect the shares of the sons 
arises, according to Hindu law, in virtue of 
the pious obligation of the sons to pay the 
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debts of the father, which were not illegal or 
immoral, In other words, when the father 


alienates the property, he exercises the power. 


of alienation which the sons would have ex- 
ercised in discharge of their pious duty which 
they owed to him; he is virtually alienating 
the property for them and on their behalf in 
discharge of their duty in accordance with the 
power given to him by Hindu law. When 
once this principle of Hindu law is grasped, it 
follows that when the right, title and interest 
of a Hindu son in joint ancestral property has 
been attached in execution of a decree against 
him and its private alienation by him has been 
prohibited by an order of the Court undersec- 
tion 276 of the Code of Civil Procedure, his 
father is deprived of the power of alienation of 
that interest in satisfaction of his own debis. 
And that is so, because, tho son’s power of 
alienation having been taken away by the Court, 
there is no power left in him on which the 
father’s power could rest after the Court’s 
order. For these reasons we think the lower 
Court is right and its decree is confirmed 
with costs. 
Decree confirmed. 


FS (12 0. C. 90.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Orvo Appear No. 37 or 1908. 

f November 19, 1908. 

Present :—Mr. Chamier, J. C:, and Mr. Evans, 

A. J.C. 

RAM PARGASH AND orhers—PLamntirFes— 
APPELLANTS 
VETEUS 
RAJA ADIYA DAT UDAI PARTAB 
SINGH. AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Jurisdiction of Ciril and Recenue Courts—Question 
regarding jurvdsetion to be decided on plaint—Oudh 
Rent Act (XALI of 1°81), 8. 108, cl. (10), applicability 
as— Illegally elected” includes ejectinent by process if 
lato— Under-proprielor—Surt for possession of holding. 

The question whether a suit has been instituted 
im the right Court or not must in the first instance 
be decided on the plaint. Raghubar Dayal y Chandan, 

10 O. 0.23, referred to. 

' The words “illegally ejected” as used in section 
104, Ol. (10) of the Oudh Bent Act include an 
ejectment by duo process of law in case that eject- 
ment is unlawful. 

The application of section 108 (10) of the Oudh 
Rent Act ig not confined to under-proprietora whose 
under-proprietary rights have at some time been 
determined by competent authority. 
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Sheo Pallan y. Ruja Rampal Singh, 9 O. Q. 874, 
overruled. f 

If a person alleges that he is an under-proprietor, 
that he was in possesmon and that he was ejected 
by the lendlord by means of the machinery pro- 
vided by tho Rent Act or by any other manner, ho 
must im the first instance suo m the Revenue Court 
under section 18 (10) of the Rent Act. 

Nanku Singh v. Ghulam Hussain, 2 O, 0. 83: 
Raja Jagatjit Singh v Ram Sukh, F Ò. A.. No. 93 
of 1908, referred to Bheo Pallan v. Raja Rampat 
Singh, 9 O. O. 174, overruled. 

Obiter dicta. 1f tho plaintiff does not allege that ho 
has been in possession, as for examplo when ho 
says that his father was undor-proprietor in posses- 
sion and the landlord prevented him from taking 
possession on his fathor's death, he must sue in the 
Civil Court Raghubar Dayal v. Chandan, 100.0. 23 
referred to. b , 

If the suit of an under-proprietor under sect 
108 (10) is thrown out hy ae Revenue he ho 
can then sue the landlord for possession m a Civil 
Oourt and ask for a declaration of his rights 


Appeal against the decree of Syed Ahmad 
Husain, Subordinate Judge, Bahraich, dated 
29th February, 1908. 

Mr. G. H. Thomas, for the Appellants. 

Mr. Lachman Prasad, for the Respondent. 

l Judgment. 

Chamier, J, C.—The appellants. in this 
case sued for possession of two villages on the 
allegation that the respondent the Raja o, 
Bhinga is the superior proprietor thereoff 


‘that they are the under-proprietors and 


that they have been dispossessed by the Raja 
by force. 

The Subordinate Judge of Bahraich dis- 
missed the suit on the ground thatit is cog- 
nizable only by a Revenue Court under 
section 108 (10) ofthe Rent Act. I may 
observe here that in the view which he took 
he should not have dismissed the suit but 
should have returned the plaint to the ap- 
pellants. i 

It is settled law in Oudh that the question 
whether a suit has been instituted in the 
right Court or not must in tho first instanco 
be decided on the plaint [See Raghubar Dayal 
v. Chandan (1)]. All the material allega- 
aa of the appellants have already been set 
out. 

In Select Case No. 202, Mr. Burkitt held 
thata suit based on exactly similar allega- 
tions was cognizable only by a Revenue Court 
under section 108 (10) of the Rent Act. To 
the same effect is the decision of Messrs. Deag 
and Spankie in Nanku Singh v. Ghulam 


Hussein (2), the only diffe b 
(1) 10 Ò. Ó. 28, at pp. 26 and 27, abrecs shat 
(2) 2 O. 0. 83. 
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case and the present cise being that the 
plaintiff in that casa alleged that he had been 
dispossessed by the superior proprietor by 
proceedings taken under the Rent Act. The 
ruling in that cise was followed and applied 
by Mv. Spankie in Rya Jagatjit Singh v. Ram 
Sukh (8). Butin Sheo Paltan v. Raja Ramyal 
Singh (4) Messrs. Scott and Wells held thit 
a suit based on allegations almost exuctly the 
same as thoseinthe case decided by Mr. 
Spankie was nos cognizable by a Ravenue 
Court. Mr. Scott was of opinion that as the 
plaintiff allegad that he had besn ejected by 
“due process of law, ha had not been ‘illegally 
ejected’ within the msaning of section 103 
(10). Mr. Wells was opinion that the portion 
of section 103 (10) which refers to an under- 
proprietor applies only to a person who3ze 
under-proprietary right has at some time 
been determined by competent authority, t.e., 
a Civil Court. 

The Court balow has referred to my deci- 
sion in Jagmohan Singh v. Dan Bahadur Pal 
(5). In that cise the plaintiffs alleged that 
it had been finally decided by a Civil Court 
that they were under-proprietors of the vil- 
lage in suit. I heldthat the suit was cogniz- 
able only by a Revenus Court under section 
108 of the Rent Act. The actual decision in 
that cage is in agreement with the view ex- 
pressed by Messrs. Scott and Wells in the 
case of Sheo Paltan v. Raja Rampal Singh (4) 
but in the course of my judgment I said that 
I was not then satisfied that a suit could not 
be maintained under the relevant portion of 
section 108 (10) of the Rent Act except by a 
person who had been acknowledged by the 
defendant or decided by a competent Court 
to be the under-proprietor of the land claimed. 

The latest decision, t.e., Sheo Paltan v. 
Raja Rampal Singh (4) is, therefore, in favour 
of the view that the present suit was rightly 
brought in the Civil Court. I am of opinion 
that that decision waserroneons. As it is 
not desirable that there should be any doubt 
upon such a question as this, I should have 
been content to apply the rule of stare decisis 
and accept that decision; but I am satisfied 
that the rule laid down by Messrs. Scott 
and Wells is nnworkable and will deprive 
under-proprietors of a valuable summary 
remedy for interference by their landlords. 

(8) F C A., No. 93 of 1898. 

(4) 9 O. C. 87 : 

(b) 80. 0, 174. : 
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~ According to that decision only a person 
whose under-proprietary right has at some 
time been determined by competent authority 
muy sne under section 109 (10) of the Rent 
Act. The graat majority of under-proprietary 
rights were determined at the first Regular 
Settlement. Most of the persons who obtained 
decraəs at that Settlement are dead. Accord- 
ing to the decision now under consideration 
the successors of those persons if legally 
ejected by their landlords must bring expen- 
sive suits in the Civil Courts, even though 
they have been in possession ag .under-pro- 
prietors and recorded as such for many 
years. Infact according to that decision the 
only under-proprietors to which section 105 
(10) applies are the persons least likely to be 
disturbed by their landlords. 

One of the reasons given for the conclusion 
arrived at in that case is that a Revenue 
Court cannot decide finally the question whe- 
ther a person is an under-proprietor or tenant. 
This appears to me to be no reason why all 
persons claiming to be wunder-proprietors 
should ba compelled to go to the Civil Court 
nb once. In these days of -accurate records 
it is generally possible fora Revenue Court 
to ascertain at once whether the claimant is — 
an under-proprietor ov not. In the great 
majority of cases the decision of the Revenue 
Court would be accepted. 

Nor can I agree with the view that the 
ejectment of an under-proprietor by means 
of the machinery provided for the ejectment 
of tenants cannot be an illegal ejectment 
within the meaning of section 108 (10). It 
appears to be clear that an occupancy tenant 
who has beenejected by notice under sections 
53-55 has been illegally ejected and may sue 
under section 108 (10) and I see no reason 
why the words ‘ illegally ejected ° should not 
bear the same meaning in both cases. In my 
opinion if a person alleges that he is an 
undex-proprietor, that he was in possession 
and that he was ejected by the landlord by 
means of the machinery provided by the Rent 
Act or in any other manner, he must, in the 
first instance, sue in the Revenue Court under 
section 108 (10) of the Rent Act. I do not 
see how it is possible to say that such a 
case is not one of the kind described in 
that clause. 

Tf the plaintiff does not allege that he has 
been in possession, as for example when he 
says that his father was under-proprietor in 
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possession and the landlord prevented him 
from taking possession on his father’s death, 
he must sue in the Civil Court [see Raghubar 
Dayal v. Chandan (1)]. 

If the suit of an under-proprietor under 
section 108 (10) is thrown ont by the Revenue 
Court, he can then sue the landlord for 
possession ina Civil Court and ask fora 
declaration of his rights. It may be said that 
the subsequent suit in the Civil Court is still 
a suit of the kind described in section 108 
(10) but I think that the suit in the Civil 
Court may, in view of the decision of the 
Revenue Court, be regarded as a suit to 
establish an under-proprietary right. 

The view which I have taken is the view 
which prevailed for many years previous to 
the decision in Sheo Paitan v. Raja Rampal 

_ Singh (4). 

For the above reasons, I would hold that 
the allegations of the appellants in this case 
do not show a right to sue in the Civil Court. 
In substance, therefore, the appeal fails but 
the order of the Subordinate Judge is not in 
the correct form. I would, therefore, set aside 
his order and direct that the plaint be return- 
ed to the appellants’ for presentation to the 
proper Court. The appellants should I think 
be ordered to pay the respondents costs here 
and in the Court below. 

Evans, 'A.J.C—I find some difficulty in 
arriving at a satisfactory decision in this case. 
I have no doubt that section 108, clause (10) 
of the Rent „Act was meant to meet cases 
where the under-proprietor was so recorded 
or held a settlement decree. It was never 
intended to meet cases where a person sought 
to establish an under-proprietary title in his 
own right or where his title to succeed a 
deceased under-proprietor was doubtful. The 
difficulty, which arises in this case, is due to 
the fact that it was not certain, until the 
written defence had been put in, whether the 
suit is in substance one for recovery of posses- 
sion or a suit for establishment of title. 

According to the plaintin this case, the 
appellants held possessionas under-proprietors 


up to June 1901, and they werethen dis- 


possessed. Assuming that their under-pro- 
prictary title was free from doubt and the 
suit had been brought within limitation, they 
had a remedy in a Rent Court; but, if, as ap- 
pears from the written defence, their under- 
proprietary title was disputed, they would 
probably obtain no relief from a Rent Court. 
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I agree with my learned colleague that the 
majority of cases, with reference to under- 
proprietary rights, will in future be cases 
instituted by persons claiming to be the suc- 
cessors of those whose rights have already 
been determined in the Settlement. Court and 
it is not advisable that they should be com- 
pelled to resort in the first instance to a Civil 
Court if illegally ejected by the zemtndar. In 
cases where there is a dispute as to right of 
succession the Revenue Court would be com- 
pelled to refer the plaintif to a Civil Court 
and in such a case he would have to institute 
a suit to establish an under-proprietary right 
and for possession. If, in the first instance, 
the plaintiffs in cises of this kind are com- 
pelled to resort to a Revenue Court. a uni- 
form practice will be established and the final 
number of Civil suits for disposal, with re- 
ference to disputed questions of title, will be 
proportionately diminished. The question of 
jurisdiction is, by no means, free from 
diħicalty, but I agree with my learned col- 
league that we should accept the decisions of 
this Court, which had been passed prior to the 
ruling in Sheo Paltan v. Raja Rampal Singh 
(4). I agree with my learned colleague 
as to the order which pioni be passed in 
this case. 


(83 B. 258 ; 10 Bom. L. R. 1201.) 
BOMBAY HIGH COURT. 
SECOND CIvIL APPEAL No. 599 or 1907. 
November 17, 1908. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
AMARSANG MAVSANG—DEFENDANI— 
APPELLANT 
versus 
JETHALAL MAGANLAL AND orners— 


PLAINTIFFS— RESPONDENTS, 

Cinl Procedure Code (Act XIV of 1882), s. 266 
(X)—Toda Giras  Allouance Act (Local Act VII of 
1887), e. 5—Attachment and sale of Toda Giras 
allowance—“ Money likely to become due,” meaning 
of 

The life-mterest of the holder of a toda giras al- 
lowance cannot be attached or sold in execution of 
a money-decree. The words “likely to becomo due ” 
in section 6 of the Toda Giras Allowance Act are 
used im a restricted sense and do not apply to the 
life-interest but to something short of it. 


Appeal from the appellate decision of 
A. ©, Wild, Esquire, District Judge of Ahmed- 
abad. 


272 
AMARSANG 0, JETHALAL. 


Mr. T. R. Desat, for the Appellant. 

Mr. V. G. Ajinkiya, for the Respondent. 

Judgment.—tThe respondents, having 
obtained a decree for money against the 
appellant, applied for its execution by sale of 
the toda giras allowance which the appellant 
was entitled to receive periodically from 
Mamlatdar’s Kacheri at Mehmadabad. The 
specific prayer in the application was 
the attachment and sale of the allowance 
which was to become payable to the appellant 
during the twenty years following the 
application. The appellant resisted the prayer 
upon the ground that the allowance could not 
be attached and sold, whether under section 
266 of the Code of Civil Procedure or under 
section 5 of Bombay Act No. VII of 1887. 
This objection to the attachment and sale has 
been disallowed by both the Courts below. 

Section 5 of Bombay Act VII of 1887 
enacts that“ no’ toda giras allowance shall be 
liable to attachment or sale in execution of a 
decree, provided that any money dne or 
likely to become due to a judgment-debtor on 
account of a toda giras allowance may be 
attached in execution of the decree against 
him, but such attachment shall not affect any 
money which becomes due on account of such 
allowance after such judgment-debtor’s 
death.” The words “likely to become due” 
in this section have'been construed by both 
the lower Courts to apply to the life-interest of 
the holder of a toda giras allowance they have 
held that such life-interest, computed at its 
valuation for 20 years, can be attached 
and sold in execution of a decree against the 
holder. i 

The difficulty in accepting this view of the 
lower Courts lies in the difference in point of 
language between section 5 and the preceding 
section. The latter (section 4 of the Act) 
provides that mo mortgage, charge or 
alienation of a toda giras allowance, or of any 
part thereof, or of any interest therein, by any 
recipient of the same, shall be valid as to any 
timb beyond such recipient’s natural life.” 
That is, a private alienation by the recipient 
shall be valid to the extent of his life-interest 
but not beyond it. If the Legislature had 
intended the same to be the case as regards an 
alienation by way of attachment and sale in 
execution of a decree, similar phraseology 
would have been used in section 5. Nothing 
could have been simpler in that case than for 
the Legislature to have said in section 5 that 
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such attachment and sale shall not be valid 
beyond the natural life of the holder of the 
allowance. But so far from using any such 
language, which would have been apt to show 
that that was their intention, the Legislature 
have used language in the enacting part of 
section 5 which prohibits in absolute terms 
the attachment and sale of a toda giras allow- 
ance in execution of a decree; andthen in the 
proviso which follows they make an exception 
in the case of ‘moneys due or likely to become 
due” to the judgment-debtor. But even as to 
such moneys the proviso says that the right to 
attach and sell in execution of a decree shall 
fail if they become due on account of such 
allowance “ after such judgment-debtor’s 
The meaning of this is obvious. 
Suppose, to take one of several cases that 
might be put in illustration, during the 
life-time of the judgment-debtor, a sum of 
money is directed by the Collector to be paid 
to him on account of toda giras allowance not 
immediately but on a date subsequent to the 
date of the order of direction ; the judgment- 
debtor, however, dies before that date. Now, 
under the ordinary law, notwithstanding the 
death, when the date fixed for payment | 
arrives, the money would become payable to 
the estate of the deceased as part of his assets, 
and it could be attached in execution of ẹ 
decree against him, as a portion of bis life- 
interest in the allowance. But the proviso to 
section 5 alters the ordinary law and provides. 


„that even in such a case there shall be no 


attachment. 

It seems clear from this language of section 
5 that it is not the life-interest of the judg- 
ment-debtor in a toda giras allowance but 
something short of it that is allowed by the 
Act to be attached. The words” money 
likely to become due” must, therefore, be 
restricted to such a case as the one we have 
mentioned above in illustration and other 
cases of a similar character. Under what 
circumstances money is likely to become due 
on account of a toda giras allowance is a 
question which cannot be answered exhaustive- 
ly and must depend on the facts of each caso 
as ib arises. 

For these reasons we must reverse the 
decree appealed from and remit the present 
darkhast for disposal according to law with 
reference to the foregoing observations. Costs 
to abide the result. 

Decree reversed, - 
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(12 0. C97.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Frist Civin Arrea No. 24 op 1908. 
January 14, 1909. 
Present -—Mr, Evans, A. J. C. and 
Mr. Tudball, A. J. C. 
ANGAD SINGH AND ornars—Prarntirra— 
APPELLANTS 
VETEUS 


Musammat JANKI KUNWAR AND OTHERS 
—DEFENDANTS—RRSPONDENTS. 

da mediehum af Cuil Cour-—Oud Land lew-nnr Act 
"XVIL of 1876), as. 73 and 74—U. P Led Pri epus 
Act (IH af 1901). 5. 233—P n tihan amang uper 
Pruprieiora orly—Doersio i of disaute rl ng to xnd-r- 
Browietary rigtts—Margr, consideritiore jo tha de- 
Cision of fh yusstor o'—Cors'ru lion of do rumanti. 

In tho course of a partition amongst the superior 
proprietors only, the Revenue Court decidel a dis- 
pute relating to the right to hold certain lands m 
under-proprietary tenure : 

H-ld, that the decision was not binding and did not 
bar the jurisdiction of the Civil Coaria under tho 
provisions of section 233 of tho Land Rovenuec Act. 
Such a dispute was not a question of title, which 
could or should have beon raised during the parti- 
tion, affecting only the superior proprietary title mm 
the village. . 

Mulammad Sadi) v, Leute Rim, 23 A, 201, N ihu- 
mal y Te) Singh, 2) A. 604, distinguished. E 

In dealing with questions of morger tho Court 
should consider tho circumatances attending the 
transaction, and whero no intention 1a oxpressed or 
tho executant is meapable of expressing any, the 
ial should consider what is most advantagcous to 

m. 5 

Kishen Datt Remy Mwutas As Khan, 5 © 193;- 
Bura! Narti v Nari Lal, 33 C. 1212; Furbrs v. 
Af fa‘, (1811) 18 Ves 83, 390, Jibanii Nath v 
Gikool Chuxder, 19 C 760, roferred to 

Rastavand y. Jagol», 110 C 183, distinguishod 

B, who was in possession of an under-proprictary 
holding, became entitled by inheritance to the upe- 
Tor proprictary right and executed a decd of sale 
in respect of a share of the property inherited by him 
to provide means for carrying on litigation. The sale- 
deed roctted that the property “together with all 
the dak?ls and kharji rights, etc.”, was sold 

H-id, that the words were not meant to include 
tho under-proprietary tonure, which was already in 
possession of tho vendor 

Appeal against the decree of Pandit 
Durga Dat Joshi, Subordinate Judge, Bara- 
banki, dated 13th January, 1908. 


` Mr. Mahomed Nasim and Mr. Kurban Ahmed, 
for the Appellants. 

Rai Sri Ram Bahadur, Mr. S. P. Kain, 
Mr. Ramapat Ram and Mr. Hargobind Das, for 
the Respondents. 

Judgment. 

Evans, A, J. C.— In this case the plaintiffs 

sned for a declaration thet the defendants 
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had no right-under partition to possession 
of certain specified lands beyond thoir right 
to get under-proprictary renis from tho 
plaintiffs. The following facts will explain 
the case. One Naurang Singh was the 
superior proprietor of Ausargarh and the 
plaintiff's predecessor the under-proprietor 
of about 297 dighas in that village. After 
the death of Naurang Singh, his widow 
held possession and she died in June, 1891. 
Upon her death her daughters took posses- 
sion. Beni Prasad, the predecessor of the 
plaintiffs, claimed the whole estate and, as 
he was unable to institute a suit without 
pecuniary assistance, he sold sta annas out 
of the property formerly owned by Nournang 
Singh to the predecessors-in-title of the de- 
fendants for Rs. 12,500. Tho sale-decd is 
dated tho 18th May, 1892. The suit was 
instituted and Beni Prasad and the de- 
fendants’ predecessors were successful. The 
defendants applied for partition of their 
six annas share in the village on the 13th 
October. 1900. The partition proceeding 
was prepared and signed on the lst August, 
1903. In that proceeding under heads two 
and three, giving detail of the area of the 
mahal, 469 odd bighas aro described as 
under-proprietary holding and under head 
10 (3) it is provided that the land held 
by under-propuietors is to be divided as 
between the proprictors in proportion to 
the shaves of the latter. Itis not dispnted 
that the under-proprietary holding of the 
plaintiffs is part of this 469 bighas. The 
partition proceeding was sanctioned by tho 
Deputy Commissioner on the 8rd Angust, 
1903, and on the 18th December, 1903, an 
objection was taken on behalf of the de- 
fendants, which was to the effect that the. 
under-proprietary land belonging to the 
plaintiff should bo recorded in the partition 
papers as khalsa land. The Deputy Collector, 
under an order dated the 28th June, 1904, 
decided that the under-proprietary title of 
the plaintiff in the land in dispute had 
ceased to exist in consequence of the sale to 
the defendants’ predecessors in 1892 coupled 
with the acquisition of the proprietary right 
by Beni Pershad and ordered that the papers 
should be prepared accordingly. The Deputy 
Commissioner upheld this order. It was revers- 
ed by the Commissioner on appeal, but on an 
application to the Board of Revenne, under 
an order dated the 17th March, 1907, the 
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order of the Court of first instance was 
restored and it was directed that the parti- 
tion papers should be prepared accordingly. 
This suit is instituted in order to obtain 
a declaration, which will have the effect of 
setting aside the orders of the Revonue 
Courts in this matter. 

Shortly stated the points in dispute be- 
tween tho parties are as below :—First, 
whether a Civil Court has power to make 
the declaration asked for; and Secondly, 
whether the plaintiffs are entitled to such 
a declaration in the circumstance of this 
case. 

The learned Subordinate Judge decided 
on the first point that there had been a 
legal decision as to title within the mean- 
ing of sections 73 and 74, Act XVII of 
1876, and, therefore, the jurisdiction of a 
Civil Court is barred. As to the second 
point, he found, if tho matter had not been 
concluded by the orders of the Revenue 
Courts, that the plaintiffs had not lost their 
under-proprietary title in consequence of the 
merger and the sale of 1892. The plaintiffs 
have preferred this appeal and the finding 
of the lower Court is contested by them 
only with respect to the question of juris- 
diction. Objection has consequently been 
taken under section 591 of the Code of Civil 
Procedure, 1882, on behalf of the respondents 
contending that the finding of the lower 
Court upon the -second point is incorrect. 
It is contended that the under-proprietary 
holding had merged in the superior pro- 
prietary rights before the sale-deed was exe- 
cuted and, therefore, the respondents hecame 
proprietors of a six annas share subject to 
no under-proprietary tenure. 

Upon the first point, I am of opinion 
that the decision of the lower Court is 
incorrect. Under section 74, Act XVII of 
1876, an objection vaising a question of 
title is to be made within the period pro- 
vided under section 73 of the Act and, 
after that objection has been disposed of, 
the partition is cArried out according to 
the provisions of section 76 ef seq of the 
Act. It is admitted that in this case no 
objection was taken within the 
period and that the objection, such'as it 
was, related to the entries in the papers 
which were under preparation and in order 
to dispose of the objection it was incident- 
ally necessary to decide this dispute about 
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under-proprictary land held by the appellant. 
It is further admitted that the application 
was for partition amongst the superior pro- 
prietors and not the under-proprietors and, 
therefore, even if the objection had been 
taken within the period required by law, 
the Revenue Conrts were only entitled 
under section 74, Act XVII of 1876, to 
dispose of any dispute asto title amongst 
the superior proprietors tnter se. As there 
was no application for partition of under- 
propnetary rights, any decision by a Revenue 
Court as to the title of the appellants to 
hold the land in suit as under-proprietors 
after the deed of sale appears to have 
been made wholly without jurisdiction. It 
is also evident that the order’ passed was 
considered by the parties concerned to be 
an incidental order relating to partition 
and not an ordor disposing of a question 
of title because no appeal was preferred 
to the District Judge. Appeals were pre- 
ferred to the Deputy Commissioner and 
the Commissioner according to the provi- 
sions of chapter X of the Act. We have 
beon referred to the cases of Muhammac 
Sadiq v. Laute Ram (1) and Nathtmal v. 
Tej Singh (2). In the former case it is 
laid down that “ifa party to a partition 
which is being conducted by the Revenue 
anuthorilies under chapter IV of the North- 
Western Provinces Land Revenue Act, 1&73, 
desires to raise any question of title affecting 
the partition, he must do so according to 
the procedure laid down in sections 112 
to 115 of the Act. If a question of titlo 
affecting the partition, which might have 
been raised under sections 112 to 113 of 
the Act during the partition proceedings, 
is not so raised, and the partition is com- 
pleted, section 241 (f) of the Act debars 
the parties to the partition from raising 
subsequently im a Civil Court any such 
question of title.” The ruling in Nathtmal 
v. Tej Singh (2) is much to the same effect. 
Under section 233 (k), Act III of 1901, 
the jurisdiction of a Civil Court is barred 
with respect to any matter connected with 
the partition or union of mahal except as 
provided in sections 111 and 112 of tho 
Act, which corresponds with sections 73 and 
74, Act XVII of 1876. The point, which 
was decided by the Revenue Courts was 


(1) 23 A 291. 
(2) 29 A. 604. 
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a dispute relating to the rights of the 
appellants to hold certain lands in under- 
proprietary tenure. Such a dispute was not 
a question of title, which could or should 
have been raised daring the partition, 
affecting ouly the superior proprietary title 
in the village and I hold that the decision 
of the Revenuo Courts upon this point is 
not binding, nor is the jurisdiction of the 
Civil Courts barred under the provisions 
of section 233 of the Land Revenuo Act. 
I consider that this point is quite clear and 
that this Court is empowered to deal with 
the case upon the merits. 

The decision of the learned Subordinate 
Judge upon the second pointis to tho follow- 
ing effect. The sale-deed did not specifically 
mention the under proprietary rights held 
by the appellants but, when Beni Prasad, 
the predecessor of the appellants became 
by inheritance the superior proprietor, - his 
under-proprietary rights merged in the 
superior title and, in the absence of evi- 
dence to the contrary it must be assumed that 
he did not wish to keep his under-proprie- 
tary holding separate from his superior 
title ; but he further found that there was 
evidence to show that the parties to the 
sale-deed of 1892 never intended that the 
under-proprietary holding should be sold. 
It was found that in certain suits for 
profits instituted against the appellants 
their under-proprietary tenure had been 
recognised and that the profits claimed were 
based upon rent payable by them as under- 
proprietors and not on rents paid by ordinary 
tenants subordinate to the under-proprietors. 
It was further found that the fact that the 
parties agreed to the partition proceeding, 
in which the under- proprietary tenure of 
the appellants was recognised, is an indica- 
tion that it was understood that the ap- 
pellants never sold their under-proprietary 
vights when they executed tho sale-deed 
of 1892. Thisfinding is contested on behalf 
of the respondents and E am referred ton 
decision of this Court in the case of 
Rasawand Singh v. Jagole (3), for, which 
i am responsible, in which it was held that 

“where an under- proprietor acquired the su- 
perior proprietary rights by inheritance, the 
under-proprietary tenure ceased to exist from 
that date.” In that case one Bhairon Bakhsh 
was an under-proprietor in a village, which 

(3) 11 O. O., 183. 
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formed pait of a taluka. He subsequently ac- 
quired the taluka by inheritance and mortgaged 
the village, of which ho had been nader-pro- 
prietor, to the plaintiff. The village was 
sold in exccntion of a mortgage-decree on 
the whole taluka and, when Bhairon Bekhsh’s 
mortgagee was ejected by the auction pur- 
chaser, he brought a sut claiming under- 
proprietary rights in the village. 1 held 
that no wunder-proprietary tenure existed 
when the mortgage was cffcecled Decauso 
Bhairon Bakhsh purported to mortgage all 
his Zamindari rights whatever they may 
be and there was no indication that ho 
intended to draw any distinction between 
the proprietary and under-proprictary rights 
inthe village. My docision in that case was 
based upon two decisions of the Calcutta 
High Court in Raja Kishen Datt Ram v. Raja 
Mumtaz Ali Khan (4) and Suraj Narain Mandal 
v. Nanda Lal Sinha (5). The principle laid 
down in dealing with questions of merger 
is that the Court shoild consider whether 
the merger would be in accordance with 
ihe principles of justice, equity and good 
conscience and in the particular circum- 
stances of thecase I was of opiuion that no 
equities existed in favour of Bhairon Bakhsh 
or his mortgagee. But it is obvious that 
every case of this kind must be considored 
on its own merits. 

The law upon this subject is discussed 
by Ghose in his Law of Mortgage. third 
edition, on pages 549 ef sec. The circum- 
stances altendirg any transactionmay repel any 
inference in favour of a merger and amerger 
may be prevented by an expressed indication 
of an intention to the contrary. In Forbes v. 
Moffatt (6) Sir William Grant laid down 

‘that where no intention is expressed or the 
party is incapable of expressing any, tho 
Court should consider what is most ad- 
vantageous to him” In Jibanti Nath Khan 
v -Gokool Chunder Chowdry (7), it was held 

“that the doctrine of merger does not 
apply to the case of a puini interest com- 
ing into the same hands as gzemindiri 
interest ” and the learned Judges remarked 
as below :— 

“No authority has been shown us far 
holding that the doctrine of merger applicg 


(4) 5 C. 198. 

(6) 33 C. 1212 

b) (1811) 18 Vos. 384, 390. 
(7) 19 C. 780. 
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to such cases as this in India, this is, 
that a putni interest must merge in the 
gzemindari interest if they come into ithe 
same hands and we do not think that we 
should, for the first time, so faras we are 
aware, apply the doctrine to such a case.” 

I am of opinion that there are several facts 
in this casein consideration of which it should 
be hold that the predecessor of the appellants 
never intended to part with his under- 
proprietary tenure when he executed the sale- 
deed of 1892. The material portion of the 
deed so far asit affects this question is as 
below :— 

“On the death of Musammat Bhagwant 
Kunwar, widow of Thakur Naurang Singh, 
I acquired absolute right to the mov- 
able and immoveable properties specified 
below, as heir to the said Thakur Naurang 
Singh deceased, resident of Qayampur, 
Pargana Daryabad, District Barabanki, but 
Musammais Audan Kunwar and Sheonath 
Kunwar, residents of Mauza Daili, Pargana 
Bachrawan, District Rae Bareli, have taken 
unlawful possession of the said properties 
without any right and do not deliver po- 
ssession of the same tome. For the said 
reason, I have to file a suit for possession 
of the suid properties and for mesne-profits 
in the Civil Court. For want of money 
and on account of heavy expenses of the 
Court, I am unable to arrange for filing 
the suit. T, therefore, in order to meet 
the said expenses of the Court and other 
necessities, in enjoyment of sound health 
and intellect and in perfect senses without 
reluctance and coercion, by my own free 
will, make an absolute sale of six annas 
share out of the said entire movable and 
immovable properties free from all sorts 
of incumbrances and transfers, together, 
with all the dakhilt and khariji rights, 
groves, str, jghil, jungle, galkar, bankar, 
etc., and mesne-profits of the time of dis- 
possession, to Thakur Mata Prasad, resident 
of Khairabad, share-holder in the Oudh 
Commercial Bank, Fyzabad, and Lala Binda 
Prasad, Rats, Tanda, in lieu of Rs. 12,500.” 

It is obvious that, according to a custom 
prevalent in this part of the country, the 
predecessor of the appellants not having 
sufficient means to carry on litigation sold 
a six annas share in the property, which 
he claimed, to the respondent’s predecessors 
and this purchase was made as a specula- 
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tion. If the suit had been unsuccessful 
it is clear that the respondents could have 
had no possible claim to the under-pro- 
prietary holding, which was held by the 
vendor separately from the superior proprie- 
tary estate claimed by him and I cannot 
accept the contention of the learned Advo- 
cate for the respondents that the words 
“together with dakhilt and khariji rights, 


etc.,” were meant to include the. urder- 
proprietary tenure, which was already 
in possession of the vendor. As pointed 


ont by the learned Subordinate Judge, up 
to the date on which the objection was 
taken in December 1903, more than eleven 
years after the date of the sele-deed, the 
under-proprietary tenure of the appellants 
had been recognized in all transactions 
between the parties and it had never been 
previously suggested that the sale-deed of 
1892 included the under-proprietary tenure, 
which had been held by the appellants and” 
their predecessors for many years anterior 
to 1892. If the principle laid down in 
Forbes v. Moffatt (6) is to be applied, in 
the absence of any specific provision in the 
sale-deed, it must be assumed that tho 
intention of the vendor was to preserve 
the under-proprietary tenure, such an inten- 
tion being manifestly to his advantage. 
This principle is also to be found in sec- 
tion 101 of the Transfer of Property Act, 
which relates to the law of merger in con- 
nection withthe extinguishment of charges. 
“ Where the owner of a charge on im- 
movable property becomes absolutely entitled 
to that property, the charge shall be ex- 
tinguished unless such continuance be for 
his benefit.’ An under-proprietary tenure 
may be looked upon in one sense as a charge 
upon an estate and as the continuance of 
the under-proprietary tenure was for the 
benefit of the appellant’s predecessor and 
there are clear indications from the circum- 
stances of this case that the vendor never in- 
tended to part with his under-proprietary 
holding I have come to the conclusion that 
the learned Subordinate Judge was right 
in holding that the under-proprietary tenure 
did not merge into the superior proprietary 
estate, when the sale-deed of 1892 was exe- 
cuted. 

I would, therefore, accept the appeal and 
grant the appellants declaration io the 
following effect that under the sale-deed 
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of the 18th May, 1592, the respondents 
on partition, as superior proprietors of six 
eunas, have no right to possession of land 
entered in list A attached to the plaint 
beyond the right to get rents from the 
under-proprietors. The appellants should get 
their costs in both the Courts. 

Tudball, A, J. C.—I concur. , 


Appeal allowed. 


(83 B. 221 ; 10 Bom. L. R. 978 ; 
9 Cr. L. J. 226 ; 4 M. L. T. 45.) 


BOMBAY HIGH COURT. 
CRIMINAL PRTITION FOR LEAVE TO APPRAL TO 
THE Prryy Counotn. 

September 8, 1908. 

Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 


Inve BAL GANGADHAR TILAK. 

Application for leace to appeal to Privy Council— 
What the High Court should be satisfied of-—Practiee— - 
(Criminal Pr veduse Code (Act V of 1898), ss. 233, 234, 
235, 236, 237 and 239—Relution of secitons explatned— 
Misjoinder of charges—Penal Ooda (Act XLV af 1860), 
wt, 124A and 168A—Sedition—Two articles written in 
two different issues of a newspaper—lMrjornder of 
Charges—Trial, 

Bofore granting leave for appeal to the Privy 
Counal the High Court must be satiafied that there 
is reasonable ground for thinking that grave and 
substantial mjusince may have been done by reason 
of some departure from the principles of natural 
justice. The High Court does not sit as a Court of 
error in disposing of such applications and it is not 
for it to decide whether such injustice has in fact 
beon done, It has merely to be satisficd that a 
reasonable case has been madeont. Jès parte Carew, 
(1897) A ©.719, Dinizulu y Alto ney-Ganeral of Zulu- 
land, (1889) 611 T. 740 and Jn re Dillet, (1887) 12 
App Cas. 459, followed. 

The accused was charged and tried jomtly under 
section 12/A, I. P. C,in respect of an article dated 
12th May, and under sections 124A and 158 A,I P C, 
in respoct of an article dated 9th June, 1908 - 

Held, that the trial was not bad for misjomder 
of charges. 4 

The exceptions mentioned in section R33, Cr. P O., 
are not mutually exclusive, the words of the 
section do not favour a contrary view. If it had 
been intended that section %85 (2) or section £36 
could not be made use of m co-operation with sec- 
tion 234 of the Code, this intention could have been easi- 
ly expressed If the exceptions are mutually exclusive 
the provisions of sections 286 or 237 could never be 
invoked to prevent a miscarriage of justico arising 
from a failure to make good all the details of a charge 
jomed with two othor charges undor section 234 

It 18 difficult to believe that the legislature intendod 
that á joint trial of three offences under section 23t 
should prevent the prosecution from establishing at the 
same trial the minor or alternative degrees of criminal- 
ity involved in tho acts complained of. Therefore, tho 
oxcephions mentioned in seciion 233 sre nob necer- 
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sarily exclusive, and sections 235 (2) and 286 may 
be resorted-to in framing addihonal charges where 
tho tral is of three offences of the same kind com- 
mitted within the year. Emperor v Tribhovan- 
das, (1909) 1 Ind. Cas. 611, 33 B. 77, 10 Pom. L. R, 
801, approved. 

An accused person may be legally tried and con- 
victed in one trial under sechon 124A or section 168A, 
I P C., on charges framed on throe disconnected 
artioles 


Facts—The accused was the editor, printer 
and publisher of a weekly newspaper, the 
“Kesari.” An article headed “The Country’s 
Misfortune ” appeared in the issue of May 
12, 1908) of the newspaper and another 
article headed “These remedies are not 
lasting "appeared in its issue of June 9, 1908. 
The accused was charged separately before 
the Chief Presidency Magistrate on the 
29th June 1908, under sections 124A and 
153A, IP.C., in respect of the articlo of 
the 12th May and under the same sections 
in respect of the article of the 9th June 1908. 
He was committed to the High Court Ses- 
In 
the High Court the Advocate-General, ap- 
pearing for the prosecution, asked that the 
accused should be tried on the four charges 
at one trial. Mr. Justice Davar, who tried 
tho accused with a jury, objected that if 
the charges were consolidated, there would 
be four charges. The Advocate-General then 
said that he would not put the accused 
upon the charge under section 153A, in res- 
pect of the first article. The trial then com- 
menced on three charges, one under, section 
124A on the article of 12th May, and one un- 
der section 124 A and another under section 
1584 on the articles of the 9th June. The 
Jury returned a verdict of guilty on all the 
above three charges and the Judge passed 
the following sentence: three years’ trans- 
portation on the Ist charge under section 
124A, three years’ transportation on the 
2nd charge under section 124 A. the two 


sentences to run consecutively—and a fine of 


Rs. 1,000 on the 8rd charge under section 


158A. 


The accused applied to the High Conrt 
for leave to appeal to the Judicial Committee 
of Privy Council, and, inter alia, urged the 
following grounds :— 

82 (4) That tho learned Judge acted illegally in 
trying your petitioner at one and the same trial tor at 
least three offences, not of the same kind and not 
committed in the samo transaction, contrary to the ex- 
press provisions of section 233 of the Criminal Proce- 
dare Oode and in opposition to your petitioner's objec- 
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. tion theroby vitiatıng tho whole trial and rendering 16 
illegal, nall and vord ab tnztio 
.82 (s) That the learned Judge acted illegally in 
passing two sentences, one under section 121A, In- 
dian Penal Code, and tho other under section 153A, 
Tndian Penal Code, if it be held by the Court that the 
transaction is one and the same, but your petitioner 
submits that the transaction 1s not the same as ruled by 
the learned Judge 
82 (t) That tho learned Judgo acted ilogally in 
passing two sentencos, one'nnder section 121A and 
the other under section 153A upon one article and 
the one and the same Act 


The Court in granting a Rule passed the 
following order :— 

As we stated yesterday we issuen Rule 
calling upon the Crown to show cause why 
the Court should not grant a certificate that 
this is « fit case for an appoal to the Privy 
Council on points 32 (h) and 32 (s) and (t) 
in the petition of the accused. 


We have taken time to consider whether ` 


we should issue a Rule upon any other poirt 
and we have come tothe conclusion that there 
is no substance in any of the otherpoints that 
have been taken. 

We think it right, however, to mention 
with regard to point 32 (r) as to the addition 
of a fresh charge at tho close of the case 
with reference to the previous conviction 
that it appears to us upon the ca parte 
argument which wo have heard that a pro- 
cedure was adopted which is not contemplated 
by the Criminal Procedure Code. It was 
evidently adopted in order to bring to ihe 
mind of the Judge in passing sentence the 
fact that the prisoner had been previously 
convicted. But that fact was obviously al- 
ready present to his mind, for he had cited 
copiously from the samming up of Mr. Justice 
Strachey in the previous Tilak mal in 1897, 
and he had before him and present to his 
mind tho affidavits ihat had been made on 
the bail application which mentioned the 
previous conviction and the undertaking 
which had been given by the prisoner upon 
his roleasa. We, therefore, think there is no 
substance whatever in the objection that has 
been taken, and it would not be right to 
necdlessly occupy the time of the Court by 
granting a Rule upon the point thus inviting 
farther argument. 

We make the Rale returnable on Wednes- 
day next 

Mr. Baptista, forthe Petitioner. 

Mr Branson (officiating Advocate-General) , 
for the Crown. 
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Order.—This is arule granted by us ona 
petition for a certificate that the decision of 
the judge and jury in the case of Emperor 
v. B. G. Tilak (1) is a fit subject for appeal 
to his Majesty in Council. 

Before granting the rule we required counsel 
for the petitioner to specify the grounds upon 
which he was prepared to support his ap- 
plication. He then argued that a certificate 
should be granted as prayed for each of the 
reasons specified in paragraphs 32 to 35 of 
the petition. After hearing his arguments 
we decided that it was unnecessary to call on 
the Crown to show canso upon any points 
except points (|), (e) and (£) of paragraph 32 
of the petition and we accordingly granted a 
rule upon those points only. 

The rule has now been argued. We can 
only grant the required certificate if in our 
opinion the case is a fit one for appeal. The 
test of fitness is furnished by various deci- 
sions of the Judicial Committee which show 
the circumstances under which they will 
entertain appeal in criminal cases. It is 
sufficient to refer to Wa parte Carew (2) and 
Dinizulu v. Atlorney- General of Zululand (8), 
in both of which the judgment was delivered 
by Lord Halsbury. Inthe former case the 
rule was stated thus: “It is only necessary 
to sny that, save in very exceptional cascs, 
leave to appeal in respect of a criminal 
jnvestigation is not granted by this Board. 
Tho rule is accurately stated os follows, in 
the case to which their Lordships referred 
in the course of the argument. In re Diliet (4), 
‘Her Majesty will not review or interfere 
with the course of criminal proceedings unless 
it is shown that by a disregard of the forms 
of legal process, or by some violation of 
the plinciples of natural justice, or other- 
wise, substantial and grave injustice has been 
done.’ In the latter case the Lord Chancellor 
said: “It appears to them that nothing 
could be more destructive to the adminis- 
tration of criminal justice than a sort of 
notion that any criminal case which was 
tmed in any colony from which an appeal 
lay to this Committee can be brought here 
on appeal, not upon the broad grounds cf 
some departure from the principles of natural 
justice, but because some form or technicality 


(1) (1903) 10 Bom L B. 848 
(2) (1897) A C 719. 

(3) (1889) 61 L T 740. 

(1) (1887) 12 App. Cas. 4-9. 
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has not been sufficiontly observed. That 
is a principle, which they believe, never 
has been permitted, and never, they trust, 
will be permitted.” Thorefore, before grant- 
ing the certificate asked for, we must be 
satisfied that there 1s rsisonable ground for 
-thinking that grave and substantial injustice 
may have ‘been done by reason of some 
departure from the principles of natural 
justice, 

We are uot sitting as a Court of error. 
It is not for us to decide whether such 
injustice has in fact been done. We have 
merely to be satisfied that a reasonable case 
has been made ont. The petitioner was 
. tried before Mr. Justice Davar and a special 
jury ona charge framed under section 124A, 
Tndian Penal Code, in respect of an article 
published in the Keceri, of which he was 
editor and proprietor, on tho 12th of 
May 1908, and on the another charge under 
section 124A and one under section 153A 
in respect of an article in tho Kesari of the 
9th Jone 1908. He was found guilty and 
sentenced on each of the first and second 
charges to three years’ transportation, and on 
the third charge to a fine of Rs. 1,000. 

It is now argued that the trial was illegal 
as being in contravention of the provisions of 
section 233, Criminal Procedure Code, which 
lays down that for every distinct offence 
there shall be a separate charge and every 
such charge shall be tried separately except 
in the cases montioned in sections 234, 235, 
236 and 239. 

The accused was originally charged so- 
parately before the Chief Presidency Magis- 
trate on the 29th June, under sections 
124A and J53A in respect of the article 
of the 12th May, and under the samo sections 
in respect of the articles of the 9th June. 

He was committed to the High Court Ses- 
sions for trial on both sets of charges. 

In the Sessions Court (as appears from 
the note of the official short-hand writer 
corrected by the learned Judge) the Advo- 
cate-General appearing for the prosecu- 
tion asked that the accused should be 
tried on the four charges at one trial, con- 
tending that the articles forming the subject 
of the charge, and certain other articles in- 
termediate in point of time, formed one 
transaction, in which the offences charged 
had all been committed, and that, therefore, 
tho joinder was permissible under section 
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235 (1), Criminal Procedure Code. The 
learned Judge objected, that if the charges 
were consolidated, there would be four 
charges. The Advocate-General then said 
he would not put the accused upon the 
chargo under section 153A, in respect of the 
first article. 

The accused, who conducted his own case, 
with the assistance of several well-known 
lawyers, objected first, that there was no 
provision of tho Code by which different 


charges could be amalgamated as proposed,.. 


and, secondly, that though the articles were 
in the course of the same transaction, yet 
they formed different subjects altogether, and 
it would be more convenient tg have them 
tried separately, and confusing if they were 
taken together, that sections 234 and 235 
were permissive, while section 233 was im- 
perative, that the articles were separate 
articles dealing with. separate aspects of the 
question, and did not form part of one tran- 
saction. Eventually, the learned Judge said 
he thonght it would be extremely desirable, 
and in the interest of the accused himself, 
that there should ba one trial, and that the 
whole question shonld be before one jury; 
the accused under section 233 was entitled 
to be ted separately, unless the provisions of 
sections 234, 235, 236 and 239 came into 
operation. He had grave doubts as to the 
applicability of section 2385 as there would 
be some difficulty in holding that separate 
newspaper articles written week after weok 
would come under the same transaction, but 
he had no difficulty in ordering the trial under 
section 234 provided the charges did not 
exceed three. The trial then commenced on 
three charges, one under section 124A on the 
article of the 12th May, and one under 
section 124A, and another under section 153A, 
on the article of the 9th June, with the re- 
sult above stated. 

After the verdict and before sentence the 
accused applied that certain points should 
be resorved and referred, under section 434, 
Griminal Procedure Code, for the decision 
of a Full Bench. The points mentioned are 
included in the points raised in the present 
petition. The Judge, however, declined to 
reserve any points. 

Dealing now with the legal argument 
addressed to us that the trial was allogether 
unlawful, as having been in contravention 
of the terms of section 233 it is apparent 


. 
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that the argument involves two assumptions : 
(1) that the offences charged were not “com- 
mitted by the same person ina series of acts 
so connected together as to form iho same 
transaction,” and, therefore, did not fall 
within the scope of section 235 (1); and 
(2) that the exceptions mentioned in sec- 
tion 233 are mutually exclusive. The justi- 
fication for the first assumption is by no 
means apparent. Besides the preliminary 
discussion upon the point to which we have 
already referred, we note that at the trial 
in addition to the articles of the 12th May 
and 9th Juno other articles and notes 
published by the accusod in the Kesari, 
from the 12th May to the 9th June inclusive 
were putin (Exhibits E to I). ‘The Judgo 
in his charge to the Jury pointed oút that 
the subject of all the articles, including 
those the subject of the charge, was the 
advent of the bomb. Tho accused himself 
when opening his defence read to the Court 
a written statement in which he stated that 
the charged articles were part of a controversy 
in which he had endeavoured to maintain and 
defend his views in regard to tho political 
reforms required in India at the present 
day. In this connection we may also refer 
_ to paragraph 36 of the petition now before us. 
We think, therefore, that there are good 
reasons for the contention placed beforo us by 
the Advocate-General that the charges all 
fall within the scope of section 235 (1). 


Assuming, however, that the Advocatc-' 


General’s contention just referred to is un- 
sustainable, the petitioner has still to make 
good the second assumption, namely, that 
the exceptions mentioned in section 233 aro 
mutually exclusive. The words of the section 
do not favour this view. If it had been 
intended that section 235 (2) or section 236 
could not be made use of m co-operation 
with section 234, this intention could have 
been easily oxpressed. If the exceptions aro 
mutually exclusive, the provisions of sec- 
tions 286 or 287 could never be invoked 
to prevent a miscarriage of justice arising 
from a failure to manke good all the details 
of a charge joined with two other charges 
under section 234, 

For example, if A were charged with 
three thefts in buildings witLin the yoar 
and the evidence established that in one case 
the theft was committed on the roof and 
not in the building the accused could not 
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be convicted of simple theft undor the 
powers conferred by section 237 because the 
applicability of section 286 would be nega- 
tived by the mere fact of the joint trial under 
section 234), $ 

We find it dificult to believe that the 
Legislature intended that a joint trial of 
three offences under section 234 should pre- 
vent the prosecution from establishing at 
the same trial the minor ur alternative de- 
groes of criminality involved in the acts 
complained of. Yor these reasons we think 
that the exceptions are not necessarily exclu- 
sivo; and that sections 235 (2) and 236 
may be resorted to in framing additional 
charges where the trial is of threo offences 
of the same kind committed within the year. 

It is of course possible for ingenuity to 
suggest cases in which the fall exercise by 
the Court of the permissive powers conferred 
by the sections which we have been dis- 
cussing may produce embarrassment. In 
such cases the discrelisnary power of the 
Court still remains to declinu to avail itself 
of its full powers. - 

The view which soni gh itself to us 
was also taken by another Bench of this 
Court in tho recent case of , Emperor v. 
Tribhovandas (5). In our opinion the learned 
Judge (though he appears to have overlooked 
section 234 (2)) might have allowed-the trial 
to proceed on all four charges without vio- 
lating the provisions of the law. 

If we now for the purpose of argument 
assume that the petitioner has established the 
second assumption also, wo have still to be 
satisfied that reasonable grounds oxist for 
thinking that grave and substantial injustice 
may have been done of the trial before we can 
grant the certificate. As we understood tho 
argument on the rule it is not contended that 
injustice has been” done except in sgo far as 
the alleged disregard of the provisions of 
Criminal Procedure Code in itself constitutes 
an injustice but we were urged to grant a 
certificate as the case would be important as a 
precedent. 

We do not think the accused was in any 
way prejudiced by what took place at the 
trial. An acensed person may, it is clear, 
bo legally tried and convicted in one trial, 
under section 124A or section 153A, on 
charges framed on three disconnected articles. 
How then can it be said that grave and 
(5) 88 B 77; 10 Bom. L. B. 801; (1909) 1 Ind. Oas. O41, 
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substantial injustice has been done by the 
arraignment and conviction of the accused on 
three cognate charges in respect of only two 
(and those not disconnnected) articles P 

As regards the question raised by para- 
graph 32 (s) and (t) of the petition with 
respect to the number of separate sentences 
imposed, the jury found tho accused guilty 
of three distinct offences and the Judge 
awarded a punishment for them which 
in the agregate is much below the maximum 
punishment allowed for one of the offences 
under section 124A. There has, therefore, 
been no violation of the provisions of section 
71 of the Indian Penal Code. 

Tor the above reasons wo discharge the 
rule. 

Before leaving the case, however, we 

think it right to point out that the Advocate- 
~ General, according to the note of the official 
short-hand writer, stated that the charges 
under sections 124A and 153A would be 
treated as being alternative charges or 
charges framed in order to meet the possi- 
bility of one or the other set of facts being 
proved, in which case each offence might 
or might not be proved. This may mean 
either thatthe second and third charges fell 
under section 235 (2), or that they fell under 
section 236. The charges ns framed were 
not expressed to -be in the alternative, and 
the verdict of guilty was given in respect of 
each charge separately. There was, we 
think, nothing illegal in this; but if it was 
the intention of the Crown that the second 
and third charges should only operate 
alternatively the result intended can now be 
arrived at by the exerciso by the Govern- 
ment of its powers under Chapter KALA 
of the Criminal Procedure Code in respect of 
tho sentence imposed under section 153A 
upon the third charge. 

Rule discharged. 


INDIAN CASES. 


281 


(12 O: C. 106.) 


OUDH JUDICIAL COMMISSIONER'S | 
COURT. 
Ssconp CIYIL APPRAL No. 192 or 1908. 
January 14, 1909. 

Present :—Mr. Tudball, A. J. O. 
GANGA BAKHSH—Dergxpanr— 
APPELLANT 
versus 
Musammat CHHATAR KUNWAR— 


PLAINTIFE— RRSPONDENT, 

Eisements det (V of 1882), & 16— Basemeni by 
prescirption—Superior propititur’s right to aoguire 
easement over Lind held by an undsr-prop) wtur. 

A superior proprictor 18 not barred from acqnir- 
ing on easoment by prescription, under section 15 
of the Easements Act, over land held by an under- 
proprietor 


Appeal against the decree of Babu Kunj 
Behari Seth, Subordinate Judge, Rai Bareli, 
dated 26th March, 1908, upholding the decree 
of Pandit Ram Prasad, Munsif of the same 
place, dated 16th December, 1907. 

Babu Har Gobind Das, for the Appellant. 

Mr. E. Manuel, for the Respondent. 

Judgment.—this appeal arises out 
of a suit to enforce a right of way over a plot 
No. 1698 which is in the possession of the 
defendant as under-proprietor of the village. 
The plaintiff is the superior proprietor. It 
appears that some 39 years ago, in 1870, the 
predecessor in title of the defendants recover- 
ed by a suit from the superior proprietor the 
plot No. 1698 claiming therein an under- 
proprietary right. The plot was then a grove. 
The plaintuff Nanak Chand-died while the suit 
was pending and was succeeded by his widow 
the present respondent Musammat Chattar 
Kunwar. The plaintiff’s case was that some 


. 47 years prior to the suit the father of Nanak 


Chand built a house on plot No. 1834; that 
from that time the plaintiff's family has been 
exercising the right of way peaceably and as 
of right without license or permission over 
plot No. 1698 along the lines CŒ to A, and A 
to B marked on the Amzn’s map, for the be- 
neficial enjoyment of the land and the house 
which stood upon ib; that other persons, 
members of the public, have also subsequently 
begun to use the way: that in July, 1906, the 
defendants having brought No. 1698 into 
cultivation, entirely closed the way; that 
proceedings were taken in a Criminal Court 
under section 133 of the Criminal Procedave 
Code but the Criminal Court referred the 
parties to a Civil Court, 
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Both the lower Courts have held that the 
plaintiff has acquired a right of way over the 
land in dispute by user for a period of over 
twenty years previous to the suit and have 
decreed the claim. The defendant appeals. 

The first ground of appeal is that 
when admittedly there is another separate 
way open tò the plaintiff then the lower ap- 
pellate Court was wrong in directing the 
opening of the way through the defendant’s 
grove simply because it is convenient to the 
plaintiff. The presiding officers of the two 
Courts below both visited the locality and both 
came to the conclusion that the use of this way 
was necessary for the beneficial enjoyment by 
the plaintiff of his land. It is true that it was 
pointed out that the plaintiff could avoid us- 
ing this land by going in a round about way 
along another road, but that seems to me 
entirely outside the case. The lower Court 
did not direct the opening of the disputed 
way through the grove simply because it was 
convenient to the plaintiff but because it was 
necessary to the beneficial enjoyment of the 
plaintiff's land and because 
had been acquired under the provisions of 
section 15 of the Hasements Act. The learned 
pleader for the appellant lays great stress on 
section 13 cf the Act and on easements of 
necessity. He urges that in 1870 when the 
appellant’s predecessors in title obtained their 
decree and possession of this land No. 1698, 
no easement of necessity then arose. There 
is nothing, however, to show whether such an 
casement did or did not arise in 1870. Tho 
lower Court’s decree is based not on section 
13 but on section 15. He next urges that 
there is nothing to show thut the plaintiff 
bas openly enjoyed a right of way peace- 
ably as an easement and asof right. He 
urges that the grove stood on the land 
and that it is customary in this country for 
owners of groves to allow people to pass 


throngh them without hindrance and that. 


it must be presumed that the plaintiff has 
been exercising this right of way with the 
appellant’s consent. I do not think that any 
such presumption arises, more especially in 
this case where there was litigation between 
tho parties as to the appellant’s under- 
proprietary right in this land. The evi- 
dence shows to my satisfaction that the 
plaintiff and her predecessors in title have 
beon exercising this right of way peaceably, 
openly, and as of right for a period of con- 


INDIAN OASES. 


the right. 


“by the under-proprietor. 


{1909 


siderably over 20 years and that the right 
has now become absolute. Lastly he raised 
a plea which has not been ‘raised in either 
of the Courts below and which is more or 
less inconsistent with his client’s case, namely 
that this is a public way on the plaintiff's, 
own showing in her plaint and, therefore, a 
private person could not acquire aright of 
way over it. A close examination of the 
plaint will show that the plaintiff's case is 
not that the public acquired a right of way 
before her bat thatsubsequent to her acquir- 
ing the right of way the public also began 
to exercise the same right and has also 
acquired a right of way over the land. 
There is no evidence to show that the 
public acquired the right of way prior to 
the plaintiff respondent and, therefore, there 
is no ground for holding that the latter 
could not acquire her right because the public 
had already acquired a right. It is feebly 
urged also that that plaintiff being superior 
proprietor of the land could not acquire 
an ensement over it. Jt is urged that an 
under-proprietor is in the position of a 
lessee and the superior proprietor in the posi- 
tion of a lessor. There is, however, a vast 
difference between the position of a lessee 
and an under-proprietor and the latter 
cannot for the purposes of the Hasements 
Act be treated as a lessee, his right being 
heritable and transferable and the superior 
proprietor’s right being confined to the 
receipt of the amount fixed by the Settle- 
ment Officer as payable by the one class 
of proprietor to the other. It is ihe under- 
proprietor who retains possession of the 
land and his right is far superior to that 
of an ordinary lessee. ‘“ Easemont is a 
fractional right subtracted or broken off 
from the indefinite right of user which 
resides in him who bears the dominion of 
the subject.” In the case of this under- 
proprietary plot the power of user and 
dominion resides in the defendant appellant 
and not in the superior proprietor. The 
two tenements are for the purposes of the 
Act the distinct subjects of ownership. In 
my opinion the superior proprietor is not 
barred from acquiring an easement by pres- 
cription under section 15 over the land held 
In the above view 
of the case this appeal fails and is dismissed 
with costs. 
Appeal dismissed. 
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SUNDRABAI SAHEB V. THE COLLECTOR OF BELGAUM. 


(33 B. 256 ; 10 Bom. L. R. 1197.) 
BOMBAY HIGH COURT. 


First Cryin Aepuat No. 26 or 1908. 


November 17, 1908. 
Present —Mr, Justice Chandavarkar and 
` Mr. Justico Heaton. 
SUNDRABAI SAHEB— APPELLANT 
versus 
Tas COLLECTOR or BELGAUM — 
RESPONDENT, 

Frobate Act (V of 1881), ».83—(det I of 1846), 
8. T— Regular sut} meaning of—Appeals in Probate 
proceedivgs—Fleader’s fees— Practice. 

Probato proceedings do not fall within the des- 
oription of a ‘regular suit’ so as to come within the 
provisions of section 7 of ActI of 1846. 

Soction 83 of the Probate Act, brings a probate 
proceeding within tho description of a ‘suit’ notin 
point of fact but only in pomt of form for the limited 
purpose of applying to it, “us noarly as may be” 
the provisions of the Code of Civil Procedure. 

Therefore, in appeals from probate proceedings 
a Pleader’s feo should be taxed at Rs 30 according 
to tho long standing practice of the High Court of 
Bombay. 

Mr. D, A. Khare, for the Appellant. 

Ihe Government Pleader, for the Respond- 
ent. 

Judgment.—The question of law 
raised in this case by the learned Government 
Pleader relates to the valuation of Pleader’s 
fees in proceedings for probate. The Collector 
of Belgaum having applied to the District 
Judge for probate in respect of the will of 
Lingappa Jayappa Sir Desai of Navalgund, 
caveats were entered by or on behalf of 
several persons, one of whom was the deceased’s 
widow. As she was a minor, the Collector 
applied to the District Judge for the appoint- 
ment of a guardian ad litem. The Judge 
having by an order appointed the Deputy 
Nazir of his Court, an appeal was filed in this 
Court against that order by Dayagowda 
Leegowda Patil, who described himself as 
guardian of the minor. The appeal was 
heard and the order was confirmed with costs, 
which were directed to be paid by the guardi- 
an. The Registrar’s office having valued 
the Pleader’s fees at Rs. 30 as part of the 
costs, according to a long-stwnding practice of 
this Court, the learned Govornment Pleader, 
who had appeared in the appeal for the 
Collector of Belgaum, objected to the 
valuation, and contended before the Taxing 
Officer that the Pleader’s fees should be 
calculated in accordance with the last clause 
of section 7 of Act I of 1846. 


T'he point has been urged before us and its 
determination depends upon the question 
whether probate proceedings, both original 
and appeal, fall within the meaning of a 

“regular suit” so as to come within the 
purview of section 7 of Act I of 1846. The 
learned Government Pleader contends that 
they are and relies upon section 83 ofthe 
Probate Act (V of 1881). The language, how- 
ever, ofthat section is far from lending support 
to the contention. The section does not say that 
proceedings for probate are “a regular suit” 
or that they shall be treatod as such for all 
purposes. lt provides that“ they shall take - 
as nearly as may be the form of a suit, 
according to the provisions of the Code of 
Civil Procedure.” This would show that 
probate proceedings, do not, under the ordinary 
law, fall within the description of a “ regular 
suit”; it is by virtue of section 83 that they 
are brought within that category; and they 
are so brought, not in point of fact but only 
in point of form, for the limited purpose of 
applying to them “ as nearly as may be” the 
provisions of the Code of Civil Procedure. These 
restrictions leave still a difference between 

a regular suit” and a testamentary suit, 
That the Legislature intended the difference to 
exist is apparent from the special provisions 
in the Court Fees Act (VII of 1870) for the 
valuation of Court fee in the case of an 
application for probate, as distinguished 
from a suit. As section 83 of the Probate 
Act brings a probate proceeding within the 
description of a suit by means ofa statutory 
fiction.the purposes of which are expressly 
limited to the provisions of the Code of Civil 
Procedure, we think we should be extending 
the scope of that fiction beyond its legitimate 
limits if were to allow the argument of tho 
learned Government Pleader. We hold, 
therefore, that the long-standing practice of 
the Court as regards the valuation of 
Pleader’s fees in probate proceedings should 
continue. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Crvit Revision No. 118 or 1908. 
December 23, 1908. 

Present :—Mr. Evans, A. J. C. 
MUHAMMAD AKBAR ALI AND ANOTHER— 
APPLICANTS 
versus 
SAIYID TAHIR HUSAIN—OBJECTOR. 

Cuil Procedime Code (Act XIV of 1882), +. 622— 
Rerwwa—Wigh Court wil rut interjera when other 
remedy is open to applicant. 
~ The Haigh Court will not exercise its revisional 
jurisdiction as long as there is any other remedy 
open to tho applicant. Swhhajit v Sri Gopal, 17 A. 
222; Guisa v. Jasraj, 15 A. 405; Gopal Day v. Alaf 
Khan, 11 A. 888, Skeo Pirshad v, Kastura Kuar, 10 
A. 119, referred to. 

Petition for revision against the order cf 
S. Ali Hamid, Officiating Munsif, North 
Unao, dated 10th August, 1908. 

Applicant in person, 

Babu Har Gobind Das, for the Opposite 
Party. i 

Judgment.—This is an application 
for revision of an order passed under section 
335, Civil Procedure Code. Tho applicant 
has referred to the case of Subhajit v. Sri 
Gopal (1) as an -authority that an appli- 
cation for revision can lie in such a case 
but from the remarks of learned Judges 
on page 226 it appears that they refused 
to take action under section 622, Civil 
Procedure Code, because the Court below 
had exercised 9 jurisdiction vested in it. 
The facts of that case are somewhat similar 
to tke present one. A decree-holder had 
obtained possession of property which he 
had purchased under his decree .and sub- 
sequently a usufructuary mortgagee obtained 
an order for restoration of possession. The 
decres-holderthenapphed in revision andit was 
held that the Court had jurisdiction to pags the 
order in favour of the usnufructuary mort- 
gagee under section 885, Civil Procedure 
Code. Inthe present case one Tahir Husain 
obtained possession of property on the l-th 
July, 1907 and subsequently the applicant 
obtained possession of the same property 
under another decree and ejected him on 
the 29th May, 1908. The Munsif restored 
Tahir Husain to possession on the ground that 
he had ob'ained possession under the first 
decree and was a bona fide purchaser for 
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GANGABHANKAR 0, BADHUR MADHBHAI. 


consideration. Under the last portion of 
section 335, Civil Procedure. Code, the ap- 
plicant can institute a suit: to establish 
the right which he claims and it is a general 
rule that a High Court will not exercise 
its revisional jurisdiction as long as there is 
any other remedy open to the applicant. See 
Guise v. Jaisraj (2), Gopal Das v. Alaf Khan 
(3) and Sheo Pershad Singh v. Kastura 
Kuar (4). 

For the foregoing reasons, I must decline 
to interfere and dismiss the application with 
costs. 

Application dismissed. 

(2) 15 A. 405. (8) 11 A. 383. 
(4) 10 A. 119. 


(38 B. 249 ; 10 Bom.L. R.1168.) 


BOMBAY HIGH COURT 
Civit Rererence No. 4 or 1908. 
October 15, 1908. 

Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
GANGASHANKAR PRABHASHANKAR 
PLAINTIFF 

versus 
BADHUR MADHBHAT AND OTHRRS— 
DEFENDANTS. 

Dekhan Agriculturist’ Relief Act (XVILof 1879), 
s 7—Agicultusist defendant summoned tobe examined 
under 3. 7—Payment of batta—Lismrssal of surt. 

It is not necessary to pay baita to an agriculturist 
defendant summoned to be examined under sec- 
tion 7 of the Dekhan Agrioulturists’ Relief Act, nor 
is a plaintiff’s suit liable to be dismissed for its non- 
payment 

G. N. Thakore (amicus curtis), 
Plaintiff. 

N. K. Mehta (amicus curie), for the Defend- 
ants. 





for the 


Judgment. 
Scott, C. J—The two questions referred 
for our opinion are :— 

(1) Whether it is necessary to pay batta 
to any agriculturist defendant sum- 
moned to be examined under sec- 
tion 7 of the Dekhan Agricul- 
turists’ Relief Act ? 

(2) If it is, whether the same is payable 
by the plaintiff and whether the 
suit is liable to be dismissed on 
failure to pay it ? 

We answer both questions in the negative. 
Order accordingly. 
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GIRIJA SUNDAR OHAKRAVARTI V. EMPEROR. 


(9 C. L. J. 148 ;18 ©. W. N. 672 ; 
36 C. 405.) 

CALCUTTA HIGH COURT. 
UBIMINAL Arrear No. 908 or 1908. 
December 14, 1908. 

Present :—Mr. Justice Holmwood and , 
Mr. Justice Ryves. 

GIRIJA SUNDAR CHAKRAVARTI— 
APPELLANT 
versus 
EMPEROR—RESPONDENT. 

Newspapers Incitement to Violence Act (VII of 1908) 
—Question of mtention—Personal creninality—“ Incite- 
ment,” meaning of-——Press, confiscation of. 

Under the Newspapers Incitement to Violence Act, 
no question of the intention of the writer printer or 
publisher arises, and no personal criminality is imput- 
ed toany individual, and it is not necossary to prove 
any crimimal intention against any person under the 
Act. 

The only question is, whether the article-in question 
is calculated directly or indirectly to move to action, 
to stir up, to stimulate, to instigate or to encourage 
murder or acts of violence. 

The incitement may be direct or indirect and need 
not be addressed to any particular person. 

Per Ryres, J—There can be no hard and fast canon 
to decide what words or whether a given set of words 
constitute an imecitement to murder or to any act of 
violence. It isa question of fact in cach case The 
article must be readin the sense in which it was read 
by that section of the public to whom 16 was addressed, 
and the occasion and place of its publication and the 
class of persons who are likely to bo affected by it 
must algo be considered. 

Appeal from the order of T. Thornhill, 
Esquire, Chief Presidency Magistrate, Calcutta, 
dated November 4, 1908, directing the confisca- 
tion of the Bande Mataram Press under Act 
VII of 1908. 

Babus Dasarathi Sanyal, Debendro Narayan 


Bhattacharjee and Mr. 8. O. Mukerji for the 


Appellant. 

Mr. X. P. Sinha, Advocate-General, for the 
Crown. 

Judgment. 

Holmwood, J.— This is an appeal in what is 
known as the “ Bande Mataram” press con- 
fiscation case. We admitted the appeal with- 
out hearing the application for admission, as 
the case is the first under the new statute, 
and it was desirable that the scope and effect 
of the Act and its bearing on the facts of the 
present case should receive judicial considera- 
tion after full discussion by b th parties at 
the Bar. We have now had the advantage of 
a very able and temperate argument from the 
learned vakil for the appellant, Babu Dasara- 
thi Sanyal, and a vigorous and well reasoned 
reply by the learned Advocate-General. 
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Wo do not propose to go into all the cases 
cited before us on the subject of abetment by 
incitement, since those cases are concerned 
with the criminal liability and intention of 
persons under various statutes enacted ‘to 
punish individuals for words and conduct 
therein declared unlawful. In the case of 
those individuals the intention and knowledge 
of the accused person is necessarily involved. 
In the present case our task ig much simpler. 
The order is not one against any person ; it is 
purely restrictive and directed against the use 
of a certain printing press, which, in the 
opinion of the Magistrate, on application made 
by order of, or under authority of, the Local 
Government under section 8 of the Act (VIL 
of 1908), has been used ox is intended to be 
used for the purpose of printing or publishing 
a newspaper containing any incitement to 
murder or to any offence onder the Explosive 
Substances Act (VI of 1908) or to any act of 
violence. 

On this enactment no question of the inten- 
tion of the writer, printer or publisher arises, 
and no personal criminality is imputed to any 
individual. Itis a simple question of fact 
whether the newspaper printed and published 
by the press in gnestion does contain any 
incitement as above set out. In this case a 
conditional order under section (3), clause (1), 
was issued by the Presidency Magistrate, on 
the 23rd October 1908, declaring the printing 
press used for printing the newspaper, known 
as the “ Bande Mataram” at 2-1, Creek Row, 
or found upon the said premises, and all 
copies of such newspaper, to be forfeited to 
His Majesty, and calling upon all persons 
concerned in the said printing press to appear 
before the Magistrate, on the 30th October, 
to show cause why the order should not be 
made absolute. 

Counsel for the manager, Girija Sundar 
Chuckerbutty, the appellant before us, ap- 
peared to show cause, and admitted that the 
article complained of was published by the 
said press in the “Bande Mataram” of the 
12th September 1908, but contended that it 
did not come within section 8 of the Act. 


The Magistrate found that the article con- 
tained an incitement to murder approvers or 
to commit acts of violence, and he, accord- 
ingly, made the order absolute on the 4th 
November 1908. The procedure of the Ma- 
gistrate under that section is not in any way 
impugned before us, nor is it contended that 
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it is necessary to prove any criminal intention 
against any person under the Act. The con- 
tention before us is simply this that the 
article itself does not, as a matter of fact, 
contain any incitement to murder or to any 
act of violence. 

The argument on this, the only point in 
the case, divides itself into two heads: first, 
the meaning of the word “incitement,” 
which is not defined in any Indian statute, 
and secondly, the effect of the article itself 
read as a whole and in reference to tho 
passages in it, which are found to constitute 
an incitement. 

As regards the first point, it is conceded 
that the interpretation of an undefined word 
in an Indian statute cannot be derived from 
its definition in any English or foreign 
statute. 

But the wording of certain statutes and 
extracts from the judgments in certain Eng- 
lish cases are cited as illustrating the meaning 
of the word as derived from the recognised 
dictionaries of the English language, viz., 
Webster andthe Century. These are cited as 


giving the ordinary meaning of the word, 


which is all we are really concerned with. 
Now the words cited from these statutes and 
cases do not carry the definition any further, 
and the real object of their citation seems to 
us to be to import into this case the doctrine 
of English law that, in order to saddle persons 
with criminality in certain cases as accessories 
before the fact, it in necessary that there 
should be a certain degree of direct incite- 
ment, 

But, as we said before, there is in this case 
no question of incriminating any person as 
accessory to any crime, and the words of tho 
statute are “any incitement,” which include 
direct and indirect incitement. 

As to the meaning of the word, we find it 
to mean “to move to action, to stir up, to 
stimulate, to instigate or to enconrage ” 

The only qnestion that remains is whether 
the article in question is, asa matter of fact, 
calculated, directly or indirectly, to move to 
action, to stir up, to stimulate, to instigate or 
to encourage to murder or acts of violence. 
The article runs as follows :— 

Trattor in the Oamp. From Joychand to 
Omichand is a far ery, but the political 
history of our country for all those long 
centuries of indelible shame can ba sum- 
marized and accounted for in the four short 
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words— traitor in the camp.’ Reading down 
the pages of the annals of that interminable 
period of disgrace. you will hardly come across 
the account of a single movement towards 
emancipation that had not nursed in its 
bosom one or more vipers named ‘traitors’ 
who, whilst remaining within the camp in 
the seeming guise of loyal adherence, betray- 
ed the object of their perjured allegiance at 
the season of fruition.” 

“But need we stop at Omichand? Are 
there not traitors in the land to-day, who 
would sell their souls as readily for the paltry 
privilege of wearing a jewelled sabre, or for a 
ribbon to stick in their coat, or for o title to 
cover their baso birth with ? For it is in the 
blood of some of our countrymen, this accursed 
proneness to perfidy, and has been there ever 
since the loss of our independence, and 
Heaven alone knows when the last drop of it 
shall have been spilled or become sterile. 
And the no less singular feature of this 
ghastly thing is that, through all these 
countless years, it is always the person, at 
whose instance he turned traitor, who has 
punished the miserable miscreant, but the 
country could never find a single son to rise 
and avenge her on the hated monster by smit- 
ing him to the ground.” 

“Now for the first time the current is 
turned. For the very first time a cause has. 
produced a votary, who has. willingly sacrific- 
ed his life to visit on its betrayer his merited 
doom. Kanai has killed Narendra, No more 
shall the wretch of an Indian, who kisses 
away the hands of his comrades, reckon him- 
self safe from the avenging hand. ‘The 
first of the avengers’ history shall write of 
Kanai. And from the moment he fired the 
fatal shot the spaces of his country's heaven 
have been ringing with the echo of the voice 
— beware of the traitor’s fate.” 

“Yet the crowning pity of it is that such a 
splendid life should have to be thrown away 
in the course of this bomb affair. Bombs can 
never bring independence, said Barindra 
Kumar Ghose in his confession before the 
Magistrate at. Alipore, and truly enough. 
And it was at a very unlucky and inauspicious 
moment that he and those he names mistook 
the voice of the misguided few calling for 
the blood of an official or two to be the voice 
of the nation. The removal of a few servants 
of the bureaucracy cannot even touch the 


fringe of the problem of national deliverance 
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and one cannot resist the tear at ihe thought 
that there has to be immolated on the altar 
of an undertaking so fated to fruitlessness 
such invincibility of spirit, that some pas- 
sionate, immortal scorn of death that showed 
itself in Asia after a long interval at Kin- 
chain the other day.” 

We think that there can be no doubt not 
only that the whole article is an indirect and 
veiled incitement to violence, but that the 
third paragraph is a direct incitement to 
murder informers. Itis immaterial that two 
European newspapers, which are exhibited 
and cited for the defence, have the unwisdom 
to express a view of the Alipore jail murder, 
which might lead people to suppose that the 
murder of an informer was a less heinous 
offence than the murder of an ordinary person. 
The legal consequences are the same, and this 
is duly pointed out, and the legal consequences 
of incitement to such a murder or to any act 
of violence must also be the same. 

It may be conceded that the incitement in 
this case is not of the violent and outrageous 
character of that in the well-known case of 
Reg. v. Most (1), but that case was only cited 
as an authority for the proposition, which is 
not disputed before us, that tho incitement 
need not be addressed to any particular 
person. It has no bearing on the words of 
this Act which, as we have seen, cover “any 
incitement,” open or veiled. 

We may point out that the incitement in 
this case, addressed as it is to the youth of a 
peculiarly emotional and intellectually subtle 
race, is probably the most effective and dan- 
gerous form of incitement that could be 
addressed to them. 

The glorification of the votary of the cause 
“who has willingly sacrificed his life to visit 
on its betrayer his merited doom ” is obvious- 
ly most calculated to act upon the misguided 
and unbalanced ardour of youth, who are 
ready to plunge into hopeless and futile Fe- 
bellion under the mistaken notion that it is 
patriotism. 

The canonization of Kanai as “the first of 
the avengers ” who has made tho spaces of 
his country’s heaven ring with the echo of 
the voice— beware of the traitor’s fate.” 
evidently contemplates and encourages the 
notion that others will be thereby induced to 
follow his example. The threat of violence 
to any Indian who “ kisses away the hands of 

(1) (1881) 7 Q. D. 244; 14 Coxe C. O. 583, 
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his comrades” obviously implies that the 
writer desires to influence his readers to make 
his threat good. 

Tt is urged that the fourth and last para- 
graph deprecates assassination, and makes if 
possible to interpret the third paragraph as 
mere approbation of the isolated act of Kanai, 
and not as an incitement to further murders 
and violence. 

But, in our opinion, this paragraph rather 
aggravates the dangerous character of the 
article. It deprecates isolated assassinations 
as useless, but it imples that the wholesale 
removal of the bureaucracy would assist the 
cause of national independence. This is 
obviously in no sense a mitigation of the 
previous incitement We find, therefore, that 
the article complained of does contain an 
incitement to murder and acts of violence, and 
that it, therefore, falls within the scope of 
Act VII of 1905. 

It is not contended that any other conse- 
quence can follow on this finding than the one 
and only penalty prescribed by the Act. 

We, accordingly, dismiss the appeal, and 
direct that the order absolute for the for- 
feiture of the press and all copies of the 
newspaper, “ Bande Mataram,” wherever 
found, be maintained 

Ryves, J.—i entirely agree and wish to add 
only a few words. I do not think there is 
any real diffculty in ascertaining what the 
Legislature meant by the word “incitement” 
in Act VII of 1908. The word itself is 
familiar enough, and as it has not been 
specifically defined in this Act or in any other 
Act of the Indian Legislature to have a special 
or restricted meaning, I think it shonld be 
understood in its ordinary acceptation. If 
that is so, the only question we have to decide 
is whether this article amounts to an incite- 
ment within the meaning of the Act. 

There can, I think, be no hard and fast 
canon to decide what words, or whether a 
given set of words, constitute an “ incite- 
ment” to murder or to any act of violence. 
It is really a question of fact in each case, and 
must usually depend very largely on con- 
comitant circumstances. We must read the 
article as a whole, and read it, as far as 
possible, in the sense in which it was read by 
that section of the public to whom it was 
primarily addressed, and must also bear in 
mind the occasion and place of its publication 
and the class or status of persons, who aro 
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likely to be affected by it. Having regard to 
all these considerations, I can come to no 
other conclusion than that the publication of 
this article on the 12th of September last in 
the “Bande Mataram” newspaper, which 
was published in Calcutta and circulated in 
both these provinces, does undoubtedly come 
within the ban of the Act. I, therefore, 
agree in the order of my learned brother. 


Appeal dismissed. 


i 





(88 B. 240 ; 10 Bom. L. R. 1040 ; 
4M. L. T. 859 ; 8 Cr. L. J. 426.) 
BOMBAY HIGH COURT. 
ORIGINAL ORIMINAL. 

September 29, 1908. 

Present :—-Sir Basil Scott, Chief Justice, and 
Mr. Justice Batchelor. 

In re NARASINHA CHINTAMAN 
KELKAR. 


- Contempt of Courst—Contempt not in facie” curim— 
Judge of High Court charged with submisstreness tu 
the behests if Gorernment—Pereunal scurrilous abuse 
of a Judge asa Jndje—Limils of fair criticism ex- 
ceeded, 

To publish in a newspaper that the conviction of 
an accused person was secured by Govornment 
by the collusion of the Judge of a High Court, 
or that tho Judge was guilty of affectation 
in the solicitude he oxpressed for the accused dur- 
ing the trial, or that the Judge was a medical quack 
in a red robe and an enemy of the accused, deteri- 
orates into a a bel upon the Judgo and is nota 
fair comment upon the administration of justice. 
Reg. v. Grey, (1200) 2 Q. B. 86 at p 39, quoted and 
followed 


Mr. Jardine (Officiating Advocate-General), 
for the Crown. 

Mr. Baptista for the Accused. 

Order. 

~ Scott, C. J.—On the 16th September, we 
granted a rule, at the instance of the Advo- 
cate-General calling on Narasinha Chintaman 
Kelkar, as editor and publisher of the 
“ Mahratta” newspaper, to show cause why 
he should not be committed, or otherwise 
dealt with according to law for contempt of 
Court in respect of an article published by 
him in the issue of the said newspaper of 
the 26th of July 1908, containing certain 
contemptuous and defamatory matter of, and 
concerning Mr. Justice Davar, one of the 
Judges of this Court. The accused has put 
in an- affidavit in which he admits that he 
wrote the article, but defends it as fair and 
legitimate comment, on a matter of public 
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interest (namely, the trial of Bal Gangadhar 
Tilak) written after tho trial was finished 
in the discharge of his duty as a journalist. 

The ‘article, which is in Hinglish and di- 
vided into seven paragraphs, suggests very 
plainly in the third paragraph, that at the 
trial the conviction of the accused was se- 
cured by Government by the collusion of 
tho presiding Judge; that the Judge, in 
allowing only half an hour for the midday ad- 
journment realized the importance of finishing 
the trial on the day before the Indian Budget 
debate in Parliament, and that by means 
of significant hints to the Advocate-General, 
and tnusal haste in closing the proceedings 
the net was woven around tho life of the 
accused surreptitiously, in the closing vesper 
hours. These suggestions appear to rest upon 
no more solid basis than the fact that, as hap- 
pens from time to time in criminal trials in 
the High Court, the sitting was prolonged 
after the usual hour of rising on the last 
day of the trial in order to finish the case 
that evening x ` 

In the fifth paragraph of tbe article the 
honesty of the Judge is again the subject of 
attack. He is said to have been guilty of affecta- 
tion in the solicitude he expressed for the ac- 
cused during the trial and that when the mo- 
mont for the charge to the jury had arrived, 
everything was changed, for as soon as the 
Judge had found his liberty of speech, he made 
every point against the accused, taking upon 
himself to bestow a one-sided and adverse 
treatment on the incriminating articles and 
trying to make the case more complete for 
the prosecution, than the Advocate-General 
himself had done, by ferreting out hidden 
words and hidden innuendoes, which were 
never touched by counsel for the Crown. 
We have had occasion recently to examine 
the proceedings at the trial on the application 
of the accused for leave to appeal to His 
Majesty in Council, and we consider that 
there is no justification whatever for such 
remarks. z 

In the sixth paragraph of the article the 
writer states that he is going to blame 
Mr. Davar the gentleman and not Mr. Davar 
the Judge, and then proceeds to discuss 
certain remarks of the Judge uttered in his 
judicial capacity when passing sen- 
tences ; referring to the Judge as a medical 
quack in & red robe, as an enemy of the 
accused, privileged to sit upon the Bench, 
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as an impudent glow-worm holding his torch 
to the Sun. 

Counsel for N. O. Kelkarhas not attempted 
to justify the passages to which I have re- 
ferred, but has claimed that a Judge after 
the trial is over, is handed over to criticism 
and that the article amounts to criticism 
and nothing more. In my opinion the 
article far oversteps the bounds of fair cri- 
ticism. It attacks the independence and 
honesty of the Judge without any justification 
and indulges in scurrilous abuse of him in his 
character of a Judge presiding at the Crimi- 
nal Sessions of this Court. 

I can make no remarks on this case more 
appropriate than those contained in the 
following passages from the judgment of 


the Lord Chief Justico of England in Reg. 


v. Gray (1). 

It isnot too much to say that it is sn article of 
scurrilous abuse of a judge in his character of a 
judge... Itcannotbe doubted . . . that the article 
does constitute a contempt of Court . Any act 
done or writing published calculated to bring a Court 
or a Judge of the Court into contempt, to lower his 
authority, is a contempt of Court... Farther, any 
act done or writing published calcnlated to obstract 
or intorforo with the due course of justice or the 
lawful process of the Courtsis a contempt of Court 
The former class belongs to the category which 
Lord Hardwicke, L O, charactmsed as ‘scandalising 
a Oourt or a Judge.’ That description of that class 
of contempt is to be taken subject to one end an 
important qualification. Judges and Courts are alike 
open to criticism, and if reasonable argument or 
expostulation 18 offered against any judicial act as 
contrary to law or the public good, no Oourt could 
or would trent that as contempt of Court. The law 
ought not to be astute in such cases criticiso adver- 
sely what under such circumstances and with such 
an object is published; but it is to be remembered 
that in this matter the liberty of the press 18 no 


greater aud no less than the liberty of every subject ' 


of the Queen Now, asi have said, no one has sug- 
gestod . . . or could suggest, that it falls within the 
right of public criticism in the sense I have des- 
cribed. Tt is not oriticiam: I repent that it is por- 
sonal scurrilous abuse of a judge as a judge We 
have, therefore, to deal with 16 . brevi manu,” 
The position of N. C. Kelkar has not been 
improved by the defiant attitude taken up by 
counsel upon his structions. Although 
every opportunity was given to him to sub- 
mit and apologise, it was stated to the Court 


that he thought it more manly and straight- 


forward to wait-and see whether the Court 
found him guilty before offering any apology 
or submission. 
This is & very serious case and must be met 
by a suitable sentence not only as a punish- 
(1) [1900] 2Q. B. 36 at p. 39, 
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ment for this particular contempt, but also 
a warning to other persons. X 
Batchelor, J—Tho article in respect 
of which this rale was granted, appeared 
in the English language in the respondent's 
newspaper, tha ‘‘Maharatta.”” The article: 
itself proves, and Mr. Baptista has admitted 
before us, that the respondent is perfectly fami- 
liar with English. The only question, therefore, 
is as to the meaning of the article, read asa 
whole and constraed as it would be consti ued 
by the ordinary reader. Upon the best con- 
sideration that I can give to the article, I am 
clear that it constitutes a gross instance of 
that form of contempt of Court, by which, 
as it is said, the Court is scandalised. Nor 
is any serious attempt made to disguise this 
meaning. After a preparatory paragraph 
of no special consequence the writer pro- 
ceeds at once to his thesis, and observes that 
“in the first place they (the public) will 
know what valne-to attach or what sense 
to apply to the expression that Mr. Tilak 
got a fair trial.” Then after other allu- 
sions to the “unfairness of the trial,” the 
writer promises to speak later of the 
unfairness of the Judge.” He keps his 
promise in the succeeding paragraphs, 
which abound in scurrilous references to the 
“mockery of trial,” to the “ affection” of 
the Judge, who is represented as concealing 
his hostility to the prisoner until the time 
came to charge the jury when, we are told, he 
laboured, by a one-sidedand adverse treatment 
of the articles and by ferreting out hidden 
word and innuendoes unnoticed by the Ad- . 
vocate-General, to make the case for the 
prosecution more complete than Counsel for 
the Crown had made it. I entirely agree 
with the part of Mr. Baptista’s address in 
which he insisted that, upon the conclusion 
of a trial, the Judge is handed over to 
criticism; but in my opinion, such writing 
as this is not criticism and is. entirely be- 
yound the reach of the argument. I agree, 
too, that the Court should ordinarily be 
slow to punish fcr contempt, especially 
where there is any ground for hope that 
the common sense of the many will correct 
the extravagance of an individual; but here’ 
I cannot doubt, that the unchecked dissemi- 
nation of such views as are stated in this 
article, would tend to create the opinion 
which the respondent has expressed in his 
newspaper, though he does not maintain it 
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in this Court. For among large numbers 
of the less instrncted people of this coun- 
try the groundlessness of an opinion is no 
obstacle to its prevalence, and it is plain 
that nothing could well be more prejudicial 
to the administration of justice than the 
prevalance of such opinions as the respond- 
ent has published broadcast for the accept- 
ance of the reader of his paper. As to the 
distinction which it was sought to establish, 
both by the respondent in his article, and 
by his counsel in argument, between the 
personal and judicial character of the Judge, 
I am of opinion that no such distinction 
exists, inasmuch as whatever was done and 
said by Mr. Justice Davar at the trial, 
was done and said by Kim in his judicial 
capacity alone. 

Despite the force of these considerations, 
we hoped, up till the end of the hearing, 
that we might be able to extend to the 
respondent thesame clemency which we had 
shown to similar offenders connected with 
another journal, but the respondent has put 
it out of our power to follow this course 
by the contumacious attitude which he has 
ellected to adopt. In reply to question and 
suggestions from the Bench, Mr. Baptista 
informed us that he had no iustractions to 
express apology or regret, und that his 
client desired him to leave the matter to 
the Court on that footing. That Being so, 
I think that we have no option but to mark 
our sense of the respondent’s misconduct 
by the imposition of substantial punishment. 
The only circumstances of mitigation which 
‘I am able to discover are that the trial 
had concluded when the article was pub- 
lished and, as I am prepared to believe, 
that the respondent was partly misled by 
his friendship for the prisoner. On the 
other hand, it must be remembered that 
the respondent is himself a pleader, and 
could scarcely have failed to realise what 
mischief would follow from such language 
as he has employed, language which strikes 
at the root of all respect for the Court 
and its authority. It must be understood 
that this is the ground upon which 
the Conrt is acting, and not from any desire 
to vindicate Mr. Justice Davar from the 
respondent’s misrepresentations. Itis in the 
interests of the due course of justice, and of 
the authority of this Court, that I concieve 
it to be our, clear duty to take notice of 
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respondent’s misconduct. I have said that 
there has been no expression of regret; and 
that obliges me to go a little further and 
notice specifically the position taken by the 
respondent in this Court. When detinitely 
questioned upon the matter, Mr. Baptista, 
so far as I was able to understand him, 
said that his client considered it would be 
more honest or munly to defer any expres- 
sion of regret until the Court had pronounced 
its judgment. The plain English of this 
seems to be that tho respondent will wait 
till other means of escaping punishment 
have proved unavailing, before he considers, 
the desirability of expressing regret for his 
misconduct. That is a course in which 
I can see some indication of policy; but its 
connection with manliness or honesty is cer- 
tainly remote. 

For these reasons I agree with theorder* | 
to be made. Y 

* The accused do pay a fine of Rs 1,000 and a fur- 
ther sum of Rs. 200 for costs and do stand commit- 
ted to His Majesty’s Common Paion atthe Oriminal 
Side for a period of 14 days from the date hereof 
and for such further term as may olap so until tho snid 
fino and costs imposed upon him by the said order have 
been paid and until he shall have made suitable sub- 
mission and apology to this Court. 





(86 C. 481.) 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Crvit No. 15 or 1908. 
February 5, 1909. 
Present :—Sir Francis W. Maclean, O. J., 
Mr. Justice Harington and 
Mr. Justice Brett. 
LALITESHWAR SINGH— 
PLAINTIKE— APPBLLANT 
versus 
RAMESHWAR SINGH—Derenpant 
— RESPONDENT. 

Hindu Læc—Impartible Ray—Separation of eslate— 
Interest of a member—Spes successionis —Plaint, amend- 
mort of—Tate stage of the case. 

All interest which a momber of the family of the 
holder of an impartible Raj can claim in the Kaj, is 
only a apes euccessionia which is not a subject for 
partition. 

In the case of an impartible estate, there is nothing 
upon which separation of estate can operate, 

Amendment of a plaint so as to disclose a cause of 
action was refused at n late stage of the case, when 
the amendment was not submitted or asked for to the 
first. Court. 

Appeal from the 


decree of Fletcher, J.; 
dated March 30, 1908, 


ae 
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Mr. Pugh, for the Appellant. 

Messrs. Garth, Dunne, Chakravarti, and 
B. O. Mitter, for the Respondent. 

Judgment. 

Maclean, J, C.—This is a suit to recover 
possession of the Durbhanga Raj estate, one 
of great value. The present Maharajah is a 
brother of the late Maharajah; and the plaint- 
iff’s case is that the present Maharajah and 
the late Maharajah had long been separate in 
food and worship, and owing to disputes and 
differences between them, they on or about 
the 28th of August 1880 became separate in 
estate and were never thereafter re-united in 
food, worship or estate. He further alleges 
that on or about the last montianed date the 
defendant Maharajah for valuable considera- 
tion moving from the late Maharajah re- 
nounced and relinquished by deed all his claims 
to any of the properties moveable and im- 
moveable held by Maharajah Moheshwar 
Singh or which might have been subsequently 
acquired and added thereto: that the late 
Maharajah died suddenly on the 17th Decem- 
ber 1898 intestate and without having abdi- 
cated or assigned the Raj, leaving no issue, 
natural or adopted, but leaving the plaintiff 
and the Maharajah defendant his brother, 
from whom he had been separated as afore- 
said, and leaving behind him amongst other 
things, the property described in the schedule 
to the plaint,whereof he was the owner, being 
entitled thereto as an impartible Raj, subject 
to the kuluchar custom or usage mentioned in 
the 10th paragraph of the plaint. The case of 
the defendant put shortly is that the Dur- 
bhanga Raj is an ancient impartible estate 
held and. enjoyed by the defendant’s family 
for several centuries, and the devolution 
thereof, and the succession to the said Raj 
are regulated by the kuluchar or family 
custom attaching to the said Raj, according 
to which the succession devolves upon, and 
passes, to the next immediate male heir of 
the last holder, to the exclusion of females, 
according to the rule of lineal primogeniture : 
and the defendant denies that the rule of 
ordinary primogeniture governs such succes- 
sion as stated in the 10th paragraph of the 
plaint. He also says that it is wholly untrue 
that the defendant and the late Maharajah 
became, on the 28th day of Angust 1890, or 
at any time, separate in estate, the fact being 
that, on the 20th of August 1880, an arrange- 
ment was come to between the late Maharajah 
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and the defendant, by which, according to 
the usual custom and practice of the family, 
certain properties known as Pargana Bachur 
were given by the late Maharajah tothe de- 
fendant to have and to hold the same as a 
maintenance or _babuana grant with the same 
incidents as are usually attached to babuana 
grants made to junior members of the said 
Raj family. 

In his argument before us, Counsel for the 
plaintiff relied upon the deed effecting this 
arrangement, and which is appended to the 
written statement, though not set forth in the 
plaint. The Raj admittedly is an impartible 
estate, and being an impartible estate the 
defendant could not have separated so far as 
the Raj is concerned, from the late Maha- 
rajab. All interest, the defendant could then 
claim in the Raj, was a spos successtonts which 
was clearly not a subject for partition. In 
the suit brought by the defendant against the 
late Maharajah the question raised was whe- 
ther the Raj was partible or not, and the 
compromise was based on the condition that 
the defendant withdrew that plea and not 
that the defendant accepted the terms offered 
as compensation for the rights which he had 
in the Raj, which in fact was then only a 
spes successtonis, There was nothing to sepa- 
rate. ` 

With respect to the case that succession to 
the property of the Raj is governed by the 
rule of ordinary primogeniture, and not by 
the rule of lineal primogeniture, it was cn- 
ceded that, whether the succession to the Raj 
was according to the rule of ordinary pri- 
mogeniture or that of lineal primogeniture, 
the plaintiff cannot succeed unless he can 
show that the defendant separated in estate 
from his brother, the late Maharajah. But 
if it was an impartible estate there was no- 
thing upon which separation of estate could 
operate. 

I now pass to the question of amendment. 
The suit was set down for settlement of 
issues. Counsel for the plaintiff admitted 
that without amendment, the plaint disclosed 
no cause of action. It is not clear what the 
proposed amendments were, nor is if clear 
that leave to amend was ever asked for- if 
it were admitted that the plaint as it stood 
disclosed no cause of action and an amend- 
ment was asked for, it would have been pre, 
ferable to ascertain what the amendmen; 
asked for was, and if the Court thought thay, 


"992 


INDIAN CASES. 


_ [1909 


MAHOMED SHAH V, OFFICIAL TRUSTER OF BENGAL. © 


the amendment was permissible to have dealt 
with the case on the footing of that amend- 
ment. But apparently nothing was said as 
to what the proposed amendment was to be. 
When the case camo before us, Counsel asked 
for leave to amend, and at the bar the amend- 
ment he asked for was of a very formal 
nature, merely to show how the defendant as 
a third son of Maharajah Kumar Ganeshwar 
Singh, who did not die until the year 1903, 
had become entitled to the Raj, notwithstand- 
ing the existence of other members of the 
family, the grandsons, who survived the Ma- 
harajah Kumar Ganeshwar Singh. We ask- 
ed that these amendments should be reduced 
into writing ; this has been done and they 
assume a different and wider aspect. But the 
amendments, even if we allowed them at this 
late stage of the case, only show that the 
claim of the plaintiff is dependent upon the 
so-called separation between the present Ma- 
harajah, and his brother the late Ma. 
harajah and, as has been shown, this Raj 
being impartible, there could be no such 
separation in estate. Apart from this, how- 
ever, in the exercise of the judicial discretion 
which is vested in us. we think it is too late, 
at this stage of the case, to allow the amend- 
ment, which was not submitted or asked for 
to the Court of first instance. The appeal, 
therefore, must ba dismissed. We think the 
suit is a vexations one, and we dismiss the 
appeal with costs. 
Harington and Brett, JJ. concurred. 


- Appeal dismissed. 


(36 C. 481.) 

CALCUTTA HIGH COURT. 
ORIGINAL Civit Soir No. 567 or 1908. 
January 25, 1909. 

Present :—Mr. Justice Stephen. 
MAHOMED SHAH—Pratstire 

versus ` 
OFFICIAL TRUSTER or BENGAL— 
DEFRNDANT. 

Muhammadan Law —Life-intrrest wibi remaind r to 
o'hers—Gijt to unbora person — Yoi 4. 

Under the Muhammadan Law, a deed creating a lıfe- 
interest with remainder to certain other persons, is 
void ; as also a gift to an unborn person. 

In the first case the person in whose favour tho life- 
interest is created will take absolutely. 

Facts.—T he plaintiff who is a member of 
the Mysore family brought this syit for the 


construction of a Trust Deed dated November 
19,1867. By that document certain Govern- 
ment Promissory notes were given to the 
Official Trustee of Bengal in trust to pay the 
income tothe plaintiff during his life and 
after his death to his widow and children. 
The wife and-the children of the plaintiff 
have also been made defendants in the suit. 
Plaintiff contended that the bequest of life 
interest with remainder over is void under the 
Muhammadan Law and that he was- entitled 
to the notes absolutely. 

Mr. L. P. E. Pugh and Mr. N. N. Sircar, 
for the Plaintiff. 

Mr. L. James, for the Offcial Trustee. 

Mr. Hyam, for the other Detendants. 

Judgment.—The plaintiff in this 
case sues to have it declared that he is the 
absolute owner of a certain Government 
promissory note of the value of Rs. 37,500 
now in the custody of the Official Trustee. 

The case depends ona deed of the 19th 
November 1867 by which provision was made 
for the proper maintenance of the Mysore 
family. 

The matter has been frequently before this 
Court, already points of law having been 
raised both under the present deed and under 
other deeds with similar effect. The plaintiff 
by this deed takes a life-interest with re- 
mainder to certain other persons. It has 
been held that this is void by Mahomedan 
Law. It has also been held under this deed 
that trusts declared after the hfe-interest are 
void as gifts to unborn persons. In accord- 
ance with this decision I give judgment in 
favour of the plaintiff in terms of prayers 
1,2, 4 and 5 of the plaint. It has been sug- 
gested on behalf of the Official Trustee and 
the appearing defendant that the whole deed 
is void, but the failure of the interests sub- 
sequent to that in favour of the plaintiff be- 
ing void, it ıs not necessary to set aside the 
whole deed ‘The cases to which I have been 
referred are as follows :—Shahebzaduh Mah- 
mud Faradoon Jah v. Saebjadt Fahir Johban 
Begum (1), Sahebzadah Mahomed Abdool 
Hossain v. The Official Trustee of Benyal (2) 
and Sahebzadah Mahomed Mouzzumuddeen v, 
The Official Trustee of Bengal (8). 

The Official Trustee is entitled to his 
charges and commission, if any due to him, 
ese No. 121 of 1907. (Unreported). 


- (2) Buit No. 567 of 1908. (Unreported). 
(8) Suit No, 791 of 1901.. (Unreported 
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out of the subject-matter of the suit. I give decline to order further inquiry.’ We again 


_ judgment for the plaintiff, accordingly, with 
costs. The appearing defendants are also 
entitled to their costs. 

Costs to be taxed on scale No. 2 





(36 C. 415; 18 ©. W. N. 198 ; 
5 M. L. T. 95.) 
CALCUTTA HIGH COURT. 
CURIMINAL Revision Casg No. 1015 or 1908. - 
September 10, 1908. > 
Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
JYOTINDRA NATH DAW—Accusep 
— PETITIONER 
versus 
HEM CHANDRA DAW -— COMPLAINANT 


—-Oprosits PARTY. 

Oriel Procedure Code (ct V of 1893), s» 
203, 437—Dismissal of complaint for want of evidence— 
Revival by first Court ajter District Magistrute’s refusal 
to order further enquiry. 

A Deputy Magistrate who had dismissed a com- 
plaint under sec 293 of tho Crimmal Procedure Cade 
onthe ground of absence of the complainant’s witnesses 
can legally revive it, even after the District Magistrate 
has refasod to order farther enquiry under sec 437 
of the Code upon a motion by the complainant. 


Babu Narendró Kumar Bose, for the Peti- 
tioner. 

No one appeared to show cause. 

Judgment.—tThis is a Rule culling 
upon the District Magistrate of Burdwan to 
show cause why the order of the Deputy 
Magistrate, dated the 12th August, 1908, 
reviving the case of the petitioner, should 
not be set aside. 

Tt appears that the complainant in this 
case lodged his complaint on the 29th May 
1908. He was referrel to the Assistant 
Surgeon for examination of his injuries, and 
was directed by the Court to prove his case 
on the 19th June 1908. on which date his 
witnesses were- not present. Then the case 
was fixed for the 9th Joly. On the 9th July, 
the case was dismissed under section 203 of 
the Criminal Procedure Code by the Deputy 
Magistrate on the ground of the absence of 
the complainant’s witnesses. We then find 
the complainant moving the District Magis- 
trate’ on the 23rd July 1908, under section 
437 of the Criminal Procedure Code, on which 
the District Magistrate passed the. following 
order: The non-appearance of the witnesses 
is due to the fanlt of the complainant who 


failed to take’ out process agaist them. I 


find that, on the 12th August 1908, the com- 
plainant put in a petition before the Deputy 
Magistrate who had dismissed the complaint 
under section 203 of the Criminal Procedure 
Code praying for a revival of his complaint. 
This Deputy Magistrate rather hesitated to 
pass any order ori this petition, inasmuch as 
the complainant had already moved the Dis- 
trict Magistrate for a further inquiry and the 
District Magistrate had refused to interferé in 
the matter. What the Deputy Magistrate 
says is this :— If the motion had not been 
made, I would have passed necessary orders 
on this petition, but I think, as the present 
application is after the District Magistrate’s 
order, it should go to him for orders. All I 
can say is that I see no legal objection to the 
revival of the case.’ When the matter was 
thus reterred to the District Magistrate he 
passed the following order on the 12th August 
1908 .—‘ This matter has nothing to do with 
me. I have already disposed of the petition 
of motiou which was filed before me. The 
Deputy Magistrate must act on the petition 
filed before him according to his own disore- 
tion.” 

It is clear, therefora, that the District Magis- 
trate did not forbid the Deputy Magistrate 
to take action on the petition for the revival 
of the complaint.: On the contrary, we find 
that the matter was left entirely in the hands 
of the Deputy Magistrate who was asked to 
exercise his own discretion in the matter. 
There is no doubt that the Deputy Magistrate 
who had dismissed the complaint under sec- 
tion 203 of the Criminal Procedure Code 
could legally revive it after dismissal under 
section 208. The only hitch that there was 
in the revival was the District Magistrate’s 
order mentioned above, but the District Magis- 
trate himself sent back the application of 
the complainant for revival to the Deputy 
Magistrate for him to pass any order that he 
thought fit and proper. 

In these circumstances, we do not think 
that the Deputy Magistrate’s order to revive 
the complaint was in any way illegal or ultra 
wires. We, therefore, discharge the Rule. 
Let the record be sent down without delay. 


Bule discharged. 
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SIR JEHANGIR COWASJI V. THE HOPH MILLS, LIMITAD. 


(83 B. 216 ; 10 Bom, L. R. 488.) 
BOMBAY HIGH COURT. 
ApreaL No. 3 or 1508 acatnst O.C.J. IN SUIT 
No. 490 or 1903. 
March 8, 1908. 

Present :—Mr. Justice Chandavarkar and 
‘ Mr. Justice Batchelor. 

Sir JEHANGIR COWASJI JEHANGIR— 
PLaINvire——APPELLANT 
VeTSUS 

Tas HOPE MILLS, LIMITED, AND OTABRS 

~—D&¥ENDANTS— RESPONDENTS. 

Morigage decree—Decree silent as to how account was 
to be taken—Account taken by a person nominuted by 
parties——Power of (Court to duect thercafier that 
account be taken by Comnusstoner—Critl Pi ocedure Code 
(Act XIV of 1882), x. £06—High Court Rules-—Rule 
305—Deciston of Question of right—Appeal—Practrce. 

The decrees in a mortgage suit contemplated an 
account being taken between tho parties, butit was 
silent as to how the account was to be taken, whe- 
ther by the Commissioner or by somo person sclected 
by both the partics. It was taken by a person ap- 
pointed jointly by the parties. Then on defondants’ 
application the Court directed the account to be 
taken before the Commissioner : 

Held, that the omission in the decree was inten- 
tional, that the decree left ıt open to the parties to 
have the acconnt taken and settled privately by somo 
person of their nomination, and thatthe defendant’s 
application in the Court below could not be treated as 
one for the mere amendment of the decree under either 
section 206, O. P. O. or Rule 305, as there was no m- 
accuracy or clerical or arithmetical error in the decree. 

Held, further, that the accounts having been taken 
by a person nominated by the parties new rights 
had come into existence after tho decree, and that 
the Court below in varying the decree, had decided 
a question of right which it had no jumsdiction to 
do ins proceeding initiated by a rulo nisi. 

If a Judge sitting on the Original side decides a 
question of right his order 18 appealable. 


Appeal from an order of Davar, J. in O. C. 
Suit No. 490 of 1903. 


Facts.-The plaintiff mortgagee had ob- 
tained a decree which contemplated an ac- 
count being taken between the parties 
but was silent as to how that account 
was to be taken. The parties appointed a 
person who took accounté with the result 
that a sum was found due to by the 
defendants to the plaintiff. Then on defend- 
ants’ application Davar, J. directed the plaint- 
iff to pass his accounts before the, Commis- 
sioner, The plaintiff appealed against this 
order. ` ; 

Mr. Scott, Advocate-General, and Mr. 
Robertson, for the Appellant. 

Mr. Setalvad (with Mr. Raikes), for the 
Respondents. 


Judgment.—wWe are of opinion that 
the order appealed from ought to be set 
aside. 

A. preliminary point has been raised by 
the learned counsel for the respondent that 
no appeal lies from that order upon the 
ground that it was made under either sec- 
tion 206 of the Civil Procedure Code or 
Rule 305 of this Court’s Rules. 

In order to bring the order under section 
206 of the Code it is necessary that the 
application was made to bring the decree 
into conformity with the terms of the jadg- 
ment or to correct or rectify a clerical or 
arithmetical error found in the decree. Now, 
it is not pretended hy the counsel for the 
respondent that the ‘decree or order was 
defective on the ground of a clerical or 
arithmetical error; nor has it been argued 
that there was any inaccuracy to bring the 
decree within the terms of Rule 305. What 
has happened is that while the decree con- 
templated an account being taken between 
the parties, it was silent on the question as 
to how that account was to be taken, whe- 
ther by the Commissioner or by some person 
selected by both the parties. It is argued 
that the omission was due to pure inadvert- 
ance, but we do not think we can presume 
anything of the kind, because, as the learned 
Advocate-General has said, the decree ntst 
was settled by the solicitors of the parties 
and they could not have failed to note what 
the terms they settled would mean. 

Under these circumstances we must pre- 
sume that the omission was intentional. 
The decree left it open to the parties to 
have the account taken and settled privately 
by some person of their nomination. 

We do not think that the application 
made before the learned Judge in the Court 
below can be treated as one for the mere 
amendment of the decree under either section 
206 of the Code or Rule 305. 

lt must be remembered that the defence 
seb up by the appellant in the Court below 
was that after the decree, new rights had 
come into existence; that the decree having 
contemplated an account being taken, it had 
been taken by a person appointed jointly by 
the parties with the result that a certain 
sum was found due by the respondent com- 
pany to the appellant. This is not disputed. 
In this state of facts the rights of the 
parties would fall within the law enunciated 
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in the case of McKeller v. Wallace (1). 
There the Right Hon. T. Pemberton Liogh 
in delivering the Judgment says; — The 
law in cases of this kind I apprehend to 
be perfectly clear. Parties having accounts 
between them, may meet and agree to settle 
those accounts by the ascerlainment of the 
exact balance; and, if they mean to ascer- 
tain the exact balance, it may be necessary 
for that purpose, and probably is necessary 
in most cases, that vouchers should be pro- 
duced, and that all the information which 
is possessed on one side and the other, 
should be furnished in the settlement of 
those accouuts; and, if it afterwards turn 
aut that there are errors in the account, it 
is a sufficient ground for opening the account 
and for setting it right in a Court of Equity. 
If, 'on the other hand, persons meet and 
agree, not to asecrtain the exact balance, 
but agree to take gross sum as the balance ; 
a sum which one is willing to pay, and 
the other is content to receive as the result 
of those accounts; it is obvious, that the 
production of vouchers is entirely out of 
the question, and errors in the account are 
so also, for the very object of the parties 
is to avoid the necessity for producing those 
vouchers, upon the assumption that there 
are or may be errors in the account 80 
settled, therefore, it is either an account stated 
and settled, in the formal sense of that 
expression, or, it is the case of a settlment 
by compromise. In either case it may be 
vitiated by fraud: in either case it is good 
for nothing, if, either from the collusion of 
the parties, upon circumstances under which 
the settlement takes place, it is proved in 
a Court of Equity, that the transaction was 
not so fairly and so fully understood between 
the parties, either from tho confusion in 
which it was involved, or, from misrepresent- 
ations made on the one side or the other, as 
it ought to have been, and that injustice has 
been done to either side”. 

Therefore, if there is no frand, it isa 
settled account and gives rise to new rights 
between the parties to the decree. Under 
these circumstances, what the learned Judge 
was deciding was the question of a right; by 
his order he has varied the decree which he 
had no jurisdiction to do in a proceeding such 
as this initiated by a rule nisi. We must, 
therefore, hold that an appeal lies. 

(1) (1883).5 M. I. A. 872 at p. 896. 


INDIAN CASES. 


JEHANGIR OOWASJI V. THB HOPE MILLS, LIMITED. 


295 


Another cogent ground is that the order 
now under appeal requires the plaintiff to filo 
a suit. That certainly affects the plaintiff's 
rights. The plaintiff is entitled to say 
that he is not bound to file a suit. If - 
the respondent questions the agreement bet- 
ween the appellgnt and the company there 


js no reason why fhe respondent should not, 


if he chooses, file a suit to have agreement 
cancelled: why should the appellant be com- 
pelled to file a suit? We think that again 
leads us to hold that an appeal lies. 

Having held that an appeal lies, we now 
come to the merits, and the observations, 
which I have made, dispose of that point 
also. We think there was no question of 
any amendment, and if new rights have 
come into operation between the parties, 
the Court was not called upon to modify 
the decree or to direct the plaintiff to file a 
suit and have the rights between the parties 
adjudicated upon. The plaintiff says there 
has been an account taken under the decree 
between him and the defendants and that as 
a result of the account a new agreement has 
come into existence between the parties. 
That is not disputed. His defence is in 
fact that the decree is superseded by tke 
agreement. If itis so, it would be open 
to the defendants to have that agreement 
cancelled. 

Under these circumstances, we must 
reverse the order appealed against with 
costs. 

We do not express any opinion upon the 
question whether the agreement set up by 
the plaintiff falls within section 257A of 
the Code of Civil Procedure. That is not 
a question which was before the learned 
Judge or which can arise in this proceeding. 
The question now merely is whether the 
decree shouldbe amended or not, and, therefore, 
no question under section 257A can arise, nor 
can any question as to the invalidity of it 
upon any other ground be gone into. 

We set aside the order and discharge the 
rule with costs. 

The appellant is entitled to add the costs 
to his mortgage debt. 

Rule discharged, 
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(83 B. 273 ; 10 Bom. L. R. 1057.) 

. BOMBAY HIGH COURT. 
Execution PROCBEDINGS IN O. C. Soir 
No. 490 or 1903. 

September 19, 1908. 

Present :—Mr. Justice Macleod. 

Sir JEHANGIR COWASJI JEHANGIR— 
PLAINTIFF 
versus 
Tus HOPE MILLS, LIMITED—DRFENDANTS. 

Cuil Procedure Code (Act XIV of 1882), s. 244— 
Lransfer of Property Act (IV of 1882), 4 98—Decres 
not absolute, whether capable of execution— Power of 
evecuting Court to direst a piriy to do what is not 
directed by the decree to be dons. 

A mortgage-decree did not direct accounts to be 
taken, and while it contemplated an account bemg 
taken ıb was silent as to how that account was to 
be taken: Held, that it is not open to a Court exe- 
cuting such a decree to direct a party to do somo- 
thing which he is not directed to do by the dec- 
ree ' ` 
Obitor.—An application for redemption or foreclo- 
suro ofna decree 78: is nob an application in execution 
under the Civil Procedure Code, but must be made 
in Conrt undor the Transfer of Property Act; and 
until a decree nai is made absolute there is, no 
decree capable of exocution. Ajudhia Pershad v. 
Baldes Singh, 21 O. 818; Nandram v. Bubaji, 22 B. 
77), relied upon. 

Facts.—See page 294 ante. 

Mr. Robertson, Advocate-General, (with Mr. 
Coyaji), for the Plaintiff. 

Mr. Kirkpatrick, (with Mr. Setalvad), for 
the Defendants. 

Judgment.—tThis is an application 
by the first defendant Company for the execu- 
toin of a decree nisi, dated the 26th January 
1904, passed in this snit which was bronght 
by the plaintiff as firat mortgagee of the de- 
fendant Company. Under that decree it was 
ordered that upon the defendants or any of 
them paying into Court on behalf of the 
plaintiff, etc. 

There was no provision made in the decree 


for the way in which the account contemplated | 


should be taken. On the urd December 1907 
an order [Sir Jehangir Oowaaji Jehangir v. The 
Hope Mills, Limited (1)] was made by Mr. 
Justice Davar on a rule taken ont by the 
defendant Company that the plaintiff shonld 
pass his accounts as first mortgagee in posses- 
sion and having regard to all the directions in 
the decree before the Commissioner and the 
Commissioner was directed to take such ac- 
~counts. This order was not to be enforced 
for two months and if the plaintiff within 
that time filed a suit to establish an agrec- 
(2) 9 Bom. L. R. 1380. £ 5 
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ment made by him with the defendant Com- 
pany on the 3rd October 1905 the order was 
to be suspended until that suit was determin- 
ed. This order was reversed by the Appeal 
Court, [Sir Jehangir Oawaajt Jehangir v. The 
Hope Mills, Ld. (2)], on the 8rd March 1908. 
The defendant Company now say that they 
are anxious to redeem the plaintiff-mortgagee 
but they cannot ascertain what amount should 
be paid into Court to enable them to get a 
reconveyance of the mortgaged property. 
They are ready to pay into Court any ascer- 
tained sum. A mortgagor in such a petition 
demands the sympathy of a. Oourt 
of Equity. Unfortunately for the de- 
fondant Company the Court of Appeal has 
decided that the omission in the decree to 
provide how the account should be taken was 
intentional and that the-decree left it open to 
the parties to have the account taken and 
settled privately by some person of their 
nomination. Further it appeared to the Appeal 
Court that an account had been taken by m 
person appointed jointly by the parties with 
the result that a certain some had been found 
due by the defendant Company to the plaintiff. 
Under these circumstances T am asked by 
the defendant Company in execution proceed- 
ings to make an order calling upon the plaint- 
iff to render an account of moneys due and 
payable to him under the decree nisi passed 
herein, and to oxecute a reconveyance of the 
mortgaged premises in the said decree in 
favour of the defendant Company on making 
payment of the said amount. The question 
at once arises whether there is a decree 
which can be executed. It has been held that 
an application for redemption or foreclosure 
of a decree nre: is not an application in execu- 
tion under the Civil Procedure Code, but must 
be made in Court under the Transfer of Pro- 
perty Act; and that until a decree nisi is 
made absolute there is no decree capable of 
execution: Ajudhia Pershad v. Baldeo Singh 
(4) referred to in Nandram v. Babaji (2). 
But itis argued thata decree directing accounts 
to be taken is a decree under section 2 of the h 
Civil Procedure Code and can, therefore, be 
executed. The answer to that is that this 
decree nisi does not direct accounts to be 
taken. While it contemplated an account 
being taken it was silent on the question how 
that account was to be taken, and the Comt 
(2) 10 Bom. L. R. 488, (1909) 2 Ind Cas. 294 ante. 
(8) 21 0, 818. = (4) 22 B.771.. 
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has declined to modify the decree by inserting 
such a direction. J am asked now in execu- 
tion proceedings to order the plaintiff to do 
something which he is not directed to do by 
the decree. That would be out of the question 
under any circumstances. There is nothing 
-whatever in the decree nisi which is capable 
of execution and the application must be 
dismissed with costs. Counsel certified. 


Application dismissed. 


(12 0. C. 124.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Szconp Rant Apprat No. 21 or 1908. 
January 15, 1909. 
Present :—-Mr. Chamier, J. C. and 
Mr. Evans, A. J. ©. 
DEPUTY COMMISSIONER, QONDA FOB 
BILAHRA Hstate—PLAINTIFF— APPELLANT 
5 Versus 
BHAGWAN ann on HIS death Musammat 


BHAGWANTA—DeEFENDANT— RESPONDENT. 
Landlord and Tenant—Under-propiretsy right— 
Dyhak, Daswant & Nankar, donot connote 7ight to pos- 





session—Oudh Rent Act (XXII of 1886), s. 140— | 


Set-off—Deduction of Dyhak from rent—Res judicata— 
Grounds of previous decision erroneous, effect of. | 

Although the rights to Dyhak and Daswant are iu a 
sense under-proprietary rights, a rightto a cash 
Nankar or to Dyhtk or Daswoant does not now 
necessarily connote a right to possession of land 
ag fae ler-proprietor or in any other capaci 

artab Šahi v. Sheo Charan, 1 O. ‘O. 168 
aeaf to. 

Where no connection is shown to exist between 
the right of tenants to possession of Jand whether 
as lessees or under-proprietors and their right to 
Dhyak under the Settlement Court decree, the claim 
of the tenants to deduct the amount of the Dyhak 
from the rent payablo by them must be held to bo a 
claim to a set-off and as such barred by section 
140 of the Rent Act 

Bens Madho v. Gaya Prasad, 15 A 404 and 
Hats Suleman v, Baroda Das, (1809) A. W. N. 148, 
referred to. 

Where a question has beon finally decided bet- 
ween the parhes, the fact that the grounds given 
for thé decision were orroneous does not prevont the 
matter from being res judicata. 

Appeal against the decree of T. O. Piggott, 
Esquire, District Judge, Gonda, dated 2nd 
January, 1908, reversing the decree of Saiyid 
Zamin Hussain, Deputy Collector, Gonda, 
dated 26th August, 1908. 

Babu N. N. Ghoshal, for the Appellant. 

Babu Jshr¢ Dayal, for-the Respondent. 

Judgment. 
' Chamier, J, C.—In this and in the connected 


appeals Nos. 19, 20, 22, 23, 24 and 52 of 1908 
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theappellantis thesuperior property of a village 
and the respondents are in possession thereof 
liable to pay rent in certain specified shares un- 
der a kabulzat, dated July 29,1880. The re- 
spondents admit the kabuliaé and their liability 
to pay rent thereunder but plead that they as- 
under-proprietors of the village are entitled 
under a settlement decree, dated February 
1, 1862, toa deduction of one-tenth of the 
rent as ‘Dyhak’ and they rely upon two 
previous judgments inter partes as deciding 
that they are entitled to deduct the Dyhak from 
the rent. The appellant replies that this 
defence amounts toa claim to a set-off, and is, 
therefore inadmissible under section 140 of the 
Rent Act; and hedenies that the matter has 
been determined by the judgments referred to. 

The lower appellate Court decided both 
questions in favour of the respondents. 

It appears to me that apart from the 

previous decisions referred to there is no 
ground on which it can be held that the right 
to the yhak entitles the respondents to 
make a deduction from the rent. 
_ A right toacash Nankar or to Dyhak or 
Daswant which in many respects resembles 
Dyhak, does not now necessarily connote a 
right to possession of land as under-proprietor 
or in any other capacity. (See Record of 
Rights Circular No. 2 of 1861, paragraph 22, 
Bahraich Settlement Report, 1872, paragraphs 
36 to 38 ; Macandrew on Some Revenue Matte- 
rs, page 38, Sykes’ Compendinm of Talukdari 
Law, pages 191 to 193); Partab Narain 
Singh v. Nirman Singh (1) Parmatma Din v. 
Deputy Commissioner Fysabad (2), though 
rights to Dyhak and Daswant are ina sense 
under-proprietary vighi [See Rudr Vartab 
Sahi v. Sheo Charan (8)]}. In the present case 
the settlement decree of February 18, 1872, 
makes it quite clear that the respondent's 
right to Dyhak'is independent of any right 
which they may have to retain possession of 
the village as under-proprietors. Whether 
they have such a right is a question which 
does not arise in this case. 

Nor does the kabultat on which the suit is 
based entitle the respondents to deduct the 
Dyhak from the rent thongh as a matter 
of convenience this may have been done and 
allowed. 


6 3 8. C. A. 585 of 1895 decided on April 25th, 1898. 
S. 0. A. 84 of 1908 decided on October 22nd, 
1908. 
(8) 10. C. 168. 
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In the case of Ramphal v. Deputy Oommis- 
sioner of Gonda (4) where the defendant in a 
suit for arrears of rent claimed a right to 
deduct the amount of acash Nankar from his 
rent, Mr. Scott held that, in the absence of an 
agreement that the Nankar should be 
deducted from the rent or evidenco of some 
connection betweenthe Nankar and the defend- 
ant’s right as lessee, the defendant’s claim 
was a claim to a set-off within the meaning 
of section 140 of the Rent Act and was not 
admissible. 

In the present case no connection is shown 
to exist between the right of the respondents 
to possession of the village whether as lessees 
or under-proprietors and their right to Dyhak 
under the Settlement Courtdecree. Apart there- 
fore from the previous decisions the respond- 
ent’s claim to deduct the amount of the Dyhak 
must be held to be a claim to a set-off and as 
such barred by section 140 of the Rent Act 
[Beni Madho v. Gaya Prasad (5) Hafiz 
Suleman v. Baroda Das (6).] 

But I agree with the lower appellate 
Court that the question of the right 
of the respondents to deduct the amount 
of the Dyhak is res judicata in their 
favour. Inthe earlier case decided on April 
23rd, 1885, the respondent’s right to deduct 
the Dyhak was assumed.- There was neither 
an issue nor a decision of the question. But 
in the later case decided on September 11th, 
1899, there was a “distinct issue. “ What is 
the amount of the annual rent?” and the 
Court decided that it was Rs 615, t.e., Rs. 710 
payable under the express terms of the 
Kabuliat less Rs. 71 on account of Dyhak and 
Rs. 24 on account of Chaukidart. The grounds 
given for the decision were in my opinion 
erroneous but that does not prsvent the matter 
from being res judicata. The present suit is 
based on the Kabultat of 1880 and the decision 
was arrived at with reference to that kabulzat. 

The learned pleader for the appellant 
sought to avoid the decision of September 
11th, 1899, by saying that Asghar Hossein, the 
plaintiff in that case, was a mere trespasser 
and the present appellant does not claim 
under him. Asghar Hossein was admittedly 
mortgagee from one Achal Rem. It is 
sufficient to say that there is no evidence 
on this record that Achal Ram was 

(4) Rent Appeal No. 108 of 1905. 


(5) 15 A. 404 
(6) A. W. N., 1899, 143. 
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a trespasser and that the kabultat on which- 
the present suit rests was executed in favour 
of Achal Ram. If the appellant does not 
claim under Achal Ram he has no right to 
sue on the kabulzat. 

For these reasons I hold that the lower 
appellate Court was right and I would 
dismiss this and the connected appeals with 
costs, 

Evans, A. J. C_—I concur. 


Appeal Fer 


(12 O. C. 111.) 
OUDH JUDICIAL COMMISSIONER'S 
OOURT. 
Frest Civic Appuan No. 54 or 1908. 
December 21, 1908. 
Present :—Mr. Chamier, J. C. and 
Mr. Evans, A. J. C. 
Musammat SARWARI BEGUM-— PLAINTIFF 
—APPELLANT 
versus 
Musammat KHATIM-UN-NISSA AND 
OTHERS— DEFENDANTS — RESPONDENTS. 

Custom—8uccession—Khanzadas of Khersa and Rasul 
Panah—Ghair biradri wife, emclusion of Ghair buradri 
and ghair kuf, meaning and tests of—Oonsiruction of 
wajib-ul-arz. 

Among Khanzadas of Kheria and Rasul Panah, a 
widow not belonging to the biradri is excluded, by 
custom, from inheriting the property left by her 
and, in the presence of the widow- 
belonging to the "biradri or her issue. The words 
ghar kuj and ghair biradri, as used in the wajtd-ul- 
araez of these villages have practically the same 
meaning 

Previous intermarriage is a rough and ready test 
of equality between tho families of the husband 
and the wife but it is not the only test. Recogni- _ 
tion is the chief test of biradri for the purposes of 
the custom excluding a ghar braidrs widow from 
inheritance. No porson can bo considered as belong- 
ing to tho biradsi of. another unless marriages 
between the families have been recognized. Hub 
Alı v. Wasir-wn-nissa, 28 A. 496 at p. 600, refer- 
red to. 

A woman who is not ghair kuf to her husband 
must be treated as a biradri wife within the meaning 
of these wajtb-ul-araez, 

Appeal against the decree of Pandit. 
Durga Dat Joshi, Subordinate Judge, Bara- 
banki, dated 8th June, 1908. 

Syed Wazir Hassan; Sheikh Alt Abbas 
and Pandit Gokaran Neth Misra, for the 
Appellant. 

Messrs. Muhammad Nasim and Sami- ullah 
Beg, for the Respondents. 
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Judgment. 

Evans, A. J. C.—This was a suit by the 
appellant to recover her share in the estate 
of one Hyder Husain, deceased, on the al- 
legation that she was a married wife of 
the deceased. The respondents are another 
wife of the deceased, her two sons, and 
two daughters and two children of the 
appellant who were apparently pro forma 
defendants. The suit was contested by the 
sons of ‘the other wife and the points in 
dispute between the parties may be stated 
as below :— ` 

1. Whether the appellant is a legally mar- 
ried wife of Hyder Husain. 

2. Whether she belongs to the biradri of 
the deceased. 

8. If she does not belong to the biradrs, 
is she excluded from inheritance under 
any custom, which should be enforced by 
this Court. 

Upon the first point, the learned Sub- 
ordinate Judge foundin her favour, namely, 
that she was legally married to Hyder 
Husain at some time. Upon the second 
point, he found out thatshe didnot belong 
to the biradri of Hyder Husain. Upon 
the third point, he found that there was 
a custom, under which a widow not belong- 
ing to the biradri was excluded from inherit- 
ance in the: presence of the widow belong- 
ing to the biradri or her issue. The claim 
was, therefore, dismissed and the plaintiff 
has appealed. 

It is convenient to deal first with the 
alleged custom as to the exclusion of a 
widow not belonging to the biradri. The 
evidence upon this point consists of a large 
number of wajib-ul-aracz, which have 
been placed on the record by the respond- 
ents. These are exhibits B2, B4 to B15, 
B17, B20, B21, B23, B27, B29, also B19, 
B22, B24 and B25. It is conceded that 
in-all of these there is a provision for the 
exclusion of a widow not belonging to the 
biradrt in favour of a widow belonging to 
the btradri. The two wajtb-ul-araez, which 
refer specially to the family of the deceased 
Hyder Husain, are B27 and B29. Exhibit 
B29 was attested by the father of Hyder 
Husain and refers to the village of Kheria. 
Exhibit B27 was attested by Hyder Husain 
himself and refers to the village of Rasul 
Panah, I have compared these two documents 
and, although they differ in: various details, 
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they are both argeed upon this point that a, 
widow not belonging to the btradrt is not en- 
titled to a share in the presence of a widow 
belonging to the biradrs. A translation of 
paragragph 4 in each wajib-ul-ara is given 


below for the purpose of comparison. 


B. 29. 


A ghatr kuf wife or 
her issue shall not get 
a share in the presence 
of issue from a marri- 
ed biradri wife. But 
in the absence of issue 
from the married bira- 
dri wife they will, of 
course, be entitled to 
get a share. 


B. 27. 


It is the general 
custom that a ghair 
kuf wife or her issue 
cannot get a share 
in the presence of a 
biradri wife. If the 
biradri wife is child- 
less and the ghair kuf 
married wife has issue 
even then. she (the 


latter) or her issue 
has no right in the 
presence of the bira- 
drt wife. In case 
there is neither, a 
biradri wife nor issue 
nor any other Najib- 
ul-tarfain heir, then 
only the issue of the 
gharr kuf shall be en- 
titled. 

It is contended for the appellant that the 
other wajtb-ul-araez placed upon the record 
do not refer to villages held by members 
of the biradri of Hyder Husain. Most of 
them belong to khanzadas, who are not 
of the same biradri. It is contended for 
the respondent that some of these wajib-ul- 
araes refer to villages held by members of 
the same biradri as Hyder Husain. 

I do not think it necessary to enter into 
an elaborate discussion as to each of tho 
villages held by the members of Hyder 
Husain’s btradrvy but the record of this 
custom in all these wajib-ul-araez shows 
beyond reasonable doubt that the custom, 
which is set up by thé respondents, is one 
which is very large recognized amongst the 
Muhammadans of that part of the district. 
For the appellant, we are pressed to consider 
Exhibit 10, which is the wagtb-ul-arz of 
the Bhatwamau estate, the owner of which 
is said to beconnected with Hyder Husain’s 
family by marriage, vide the statement 
of D. W. No. 6, at the bottom of page 44. 
It is contended that the learned Subordinate 
Judge was wrong in saying that the pro- 
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_ visions of this wajzb-ul-ars were in favour 
of the respondents and that not a single 
wajtb-ul-arz supporting the appellant’s con- 
tention had been filed. I have examined 
the provisions of this twagib-ul-arz and it is 
possible that the execulsion of the ghair 
biradrt wife is limited to another family 
and that the ordinary Muhammadan Law 
can be applied to the family of Tajammul 
Husain, who is connected with Hyder 
Husain. But the existence of this wajib- 
ul-arz alone is not sufficient proof of the 
non-existence of the custom on the face of 
the custom laid down in Exhibits B27 and 
B29. I hold it established beyond reason- 
able doubt that the exclusion of a ghatr 
btradrét widow in favour of a biradri widow 
is a custom, which has always been recognised 
by the family of Hyder Husain. 

Sixteen instances were given as set forth in 
the judgment of the learned Subordinate 
Judge, which he found to be instances in 
favour of the 
pleader for the appellant has criticised the 
evidence with respect to these instances 
and it may be conceded that several of 
these cannot be held to be clear cases of 
the exclusion of a ghair biradri widow. 
But I am prepared to hold upon the pro- 
visions of the wajto-ul-araezs cited above, 
B27 and B29, that the custom set up by 
the respondents is established beyond reason- 
able doubt. My opinion is that the finding 
of the learned Subordinate Judge on this point 
was correct. 

The next question for decision is whether 
the appellant belongs to the biradri of the 
deceased Hyder Husain. In order.to deter- 
mine this question, it is necessary to decide 
what. ig the meaning of the word “ biradri.’ 
The learned Subordinate Judge held upon 
the evidence that the word btradr? means 
that circle within which intermarriages take 
place in consideration of past relationship. 
A great deal has been said on both sides 
as to the meaning of the word ‘ghair 
biradri °? which is used in some of the wagib- 
til-araez as compared with ‘ ghair kuf’ used 
in others. The learned Subordinate Judge 
held that they were convertible terms and 
this is the position taken up on behalf of the 
appellant. On behalf of the respondents, it 
is contended that the word ‘ghair kuf’ is 
applied to a larger circle than the word 
‘ ghair biradri’ and that a woman, although 
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not of the same biradri, might be equal 
with her husband in social position and, 
therefore, would not be ghatr kuf as com- 
pared with him. And it was, therefore, con- 
tended that a wife could not succeed under 
the custom to a share inher husband’s estate 
unless she could prove that she was equal 
in rank. h 

For the decision of this case, I think it 
is sufficient to say that the words ghatr kuf 
and ghair biradri, as used by the witnesses 
and as entered in the wajib ul-araez, have 
practically the same meaning. All that it 
necessary to decide is-what is the general 
idea conveyed by these words as used 
throughout this case. The learned pleader 
for the appellant has criticised the evidence 
of the witnesses for the respondents in order 
to show that they could not give a con-' 
sistent definition of the word “ biradri,’ 
and therefore, as the word biradri has an 
uncertain meaning, the custom, which ex- 
cludes a ghair biradri widow, is so vague 
and uncertain that it cannot be enforced in 
contravention of Muhammadan Law. 

D. W. 1, the brother of Hyder Husain, 
on page 27, stated that the members of his 
family intermarried with Syeds and khan- 
zadas and did not intermarry with Pathans 
and Moghals. D. W. 2, on page 31 says 
“By ahl biradri. I mean those who are 
of Sidiki, Faruki, Usmani and Alavi stocks ; 
all those family of “Syeds in whose family’ 
marriages take place by common consent of 
the biradri. All the Sheikhs are not of 
my biradri, nor all the Syeds either.” On 
page 34 he said “If any intermarriage 
take place with a family, it is not a’ 
necessary consequence of that marriage 
that that family is constituted a biradr. 
D. W. 3, the Raja of Mahmudabad, stated 
on page 35. “By a biradri, I mean those 
with whom I can intermarry. Ifa marri- 
age is made with a family with which no 
marriages have yet been contracted I will 
call that family biradri, provided they are 
Najib-ul-tarfrain. By Nagjrb-ul-tarfain I mean 
one whom I consider my equal considering 
the khandani nasab.” D. W. 4, a cousin of 
Hyder Husain, on page 40, says— ‘If a 
marriage is contracted in such a family, 
still the family will not become our biradri.” 

D. W. 5, on page 41, says— Those only. 
are considered biradr¢ with whom there have 
been intermarriages from a long time past.” 


= 
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D. W. 6,2 Shaikh of Fatehpur, on page 
44, says— By birad man, I mean one 
with whose family I and my ancestors have 
intermarried.” Again on page 45 he states 
—“ But one marriage alone will not establish 
biradrt. There must be many marriages 
and for a long time befare biradri is estab- 
lished. If I marry-ina Saiyed family for 
the first time, if the family éli nasab and 
there is no defect, my sons can marry in 
that family and call that family their 
birudrt. This rule is confined to Sheikhs 
and Saiyeds. Under similar circumstances 
biradri will not be established in Pathan 
and Moghal families. 

D. W. 7 gives an instance, on page 51, 
where a person was excluded from biradit 
in consequence ofa marriage. 

D. W. 9, also a Sheikh of Fatehpur, on 
page 53, says “By the word biradri, I mean, 
those with whom I have relationship or 
with whom my relations have relationship.” 
Similar extracts might be made from the 
evidence of other witnesses called on behalf 
of the respondents. The contention taken 
is that these definitions are contradictory 
“and that no two persons are agreed as to 
the test on which biradri is established. 
It is contended for tho respondents that 
when a man speaks of another as being of 
his biradrt, it means that he is of the 
same social status and the rough test by 
which sman’s social status can be tested 
is the existence of previous marriages be- 
tween the families. [ have examined all 
the evidence on the record upon this point 
and there is no question to my mind, that 
what all the witnesses intended to convey, 
although they could not express themselves 
clearly, was that no man could be con- 
sidered as belonging to the deponent’s 
biradri unless marriages between the families 
were recognised. In fact, recognition is the 
sole test of biradri. The same difficulty 
occurs in the English language in using 
the words ‘social equality.” A man may 
or may not consider another his social 
equal; but if he is asked to define exactly 
the reasons, upon which his opinion is 
based, he would find it difficult to state 
them. But, as to any particular person, 
he would have no difficulty in stating at 
once whether he was or was not his social 
equal, I decide, therefore, that the appel- 
lant, in order to established that- she is 
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of the same biradri as Hyder Husain, 
will have to show either that marriages 
had taken place between the families in 
past years or that she was of such a posi- 
tion or family that the marriage between 
her and Hyder Husain was, or ought to have 
been, recognised by his family. I proceed, 
therefore, to discuss her position upon these 


considerations. 
* + * * < ® 7 
E * * * * * 
* * * * * + 


Briefly stated, the reasons why I am 
unable to find that the appellant has satis- 
fied the Court that she was of good family, 
whose marriage could be recognised by the 
biradri of Hyder Husain are as below :— 

Firstly —The direct evidence of her wit- 
nesses is unreliable as being the evidence 
of persons very much interested on her 
behalf. 

Secondly.—The documents executed by 
Hyder Husain after he married the appel- 
lant show that he himself had grave doubts 
as to her position and he was not pre- 
pared to irust her entirely. He was evi- 
dently under the idea that she would not 
continue to live with him virtnously unless 
he made a conditional provision for her, 

Thirdly.—It is admitted that no previous 
intermarriages had-ever taken place between 
the two families and no member of Hyder 
Husain’s family has come forward to state 
that he was prepared to recognise the ap- 
pellant as one of his biradrz. 

Fourthly.—The appellant has not dared 
to go into the witness-box herself to testify 
as to the circumstances in which she met 
Hyder Husain and as to the history of 


her life. It is not unreasonable to infer 
that she was afraid of being cross-ex- 
amined, 


Fifthly—There is clearly a gap in her 
life between the years 1888 and 1893, bet- 
ween the ages 14 to 19 (the most critical 
period of her life), about which we have 
no information. The date of her marriage 
with Hyder Husain has been falsely put 
back to 1888 whereas there is no doubt 
that it really took place about 1893. There 
is, therefore, nothing to show how or with 
whom the appellant was living during this 
period. I may note here that we were 
pressed on behalf of the respondents to 
examine a number of letters; which were 
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produced in order to throw a light upon the 
character and position of the appellant. 
The learned Subordinate Judge was not 
satisfied that these were genuine documents 
or that they had been proved. I have 
decided not to consider these letters, as the 
explanation, as to the circumstances under 
which they came into the respondent’s pos- 
session, is not satisfactory. It may be that 
some genuine letters have been mixed up 
with other letters, which are not genuine, 
but it is safer to ignore them altogether, 
as there is material on the record, which 
enables the Court to dispose of the appeal 
without reference to them. 


In arguing the appeal, the learned Counsel 
for the respondents has not accepted 
the finding of the Court below that there 
was any legal marriage between the appel- 
lant and Hyder Husain. Upon this point, 
it is sufficient to state that I accept the 
finding of the learned Subordinate Judge as 
set-forth in his judgment on page 107 of 
the printed record. Although the declara- 
tions of Hyder Husain in Exhibits 1, 2 
and 15 are not sufficient to prove that the 
appellant was a member of his biradri, as 
interpreted above, yet those declarations 
must, I think, be accepted as proof that 
he admitted in writing that she was his wife 
and itis not denied that she lived with him 
as his wife for at least 13 or 14 years 
before his death. 

* * # * * * 
* * * * + * 


For the foregoing reasons, I would dismiss 
the appeal with costs, 


Chamier, J.C_—The first question is whe- 
ther the plaintiff was married to Hyder 
Husain. 1 think that there can be little 
doubt that she was. In Exhibit 15, dated 
January 8th. 1895, Hyder Hurain 
asserts that she is his “ married” wife. 
In Exhibit 1, dated January 21st, 1902, 
and Exhibit 2, dated Jnly 18th, 1903, he 
calls her his “ second wife.” These decla- 
rations are supported indirectly by the 
testimony of the defendant’s witnesses Yusuf 
Husain (2) and Muhstak Ali (10). There 
is alsu the undonbted fact that she lived 
with Hyder Husain as his wife in parda 
for, at all events, 14 years and that she 
went with him as his wife on the pilgrim- 
age to Karbala, 
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But the finding of the Subordinate Judge 
with which my learned colleague agrees 
involves the conclusion that the marriage 
took place in or about 1888. I do not 
believe the plaintiff's witnesses Ahmad 
Husain (4), Mirza Ahmad (5), Muhammad 
Sadik (6) and Ali Naki (8) when they say 
that the plaintiff's marriage took place about 
20 years ago t.e., about 1888. Both her 
children are still under 18 years of age, 
their exact age is not proved. Batnl-nn- 
nisa (defendant 5), daughter of the first 
wife, was only 14 years of age in April 
1907—(See proceedings of the Court below 
of 2nd April 1907). Hyder Husain is said 
to have given as his reason for marrying 
a second wife that his first wife’s brain 
had given way. The ages of defendant No. 5 
and the children of the plaintiff suggest 
that the plaintiff's marriage probably did 
not take place till 1892. The defendants 
put it later still. Exhibit 15, the deed 
whereby Hyder Husain made provision for 
the plaintiff's maintenance, is dated January, 
1895. In it he makes it a condition that 
the plaintiff should live a chaste life with 
him and reserves to himself power to cancel 
the deed if she misbehaves herself. He 
could hardly have -made such à condition 
if--the plaintiff had been living with him 
as his honoured wife for 7 years as the 
plaintiff alleges. The plaintiff's witnesses 
admit that she was 14 or 15 years of age 
in 1888. If she was married as late as 
1892 she was 18 or 19 years of age when 
she was married. It appears to me that 
the plaintiff has thrown the date of the 
marriage back to 1888 in order to avoid 
the necessity of accounting for her move- 
ments between the ages of l4 and 18— 
the most critical period in the life of a 
woman like the plaintiff who according to 
her brother was left an orphan at the age 
of 6 or 7. I hold then that.the plaintiff 
was married to Hyder Husain but that 
it is not proved that she was married as early, 
as 1888. | 

The defendants pleaded that even the 
wifes of a bhusband’s biradré takes no share 
in his estate if there are sons In the 
view which I take of this case it is unneces- 
sary to go into this question. 

The next question is whether the defendants _ 
have proved the evistence of a custom in the 
family and btradrt of Hyder Husain whereby 
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æ widow who is not of the brradri of her 
husband takes no share in his estate if there 
be children by a biradri wife. 

B27 is a wajib-ul-urz signed by Hyder 
Husain. B29 is a wajtb-ul-arz signed by his 
father Ahmad Hasain. They differ on the 
question whether a ghair biradrt wife and her 
children take before collaterals or not but 
they both say that a ghair biradri wife and 
her children cannot take in the presence of a 
biradri wife or her children. The defendants 
have produced a number of wajtb-ul-araez of 
villages belonging to khanzadas (Hyder 
Husain was a khanzada). Some, namely 
B16 to 19, 22 to 27 and 58 exclude the ghair 
bira tri wife and‘her children altogether from 
inheritance. Others let them in after and in 
default of a biradri wife and her children. 

Tam not satisfied that all these waygib-ul- 
araez are relevant. The custom is alleged to 
. exist in the beradri of Hyder Husain. Many 
relate to persons between whom and Hyder 
Husain no gort of connection has been 
established except that they claim to be 
khunsadas, There are three well-known 
branches of khanzadas, namely, Sanjid 
Khani, Bazid Khani and Pahar Khani, all of 
whom claim descent from one Sheikh Nathe 
who is said to have lived about 700 years ago. 
If ib could be shown that khanzadas never 
marry any but the daughters of khanzadas, 
these documents might be relevant but it is 
admitted that Khanzadag marry daughters of 
Syeds (though possibly not of the Syeds of 
Lucknow) and that Khanzadas give their 
daughters in marriage to Syeds and that the 
children of such marriages are treated as 
belonging to the btradri. Therefore, it appears 
to me that wajzb-ul-araez relating to khanzadas 
are not necessrily relevant in the present case. 
The defendants might as well have produced 
wajib-ul-araez relating to Syeds or Sheikhs 
(not being khanzadas) who intermarry with 
khanzadas. The late Raja of Bilehra who 
was a Bazid Khani khansada said in B54 that 
Sheikhs and Syeds belonged to his biradri. 
B2, B4 and B24 are waitb-ul-araes referring 
to khanzadas related to Hyder Husain and 
may I think be treated as relevant on the 
question of custom. 

Two instances in which the custom was 
followed have been proved to have 
occurred in Hyder Hasain’s family, namely, 
those called after Fazl Husain and Ahmad 
Husain, 
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Evidence was given regarding several 
instances in khanzada families some of which 
were connected with Hyder Husain by 
marriage, and’ a large number of witnesses 
affirmed the existence of the custom in more 
or less specific language. I do not think it is 
necessary to go into all the evidence. The 
custom is common among Muhammadans 
and Iam prepared to accept the two family 
wajib -ul-araez as sufficient to call for an answer 
from the plaintiff. She has been altogether 
unable to produce any rebutting evidence 
worth mentioning. We admitted in evidence 
some papers relating to an instance deposed 
to by Hasan Ali Khan (P. W. No. 11) in 
which the custom was not followed but they 
establish nothing definite. One thing is cer- 
tain—the ordinary Muhammadan Law was 
not followed in that instance. 

The principal question in the case is 
whether the plaintiff belonged to the biradri 
of Hyder Husain. The words ghair kuf and 
ghair biradri as used in the wajtb-ul-araez 
appear to me to have the same meaning. The 
learned Advocate for the defendants admitted 
in the course of his argument that absence of 
previous connection by marriage between the 
families of the husband and wife did not 
necessarily render the wife gharr kuf to her 
husband. He accepted what was said by this 
Court in the case of Hub Ali v. Wasir-un-nissa 
(1) that previous intermarriage is a rough and 
ready test of equality between the husband and 
wife but that it is not the only test. For 
example, both sides admit that a prostitute or 
a khanagi (i.e., woman who is kept by mer. 
but is not a common woman of the town) no 
matter what her descent may have been is ghatr 
kuf to any respectable man. In my opinion a 
woman who is not ghair kuf to her husband 
must be treated as a biradri wite within the 
meaning of the wajib-ul- araez. The biradri 
will recognise a wife who is not ghair kuf. In 
fact recognition is the chief test of biradri for 
the purposes of this custom. Let us now see 
who the plaintiff was. The evidence adduced 
by her consists of the statements of plaintiff’s 
witnesses Nos. 4,5, 6 and 8. No. 8 who is the 
brother of the plaintiff is inthe employ of 
Mirza Muhammad Abbas. No. 5 is his 
father-in-law and is also in the service of 
Mirza Muammad Abbas. No. 6 tells us a 
most absurd story in order to dřagin a state- 
ment by Hyder Husain about the family of the 

(1) 28 A. 496 p. 600. 
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plaintif and a statement by Bakar Mehdi 
tbout her marriage. No. 4 who claims to be 
connected by marriage with the plaintiff’s 
family says that one of his ancestors was a 
Moghal. Tt is significant that plaintiff's dangh- 
ter Murtaza is said to have been married to a 
trader of Irak called a Moghal by P. W. 5 
and a Syed vy P. W. 6 because he came from 
Ajam! According to Ali Naki (P. W. 8.) 
Murtaza lived in her mother’s house, not 
with the trader. I doubt whether she was 
married at all. Ali Naki too married a 
Moghlani—a Moghlani would probably be 
ghair kuf to a khansada. The other sister 
Fatima is said to have been married to a 
Hakim of Allahabad called Syed Miran but 
the witnesses know very little about him. 
Ali Naki’s account of the circumstances of 
the family show that the children were left 
destitute. No respectable inhabitant of the 
mohalla have been called either to prove the 
plaintiff's marriage or to give an account of 
her life and family. Hyder Husain evidently 
knew that her origin was open to doubt. His 
description of her parentage and family in Ex- 
hibits 1 and 2 suggests a desire to make her 
position secure. The evidence leaves even her 
legitimacy in some doubt. Withont saying 
that I accept all the evidence adduced by the 
defence regarding the plaintiff I think itis 
nearer the truth than the account given by 
the plaintiff. The plaintiff has not dared to 
come into the witness-box. I think she was 
probably well advised. No previous connec- 
tion between the families of Hyder Husain 
and the plaintiff has been established. For 
the rest I think that there can be no 
doubt that the plaintiff was of extremely 
low origin. We donot know what she 
was doing between the age of 14 and 18, 
She was picked up by Hyder Husain in 
or about 1892. She has never been re- 
cognised by Hyder Husain’s family as 
belonging to their biradri and I have little 
doubt that she did not deserve to be 
recognised. In my opinion she was clearly 
gharr kuf' to her husband and is excluded 
from inheritance. I agree that this appeal 
should be dismissed with costs. 


Appeal dismissed, 


INDIAN OASES. 


[1909 


(6 A. L. J. 467.) 
ALLAHABAD HIGH COURT. 


First CIVIL APPEAL From ORDER NO. 148 or 
1908. i 
March 5, 1909. 

Present :—Sir George Knox, Judge and 
Mr. Justice Banerji. 
HODGKINSON AND aANnoTHER—APPRLLANTS 
VETSUB 
McoMILLAN—Resvonpent, 

Civil Procedure Code (Act XIF of 1882), 8. 525— 
Promsonal award— Court's power to entertain applica- 
tions to file such award—Jurisdiction— Proceedings. 

A provisional or incomplete award which does 
not completely and finally decide the mattors in dis- 
putes between the parties 18 not an award which can be 
filed under section 25 of the Code of O:vil Proce- 
dure, 1882, or form the bams of any proceedings 
thereon. 

First appeal from an order of ‘the Dis- 
trict Judge of Cawnpore. 

Tej Bahadur Sapru, for the Appellants. 

G. W. Dillon, for the Respondent. 

Judgment.—this is an appeal from 
an order of the District Judge of Cawnpore 
whereby after entertaining an application pur- 
porting to be an award filed in Court he went 
on to pass certain orders on that application 
aud amongst other things to appoint ‘a receiver. 
Several objections are taken in the memo- 
randum of appeal to this order but we do not 
think it necessary to determine any one of 
them with the exception of the 4th which 
runs as follows :— 

“Because there beingno valid or final 
award in existence on the date of application, 
the learned Judge should not have entertained 
it and the award which Mr. Pickford has 
delivered since, is slso not final.” 

The paper which the applicants termed an 
award is on the record. It is by the arbitra- 
tor himself styled a provisional award and he 
sets out in ib that none but,a provisional 
award can be made under the circumstances. 
Subsequent to the filing of this application 
the arbitrator executed a paper which he calls 
“in continuation of his award ”. andin it he 
says that upon one Mr. Hodgkinson bringing 
the accounts of the partnership up to date 
and satisfying Mr. McMillan, the respondent, 
that they are in order, the award will then be 
considered definite and not provisional. From 
what we have heard in Court we understand 
that this stage has not yet been reached. The 
Judge, therefore, had not before him such an 
award as is mentioned in section §25 of the 
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Code of Civil Procedure, and having no such 
award before him, had no jurisdiction to pass 
orders upon the application. This objection is 
fatal. We allow this appeal, seb nside the 
order and also subsequent orders passed by the 
learned District Judge upon this application 
including the appointment of the receiver. We 
make no order as to costs. 
Appeal allowed. 


(6 A. L. J. 462.) 
ALLAHABAD HIGH. COURT. 
Firsr Crvin APPRAL No. 39 or 1907. 
March 4, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
NAND DULAREY LAL AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
OHAND BIHARI LAL AND OTHERS — 

: PLAINTIFES— RESPONDENTS. 

Principal and Agent—Authority gwen to several 
agents gontly muyt be exercised by them joixtly—Re- 
quirements of law are satisfied if one co-agent signs and 
the rest concur and attest, 

Three persons were appointed cd-ngents aud au- 
thorised by a powor-of-attorney to borrow monoys 
und oxecute bonds &c., on behalf of their principal. 
One of them executed a bond-as an agent and the 
remaining two attested it and concurred in its oxe- 
cation. The principal contended that as the powor-of- 
attornoy was not joint and several but a joint au- 
thority only, the bond was not binding on him - 

Held, that whero an authority is given to two or 
more persons jointly, all must concur in ita 
execution in order to bind the pmncipal And if 
all the co-agents concur in the execution of it, 
one of them with the consent of the others writes 
the name of the principal and the others attest the 
oxecution, the requirements of the law are satisfied. 

First appeal from a decree of Babu Ishri 
Prasad, Subordinate Judge of Mainpn ri. 

Sunder Lal (with him Qirdhari Lal Agar- 
wala), for the Appellants. 

J. N. Ohoudhri, (with him Gulzari Lal), for 
the Respondensts. 

Judgment.—tThis appeal arises ont of 
a suit for sale of mortgaged property. Nand 
Dularey Lal borrowed Rs. 3.200 from the 
plaintiffs on the 27th of January, 1895, on 
the security of a bond which was executed 
nominally in favour of the wives of the 
three plaintiffs, For realization of the amount 
due on this security the suit was brought. 
The bond was executed on behalf of Nand 
Dularey Lal under a power-of-attorney, dated 
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the 26th of November, 1€94 ‘By this power- 
of-attorney Nand Dularey Lal appointed his 
brothera Raj Dularey, Madan Behari Lal and 
Bans Gopal his agents and authorised them 
to bofrow money, sign and execute bonds in 
his name, hypothecate his property and get 
bonds registered. The bond in suit was signed 
by Raj Dularey Lal on behalf of Nand Dularey 
Lal as his attorney and was attested by Bans 
Gopal and Madan Behari Lal. The principal 
defence set up by Nand Dularey Lal was that 
Raj Dularey Lal was not alone authorised to 
execute the bondon his behalf and that 
the bond was not therefore binding on 
him. 

The learned Subordinate Judge held that 
the execution of the bond, in the manner 
described was in compliance with the pro- 
visions of the power-of-attorney, and passed -a 
decree in favour of the plaintiffs. 4 

This appeal was then preferred and the 
only ground of appeal which has been pressed. 
in argument before usis that the document 
suéd on was not executed in accordance with 
the authority given to the agents and there- 
fore isnot binding upon the appellants. 

It has been proved that Nand Dularey and 
his brothers, who were appointed his agents, 
were indebted to Musummat Uhoti Bibi ard 
Kewal Kishan and that the three brothers of 
Nand Dularey Lalhad also borrowed money 
from the same- creditors. Three-fourths of 
the debts due to those creditors had been 
satisfied and it was to pay off the remaining 
one-fourth that the power-of-attorney was exe- 
cuted to enable the agents to raise aloan. The 
bond in dispute was attested not merely by the 
three brothers of Nand Dularey Lal but also 
by his uncle and his nephew and another mem- 
ber of the family. It appears that the bonds 
which were executed by the brothers and 
agents of Nand Dularey Lal were registered 
on the same day on which the bond m suit 
was registered, and the power-of-attorney was 
also registered on the same day and it is clear 
as the learned Subordinate Judge has found 
that everything was done with the full 
consent and knowledge of all the four 
brothers. 4 

The contention on behalf of the appellants 
is thatas the power ot-attorney was not joint 
and several but a joint authority only, it was 
necessary that the three agents should sign 
the name of Nand Dularey Lal. We are 
unable to agree in this contontion.. No donb} 
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where an authority is given to two or more 
persons jointly, all the co-agents must concur 
in the execution of it in order to bind the 
principal in the absence of a provision that 
some alone shall forma quorum. But it 
appears to us that in the case of an authority 
given in the terms in which the authority in 
this case was framed, if all the co-agents 
acting under it concur in the- execution of it 
as they clearly did in this case, one of the 
agents with the consent of the others writing 
the name ofthe principal and the others 
attesting the execution, the requirements of 
law are satisfied. It was as the learned Sub- 
ordinate Judge observed “ impossible for them 
(the co-agents) to sign the name of the de- 
fendant jointly.” Three persons cannot 
jointly signa name. The defence raised is 
highly technical and devoid of all merits. We 
agree in the view taken by the Court below 
tind dismiss the appeal with costs including 
fees in this Court on the higher scale. 


Appeal dismissed. 





(6 A. L. J. 541.) 
ALLAHABAD HIGH COURT. 
Ssconp Crvm APPEAL No. 297 or 1908. 
May 7, 1909. 

Present :—Mr. Justice Karamat Husain. 
RAM BAKHSH—P tatnrivr—APPELLANT 

; versus 
CHANDA AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Ejectment ` suit—-Parties—Sut by one co-sharer— 
Unwilling cosharera mide proforma deferdants—Non- 
jornder of parties—Suit maintarnadle- -Pı ocedure—Prac- 
tice. 

A, B and C were co-sharers in a certain house, 
and D was their tenant. A brought a suit for 
ejectment of D, and made I} and C pro forma defendants 
as they were unwilling to join as plaintiffs: Held, that 
as a matter of procedure there was no non-joinder of 
necessary parties; that all the necessary parties were 
before the Court and the suit was maintainable. 
Gholam Mohwddim Hossemn v. Khairan, 81 O. 788, 
distinguished; Wilkins v. Fry, (1816) 1 Mer. 244; 
Guru Prashad Roy v Rasmohun Mukhopadhya, 
1 C.L. B 481, referred to. 

Second appeal from the decision of the 
Additional Judge of Meerut, dated the 17th 
of December, 1907. 

Tej Bahadur Sapru, for the Appellant. 

Abdul Majid, for the Respondent. 

Judgment.—tThe plaintiff brought 
an action against the defendant for ejectment. 
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In the eighth paragraph of his plaint he said :—— 
“ Defendants Nos. 2and 8 are the plaintiff’s 
co-sharers but they did not join in the suit, 
on the other hand it appears that they avoid 
the suit to some extent. Hence they have 
been made pro formu defendants and the 
plaintiff is also legaly ‘entitled to do so.” The 
first relief sought by the plaintiff was a 
decree for absolute possession of the house 
against defendant No. 1 subject to the rights 
of defendants Nos. 2 and 3. The pro forma 
defendants Nos. 2 and 3 made no appearance 
before the Court of first instance which 
decreed the suit against defendant No. 1. 
The defendant No. 1-appealed to the lower | 
appellate Court. The first plea in the memo- 
randum of appeal was that the Court below 
was in error in decreeing the claim when the 
co-sharers who admittedly had let in the 
defendant did not join in the suit. The first 
contention urged in lower appellate Court was 
that as the other co-sharers did not join in 
the suit, the suit for ejectment cannot lie. 
That Court gave effect to this plea and revers- 
ed the decree on the authority of Gholam 
Mohiuddin Hossein v. Khairan (1). The 
plaintiff comes herein second appeal and 
it ig argued by his learned advocate that as 
pro forma defendants Nos. 2 and 3 were 
impleaded as defendants the suit is maintain- — 
able. There was no section in the Code of 
Civil Procedure Act XIV of 1882 which 
entitled the plaintiff to make defendants such 
persons as had a joint interest with him in 
the subject-matter of the suit but were not wil- 
ling to join with him as plaintiffs. But that has 
been the practice in these Provinces and 
js sanctioned by the practice in Eng- 
land. In Wilkins v. Fry (2) it is 
remarked “All persons who have a 
joint interest must join iv an action at law ; 
but in equity itis sufficient that all parties 
interested in the subject of the snit should be 
before the Court either in the shape of 
plaintiffs or defendants.” In Guru Prashad 
Roy v. Rasmohun Mukhopadhya (8), the 
first paragraph in the head-note is in 
these terms: “Where a sum of money is 
due to a joint Mttakshara family one of whom 
refuses to join in seeing the debtor the proper 
procedure for the other co-sharers is to sue 
the debtor for the whole -amount making the 

1) 31 C. 786. 

b (1816) 1 Mer. 244, at p. 262, 

3) (1878) 1 C. L., R, 481. 
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dissenting co-sharers a defendant.” It is 
thus evident that there was no non-joinder 
of necessary parties and that the suit should 
not have been dismis3ed on that ground. 
suming that the necessary parties were not 
bafore the Court but as no objection as to 
, want of parties was taken in the written 
statement and before the first hearing sach 
objection under the provisions of section 34 of 
the Code of Civil Procedure Act XIV of 1882 
must be deemed to have baen waived by the 
defendant. The case in Gholam Mohtud- 
din Hossein v. Khairan (|) relied on 
by the lower appellate Court has no 
application to the facts of this case. In that 
case “the suit was for what has been describ- 
ed as the partial ejectment of the principal 
defendant, that is to say, the plaintiffs asked 
for khas possession to the oxtent of their 
shares in the land jointly with the principal 
defendants.” Under those circumstances the 
learned Judges held “that a co-sharer land- 
lord is not competent to obtain a partial 
ejectment of the tenants to the extent of his 
share unless the tenancy has been determined 
by all the co-sharers.” The learned Counsel 
for the respondents argues that the real mean- 
ing of the first plea in the memorandum of 
appeal to the lower appellate Court is that 
under the Indian Contract Act when a tenancy 
is created by three persons jointly as land- 
lords one of them alone as a matter of sub- 
stantive law is entitled to eject. With this 
contention I am not concerned at this stage of 
the appeal. What I hold is that as a matter 
of procedure there was no non-joinder of 
necessary parties, that all the necessary 
parties were before the Court, and the lower 
appellate Court was in error in setting aside 
the decree of the Court of first instance on 
the ground of non-joinder. I, therefore, allow 
the appeal, set aside the decree of the lower 
appellate Court and remand the case under 
Order 41 Rule 23, of the present Code of 
Civil Procedure to the lower appellate Court 
with directions to re-admit the appeal under 
its original number in the register and to 
proceed to determine it according to law. 
The appellant will get the costs of this appeal 
including fees on the higher scale Other 

costs will abide the event. 

Oase remanded. 


(5 M. L. T. 100 ; 82 M. 169.) 


MADRAS HIGH COURT. 


CRIMINAL APPEAL No, 542 or 1908. 
December +, 1908. 


Present .—Mv. Justice Munro and 
Mr. Justice Pinhey. 
Tue PUBLIO PROSECUTOR—APPELLANT 
versus 
BONIGIRI POTTIGADU AND OTHERS— 
ACOUBED. 

Penal Oude (A't XLV of 1880), 8 40)—Criminal Pro- 
cedure Cude (Act V of 1893), 3, 423 (2)—Evidence Act 
(I of 1872), 8 51—Gang of dtcoits—Habitually commit. 
ting dicotty, uhat constitutes --How to be proved 
—Hvidence uf crimes other than daroitues —Admisat- 
bidity of—Jury Verdict of —Interference within appeal, 

In a caso under section 400, Indian Penal Code, 
the prosecution 18 bound to prove that the accased 
belonged to a gang which was consciously associated 
for the purpose of habitually committing dacoities. 

The section postulates the oxistence of a definite 
gang operating fora definite period. 

The associating and the purposeof association may 
be establshod by direct evidence, or in the absence 
of direct evidence, by proof of facts from which 
they may bs reasonably inferred 

Evidence to show that the accused had commit- 
təd crims3 othar tha dacoities 13 reilly evidence 
of bad character, and such evidence is inadmissible 
unter section 540f the Evidence Act, in all oases 
where the bad character of the accused is not a fact 
in issus 

An appollate Court can only interfore with the 
verdict of a jury whon itis satisfied that the verdict 
i3 erroneous owing: to a misdirection by the Judge 
or a misunderstanding of the law on the part of 
the jury. 

Appeal under section 497 of the Criminal 
Procedure Code against the judgment of 
acquittal passed on the acoused in Sessions 
Case No. 55 of 1907 by the Sessions Jadge of 
North Arcot. 

Judgment. 

Munro, J—The thirty-nine accused were 
tried by a jury for an offence under section 
409, Indian Penal Code and were found not 
guilty and acquitted. Against the acquittal 
the present appeal has been filed by the 
Government. 

Before we can interfere with the verdict 
of the jury we must under section 423 (2) of 
the Criminal Procedure Code, be satisfied that 
the verdict is erroneous owing to the misdirec- 
tion by the Judge or toa misunderstanding 
on the part of the jury of the law as laid ` 
down by him. The latter alternative may be 
left out of account in this case as there is no 
contention that the jury misunderstood the 
law as leid down by the Judge. 


. 
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In a case under section 400, Indian Penal 
Code the prosecution is bound to prove that 
the acensed belonged toa gang which was 
consciously associated for the specific purpose 


of habituaily committing dacoity. The as-- 


sociating and the purpose of association may 
be proved by the direct evidence that the 
accused or the accused and others met and 
determined to join together for the purpose 
of habitually committing dacoity. Such 
direct proof will, however, be rarely forth- 
coming and ib is not contended that there 
is such proof in the present case. In the 
absence of direct evidence the associating and 
the purpose of association may be established 
by proof of facts from which they may 
be reasonably inferred, and it is such proof 
that the prosecution claims to have given. 
Evidence has been adduced to show :—, 

1. That the accused with one exception 
are more or less closely related. 

2. That the accused move about in batches 
have been arrested in batches and are absent 
from home in batches. ; 

3. That the accused commit dacoities in a 
uniform manner. 

4. That the accused in batches commit 
crimes other than dacoities. 

5. That the accused have rescued one an- 
other from lawful custody. 

6. That the accused have been seen under 
suspicious circumstances. 

7. That the accused have been concerned 
in a large number of dacoities. 

With regard to (3) I agree with the Ses- 
sions Judge that there is nothing to show 
that the manner in which the accused are 
suid to have committed dacoities is peculiar 
to them. 

With regard to (4) it may at least be 
doubted whether evidence to show that the 
accused had committed crimes other than 
dacoities would be relevant to the charge. 
Such evidence is really evidence of bad 
character and is excluded by section 54 of 
the Evidence Act for the bad character of the 
accused is not a fact in issue in the present case. 

With regard to (6) the prosecution has no 
ground, as to the manner in which the Ses- 
sions Judge placed the matter before the 
jury. He rightly stated that if members of 
the gang were found in groups under sus- 
after a dacoity ‘evidence to that effect would 
be relevant. : : 
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With regard to Nos. (1) (2) and (5) it has 


to be remarked that the accused are Kora- 
chas. Korachas are a wandering tribe and 
even when engaged in lawful avocations they 
wander about in groups. Being members of 
such a tribe and being more or less united by 
ties of blood, it is not to be wondered at that 
they should rescue each other from custody 
when occasion arose. 

The evidence as to Nos. (1) (2) and (5) 
has thus much less weight than that it 
might otherwise have andthe Sessions Judge 
was perfectly right in pointing this out to 
the jury. 

Then remains No. (7). Ifthere were suffici- 
ent reliable evidence that the accused or groups 
of them had been concerned in a large number 
of dacoities in a comparatively short space of 
time, ıt might notimproperly be inferred 
from that evidence alone that they were mem- 
bers of a gang associated for the purpose of 
habitually committing dacoity. In a case like 
the present where there is no direct proof of 
any associating for the purpose of habitual 
dacoity, such evidence is absolutely essentials 
The charge is drawn up asif the gang had 
been in continuous existence from 1877 to 
1907. The Public Prosecutor preferred, how- 
ever, to endeavour to show the existence of a 
gang from 1897 from which year dacoities are 
said to have been more numerous He com- 
plained of the manner in which the evidence 
regarding these dacoities had been presented 
to the jury, and contended that the Sessions 
Judge in addition to pointing out the dacoities 
in which each of the accused was said to have 
been taken part, should have also stated to 
the jury, of the accused who were said to have 
been concerned in each dacoity so as to bring 
out the feature of association. We, therefore, 
asked the Public Prosecutor to deal with the 
dacoities in the latter manner. He didso 
with the result that our conclusion was that 
if the evidence had been so placed before the 
jury they would probably have been un- 
favourably impressed rather than otherwise. 
The number of dacoties said to have been 
committed by some or others of the accused 
from 1898 to 1906, is 21. In 12 of these the 
only evidence to implicate any of the accused 
is the evidence of the approvers and it is 
admitted that, save in two of these 12 cases 
it was not even suspected at the time the 
dacoities took place that Korachas were con- 
cerned. In another case the only corrobora- 
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tion of the evidence of the approver is the 
statement of the Prosecution witness No. 94 
that the 9th accused was one of the dacos. 
The dacoity wasin 1900. It does not appear 
that the witness saw the Sih accused again 
‘before 1907 and little weight can be given 
to the identification. In another alleged 
dacoity only the 5th accused was convicted 
and not for dacoity but for robbery. In an- 
other dacoity accused Nos. 1,2,4 and 5 
were arrested but discharged while the 35th 
accused was convicted. A number of other 
accused were said by the approver to have 
been concerned but as to them there is no 
corroboration, In another dacoity accused 
Nos. 16, 17, 20, 21, 22, 24, 38 and 8 were 
arrested but were acquitted. Ina dacoity of 
1902 accused Nos. 1, 6, 7, 18, 19, 21, 22, 26 
and others were said by the approver to have 
taken part and evidence of identification of 
the above accused was given by the Prosecu- 
-tion witnesses Nos. 83, 84, 85 and 86. These 
witnesses do not seem to have seen the accused 
after the dacoity till 1907, and we should 
certainly hesitate to accept the identification 
as reliable. In the remaining 4 dacoities 
which were between 1903 and 1906 there is 
some evidence of identification to support the 
evidence of the approver. In one of these cases 
7 of the accused, in another 4, in another 7, 
and in the remaining 1, two of the accused 
are said to have taken part. Thereis also 
evidence that accused Nos 1, 2, 4,9, 15, 20, 
23, 27, 31 and 35 have been once convicted 
for dacoity while accused Nos. 10 and 24 have 
been convicted twice and accused No. 30, 
three times. 

I do not think there is such proof of com- 
plicity of the accused in dacoities as to justify 
the inference that they belong toa gang as- 
sociated for the purpose of habitually com- 
mitting dacoity. The jury who were pro- 
perly directed as to how they should deal 
with the evidence of the approvers found that 
the evidence as a whole did not establish the 
existence of a gang of persons associated for 
the purpose of committing dacoity habitually 
and I think that was a proper verdict on the 
evidence f 

1 would, therefore, dismiss this appeal. 

Pinhey, J.—I entirely concur in the jadg- 
ment of my learned brother Mr. Justice Munro 
and have little to add on my own account. 

Section 400, Indian Penal Code, appears to 
postulate the existence of a definite gang 


operating for a definite period and the object 
of the section would seem to be to provide 
for the punishment of those proved to be 
members of sucha gang and against whom 
evidence is not forthcoming to convict them 
of specific offences of dacoity. 

It seems to me that the Sessions Judge 


‘detected the real flaw in the prosecution and 


that under his dictum the jury brought in a 
correct and proper verdict. The evidence 
did not establish the existence for over 30. 
years of any such gang as ‘the section con- 
templates. 

Even 1f the evidence of the “three approvers 
could be entirely relied on, it proves only that 
Korachas asa class are addicted to crimes 
against property and periodically more espe- 
cially in seasons of scarcity, gangs that would 


.probably be punishable under section 400, 


Indian Penal Code, were formed which set out 
on expeditions oflonger or shorter duration 
and then dispersed. As pointed out by tlie 
Sessions Judge each such gang must be se- 
parately dealt with if itis intended to apply. 
section 400, Indian Penal Code. 

Tho verdict was right and the appeal sit 
be dismissed. 


Appeal dismissed. 


(5 M. I. T. 102.) 
MADRAS HIGH COURT. 
Seconp Cryin APPEAL No. 46 or 1906. 
. November 18, 1908. 
Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Abdur Rahim. 
VALASUBRAMANIA PILLAI— APPELLANT 
versus i 
RAMANATHAN CHETTIAR AND CTHERS 
— RESPONDENTS. 

Limitation Act (XV of 1877), s3 £0,21—Partner- 
ship debt—Part-payment by one partner-— When binding 
on others. 

A part-payment by one partner of a debt due by 
the partnership firm is not binding on the other 
partners unless there is evidence to show that the 
patner making the payment had authority to do 
so on behalf of the frm. Such authority is not to 
be presumed as an ordinary rule, ina going mercantilo 
concern Premji Ludha y. Dossa Doongersey Louj: 
Nunji, 10 B. 358, not approved. 

Second appeal against the decree of the 
District Court of Tinnevelly in A. S. No. 55 
of 1905 presented against the decree of the 
Court of the District Munsif of Tinnevelly in 
O. S. No. 141 of 1904. 
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Judgment.—wWe are unable to adopt 
the view expressed by the learned Judge in 
paragraph 4 of his judgment that, in the 
absence of any evidence to the contrary a part- 
payment by one partner of a debt due by the 
firm must be an act necessary for, or usually 
done in carrying on the business of the 
firm and is, therefore, binding on the other 
partners. 

As we read section 21 of the Limitation Act 
there must be evidence of some fact over and 
above the fact that the payment is made by a 
partner to show that the partner making the 
payment had authority to do so on behalf of 
other partners before another partner can be 
held chargeable by reason of the payment. 
It seems to us that the observation of Scott, J. 
in Premji Ludha v. Dossa Doongersey Lowji 
Nanji (1) that in a going mercantitle con- 
cern, such agency is to be presumed as an or- 
dinary rule, is merely a dictum and in our view 
it is necessary in order, to iake the case out of 
section 21 of the Limitation Act to show some- 
thing more than thefact that the partner who 
made the payment isapartner ina going 
mercantile concern. There must, in our 
opinion, be some evidence that ın the course 
of business the partner who had made the 
payment had authority to do so, on behalf of 
the firm. In the present case we find no such 
_ evidence. The payment was made by the 
6th defendant individually and did not pur- 
port to have been made on behalf of the firm. 
The plaintiff's accountant stated in his evi- 
dence that the 6th defendant made the pay- 
ment from the funds of the joint shop and that 
the shop accounts contained an entry of the 
payment. The accounts not having been pro- 
duced the statement as to what they contained 
was of course notevidence, and we are not 
prepared to hold on the strength of the state- 
ment of this witness that the amount was paid 
from the funds of the shop and thatthe 6th 
defendant was in fact huthorized by the other 
members of the firm to make the payment so 
as to render them chargeable. 

The decree of the lower Appellate Court 
must be set aside so far as the 2nd defendant- 
appellant, is concerned. The plaintiff must 
pay the costs of the 2nd defendant in this 
Court and in the lower appellate Court. 


Appeal allowed. 
(1) 10 B. 358 at p 262. 
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MADRAS HIGH COURT. 
Criminar Revisron No. 303 or 1908. 
December 3, 1908. 

Present :—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
SUBRAMANIA PILLAI AND orners— 
PETITIONERS 
versus 
SANNASIA PILLAI AND OTHERS— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss, 145,147 
—Nottce gwen under 6, 147—Eventusl order under s. 
1456—Furlure lo mbimate to partics change of section 
—Jurisdiction to pags order under s. 145. 

A Magistrate gave notice to the parties under sec- 
tion 147 Cr P 5! On the datoof hearing, objection 
was taken that the case cid not fall under section 
147. The Magistrate proceeded to deal with the 
case without deciding or informing the parties that 
the case fell under section 145 Or, P. C. Eventually 
he passod an order purporting to be under section 
146, Cr. P Code: 

Held, that the Magistrate acted without jurisdie- 
tion in passing a final ozer under section 145 Cr. 
P. C. without first making en c:Ccr under the first 
paragraph of that section 

Petition under sections 435 and 439, Crimi- 
nal Procedure Code, and section 15 of the 
Charter Act praying the High Court to revise 
the order of the Deputy Magistrate of Madura 
Division, dated the 30th April 1908, in Mis- 
cellaneous Case No. 23 of 1908. 

Order.—In this case the Magistrate 
gave notice to the Petitioners under section 
147 of the Criminal Procedure Code. When 
the case camo on for hearing objection was 
taken that the case did not fall under section 
147 of the Criminal Procedure Code. To this 
it was answered that the case even if it did 
not fall under secticn 147 of the Criminal 
Procedure Code did fall veder section 145, 
Criminal Procedure Code. The Magistrate 
passed the following order -— 

“ It seems to me that the Court has juris- 
diction to try the case and evidence of posses- 
sion has to be gone into.” We cannot gather 
from the order that the Magistrate actually 
decided that the case fell under section 145 of 
the Criminal Procedure Code and gave notice 
to the parties that he intended to deal with it 
under that section. He, however, eventually 
passed an order purporting to be under sec- 
tion 145 of the Criminal Procedure Code. 
Strictly speaking the Magistrate acted without 
jurisdiction in passing an order under section 
145 of the Criminal Procedure Code without 
first making an order under the first para- 
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graph of that section. If, however, if ap- 
peared that the Magistrate after hearing the 
preliminary argument told the parties he in- 
tended to proceed under section 145 of the 
Criminal Procedure Code and that they should 
if they wished put in the written statements 
referred to in the first paragraph of section 
145 of the Criminal Procedure Code, we 
might perhaps not have been prepared to say 
that this was a fit case for our interference. 
But as even this was’ not done we think that 
the order was passed without jurisdiction. 
We therefore, set it aside. 
Order set astde. 


— 


(5 Af, L. T. 108.) 
MADRAS HIGH COURT. 
ORIGINAL Cryin Jorisprction Svir No. 89 oF 

1896. . 
October 30, 1907. 

Present :—Mr. Justice Wallis. 
N. R. AUDIPURANAM PILLAI— 
PLAINTIFF 
VETSUS 


N. APPUSUNDRAM PILLAJ—DEFENDANT. 

Irmitation Act (XV of 1877), sch. TI, Arte. 140 and 
144—Adierse possession of devisce—Will, construc- 
tion of-—Deviaing estate to be enjoyed by devisees and 
thear descendants jor life-—Establashing a line of de- 
scent unknown to Law, effect of—Valrdity of bequest. 

Where property was bequeathed to three persons 
in common, and after the testator’s death, oniy 
two remamed in possession of the property: Held, 
that whether they be taken as tenants-in-common 
or jont tenants, the entry of one would be entry 
on behalf of the others, unless there were clear evi- 
dence of an intentionto hold adversely. In the absence 
of such an intention, a suit for possession by the 
devisee not in possession ia not governed by art. 140, 
schedule JI of the Limitation Act. 

The true mode of construing a will is to consider 
it as expressing in all its parts, whether consistent 
with Jaw or not, the mtention ofthe testator. Where 
a devise was in the following terms -—My self-acquir- 
ed property, the aforesaid houses (describing them), 
by the three devisees (naming them) from genera- 
tion to generation (or in lineal succession) unitedly 
or jointly, the survivors surviving without power of 
gft, ete, or sale, shall Fe enjoyed: Held, that 
the intention of the testator was to. provide that 
the estate should be enjoyed by the three devisoes 
and their descendants as long as any of them exist- 
ed; and this in effect established a line of descent 
unknown to law. Henco the lnnitations contained in 
the will were void, at any rate beyond the lifc- 
time of the devisces sothuton the death of the last 
survivor the heir of the testator would be entitled 
to succeed as on an intestacy. 


‘widow in 1880. 
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Judgment.— This is a suit by the 
plaintiff as heir of his father Ramalinga to 
establish his right to a one-third share of two 
houses which were bequeathed under the will, 
Exhibit A ofone Sooboo Pillai, probate of 
which was granted on 21st June 1875. Under 
this will the two houses which were the self- 
acquired property of the testator were devised 
to Ramalinga and Veerasawmi brothers of the 
testator’s wife and Cundasami the testator’s 
son in terms the effect of which will have to 
be considered later. The defendant succeeded 
to OCundasami’s share on the death of his 
Ramalinga died in 1895 
leaving the plaintiff as his heir, and Veera- 
sawmi died in 1896 leaving his share to his 
son Dorasawmi, which share was subsequently 
acquired by the defendant by purchase at 
Court auction. On the part of the defendant, 
it is contended that the plaintiff’s suit is bar- 
red by limitation, as there is no satisfactory 
evidence that his father Ramalinga ever got 
possession of his share and, if not, he became 
barred in 12 years as dévisee under article 
140 of the Limitation Act. Ramalinga for 
some reason seems to have lived in a separate 
house of his.own and evidence of his partici- 
pation in the profits of the devised houses is 
very slight: but it is admitted that Cunda- 
sawmi and Veerasawmi lived in a part of the 
devised premises until their respective deaths 
in 1880 and 1896, and whether they be taken 
as tenants-in-commin or joint tenants, the 
entry of one would be entry on behalf of the 
rest, unless there were clear evidence of an 
intention to hold adversely. (Freeman on 
Co-Tenancy Act 166). Here there is absolute- 
ly no evidence of any intention on the part of 
Cundasawmi or Veerasawmi to hold adversely 
to Ramalinga. Veerasawmi and Ramalinga 
were executors under Sooboo Pillai’s will and 
acted in harmony throughout. I must, there- 
fore, hold that Ramalinga was in possession 
through the other devisees until his death, 
Consequently article 140 will not apply and it 
is not contended that the plaintiff’s suit is 
barred under any other article. I, therefore, 
find the third issue in the plaintiff's favour. 
The more important question in the case is, 
whether the will conferred upon the three 
devisees a known estate of inheritance, or 
whether the limitations, contained in it were 
void at any rate beyond the life-time of the 
three devisees so that on the death of the last 
surviyor the defendant who js the heir of 
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Booboo Pillai would be entitled to succeod as 
on an intestacy. As pointed outin the Tagore 
Caso: “The true mode of construing a will 
is to consider it as expressing in all its parts 
whether consistent with law or not the inten- 
tion of the testator and to determine on a 
consideration of the whole will whether as- 
suming the limitation therein mentioned to 
take effect, an interest claimed under it was 
intended under the circumstances to be con- 
ferred.” For this purpose it is necessary to 
get as accurate a translation as possible of tho 
Tamil original and with the assistance of the 
Interpreter and both sides, the material pas- 
sage may be translated as follows, preserving 
the precise collocation of words in the origi- 
vial. ‘My self-acquired property the afore- 
said houses (describing them) by the threo 
devisees (naming them) from generation to 
generation (or in lineal succession) unitedly 
Cor jointly) the survivors surviving without 
power of gift, &c., or salo shall be enjoyed.” 
The chief controversy between the parties has 
been as to the meaning of the words “ Vamsa 
Paramparai” and “‘Egopithn.” Tho former 
words being translated literally means line of 
succession as “in lineal succession,” and it has 
been argued that these words shew an inten- 
tion to create a succession of life-estate which 
are not allowed by law. Following the deci- 
sion as to similar words in other Hindu wills, 
I should be prepared, if these words stood 
alone, to hold that they merely show an in- 
tention to create an estate of inheritance 
and do not create a line of descent unknown 
to law. They have, however. to be read with 
the words that follow immediately The next 
word is “ Egopithu” which was rendered in 
the Court translation ‘‘unanimously.” The 
literal translation ‘is said to be “acting as 
one” or “together” and it is said for the 
defendant, to be used in promissory notes exe- 
cuted by several persons as meaning jointly as 
opposed to severally. For the plaintiff, it is 
contended, that the word! ‘‘ Hgopithn ” merely 
means harmoniously or unitedly and is not io 
be taken usa word of limitation. Reading 
this word not only with the words in lineal 
succession which immediately precede but 
also with the words “the survivors surviving 
without power of gift, &c, or sale” which 
immediately follow, I am unable to accept the 
suggestion that no effect should be given to 
the word “ Egopitha ” in construing the dis- 
position as a whole. So construing it I cannot 
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find that, as suggested for the plaintiff, it was 
the intention of the testator to pass the estate 
to the three devisees named and their respec- 
tive heirs as tenants-in-common. The testa- 
tor’s intention was in my opinion not to pass 
any such estate to the three devisees but to 
provide that the estate should be enjoyed by 
the three devisecs and their descendants as 
long as any of ihem existed and this is in 
effect to estabish a line of descent unknown 
to law. 

The fact that the testator does not expressly 
say that it is his intention to create a succes- 
sion of life estates as in the Tagore case. 
Jatindra Mohan Tagore v. Canendra Mohan 
Tagore (1) is immaterial. Tarokessur Roy v. 
Soshi Shtkhuressur Rey (2) as observed by 
the Privy Council in Norendro Nath Sircar v. 
Kamalbasint Dasi (3). “To construe one 
will by reference to expressions of more or 
less doubtful import to be found in other wills 
is for the most an unprofitable exercise.” What 
the Court has to do in the words of Lord 
Halsbury in Garringe v. Mahlsteal (4) 
is “to construe the will which is before 
us itself and give the natural meaning to 
the words and the sentences therein con- 
tained.” So consirning the present will I 
find it impossible to hold that the intention 
was to confer upon the three devisees and the 
respective heirs estates of inheritance as 
tenants-in-common: and if I am to refer to 
other cases I think this case falls with in the 
principle of Shookmoy Chandra Das v. Mono: 
hari Dusst (5). I am, therefore, of opin- 
jon that on the death of Veerasawmi the 
defendant was entitled to succeed to the de- 
vised premises as heir of Sooboo Pillai, and 
this disposes of the Ist issue. As regards 
the 2nd issue, I fail to see any reasons why 
the defendants should be estopped from so 
claiming to succeed. I find the 2nd issue, 
therefore, so far as it arises in favour of the 
defendant. The 4th issue must be answered 
in the negative. There is no evidence in 
support of the contention raised in the th 
issue which must be found for the plaintiff. 
In the result the plaintiff's suit is dismisscd 
with costs. 

Suit dismtesed. 


(1) Sup Vol I. A 47,9B L R 377; 18 W. P. 359. 
. (2) 9 C 952; 10 I A. 5l; 180 L. R 62. 

oy 28 C. 563; 23 I. A. 18. 

4) (1907) A. C. 226. 

(5) 110. 684, 12 I. A. 103. 
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MADRAS HIGH COURT. 

Lerrers Patent APPEAL No. 23 or 1908. 

- -December 1, 1908. 

Besani: :—Mr. Justice Maller and Mr. Justice 
Sankaran Nair. 
SUBBARAYA CHETTI awp ANOTHER— 
APPRLLANTS 
versus 
RATHNAVELU CHETTY—Responpext. 

Cil Procedure Code (Ao: XIV of 1882), 8. 18—Same 
caus? of a tran—First samt for possession—Second 
sust for arrears of rent—Whether second sut ba~red 

The property m sut was a houselet on an agreg- 
ment under. Which the tenant undortook to vacate 
the premises on a month’s notice The notice was 
duly given but thé tenant did not surrender The 
landlord sued for possession and obtained a decree, 
and subsequently he bronght a suit for arrears of 
rent due under the lease. . 

Held, that the causes of action in the two 
suits were clearly different and distinct, and hence 
the second suit was not barred by section 48, C. P C. 

The cause of action for any portion of the rent is com- 
plete when that part of the rent is due and is unpaid; 
the cause of action for recovery of the property 
does not arise unless the tenancy is determined. 
The one 18 founded on the obligation to pay for the 
ocoupation, the other on an obligation to withdraw 
from the occupation. 

Venkoba v. Subbanna, 11 M. 151; Gulla Saranna 
v. Malanti Ramanadhan, (S.A. 614 of 1965); Lales. 
sor Babu v. Janki Bibi 19 O 616; Tumupas v. 
Narasimha, 11 M. 210; Manshar Lali v. Goun 
Sankar, 9 O. 283; Mewa Kuar v Banarsı Prasad, 
17 A. 533, referred to. 

Shuumnga Pillai v. Syed Gulam Ghose, 27 M. 
116, distinguished 

Appeal under section 15 of the Letters 
Patent against the judgment of the Hon’ble 
Mr. Justice Boddam dated 10th March 1908 
in Civil Revision Petition No. 599 of 1907 
presented to revise the decree of the Court of 
the District Munsif of Poonamallee in Small 
Cause Suit No. 649 of 1907. | 

Judgment.—tThe property in suit is a 
house let on an argeement under which the 
tenant undertook to vacate the premises on a 
month’s notice. The notice was duly given 
but the tenant did not surrender ; the landlord 
sued for . possession and obtained a decree ; 
he now sues for arrears of rent due under the 
lease. 

The question for decisionis whether the 
suit is barred by section 48 of the Civil Pro- 
cedure Code, whether, that is, the claim for 
rent is a part of the claim which the plaintiff 
was entitled to make in respect of the cause 
pf action in which Be founded his suit for 
possession, 5 
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_ Letit be granted for the purposes of this 
judgment that the appellants are right in 
contending that the claim for rent and the 
claim for possession are both claims arising 
out of, or founded on obligations < created by 
the agreement, that is to say, that the learned 
Judge was in error in holding that the founda- 
tion of the earlier action was tort and of the 
latter contract. That does not conclude the 
question for it remains to be seen whether 
both claims are claims in respect of the cause 
of action for ejectment. Tt is clear that the 
causes of action in both suits are not the same. 


The cause of action for any portionof the 


rent is complete when that part of the rent is 
due and is unpaid; the cause of action for 
recovery of the property does not arise until 
the tenancy is determined—the one is founded 
on the obligation to pay for the occupation, the 
other on an obligation to withdraw from the 
occupation. The whole claim which the plaint- 
iff is entitled to make in respect of the latter 
cause of action seems to be a claim to be put 
in possession of the property. He is entitled 
no doubt to join in the same action, claims for 
rent and damages [section 44 (a) and (b)] but 
those claims are parts of separate causes of 
action and are not parts of the claim in res- 
pect of the cause of action for recovery of 
possession. They are unconnected with the 
obligation to surrender. In Venkoba v. Sub- 
banna (1) the learned judges draw attention to 
the change made by the later codes as com- 
pared with Act VIII of 1859 and explain the 
law as it now stands to require the plaintiff to 
include in his suit “ not only the claim arising 
out of that cause of action but also any other 
claim founded on the same cause of actionand 
enforceable at the date of the former suit,” 
It is to be inferred that a claim “ in respect 
of’ a cause of action is a claim ‘founded on’ 

that cause of action, and the difference bet- 
ween a claim ‘founded on’ a cause of action 
and a claim ‘arising ont of’a cause of 
action, seemsto be morea difference of me- 
taphor than a difference in the quality of the 
claim. 

To read the phrase ‘in respect of the cause 
of action’ as we are asked on behalf of the 
appellants to read it, that is to say, as equiva- 
lent to arising out of any obligation created 
by the contract which creates the obligation 


on which the canse of action is based” would ~- 


be, we think, to extend its meaning further 
(4) 11 M. 161. : c 
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that the language will properly go—and 
might conceivably require a plaintiff to join 
in his suit -for recovery of immoveable pro- 
perty cause of action which by section 44 he 
ia precluded from joining without the leave of 
the Court or at any rate would render un- 
necessary the latter part of exception (a) and 
exception (b) in that section. 

Reliance is placed on behalf ofthe appellants 
on Shunmugam Pillai v. Syed Qulam Ghose 
(2), but that case is distinguishable; the learned 
Judges there hold that “there was but one 
cause of action, ‘non-payment of rent’ and 
though the rents became payable under dif- 
ferent documents and at different times they 
are only different claims under the same cause 
of action or tenancy.” The cause of action 
based on the obligation to pay rent and the 
claims of rent for different years were claims 
in respect of that obligation and, therefore, in 
respect of the cause of action. 

The cases in which it has been held that a 
claim for mesne profits due at the time of a 
suit for possession, may be subsequently en- 
forced in a separate suit Dalessor Babui v. 
Junki Bibi (3) and vice versa that a claim for 
possession may be enforced after a claim for 
mesne profits has been made good in a for- 
mer suit. Tirupati v. Narasimha (4), Monohur 
Lall yv. Gouri Sunkur (5) are not so strong as 
the presdnt case. They may be open to the 
observation made by the learned Judges in 
Mewa Kuar v. Banarst Prasad (6) in which 
the opposite view is taken to the effect that the 
cause of action for possession, and the cause of 
action for mesne profits are one and the same, 
the wrongful possession of the defendant. By 
wrongfully holding onto the’ property, the 
defendant deprives the plaintiff of his posses- 
sion and the fruits thereof. This view has 
the support also of Venkoba v. Subbanna (1) to 
which we have referred: but that case has 
been departed from and the Calcutta cases 
followed in a recent case in this Court Qull: 
Saranna v. Majantt Ramanadhan (7) and we are 
not called upon to decide between them. In 
the suits with which we are concerned the 
causes of action are clearly different and we 
do not think that the claim now made is a 
part of the claim which the plaintiff was en- 

(2) 27 M. 116. 

(3) 19C. 615 

(4) 11 M. 210, 

(5) 9C 283. 


(6) 17 A. 582, 
(7) S. A. 6'4 of 1905. 
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titled to make in respect of the cause of action 
in the former suit. 

We, therefore, dismiss the Letters Patent 
Appeal with costs. A 
Appeal dismissed. 


(5 M. L. T. 107.) 
MADRAS HIGH COURT. 

Szoonp CIL Arrear No. 375 or 1906, 
December 2, 1908. 
Present:—Mr. Justice Munro and 

Mr. Justice Pinhey. : 
MADHAVA GOWDU alias DAMA 
GOW DU—APPELLANT 
versus 
SISINTI LOKANATHA PATRO AND OTHERS 
— RESPONDENTS. 

Inmtation Act (XV of 1877), sch. IT, ats. 142, 
144, 149—Pnitah-holder from  Government—Suit 
for possession by—Whether suit on behalf of Secretary 
of State—Pertod of Limitation —Adverse ‘possession, 

A suit by a puttah-holder from Government for 
the possession of the property leaséd, from defend- 
ants who pleaded adverse possession, is not a suit 
by or on behalf of the Secretary of State; and hence 
art. 149, schedule II of the Limitation Act does not 


appl. 
Pa th raperumal, Rajah v. The Secretary of State for 
India, 30 M 245 at p.248, referred, to. 

The suit must fall under either ‘art 14% or 144, 
If the former article applies the plaintiff must prove 
that he or the Government, through whom he claims, 
was in possession within 12 years before suit. If 
art 144 apples then the suit will be barred unless 
brought within 12 years from the date when the 
possession of the defendant’s predecessor-in title or 
of the defendant became adverse. 


Second appeal against the decree of the Dis- 
trict Court of Ganjam in A. S. No. 422 of 
1905 preferred against the decreeof the Court 
of the District Munsif of Aska in O. S. No. 41 
of 1905. 

Judgment.—tThe District Judge ap- 
pears to hold that even ifthe defendants and 
their predecessor-in-title had been in adverse 
possession of the suit lands for 12 years but 
for less than 60 years before the plaintiff ob- 
tained puttah the plaintiff's suit would not be 
barred. In so holding the District Judge is 
clearly wrong. The plaintiff's suit not being a 
suit by or on behalf of the Secretary of State, 
article 149 of the second schedule of the 
Limitation Act does not apply—Vide Kuthaa- 
perumal Rajali v. The Secretary of State for 
India (1) and the cases therein cited. The suit 


must fall under either article 142 or 144. Jf 
(1) 80 M. 245 at p. 248, 
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the former article applies the plaintiff must 
prove that he or the Government through 
whom he claims was in possession within 12 
years before suit. If article 144 applies then 
the suit will be barred unless brought within 
12 years, from the date when the possession of 
the defendants’ predecessor in-title or of the 
defendants became adverse, ifit really did 
become adverse. 

We, therefore, reverse the decree of the 
District Judge and remand the appeal for dis- 
posal according to law. Costs will abide the 
event. , 

As the question of limitation was not clearly 
taken inthe first Court the parties are at 
liberty to adduce evidence on the point. 


Appeal allowed and case remanded. 


(5 M. L. T. 107.) 
MADRAS HIGH COURT. 
Seconp Civiu Appear No. 1478 or 1904. 

November 13, 1908. i 
Present :—Mr. Justice Wallis and 
Mr. Justice Miller. 
VARADAYA SHETTI—APPRLLANT 
versus - 
TYAMPA SHETTĪ AND OTHER8S— 
RESPONDENTS. 

Easements Act (V of 1882), s. 15, Explanation IJ—In- 
terruption, what constitutes—Immemorial right to 
easement, effect of 

Explanation II to section 16 of the Indian Fase- 
ments Aot provides that nothing 18 an interruption 
which is not submitted to, or acquiesced in for 
one year. 

Section 15 does not apply to the caso of a person 
who has enjoyed the right for so long that the en- 
joyment should be referred to a legal origin. 

Rajrup Koer v. Abul Hossein, 6 0. 391; 7 O. L. R. 
529; 7 IL. A. 240, followed 

Second appeal against the decree of the 
Subordinate Judge’s Court of South Canara, 
in Appeal Suit No. 27 of 1903 presented 
against the decree of the Court of the Dis- 
trict Munsif of Karkal in Original Suit No. 
85 of 1902. , 

Judgment.— (20th September 1907.) — 
The Subordinate Judge has not found distinctly 
whether there was any interruption of the 
atatutory period. Explanation II to section 15 
of the Indian Easements Act provides that 
nothing is an interruption which is not sub- 
mitted to or acquiesced in for one year. On 
the occasion of the first obstruction the plaint- 
iff prosecuted the lst defendant to conviction 
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for the obstruction which goes to show that 
the obstruction was not then submitted to. 
We must ask the District Judge to record a 
distinct finding as to whether there was any 
interruption as defined in Explanation I with- 
in the statutory period. 

The plaintiff also pleaded that he had an 
immemorial right to this easement, and if the 
evidence showed that he had enjoyed it for so 
long that the enjoyment should be referred to 
a legal origin, it would not be necessary for 
him to bring his case within section 15 of the 
Indian Easements Act, Rajrup Koer v. Abul 
Hossein (1). 

We must call onthe District Judge to 
return a finding on this question also on the 
evidence on record. Findings should be sub- 
mitted within two months. Seven days will 
be allowed for filing objections 

In compliance with the above order, the 
District Judge submitted the following 


FINDING. 

This is a case remanded by the High Court for 
finding. 

1. Plaintiff got a decree setting forth his right to 
put a channel in the west of field 2 in the plan to 
water from his tank 9 to his field 4 with certain 
injunchons and damages. 4 i 

Defendants appealed. The Sub-Judge reversed the 
Munsif’s decision holding that plaintiff showed no 
20 years’ prescription since there had been interrup- 
tion. 

2. The High Oourt called for findings as to 
whether there was interruption acquiesced in for 
one year and whether the plaintiff had an 
immemorial right to the waterand water way in 
question 

3. Under section 15 of the Easements Act, 
plaintiff must show enjoyment of the right claimed 
peaceably and without interruption for 20 years 
prior to January 1900 since this suit was filed in 
January 1902, 

Interruption means cessation of enjoyment by reason 
of obstruction submitted to, or acquiesced im, for one 


year. 

4 The Munsiff relied on plaintiffs witnesses | and 
2 They appear to be reliable and independent 
witnesses and I also accept their evidence. 

5 Plaintiff requires the channel in field 2 to take 
water from tank 9 to field4 only after October t5, 1. e., 
for the Suggi crop. 

There is evidence of witnesses 1 and 2 that plaintiff 
has enjoyed this right for 80—i0 years prior to 1902, 
In 1898, however, there was obstruction by defendants, 
Plaintiff did not submit to this but broughta case 
which ended in conviction which was confirmed on 
appealon 18th Jannary 1899. So far plaintiff had suc. 
ceeded. Defendants tried révision but failed again. 
Plaintiff had no occasion to use the right again til) 
October 1899. He was again obstructed. His 20 yearg 
ended in Jannary 1900. He sued in January 1902 


(1) 6 0.394; 7 C. L. R. 629; 7 I. At 240, 
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It follows that there was mo obstruction 
acquiesced in by plaintiff for one year in the 
period of 20 years ending with January 1909. 
6. I, therefore, find thero was no interruption as 
defined in Explanation II within the statutory period 
and plaintiff had enjoyed this mght for at least 40 
‘years prior to date of suit. This may be called 
immemorial right. = 


The case was again posted, after the return 
of the above finding, and the Court delivered 
the following 

-Judgment.—the finding is that the 
plaintiff has been in enjoyment of the right 
for at least forty years, which the Judge says 
-may be called immemorial right. We think 
that he means to find that enjoyment must 
be referred to a legal origin. Itis, therefore, 
unnecessary for the plaintiff to rely on section 
15 of the Indian Hasements Act. The decree 
of the Subordinate Judge must be set aside 
and that of the District Munsif restored 
with costs here and in the lower appellate 
Court. 

Appeal allowed. 


(5 M. L. T. 108 ; 19 M. L. J. 106.) 


MADRAS HIGH COURT. 
CivIL APPHAL No. 115 or 1905. 
November 16, 1908. 

Present :—Mr. Justice Sankaran Nair and 
Mr. Justice Abdur Rahim. 
SREERAJA VENKATA NARASIMHA 
APPA ROW BAHADUR— APPELLANT 
versus 
SREE RAJAH MALRAJU LAKSHMI 
VENKAYAMMA ROW BAHADUR, 
AND OTHERS—RESPONDENTS. 

Trusts Act (II of 1882), 88 92, 94—Contract Act 
(IX of 3872), s. 2 (d), (e), (h)—Constructie trust, 
meation of—Benefical s+wterest— Purchase wrth inten- 
tron to gift property to another—Contract— Agreement 
—Ounsideiation—Residence with promsse— Whether 
constitutes consideration 

Where A purchased a village in her own name, 
with the intention of settling the property on B, 
whom she had maintained and brought up asa 

“daughter but no perfected gift was made and the 
income of the village was not given to B- 

Held, that B had no beneficial interest in the 
village and that the village was not purchased benam+ 
or in trust for B. 


A promised to leave the village to Bin considera- 
tion of B and her husband living with A, and B 
and her husband did actually live with A till her 
death : 

Teld, that the promise constituted an agreement 
binding on A and enforceable by law. 

Alderson y. Maddison, L R 5 Ex. D. 298, 
red to. 

(Per Abdur Rahim, J. drssentiente). An intention 
to create a trust is not sufficient unless some act is 
done to effectuate that mtention. The Court cannot 
perfect a gift which has been left imperfect by the 
donor, either deliberately or through an accident or 
mis-conception of law. 

-Milroy v. Lord, 4 D F. and J. 26+, referred to. 

A declaration of intention to give cannot be con- 
verted by Court into a declaration of trust. 

Breton v Woollven, L. R 17 Ch. D. 416, referred 
to. 

B and her husband were expecting a bounty 
which they might or might not havb thought that 
they had a sort of moral right to expect. Their 
acts arereferable to that expectation and not to any 
contract. Even if the partiesintended to enter into 
such a contract, it could not be enforced by the 
Court. Maddison v. Alderson, 8 App. Oas 467, re- 
ferred to h 


refer- 


t 


Appeal against the decree of the District 
Court of Godavariin Original Suit No. 32 of 
1908. 

Judgment. 

Sankaran Nair, J—This is an appeal from 
the judgment of the District Judge of 
Godavari holding that the village of Repudi 
was held by the late Papamma Row as trustee 
for the plaintiff subject to the condition 
that she was to retain possession of it till 
her death and that the plaintiff, therefore, 
was entitled to possession on her death. The 
appeal is confined to the appellant’s alleged 
one-third share in the property. Papamma | 
Low was a childless widow in possession of 


.the Zemtndaris of Nidadavole and Medur, 


yielding an annual income amounting to lakhs 


‘of rupees. The defendants are ‘the rever- 


sioners who have been held entitled to succeed 
her on her death. 

The plaintiff's maternal grandmother was 
the sister of Papamma Row’s husband. Her 
paternal grandmother was Papamma Row’s 
sister Her father is the lst defendant, the 
son of Papamma Row’s sister. Her mother, 
the lst wife of the lst defendant, having 
died when she was only 4 years old, Papamma 
Row brought her up as her own daughter, 
gave her in marriage to Venkata Narasimha, 
ez-zenundar of Narasaraopet. Even after 
her marriage in 1886, she continued to live 
with Papammsa Row till her death. It is 
the plaintiff’s case that her husband and 
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herself lived with Papamma Row, as she 
promised to give them properties of consider- 
able value. She purchased the villages of 
Mutchanapalli and Gollamandala in 1890, and 
conveyed them to the plaintiff in 1892 by 
@ formal instrument. She purchased the 
village of Repudiin 1893; and the plaintiff 
contends that it was purchased for her 
benefit. Papamma Row being only a trustee 
for her, and the lower Court has upheld 
her contention. There was no conveyauce 
to the plaintiff by Papamma Row, Papamma 
Row had a Dewan, Venkateswara Row, who 
was in the Ist defendant Rangayyappa Row’s 
service from 1877 and who continued to 
serve Rangayyappa Row even after he en- 
tered Papamma Row’s service. In fact 
Rangayyappa Row also was living with 
Papamma who made him an allowance which 
varied from Rs. 1,500 to 3,000 a month. It 
will be remembered that the plaintif was the 
daughter of Rangayyappa Row. It is neces- 
sary to bear these facts in mind when con- 
sidering the evidence in this case. 

Before the execution of the sale-deed to 
Papamma Row, a sum of Rs. 100 was paid 
to the vendor as an earnest money and in the 
receipt Exhibit E obtained from him there 
is a recital that the village was purchased to 
be given to the plaintiff, a recital which, ac- 
cording to Venkateswara Row, was inserted 
under instructions he received from Papamma 
Row. The day she received this receipt, she 
wrote to the lst defendant reminding him of 
her previous order to purchase the village 
only in her name, which had been com- 
municated both to him and Venkateswara 
Row and she wanted to know why it was dis- 
obeyed. The reply is not forthcoming. 
Venkateswara Row now swears that Papamma 
Row changed her mind after giving him 
these instructions and sent a message which 
did not reich: him to the effect mentioned 
in her letter. His evidence is not consistent 
with Exhibit H and cannot be relied upon. 
No reason is assigned for the recital in Ex- 
hibit E. The letter which insists upon the 
purchase being made in her name “for the 
present™ taken with Exhibit E sug- 
gests a possible intention of future transfer 
and to that extent supports the plaintiff's 
oral evidence. The sale-deed, Exhibit L, 
was taken in Papamma Row’s name. Ven- 
kateswara Row’s explanation is that she 
wanted it to be known that the plaintiff was 


not the purchaser but that she had bought 
it out of her own funds and was going to 
give it to the plaintiff. Why she wanted 
that impression to be created is not explained. 
The position of the partics renders this evi- 
dence improbable and it is falsified by the 
persistent refusal of Papamma Row till her 
death to effect the transfer to the plaintiff 
and her order to Venkateswara Row, Ex- 
bibit H, not to divulge her intentions about 
this estate to others. The plaintiff’s husband 
was evidently anxions about this village and 
after an unsuccessful attempt by Raja 
Kamachendia Appa Row to obtain a trans- 
fer in favour of the plaintiff, he wrote 
Exhibit G to Papamma Row about the 
matter when she replied to him, Exhibit K, 
that he need not trouble her about it, and 
when he pressed her again (Exhibit G,) on 
the point told him that she would act ac- 
cording to her convenience. On this the 
plaintiff herself wrote to Papamma Row who 
replied that she would keep the village with 
ler for her life and give it to her to be 
enjoyed by her after her death (Exhibit D) 
also telling her that all the world knew it 
was purchased for the plaintiff. She con- 
firmed this in a letter (Exhibit H) to the 
Dewan and in another letter (Exhibit P) 
to the plaintiff's husband. The oral evidence 
does not carry the case further than the 
documentary evidence and if it does, cannot 
be relied upon as being the evidence of 
interested witnesses. On this evidence, .in 
my opinion, it cannot be held that any 
trust has been created. The purchase was 
not for the benefit of the plaintiff, 1 have 
pointed out thero is no satisfactory explana- 
tion for the sale-deed not being taken in 
her name and the admission of the plaintiff 
that Papamma Row did not give the income 
of the village to her or her husband 
seems fatal to her contention that she 
had any beneficial interest in the property. 
It is true that Venkateswara Row explains 
that Papamma Row told him that she was 
“ utilizing the revenue even during her life- 
time for some purpose or other for the plaint- 
iff’s benefit.” This is inconsistent with the 
plaintiff's own statement and Venkateswara 
Row's ignorance of the application of the 
revenue of the village is. incredible. Her 
subsequent refusal to recognize the plaintiff’s 
claim by a formal instrument also is remark- 
able. I must, therefore, find that the village 
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was not purchased benam: or in trust for 
the plaintiff. 

Sections 92 and 94 of the Indian Trusts 
Act relied upon by the respondents’ pleader 
do not apply nor does the proviso to section 
5 of the said Act apply to take the case 
out of the operation of that section as 
Papamma Row did not commit or attempt 
to commit any fraud. There was, therefore, 
no trust created by her at any time before 
her death. 

The next question is whether there was 
any contract by Papamma Row to leave the 
property to the plaintiff at her death. The 
documentary evidence is conclusive to show 
that sho told the plaintiff that the property 
would be left to the plaintiff on her death. 
It is necessary to examine the evidence in 
detail to see whether this was only the ex- 
pression of a revocable intention or whether 
it was a promise made for consideration. 
Her case, ay sworn to by her, is this: 
Papamma Row gave her in marriage to 
the zemtndar of Narasaraopet who has his 
properties there. But when it was proposed 
to take her to her husband's house a month 
later she desired the plaintiff and her husband 
to remain with her at- Senivarapet as she 
could not bear any separation from the 
, plaintiff. She told both the plaintiff and her 
husband that besides maintaining them she 
would give the plaintiff jewels and lands. 
Some property was so given and after the 
purchase of Repudi, she promised the 
plaintiff to leave it to her, after Papamma’s 
death. She swears “if Papamma Row 
Garu had failed to enter into such an 
agreement in respect to Repudi, myself and 
my husband would not have stayed there” 
t.e, with Papamma Row at Senivarapet. 
She is corroborated in this generally by the 
other witnesses. But they are all interested 
and we have to see, therefore, how far the 
documentary evidence supports her conten- 
tion. When the sale-deed for Repudi village 
was executed in Papamma Row’s name, the 
plaintiff's husband suddenly left her palace 
and returned tohis own houseat Narasaraopet. 
His evidence that his reason for leaving Se- 
nivarapet was to compel Papamma Row to 
_come to a distinct understanding aboutthis 
village and certain other matters is not only 
corroborated by Raja Ramchandra Appa Row 
and Venkateswara Row but also by the 
recitals in Exhibit F 2 and by what happened 


. 


subsequently. On his return to Senivara- 
pet to get a distinct promise from her, he 
wrote Exhibit G to her in which he stated 
that there were “two matters which should 
be chiefly settled for my residing kere”, one 
of them being the question of this village 
and the other the preparation of a 
list of jewels given by Papamma to the 
plaintiff to avoid any future dispute. Her 
reply (Hxhibit K) was not definite on these 
two points und he again wrote to her (Ex- 
hibit G) in which he told her “ you enqnir- 
ed in your chit (Exhibit K) why I 
am going away at present. There should be 
reasons for staying here. They are not to be 
found in your chit.” It is clear from this 
taken with Exhibit G that he threatened 
to leave, unless she gave a satisfactory reply 
with reference to the two matters broached 
by him and he distinctly asks her again 
in the same letter to give the village to 
the plaintiff and when she stated in her 
reply that she would do what was nece’sary 
with the village at her convenience, the 
plaintiff herself asked her for an expla- 
nation and she wrote in these terms the 
reply (Exhibit D) “ Repudi was purchased 
on account of you only. Some more debts 
have to be paid off in respect of it, I shall 
pay off the debts, keep it under me during 
my life-time and then give it to you alone. 
From that time you can deal with it as 
you please. The whole country knows that 
I purchased it for giving it to you. Do 
not think even in your dream that I who 
maintained and brought you up from.your 
childhood would do you wrong.” She also 
wrote to her Dewan to place formally on 
record her intentions with regard to this 
village. On the plaintiff communicating this 
to her husband, he wrote to Papamma Row 
that he had heard from his wife that she 
would sign and seal a conveyance of the 
village. prepare the list and “ leave. them 
in her box if we should stay here” looking 
after you and he adds “I have no objection 
whatever to stay tf it is done so.’ The depar- 
ture of the plaintiff’s husband involved that 
of his wife the plaintiff, and Papamma was 
not willing to let her leave Senivarapet. 
These letters prove beyond all reasonable 
doubt that the plaintiff's husband made it 
a condition of their living with Papamma 
Row that the village should be at least be- 
queathed to the plaintiff and thus confirm, 
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the oral evidence. The plaintiff lived with 
Papamma and in consideration of that and 
their promise to live with her afterwards 
Papamma : Row promised to leave the village 
to her. I am, therefore, of opinion that 
there was an agreement and it is a contract 
under the Indian Contract Act. See also 
the judgment of Stephen J., in Alderson v. 
Maddison (1). 1t was further argued before us 
that the defendants are cstopped from 
denying the plaintiff’s claim. I do not think 
their is any estoppel. Papamma Row 
never denied the truth of any representation 
made by her to the plaintiff nor is the 
appellant doing anything of the kind. She 
did not do or say anything which would 
estop either her or the appellant from denying 
any state of facts. There is nothing in 
Exhibit D to prevent the appellant from 
contending that Papamma Row intended 
to give the village to the plaintiff but 
she never ‘gave it. That plea does not 
contradict any assertion made by Papamma 
Row. 

The next important question is whether 
Papamma Row made an oral bequest in 
favour of the plaintiff. Papamma Row had 
her Dewan, Venakteswara Row, on a pay 
of Rs. 600 and Rangayappa Row, the Ist 
defendant, with her, both of them clearly 
interested in the plaintiff. No explanation 
is forthcoming to account for their failure 
to secure a written will. Papamma Row 
has left a will (Exhibit A) and if she 
had intended to leave this property to the 
plaintiff by a will she would probably have 
added a codicil to it. She had sent for the 
minor Zemindar of Thelaprole and his mother 
the previous day for the purpose of adopt- 
ing him. They had arrived on the morning 
of the day of her death and telegrams had 
been sent to the Cours of Wards by her, 
asking permission to adopt the minor. 
Venkateswara Row swears that in the course 
of his discussion with her as to the tele- 
grams to be sent about the adoption 
she expressed a desire to sxecute a will 
after the adoption had taken place though 
she never gave him any directions for draft- 
ing the will. An oral bequest in the earlier 
part of the day is in the circumstances im- 
probable. It appears from Raja Ramchandra 
Appa Row’s evidence that a few days before 
her death he had asked her at the request 

(1) L. t. 6 Ex. D. 298. 


of the plaintiffs husband why she had not 
executed a document for this village in favour 
of the plaintiff and she promised to execute 
one. And on the day of her death apprehend- 
ing that she might die soon, the plaintiff's 
husband and himself requested Venkateswara 
Row to go to her and advise Papamma Row 
to execute a document in plaintiff’s favour, 
he himself not caring to go and trouble her. 
It was in the course of his conversation with 
her, that she isr. ported to have told Venkates- 
wara Row according to the plaintiff’s witnesses 
that she had given away the village to the 
plaintiff and that possession with the title- 
deeds should be given to her. If this refers 
to the oral bequest in the morning to the 
plaintiff, it is remarkable that -neither her 
husband nor Venkateswara Row refers to it 
The evidence about this conversstion is very 
suspicious. The evidence of Ramachandra 
Row and Venkateswara Row shows that the 
latter alone was present, while the plaintiff's 
husband swears he was present though he 
admits he never heard of the intended adop- 
tion or subsequent execution of the will. If 
she had intended to execute a will in favour 
of the plaintiff, there would have been no 
difficulty then in securing her signature to 
a will. The evidence as to the: bequest in 
the morning consists of the statement of 
the plaintiff and of her mother that Papamma 
Row told the plaintiff not to feel sorry that 
she had purchased Repudi village on account 
of the plaintiff alone that she “should take 
it after her death and also her jewels and 
other moveable property.” This shows that 
Papamma Row thought that the property 
belonged to the plaintiff. 


If she expected the 1st defendant who had 
no son to succeed her, she may have thought 
a will unnecessary. If she expected all the 
three reversioners to succeed her then she 
would have left a willin writing and not 
made an oral bequest. The probability is 
that she wanted to adopt and then only 
execute @ will. 


In these circumstances. I am unable to 
hold that there was any will. On the finding 
that there was a contract to leave the pro- 
perty to the plaintiff, I would dismiss tho 
appeal with costs. 

Mr. Sundra Iyer requests me to note that 
he has also asked for the execution of a eon- 
veyance to him by the appellant. 
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Abdur Rahim, J.—The plaintiff in this 
case seeks to have her title declared to a 
village named Repudi and to recover possession 
of it from the defendants and she also asks 
that if it be held that she cannot recover 
“ possession without a conveyance of the village 
being first executed in her favour by the 
defendants that they may be directed to exe- 
cute such a conveyance. The defendants 
Nos. 1, 2 and 8 claim to be the heirs of one 
Raja Papamma Row who was a rich Hindu 
widow in possession of large zemindaris 
belonging to the estate of her husband and 
they also claim to be the reversionary heirs 
of Papamma Row’s husband. The first 
defendant is the father of the plaintiff and 
the 2nd and the 8rd defendants alone con- 
tested the suit. The 4th and 5th defendants 
are Receivers. 

The village in question was purchased 
by Papamma Row on the 24th March 1893 
with her own money and she remained in 
possession of it until her death on the 
5th December 1899. The deed of sale of 
which Exhibit L is a certified copy stands 
in her name. In the plaint the plaintiff 
thuk sets out her case that Papamma Row 
was anxious that the plaintiff and her hus- 
band should live with her in her palace 
at Senivarapet and made a request to them 
to that effect, and she agreed that in con- 
sideration of the plaintiff with her husband 
consenting to live with her she would meet 
all the expenses of the plaintiff, treat ber 
as her daughter and give her jewels and 
make adequate provision for her, that the 
plaintiff and her husband were accordingly 
living with Papamma Row and continued to do 
so till her death, that Papamma Row continu- 
ed to treat the plaintiff in every way as her 
daughter and made large presents to her 
of jewels and other moveable properties 
from time to time and also purchased for 
her villages and lands, that in 1893 Papamma 
Row purchased with her own funds asa 
provision for the plaintiff the village of 
Repudi on behalf of and for the benefit 
of the plaintiff bat in her own name and 
informed the plaintiff of the said purchase, 
that though Papamma Row remained in 
possession of the village she always acknow- 
ledged plaintiff’s title to it and kept its 
accounts separate from that of the estate 
(paragraphs 9 to 11), that in a letter, dated 
about the 10th October 1893—that is ac- 


cording to the letter marked as Hxhibit 
D—Papamme Row acknowledged the plaint- 
iff’s title to the village and said that she 
would pay off the debts charged upon it 
and retain possession of it during her life- 
time and then giveitto the plaintiff who 
might afterwards deal with it as she chose 
(paragraph 12) and that shortly before her 
death Papamma Row in the presence of 
respectable witnesses said that she had given 
away the village to the plaintiff and that she 
should be put in possession of the same after 
her death and that this amounted to an oral 
testamentary gift of the village to the plaint- 
iff (paragraph 14). 

Apart from the question of the alleged parol 
bequest, upon the above statements, if there 
was nothing else to consider it would be open 
to question whether the plaintiff has shown 
any title and whether her allegations do not 
disclose, as I read them, a case merely of an 
intended but imperfected gift. A number of 
issues was, however, framed for trial of which 
the 5th issue raises the question whether the 
purchase of Repudi by Papamma Row was 
not benami for the plaintiff. It is enough to 
say on this point that the purchase was made 
admittedly with Papamma Row’s own money 
and the District Judge has, therefore, rightly 
held that no question of benamt can be said 
to arise in the case. The 6th issue raises a 
contention on behalf of the plaintiff that the 
transactions referred to in paragraphs 9 to 
11 of the plaint the substance of which I have 
already set out constituted a contract between 
the plaintiff and Papamma Row that the latter 
should buy and that shedid infact buy the 
village to be held by her in trust for the plaint- 
iff as the beneficial owner and that Papamma 
Row contracted further that the possession of 
the village should be with her during her life 
and pass on her death tothe plaintiff: The 7th 
issue is that assuming there was such a con- 
tract ag is mentioned in the-6th issue 
whether it is valid and supported ‘by con- 
sideration. 1 think it is quite clear, however, 
that if paragraphs 9 to 11 give a correct 
account of the transactions referred to. therein 
they do not show that ‘the property was 
bought by Papamma Row in pursuance of any 
contract nor that she afterwards entered into 
a contract with respect to it. The question: of 
an oral bequest of the village suggested by the 
8th issue will be- considered later. The 9th 
issue asks the Court to consider :the legal 
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offect of Exhibit D the apparent suggestion 
being that apart trom the title based on (rust 
and contract as alleged in issues 6 and 7 this 
document by itseif served to confer a title on 
the plamtiff. I propose first of all to consider 
Exhibit D along with the other evidence 
bearing onthe point and then consider what 
would be its legal effect if regarded independ- 
ently. I might pomt out here that the 
genuineness of Exhibit D was challenged by 
the defence. But the District Judge found 
it to be gennine and that finding has not been 
seriously impeached before us and I do not 
find sufficient ground for differing from the 
lower Court on this question. J should 
further observe that the 9th issue also asks 
the Court to ascertain the legal effect of the 
will dated the 27th August 1892 but it has 
not been suggested how that document sUppos- 
ing it to be genuine helps the plaintiff in her 
present case and I myself do not see how it 
does. 

Upon the main question, that raised by the 
6th, 7th and partly the 9th issues, the learned 
District Judge has held upon consideration of 
the evidence that Papamma Row entered into 
a binding contract with the plaintiff and her 
husband—the latter it should be observed is 
not a party to the suit—at or after their mar- 
riage to settle property on them in considera- 
tion of their living with her, that she purchased 
this village in pursuance of the contract and 
that under the circumstances disclosed in the 
evidence Papamma Row must be held to 
have held the village under a resulting trust 
in favour of the plaintiff but that she was to 
retain possession of it till her death. He also 
finds that the plaintiff's allegation of an oral 
bequest has been made ont. As regards the 
effect of Exhibit D he is of opinion that that 
letter by itself does not vest any title in the 
plaintiff. The 2nd defendant alone’ has 
appealed and his vakil contends that the 
lower Court's finding that there was a con- 
tract and a trust is wrong and that at the 
highest the evidence so far as it can be 
accepted establishes a case merely of an 
incomplete gift. On behalf of the respondent- 
plaintiff Mr. Sundaram Iyer so far as I have 
been able to follow him in this case—and I 
must admit that I found it rather difficult to 
appreciate tte exact drift of some portions of 
his arguament—has tried to support the lower 
Court’s decree on the following grounds 

„in addition to those on which the District 


Judge based his judgment. He argues that 
Papamma Row having been proved to have 
admitted that she purchased the village for 
the plaintiff althongh with her own money 
and although the deed of sale does not state 
that the property was conveyed to her as 
trustee for the’ plaintiff this is sufficient to 
create a title in the plaintiff. Ido not know 
of any principle of law to warrant such a 
contention nor have we been referred to any. 
Then it is said that Papamma Row’s admis- 


sion that she bought this property for the - 


plaintiff, -which only means, I take it, that 
she bought it with a view to give it to the 
plaintiff establishes an estoppel against her 
and against those who represent her estate. 


This argument is as unfounded in Jaw as the . 


one I have just mentioned. His other 
argument has no better justification, namely, 
his contention that the plaintiff’s title might 
legally be supported on the basis of a com- 
promise of a dispute between herself and her 
husband on the one hand and Papamma Row 
on the other, the dispute and its compromise 
being not that there was any actual or 
threatened litigation between them with 
respect to this village or anything else and 
that it was setiled by transfer of this pro-, 
perty to the plaintiff but that Papamma Row 
was not willing to convey the village to the 
plaintiff in her life-time and that, therenpon, 
the latter and her husband threatened to. 
leave Papamma Row’s palace but ultimately 
the matter was settled by Papamma Row 
promising that she would retain possession of 
the village during her life-time and that she 
would give it to the plaintiff to be enjoyed by 
her after Papamma Row’s death. This is not 
a compromise of conflicting claims though it 
may be a different question whether it 
amounts to a contract. 


I shall now consider whether any case of — 


contract or executed trust has been establish- 
ed. In this connection there are certain well- 
established facts which may be taken to be 
undisputed forthe purpose of this appeal as 
it has been presented to us. Papamma Row 
was very fond of the plaintiff who was closely 
related to her and brought her up as her 
danghter. She celebrated at her own expense 
the marriage between the plaintiff and her 
husband an ex-zemindar of Narasaraopet and 
a man of very far means and as she wanted 
and was in fact anxious that the plaintiff 
should Hive with her till her death she con- 
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sented to meet all the expenses of the plaintiff 
and ber husband and to give to the plaintiff 
valuable jewels and settle considerable pro- 
perty on her. Papamma Row, as her evi- 
dence shows, in fact made an allowance of 
about Rupees 450 a month to the plaintiff's 
husband as long as she lived and made large 
presents to him and the plaintiff in other 
ways. The plaintiff also received jewellery of 
considerable valne—it is said worth a lakh 
and a half—from Papamma Row but it 
appears that the question has been raised in 
another suit whether it was given to the 
plaintiff absolutely. Papamma Row also 
purchased two villages for a sum of Rupees 
29,000 for the plaintiffand duly transferred 
them to her. As I have said this case of the 
plaintiff is, as found by the District Judge, 
that all this was done in part fulfilment of a 
contract by which Papamma Row agreed to 
settle on her considerable property and 
the plaintiff and her husband in consideration 
thereof to live with “her till her death and 
that the village in question was purchased by 
Papamma Row in pursuance of that contract. 
1 shall first of all examine the case which the 
plaintiff makes in her examination-in-chief. 
Her pleader puts to her this question :— 

Your husband isa man of property. You 
also should go there (meaning her husband’s 
place) and live with your husband. Very 
well. Why did yon agreo to remain 
here at Senivarapet (Papamma Row's resi- 
dence)?” To that the answer is “she (meaning 
Papamma Row) told me that she would 
assign some property to me.” Thensho states 
that the reason why Papamma Row told her 
that she would give her some property and 
asked her to stay with her was that she was not 
able to bear the separation from her, and that 
Papamma Row gave her the other two 
villages in pursuance of her promise and pro- 
mised to give her more immoveable property, 
that she said that she would purchase the 
village in question and give it to her and that 
the plaintiff agreed to Papamma Row 
purchasing the village for her and that she in 
fact purchased it for her, but got the sale- 
deed executed in her (Papamma Rows) own 
name. Thereupon sho is put this question.— 

How could you get it if is not conveyed to 
you in writing?” The answer is “ she thought 
of conveying it tome afterwards. Papamma 
Row told ine like that.” Hearing of this, the 
plaintiff continues, her husband got angry and 


went away to his own place and that 
Papamma Row sent for him and when he 
returned certain correspondence ensued 
(alluding to Exhibits Dand H). The next 
day plaixtiff's examination-in-chief is continu- 
ed, and she is taken over the same ground but 
fails to rise to any substantially higher case 
than she had made the first day. The result, 
in my opinion, is that the plaintiff in stating 
her own case in the witness box does not at 
all make out that any contract with respect 
to the village in question was ever entered 
into between Papamma Row and herself. In 
her cross-examination she says that she did 
not ask Papamma Row to give her Repndi or 
any particular immoveable property and that 
Papamma Row of her own accord told her 
that she would give her some more immoveable 
property at her convenience. Later on, 
however, in answer to a question put in cross- 
examination the plaintiff states that Papam- 
ma Row entered into a contract with her with 
respect to Repudi. But this statement” was 
made several days after her examination-in- 
chief and I am not inclined to attach any 
importance to it. Besides, that assertion if 
understood in connection with the facts 
narrated in her examination-in-ehief does not 
really carry her case any further. The next 
important witness whose evidence requires to 
be considered is the plaintiff's husband 
(plaintiff's witness No. 8). It is to the effect 
that he did not want to live away from his 
own place, that he told Papamma Row that it 
would be considered a disgrace if he lived 
with his wife in Papamma Row’s palace as he 
would be looked upon as an illatom son-in- 
law and that his own affairs would suffer de- 
triment but he says that, as Papamma Row 
asked him to live with her and to look after 
her affairs and promised to give valuable 
jewels and large immoveable property to the 
plaintiff, the witness agreed to comply with 
her request and that in consideration of his so 
agreeing Papamma Row gave the two other 
villages and jewellery of considerable value to 
the plaintiff and promised to give Repudi to 
her as well. I might observe here that there 
is no evidence whatever that the plaintiff’s 
husband in any way helped Papamma Row 
in the management of her zemtndary or that 
he was presented by the fact of his living 
with ber from looking after his own property. 
In fact the plaintiff and her husband living 
with Papamma Row was, the evidence 
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shows, a matter of unmixed advantage to 
them both. But supposing that Papamma 
Row and the plaintiff and her husband 
might if they so chose treat such a 
consideration as the basis of a contract, the 
question still remains whether they in fact did 
s0 apart from the question whether the law 
would regard mutual promises of the nature 
just stated as forming a contract at all. The 
plaintiff's husband continues in his examina- 
tion-in-chief to say that Papapma Row 
never did anything definite about the transfer 
of Repudi to the plaintiff until the day of her 
death and that on that day she verbally 
bequeathed the village to the plaintiff. The 
other oral evidence, namely, that of Papam- 
ma Row’s Dewan (plaintiff's witness No. 6) 
who appears to bea strong partisan of the 
plaintiff and was so even in Papamma Row’s 
life-time and of the 5th plaintiff's witness a 
friend of the plaintiff’s husband, does not, in 
my opinion, advance the case of the plaintiff to 
any extent. 

I shall now consider the documentary 
evidence which I regard as the most reliable 
evidence in the case as containing contampora- 
neous record of what passed between Papam- 
ma Row onthe one handand the plaintiff and 
her husband on the other. Exhibit E (28th 
February 1893) which is a receipt given by 
the vendor for the advance of Rs. 100 paid by 
Papamma Row as earnest money states that 
she was going to purchase the property in 
order to give the same to the plaintiff as her 
dowry. But directly Papamma Row came 
to know of this recital she wrote to her 
Dewan (plaintiff's witness No. 6) who, evi- 
dently working in the plaintiff’s interest or 
rather her husband's, had got it inserted in 
Exhibit E repudiating such recital and stat- 
ing that she did not at the time intend that 
the village should be conveyed in the plaint- 
iff's name. So when the deed of sale (Ex- 
hibit L dated the 24th March 1893) itself 
was executed we find no mention in it of 
the property being bought as dowry for 
the plaintiff. The plaintiff's husband who 
was trying every means through the plaintiff 
and the Dewan of Papamma Row to induce 
tho latter to transfer the village to the 
plaintiff, also songht the help of Raja Ram- 
chandra Row (plaintiff's witness No. 5) his 
friend and a relation of Papamma Row to 
the same end. This gentleman writes to 
the plaintiff's hasband on the 16th August 


1893, (Exhibit F 2) that he would try and 
obtain a transfer of the village. Tho other 
letters, Exhibits Fl, F3 and F4, are also 
to the same effect. Next we come to Ex- 
hibit G, a letter written hy the plaintiff's 
husband to Papamma Row herself on the 
27th September "1893 with reference to what 
her Dewan had told him as the result of 
his intercession with her. The Dewan ap- 
parently could not induce his mistress to 
execute a transfer of the village to the 
plaintiff and the plaintiff's husband writing 


“to Papamma Row assumes a tone of despair 


and says that he would not trouble her any 
more and seeks permission to go to his 
own village as his brother was ill. But at 
the same time he tells her that if she 
wants him to stay with her she must settle 
the question regarding the village and tho 
jewellery. In reply Papamma Row writes 
(Exhibit K) that she does not want to be 
worried about these matters but that he 
need not go as ibere was nothing serious 
of the matter with his brother. These two 
letters show that Papamma Row was not 
willing to transfcr the village to the plaint- 
iff but the latter’s husband in order to gain 
his object was putting pressure upon the 
old lady by playing upon her weaknesstowards 
the plaintiff. He again writes to Papamma 
Row (Exhibit G, 8th October 1893) much 
in the same strain as Exhibit G and he 
says, to use his own words, “If the village 
was purchased for the purpose of giving it 
to her (meanings the plaintiff) and af tt is 
tntended to be given to her Ido not see any 
objection to giving it also. However, all the 
people in the world are not equally wealthy 
and so my nature is to be content with 
what I have but it is not otherwise. By 
your favour God has favoured me also with 
property to get on happily.” Then Papamma 
Row writes Exhibit Q and again refuses to 
be hurried. The letter (Exhibit G) as well 
as the other letters clearly shew that no 
one ever thought that Papnmma Row bound 
herself by any contract or declaration of 
trust with respect to the village and that 
though she intended to make a gift of it 
to the plaintiff she was slow and reluct- 
ant to carry out her intention. Tho reason 
for her unwillingness will appear from the 
other letters which passed in connection with 
the matter. The plaintiff’s husband having 
failed to oreate any favourable improssion 
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himself got the plaintiff to write to Papamma 
Row in order to assertain from her what her 
intentions were. Jn reply theold lady wroto 
Exhibit D. There she is more frank and 
says that she means to keep the village in 
her own possession during her life-time but 
that she would give it to the plaintiff so 
that it will become her property after her 
death. Atthe same time Papamma Row 
writes to the Dewan (Exhibit H) asking 
him to draw up a proper deed to carry out 
her intention as stuted above but asks him 
also not to divulge this to others. She 
says that she had purchased the village 
for the benefit of the plaintiff but the reason 
why sho had not executed any transfer 
so long was that she was afraid that directly 
she did, so the plaintiff and her husband 
would leave her. She, however, wanted the 
deed of settlement to be drawn up then as 
it was too important. In the end as hap- 
pened it was not drawn up and apparently 
the plaintiff's husband henceforward thought 
it the best policy to wait in patience and 
in hope, satisfied in the meantime with the 
handsome allowance he was getting. It has 
been strenuously argued no doubt that Ex- 
hibits D and H settled the matter to the 
satisfaction of the plaintiffs and her husband 
and hence they did not re-open the subject. 
Not only the documents themselves bear 
witness to the contrary but the plaintiff's 
husband himself says in his examination- 
in-chief as 1 have pointed ont that nothing 
definite was done by Papamma Row regard- 
ing Repndi until the date of her death. Ex- 
hibit D reading it alone or with Exhibit H 
discloses merely an intention to make a 
voluntary settlement and nothing more. 
These documents, as the rest of the evidence, 
altogether negative the idea that Papamma 
Row entered into a contract with the plaint- 
iff to convey the village to the plaintiff 
in her life-time or to bequeath it to her. 
I also think that these letters should be 
read not by themselves but along with the 
others in order to ascertain what uctually 
took place and I would not seize upon an 
isolated expression to infer either a contract 
or a bequest or a trust if such an inference 
in the light of the other evidence would 
not accord with the writer’s intentions. The 
only effect of the entire evidence is that 
no one concerned ever thought during Papam- 
ma Row’s life-time that she at any time en- 


tered into a contract with respect to this 
village with the plaintiff or her husband or 
both and that the latter on their part felt 
themselves legally bound because of sach 
contract to live with her. The conclusion, 
to my mind, which the evidence clearly leads 
to is that the plaintiff and her husband 
were expecting a bounty which they might 
or might not have thought that they had 
a sort of moral right to expect. Their acis 
are referable to that expectation and not 
to any contract. This distinction is well- 
known in law [see Maddison v. Aiderson. 
(2)] Besides, even if the parties in- 
tended to enter into such a contract Ido not 
think it would be one which the Court 
could enforco. I am also of opinion that 
the promise of Papamma Row upon which 
the plaintiff is relying in support of her 
case apart from its legal effect was extorted 
from her by the plaintiff's husband taking 
unfair advantage, as it seems to me, of 
her fondness for the plaintiff and I would 
be inclined to say that the promise made 
under such circumstances was really made 
under coercion. Nor does the evidence, in 
my opinion, at all shew that Papamma Row 
ever constituted herself atrnstee of the pro- 
perty for the plaintiff or that she held the 
village in that capacity. It is not pretended 
that the plaintiff received the income of 
the village or any portion of it and the asser- 
tion that its revenue was in some shape or 
other utilised by Papamma Row for the benefit 
of the plaintiff is not only too vague to prove 
a trust but appears to be without any foundation 
in fact. Papamma Row might have had, and 
I think she had in fact an intention to make a 
settlement of the property sometime or other 
before she died for herself for her life and 
thereafter for the plaintiff. But an intention 
to create a trustis not sufficient unless some act 
is done to effectuate that intention, Further 
in relation to immoveable property the creation 
of a trust must be in accordance with the re- 
quirements of section 5 of the Trusts Act. 
But it is argued that the case falls within the 
proviso to section 5 because Papamma Row 
having intended and promised to the plaintiff 
to creat a trust in her favour, her failure to 
do so amounted to fraud. If that were so 
the section itself would be rendered nugatory 
altogether. No doubt if the village was pur- 

(2) 8 App. Cas. 467; 52 L. J. Q. B. 787; 49 L. T. 
808; 31 W. R. 320; 47 J. P. 821. 
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chased in pursuance of a contract to hold it in 
trust for the plaintiff, section 92 of the Trusts 
Act would apply and Papamma Row must 
be taken to have held the property in trust 
for her. But I have foond that no such 
case has been made out. It is also urged 
that section 94 of the Trusts Act applies, 
but upon the evidence Papamma Row never 
parted with her interest in the property at 
all and I have found that she never entered 
into any contract which would limit her 
estate. In short all the argument on this 
part of the case, as in all such cases, amount 
to an effort on the part of the plaintiff to 
induce the Court io perfect a gift which has 
been left imperfect by the donor herself, 
either deliberately or through an accident 
or misconception of the law. This is what 
the Court cannot do, because it has no juris- 
diction to doit as there is no equity in the 
Court to perfect on imperfect gift. See 
Milroy v. Lord (8). Nor will the Court go 
out of ita way to help a disappointed expect- 
ant of a bounty by converting a declaration 
of intention to give into a declaration of trust. 
See Breton v. Woollven (4). 

The case of the plaintiff based on a verbal 
bequest can be disposed of in a few words. 
Papamma Row died at about 2 pP. u. and 
she is stated to have said to the plaintiff 
at about 10 a. ar. on the same day and re- 
peated the same afterwards to her Dewan 
and the plaintiff's husband at 12 noon that 
she had given the village to the plaintrff 
and that possession of it should be given 
to her ufter her death. The evidence of the 
plaintiff herself and other witnesses shows 
that from about 8 in the morning Papamma 
Row was breathing hard and the people 
round about her gave up all hope of her 
recovery. Under such circumstances very 
clear and strong evidence should be ad- 
duced to show that at 104. ma. she was of 
a sound disposing mind. The doctor has not 
been examined and I am not at all satisfied 
that Papamma Row was ina fit condition to 
make a will. Further the words imputed 
to Papamma Row refer toa past gift and 
it is admitted that she had not made any 
gift of the property and I think the evi- 
dence clearly establishes that Papamma Row 
as well as the plaintiff knew that the in- 
tended gift had not been perfected. This 

(3) 4D F andJ 264 

(4) L R. 17 Oh. D, 416, 
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to my mind isan additional indication of 
the story of a bequest being false. 1 might 
further point out that the story is in consist- 
ent with the case of the plaintiff that Papam- 
ma Row had entered into a valid contract 
with respect to the property. 

In my opinion, therefore, the case of the 
plaintiff fails and the appeal should be allowed 
and the plaintiff’s suit dismissed with costs 
so far as it relates to the one-third share 
of the village with respect to which alone the 
appellant has preferred this appeal. 

Sankaran Nair, J-As my learned col- 
league disagrees with me, the appeal is dis- 
missed with costs under section 575, Civil 
Procedure Code. 

Appeal dismissed. 


(82 M. 141; 5 M. L. T. 149 ; 
19 M. L. J. 131.) 
MADRAS HIGH COURT. 
First Cıvıl APPRAL No. 60 or 1904. 
November 23, 1908. 

Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Pinhey. 
ROBERT FISCHER AND OTHERS— PLAINTIFFS 
Nos. 1 TO 4—APPELLANTS 
versus 


Tus SEORETARY or STATE FOR 
INDIA Iin COUNCIL, THROUGH THA 
COLLECTOR or MADRAS—DeEranpant 
——-RESPONDENT. 

Euements Act (V cf 1882), 38. 2 (a), 7 Wl. (h)— 
Tught of Government to regulate irrigation teorks— 
Action ayainat Goternment—Specitl dumage necess oy 
to be proved—Onus of proof—Rights of riparian 
owners us against Govermnent— Natural stieims— 
Artificial chinnels— Water ' ights — Division of reater— 

English and American law. 

The Government have power; by the customary 
law of India, to regulate, in the public interests, 
the collection, retentaon and distribution of waters 
of rivers and streams flowing in natural channels, 
and of watera introduced mto such rivers by means 
of works constructed at the publice xpense and in the 
public interests for purposes of irrigation, provided 
that the Government do not thereby inflict sensible 
inyury on other riparian owners and diminish the 
supply they havo hitherto utilised 

In this country a riparian owner has no higher 
rights as against the Government, in regard to works 
of irrigation carmed on by the Government in con- 
nection with a natural stream, than that of 
not being damaged by any diminution in the supply 
of water which he has been accustomed to utilise. 

The rights of Government with regard to control- 
ing the water of a natural stream stand upon 6 
different footing from their rightsto interfere with 
the water of artificial channels, in which easement 
rights haye been acquired by third parties, 
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The proposition, that any interference by Govern- 
ment with the waters of a natural stream, in the 
‘course of carrying out irrigation works, even though 
it does not affect the amount of water which riparian 
owners have been accustomed to utilise, is an invasion 
of certain natural rights in them, is not sustainable 
under the law of this country. 

The paramount right of Government under the 
law of Madras Presidency is independant of the 
ownership of the bed of the stream, and no dis- 
timction can be drawn between cases where the 
interest affected is that of ryofwar: tenants or of 
holders of proprietary estates 

Where the plaintiffs alk ge that their mghts have 
been infringed by reason of irrigation works carmed 
oat by Govornment, the onus 18 on the plaintiffs 
to show that they havo sustamed damage. 

In the English law proof of damage is necessary 
only where the uso by the upper riparian owner 
18 a use for the purpose of his riparian tenement, 
and no such proof is necessary where the use is~ 
unconnected with hig riparian tenement But asin 
this country the Government rights are higher than 
those of a private upper riparian ownor proof of 
actral damage is neceseary in order to give tho 
plaintiffs a mght of action. 

The word “interruption” in illustration (h) to 
seotion 7 of the Easements Act means such interrup- 
tion as resultsin materal alteration in quantity 

English and American law on the pomt compared 
, and discussed. 

Appeal against the decree of T. M. Runga- 
charriar, Subordinate Judge. of Madura 
(West), in Original Suit No. 22 of 1901 

Messrs. T. Rangachariar, S. Venkatachariar, 
Y. N. Kuppu Rao and K. Parthasarathy Ayyan- 
gar, for the Appellants. 

The Hon. Advocate-General and Mr. T. 
Subrahmania Ayyar, for the Respondent. 


Judgment.—tThis is an appeal from 
a decree of the Subordinate Judge, Madura 
(West), dismissing’ the plaintiff's suit. The 
first plaintiff is a landowner of Madura who 
owns, among other villages, the inam village 
of Ananjiyur andthe 4 villages, Kondagai, 
Thoothai, Pappangulam and Karisalkulam, 
formerly attached to the Sivaganga Zamindart. 
Of Kondagai, the principal village, he is the 
Sub-Division Zamindar. Thootha: and Pap- 
pangulam areriparian villages. Karisalkulam, 
Ananjiyur and Kondagai are non-riparian but 
are directly or indirectly watered by small 
channels from the Vaigai. All the five 
villages are situated below Madura. On 
behalf of himself and other riparian proprie- 
tors, the first plaintiff-filed this suit early in 
1901 together with a petition under section 
80, Civil Procedure Code (Act XIV of 1882), 
alleging the following causes of action :-— 

G) That the defendent had illegally and 


wrongfully congtructed in June 1900 a work. 
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of a permanent and substantial character over ' 
the crest of the Peranai dam to the length of 
929% feet thus raising the height of the dam 
by 1 foot 9 inches in parts and 2 feet 3 inches 
in other parts and causing an obstruction to 
the natural flow of the water and materially 
diminishing the supply to the lower riparian 
owners. 

Gi) That the defendant- had about June 
1866 illegally and wrongfully opened a new 
channel 100 feet wide in place of the old 
Vadagarai channel which was only 
20 feet wide and thereby caused a larger 
volume of water to be diverted than he was 
customarily entitled to and thusalso diminish- 
ed the flow of water to the lower Hiparion 
proprietors. 

He prayed for a declaration that the defend- 
ant had no right to increase the height of 
the dam or the width of the old channel, for 
an order for the removal of the obstruction on 
the dam, for the closing of the new channel 
and for a permanent injunction. 

The defence was shortly as follows :— 

(i) That the defendant as owner of the bed 
of the Vaigai and the water towing therein 
has by the customary law of India full power 
to regulate in the public intorest the distribn- 
tion of the water of a natural stream and con- 
sequently ihat even as riparian proprietors, 
the plaintiffs are not entitled to the nndimi- 
nished flow but merely to the amount sufficient 
for their customary needs. 

Gi) That asa fact the defendant had not 
diminished but increased the usual flow. 

(in) That, as the first plaintiff knew, the 
two works complained of had been execated 
by the defendant in order to utilise the large 
increased supply of water let into the stream 
by the defendant at a point 86 miles above 
the dam from what was known as the new 
Periyar reservoir, constructed by the defend- 
ant inthe Travancore Hills after years of 
labour and at a cost of over a crore of rupees 
for the benefit of the district which was fre- 
quently affected by famine. 

The Subordinate Judge who tried the suit 
framed 14 issnes which will be found in 
paragraph 4 of his judgment. He gave a 
definite finding, however, only on the ninth 
issue which runs as follows: :— 

“ Have the opening of the new dana and 
the construction of the new works at the 
Peranai injurioasly affected or are they likely 
injuriously to affect the flow of water enjoyed 
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by the plaintiffs before the introduction of the 
Periyar water into the river ?” 

On this issue he found against the plaintiffs 
(on whom he casts the burden of proof) and 
dismissed the suit. 

For the purpose of this decision, the 
Subordinate Judge found (though this issue 
was not specifically raised on the pleadings) 
that the defendant was a riparian pro- 
prietor at the north end of the Peranai 
dam. He held that there must be a perma- 
nent injury and not a prospective one or the 
suit was premature, that the defendant was 
entitled to take out the water that he put in 
86 miles higherup the stream and lastly 
that no substantial injury had been 
proved. 

It will be convenient to describle briefly 
the nature of the Vaigai river and the 
character of the irrigation works carried out 
by Government. The Vaigai is the chief 
river in the Madura district and drains the 
major portion of it. From its mouth, near 
Ramnad, to the source of its chief tributary, the 
Surnliyar (called the Vyravanar in its upper 
reaches), its length is about 200 miles. Nearly 
midway and on its south bank, lies the town 
of Madura, Some 20 miles above Madura and 
40 miles below the junction of the Vaigai and 
the Suruliyar was an ancient “antcut ” called 
the “ Peranai” or the great dam. It crossed 
the river obliquely from south to north and 
was 1,319 feet in length. It conducted the 
water of the river without a head sluice down 
an old channel on the north bank called 
 Vadagarai" which ivrigated some 4,200 
acres of Government land. The dam and 
channel were maintained by Government. 
Some 23 miles below the “ Peranai” was 
another dam called ‘‘ Ohittana:,” or the 
small dam. This is also an ancient work 
maintained by Government which, by means 
of a similar chaunel called the “ Thengarui,” 
irrigates a large acreage on the south bank of 
the Vaigai. 

The Vaigai is not a perenniat stream 
throughout its course. At ordinary seasons the 
bed of the river contains a thin and shallow 
stream as far as the Chtttanat dam. Below that 
point the river opens out into a wide bed of 
deep sand by which even moderate floods are 
absorbed before reaching Madura. For an- 
other 40 miles or so a subterranean flow can 
be detected, bat at about the point where the 
river enters the Ramnad Zamindari, even this 
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is lost. Below the Okittanai the dams cease 
as the perennial surface flow hag ceased but 
the flood waters are still abstracted by means 
of numerous channels having temporary dams 
run out in a slanting direction to midstream. 
The water thus captured is stored in tanks or 
reservoirs and the supply is supplemented 
where possible in the dry season by water 
drawn off from the underground flow. ‘This 
underground flow is secured by digging 
channels in the sandy bed of the river (often 
for a considerable distance) in the hot 
weather and leading the water tothe mouth 
of the channel it is intended to supply. It 
may be observed that as all the channels both 
above and below the Chizttanaz are primarily 
intended to intercept as much flood water as 
possible to store the reservoirs they are made 
much larger than would be the case if merely 
intended to convey the small normal supply. 
Il must also be noted that the water is never 
utilised at the point of capture as it has to be 
conducted a considerable distance before it 
reaches land at a level capable of being 
irrigated by direct flow. 

It is to be observed that it was no part of 
the original Periyar Project that the Peranai 
dam should be raised. After three years’ 
experience with the Periyar water, however, it 
was found that the head of the new channel 
and the bed of the river above the old dam 
had silted up to such an extent that the bed 
of the stream was nearly level with the top of 
the dam. In India all the dams and channel 
heads in sandy river beds are liable to silt up 
in this way, though usually it is a result that 
it takes several years to produce. The obvious 
remedies are two. Hither the silt must be 
removed or the dam has to be raised. There 
are, however, limits to the application of the 
latter remedy. Ifthe banks of the river are 
low, as in this case, a few feet added to the 
height of the dam would result in the river 
carving out for itself another channel. On 
the other hand, the removal of silt is no 
simple or easy matter. When ariver has 
silted up so that its bed is level with the top 
of a six feet dam, it means that not merely 
the portion immediately in front of the dam 
has become silted up but that the whole 
length of the riverthrough which a six feet fall 
has occurred has also been silted wp, and this 
may necessitate the removal of silt for a mile 
or more of the river bed before the original 
position of affairs can be restored. The usual 
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practice, therefore, is, when the deposit of silt 
is not rapid, to apply both remedies atone and 
the same time to some extent. In the case of 
ordinary dams, this silting up being a very 
gradual process, it usually snffices at first to 
place turf along the top of the dam. A later 
stage is reached when this remedy no 
longer suffices and a permanent increase to the 
height of the dam has to be resorted to. Theie 
is evidence in this suit of the custom cf 
turfing dams in general and this dam in 
particular, and it is shown that when the 
Ohittunat adm was extensively repaired for 
the last time it was permanently increased in 
height. -One fact must not be lost sight of, 
viz., that both these river dams, as originally 
constructed, were able to, and usually did, cut 
off the entire supply of water in the rivcr 
except in times of floood. The only passage 
for water to pass below the dam at ordinary 
seasons was the sand sluice which will be 
referred to Jate. The mere raising of such 
a dam, therefore, does not in any way affect 
the customary flow of ‘water in the river. 
When the river is ni flood, the raising of the 
dam also makes no difference unless tho dam 
be vaised to a greater height than is 
necessitated by raise in the bed level of the 
river for when the same depth of water in the 
river is reached that enabled it to overflow 
the original dam it overflows the raised dam 
with equal facility. A 
So far we have merely dealt with the 
methods employed in restoring the ‘stafus 
quo’ in the case when a dam has been 
silted up. A contrivance is also employed 
for preventing such silting up of the dam. 
_All these. river dams are supplied with what 
are called sand sluices. These are passages 
for water provided in the dam generally 
close to the mouth of the channel taking 
off from it, and capable of being closed atwill. 
The sill level of such a sluice usually indicatos 
the level of the bed of the off-take channel. 
In times of flood such sluices are opened 
with the result that the silt that would other- 
wise accumulate ın front of the dam and tho 
channel head is carried down the stream below 
the dam. The sluice can of course be utilised 
at other times ulso if the supply of water is in 
excess of the needs of the irrigation channel 
that the dam is intended to supply. 
So far as the Peranai dam is concerned 
the conditions were as follows:—Tho old 
dam was 1,319 feet in length and consisted 
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of two portions with crests of different height 
and a sand sluicein between. The floor of 
the sand sluice was 619.19 feet above the 
mean sea level and the sluice had only three 
vents 3% feet square. The portion of the 
dam south of the sand sluice was 915 feet 
in length with an average height at the 
crest of 623.88 or 4.69 feet above the floor 
of the sand sluice. The portion of the dam 
north of the’sand sluice was 375 feet in 
length with a height of 62488 or 5.69 feet 
above the floor of the sand sluice. The 
upper portion of the old Vadagarai channel 
has coased to exist and its width is disputed. 
The first plaintiff avers that it was only 
20 feet wide. The real width, however, must 
have been about 40 fect. We may neglect 
the oral evidence as vaguo and discrepant. 
The fact is put beyond reasonable doubt by ` 
the following evidence. In 1882 when the 
Periyar Project was being investigated a plan 
was prepared. It is exhibit XIX and is 
drawn to scale. It shows the head of the 
old channel and the head sluice then proposed 
but not the one actually corstructed. This 
plan shows that the head of the channel as 
it then existed was 40 feet wide and at the 
first bend it was about 70 feet wide. This 
evidence is corroborated by measurements 
taken after thecommencement of the suit of 
the width of the channel at a point lower down 
its course where the “ Chakkarat Ameut,” n 
masonry work, still exists.[See the evidence 
of the defendant’s eighth witness and ex- 
hibits LX XI and LXXII.] As already stated 
the old channel had no head sluice. As it was 
theobject ofthe Periyar Project to divert 
the Periyar river into the Vaigai and 
withdraw the water so diverted at the Peranai 
dam a wider channel was required to carry 
the increased supply of water. To prevent 
an excessive supply of water being taken 
down the wider channel in time of flood 
(when the Periyar tunnel is of course kept 
closed to prevent waste) the new channel 
was provided with a head sluice. As the 
increased supply of water would naturally 
bring down more silt the sand sluice had 
to be enlarged. The old sand sluice was 
accordingly blocked up and a new sluice 
opened beyond the northern portion of the 
dam having 5 -venis instead of 8 and 
with each vent 53 ft. by 6 ft, instead of 
3 by 3%. The sill level of the sand sluice 
was also lowered it being placed at 616.12 


Vol. 11) 


or more than 3 feet lower than the old 
sluice. As the sill level of the head sluice 
of the new channel was 617.12 feet the sand 
sluice was actually 1 foot lower than the bed 
of the channel at its head. 

The circumstances in which the suit came 
to be instituted were these. The Periyar 
whter was first utilised for the cultivation 
season commencing with July 1896. By the 
middle of 1899 it was found that the dam 
and channel head had rapidly silted up in 
apite of the special arrangements made to 
prevent such an occurrence. It was then 
that the defendant raised the crest of 
the 915 feet portion of the dam, first by 
putting up a turf bund on it three or four 
feet high and in 1900 when this was found 
ineffective in consequence of the turf bund 
being frequently washed away by floods, by 
erecting a more permanent structure in the 
shape of falling shutters with pillars in 
between for their support. The falling 
shutters were 2 feet 3 inches high and were 
intended to fall flat in times of flood. The 
supporting pillars were 1 foot 9 inches. The 
northern portion of the dam was not raised. 
Now 1899 happened to be an unusually 
bad season and the first plaintiff who had 
not complained during the three preceding 
years, hearing of the turf bund on the dam, 
visited the spot in November of that year 
and made his first representation to the 
Collector—vide exhibit O, dated 22nd Novem- 
ber 1899. A perusal of that document 
shows that at that date his only objection was 
to the raising of the height of the dam. 
He complained of the turf bund erected on the 
southern portion and also alleged that the 
northern portion had been raised 1 foot by 
masonry. This latter complaint was appar- 
ently an erroneons surmise on his part as 
it was afterwards given up. He had not 
seen the dam before and was, therefore, not 
aware that that portion of the dam had 
always been 1 foot higher than the southern 
portion. He made no complaint of the width 
of the new channel, Exhibit E dated 
the 16th Febrnary 1900, his first notice 
of suit under section 424, Civil Procedure 
Code, shows that at that date also the first 
plaintiff had discovered no other cause of 
complaint than the raising of the dam. It 
was not til. August 1900 when exhibit F 
the second notice of suit was sent that the 
width of the new channel was also gbjected 
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to. It may here be mentioned that at the 
present date the condition of affairs has 
entirely changed. The entire dam has now 
been removed and been replaced by a shorter 
structure with sluice throughout its length 
going across the river at right angles and 
carrying a road bridge. A temporary in- 
junction to restrain the defendant from 
carlying out his new work pendente lite was 
refused. 

From the foregoing statement it will be 
observed (1) that the mere raising of the 
dam could not effect the customary flow of 
water down the stream provided the dam 
was not raised to a greater extent than 
that justified by the deposit of silt (the 
plaintiffs did not allege that this had been 
done) ; (2) that the increased width of the 
channel did not diminish the flow of water 
down the stream at ordinary seasons, for 
even in the pre-Periyar days the only water 
that flowed down the stream at such seasons 
was that which the defendant chose to 
allow to flow down through the small sand 
sluice and even this was intercepted by his 
own Chittanai dam 23 miles below; and 
(3) that in consequence of the regulator and 
head sluice constructed at the head of 
the new channel, the defendant had pro- 
vided against the contingency of taking an 
excessive supply down the new channel 
in times of flood. 

The first question we propose to consider 
is whether the defendant is a riparian 
owner at the site of the Peranaidam. The 
Subordinate Judge has considered the ques- 
tion at some length in paragraphs 15 and 15A 
and we agree with his decision that the 
defendant is riparian proprietor at the north 
end of the dam. 

The Government village of Pillayarnattam 
has a river frontage from a few hundred 
feet above the dam on the north bank to 
a point some 6 furlongs below it and the 
plaintiff's case, with reference to this 
question, is based on the fact that at the 
time of the Survey of the Taluk boundry 
the whole width of the river was shown as 
outside the village. The Superintendent of 
the Revenue Survey explained the circum- 
stance when in the witness box. Even if 
the entire river had been held by the Revenue 
Survey to belong to the opposite gamin 
village as alleged, and there is no ground 
for the supposition as there is no record of 
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right as required by the Revenue Survey 
rules, if would still be no justification for 
the assertion that Pillayarnattam was nota 
riparian village The plaintiff’s assertion is 
based on the fact that the survey stones which 
demarcate the Pillayarnattam boundary leave 
a narrow stripof land a few feet wide between 
the village and the river. As pointed out by the 
Superintendent of Survey this is no indication 
that this strip belongs to the village on 
the opposite bank. The stones are so 
placed under the survey rules, which direct 
that in demarcating rivers, the stones 
shall be placed on the bank above the reach 
of floods. 

The next question we propose to con- 
sider—and this, as it seems to us, is the 
cracial question in the case—is, was- the 
Subordinate Judge right in holding that 
the burden was on the plaintiffs to prove 
damage or sensible injury and-that they 
failed to do so. We will deal with the ques- 
tion of the burden of proof when we come 
to discuss the law. Asregards the question of 
damage, we agree with the Subordinate Jndge’s 
finding of fact that the plaintiffs have not 
sustained damage or sensible injury by reason 
of the works which have been carried 
out by the defendant. It is not necessary 
to discuss the voluminous evidence at any 
great length as we have no doubt that the 
Subordinate Judge has correctly appreciated 
it. On the plaintiff’s side there is nothing 
that, in our opinion, can be regarded as 
trustworthy evidence, They did not claim 
damages and they omitted to produce any 
. village accounts. The latter omission is not 
satisfactorily explained. They appear to 
rely chiefly on the argument that their rights 
must necessarily have been injured by the 
defendant’s acts and seek to support their 
arguments by inferences drawn from the 
defendant's own register and statistics. On 
the other hand, the defendant, in our opinion, 
has proved that the plaintiffs cannot have 
been injured in any way. It is proved, and 
Mr. Fischer himself could not deny the fact, 
that whereas in the pre-Periyar days the 
Vaigai river was dry for ten months in the 
year opposite the town of Madura (where 
the Kondagai channel takes its rise) it now 
has a flowing stream for all but three or 
four months. The defendant has produced 
the accounts of numerous villages depending 
on the channel, below the Ohzitanat as well 
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as the Thengarai channel itself and these 
accounts show that in fact the villages below 
the Ohiitanat, and, therefore, outside the’ 
scope of the Periyar Project, have benefited 
considerably though of course not to the 
same extent as those that the project was 
designed to benefit. Amongst the accounts 
produced are those of two villages actually 
dependent on. the same channel as Kondagai 
itself as well as those of other villages 
dependent on channels adjacent thereto. 
An examination of the account shows that 
the effect of the Periyar Project has been 
to largely increase double crop cultivation 
and to render the lands practically safe from 
savi (withering of crop for want of water) 
unless the season is exceptionally bad as 
was the case in 1899. Even the figures for 
1899—1900, however, show that the villages 
suffered less in that year than they did in 
the equally bad season of 1892-1893. There 
is also evidence to show that lands in 
these villages certainly have not fallen in 
value. The evidence in fact would seem to 
indicate a considerable rise in value of land. 
But the evidence is not so clear as it might 
have been on this point. It is probable 
that, now that the Periyar water has been 
utilised for a dozen years, evidence on the 
question would give more definite ‘results. 
The largely increased flow of water opposite 
Madura is accounted for in two ways. The 
Public Works Department registers main- 
tained at the Peranat dam when reduced 
to the same formula as was employed fomerly 
at the Ohdttanaty dam show that there is 
an increase of about 47 per cent. in the 
quantity of water now passing down towards 
Madura. To this must be added the drain- 
age from the large area now cultivated on 
the north bank under the new Periyar chan- 
nel. Four out of the six drainage channels 
from this area discharge into the Vaigai 
at or above the Madura bridge. In reply 
to these facts the plaintiffs aver that though 
the total supply in the river may have. 
been increased, it does not come at the 
same season as heretofore and that the small 
hot weather freshes have been cut off and 
cultivation retarded. It seems to us the 
contrary is proved. The Periyar tunnel is 
closed for2 or 3 months each year and 
when it is closed the channel is usually 
also closed for removing silt and other re- 
pairs. ‘At other seasons the bed of the river 
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being left wet by the Periyar water the 
freshes that come down no longer waste 
their substances in filling the sandy bed 
and, therefore, water goes further than it 
formrely did. It was admitted by Mr. Fischer 
(first witness for the plaintiffs) and also by 
his expert witness Mr. O’Shaughnessy that 
heavy freshes were not appreciably affected 
by the new channel. In view of the fact that 
thero are some 60 channels drawing off 
water between he Ohittanat dam and the first 
plaintiff's Karisalkulam channel it is doubt- 
ful if the early freshes which were generally 
‘slight ever reached the first plaintiff's 
lands. The dam registers and exhibits 
~BXVIIT, CXVI., CXVIII and OXIX show 
that the early freshes have been more 
frequent since the Periyar tunnel was opened. 
There is no evidence to justify the asser- 
tion that the defendant has ever drawn 
off through the new channel more water 
than he was entitled to take from the 
normal river supply. When the river is in 
flood the Periyar tunnel is left closed. The 
new channel irrigates over 11,000 acres of 
land that was formerly dependent on river 
channels. Of these about 4,200 acres were 
dependent on the old Vadagarai channel and 
“~~ 7,500 acres on 10 smaller channels that ex- 
isted between the Ohtttanaz dam and the 
Madura bridge on the north bank. By two 
independent methods of calculation it can be 
shown that the various channels supplying 
these 11,000 acres used to draw from the 
river at every fresh about 1,750 cubic feet 
per second (called cusecs) of water. It was 
shown that the 10 smaller channels had 
an aggregate drawing capacity of about 1,000 
cusecs and the old Vadagarai channel one 
of about 750 cusecs assuming it to be 40 feet 
wide and capable of carrying water to a depth 
of 4.9 inches. Another calculation shows 
that 1,800 cusecs would be the quantity of 
water required to cultivate the area given if 
the water was taken only when freshes oc- 
curred, say, for 52 days in the year. 

Now the evidence of the eighth witness for 
the defendant shows that the head sluice of 
the Periyar channel will not pass more than 
about 3,000 cusecs and that the new channel 
will not carry more than 1,839 cusecs because 
within a mile of its head the channel is sup- 
plied with an inlet which returns to the river 
through an undertunnel the surplus water if 
the water is more than 6 fest in depth. The 
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Peranai dam registers show that as a fact the 
actual supply passed down the new channel 
has never approached even this limit. 

It was urged that the defendant is not en- 
titled to take at the Peranai dam and through 
the new. channel, water that was formerly 
taken below the Ohittanar, t.e., the water for 
the 7,500 acres mentioned above. 

The lands of the contesting plaintiffs are 
below the points at which the 10 channels 
formerly took off and it cannot possibly effect 
them whether the water is now drawn off at 
the same points as before or at a single point 
still higher up. It was also urged on behalf 
of the plaintiffs that the defendant’s own re- 
gisters showed that the water supplied from 
the Periyar tunnel was much less than was 
anticipated while the area brought under cul- 
tivation under the main channel was larger 
than expected and, therefore, on hig own caleu- 
lation it must necessarily follow that more 
water was being appropriated from the na- 
tural supply of the river than formerly. The 
Subordinate Judge has discussed the question 
at length and the evidence was carefully gone 
into in this Court. We consider it would be 
a waste of time to discuss speculations of this 
character in face of the fact that, explain it 
how one may, the river at Madura is now far 
better supplied than in the pre-Periyar days. 
It will suffice to say that the evidence proves 
in our opinion that Mr, Pears’ measuring of 
the weir below the tunnel was an unsuccessful 
experiment and that the discharge of the tun- 
nel was much under-estimated until Mr. Chat- 
terton made his more accurate experiments, 
Mr. Chatterton showed that the channel 
discharge over drop No. 1 was over-estimated 


` for reasons he explained So long as no one 


outside the department had any interest to 
question the statistics of the department these 
errors were of no great consequence and were 
not detected, as the methods formerly applied 
though inaccurate gave a sufficient approxi- 
mation for the purposes of the department. 
By adopting Mr. Chatterton’s figures, by sub- 
stituting the results of practical experience 
for the estimates regarding evaporation and 
absorption, by making due allowance for the 
fact that a very large percentage of the land 
now classed under the Periyar Project was 
formerly irrigated land with a local supply of 
its own, which has not been cut off, and by 
adopting a reasonable figure for the duty of: 
water (the text-books show how enormously. 
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the duty of water varies under different con- 
ditions) it is not dificult to show that the 
existing condition of affairs can be explained 
without assuming that the defendant has 
made an unfair demand on the natural supply 
of the Vaigai to the prejudice of those having 
rights to water lower down theriver. Lastly 
the assertion that the cultivation season has 
been set back in the lower reaches of the 
Vaigai to the prejudice of the land there 
situate has not been proved. Again in the 
absence of any account on the plaintiffs’ side 
we have to rely ou those furnished by Gov- 
ernment. As the Subordinate Judge points 
out the accounts do not support the averment. 
What does appear from the accounts is that 
in certain villages the cultivation season has 
changed but with advantage to the cultivators. 
In the pre-Periyar days there was usually 
one certain crop (the Kalam crop) and this 
was sown in September and reaped-in January. 
If the season was good and the supply of 
water sufficient a second or Kodat crop was 
raised at considerable risk on some lands 
from February to May. Now, in consequence 
of the perennial flow in the river from May 
or June to the following February or March, 
the Kodat crop is sown not after the Kalam but 
before. The Kalam crop consequently cannot 
be sown till a little later than formerly as it 
has to wait for the Kodat crop to be harvest- 
ed. The result in practice is that two good 
crops are now obtained in place of one good 
one and one uncertain one. The appellants’ 
pleader said: “We sometimes suffer for 
want of water even now, but the lands under 
the Periyar Project never do.” He over- 
looked the fact the plaintiffs’ lands suffered 
even more in the past than they do now. 

We are of opinion that the plaintiffs have 
failed to show that they have sustained in- 
jury. On the contrary it seems to us that 
the defendant has proved that what he has 
done has benefited the plaintiffs, 

This case has raised the broad question— 
and it ig a question of first importance—as to 
whether Government have power by the cus- 
tomary law of India to regulate, in the public 
interests, in connection with the collection, 
retention and distribution of waters of rivers 
and streams flowing in natural channels and 
of waters introduced into such rivers by 
means of works constructed at the public 
expense and in the public interests for pur- 
poses of irrigation, provided that they do not 
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thereby inflict sensible injury on other ri- 
parian owners and diminish the supply they 
have hitherto utilised. The question was 
formulated as stated above by, the Advocate- 
General in the Court below. (Bee the judg- 
ment of the Subordinate Judge on page 1273 
of the printed pleadings.) Our finding of 
fact upon the evidence is that it has not been 
established that sensible injury has been in- 
flicted on the plaintiffs, and that the supply 
of water which they formerly utilised has 
been diminished by the works which have 
been carried out by Government. | 

The plaintiffs sue as lower riparian pro- 
prietors and on behalf of other lower riparian 
proprictors alleged to have the same interest 
as the plaintiffs. Although some of the plaint- 
iffs are the owners of lands which abut upon 
the right bank of the river, it would seem 
that the water which they or some of them 
use for irrigation purposes is outside the area 
of their riparian tenements since the channels 
by which the water is diverted to some of the 
lands are of considerable length. It is a 
question whether in a case of this sort the 
plaintiffs can sue in a representative capacity, 
since the cause of action of each plaintiff is 
distinct, and, if proof of damage, is necessary, 
it was necessary for each party, who alleges 
damage, to prove it. In this tonnection it 
may be observed that the lessees of the Siva- 
ganga Zamindari who came in as plaintiffs in 
the suit are not parties to this appeal. We 
assume, however, for the purpokes of this 
judgment that the water has Been used by 
the plaintiffs, or some of them, for the pur- 
pose of their riparian tenements and that the 
order which was made under section 30 of the 
Civil Procedure Code, was rightly made. It 
was coutended on behalf of the defendant that 
Government have a paramount or sovereign 
right to regulate the distribution of water for 
purposes of irrigation subject to the limit- 
ation mentioned, namely, that they should not 
injure riparian owners or diminish the supply 
which they have been accustomed to utilize. 
It cannot, at this time of day, be contended 
that it is uot one of the duties of Government 
to maintain and carry out works of irrigation. 
Sir Subramania Iyer, J., in his judgment in 
Sankaravadivelu Pillai v. Secretary of State for 
India in Council (1) on page 78, observes that 
"it is amoung the most important functions 
of the Government of this country to con- 

(1) 28 72, 
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struct new works of irrigation and to main- 
tain old ones according to fheans and circum- 
stances.” | Irrigation works on an extensive 
scale were carried ont by the ancient rulers of 
India. This historical fact, however, affords 
us small assitance in dealing with the ques- 
tion of law raised in this case. The question 
we have to consider is the rights of the parties 
under the law as it stands to-day. There is, 
one fact, however, which is material and 
which is beyond the range of controversy, and 
that is, that the Peranai antcut in the Vaigai 
river was originally constructed by former 
rulers for the purpose of diverting the water 
of the natural stream into the Vadagarai 
vhannel. There is also another fact beyond 
the range of controversy and that is, that 
Government in discharging the duty which 
rests upon them in connection with works of 
irrigation have exercised the right of divert- 
ing the waters of natural streams. And in 
this Presidency, at any rate, we think, we are 
right in saying, it has never been held that 
in so doing they had violated the rights of 
private owners of land, unless the party who 
allegéd himself to be aggrieved was able to 
prove that the amount of water which he had 
been accustomed to utilise had been dimi- 
nished. To go no further afield than the Vai- 
gai river itself, a report made by the District 
Engineer of Madura to the Collector in Janu- 
ary 1859, exhibit Y, shows that the Engi- 
neer being of opinion that water was wanted 
on the south bank instead of being wasted on 
the north bank took steps to remedy this 
state of things by having vents of the sluices 
of the Peranai dam kept open for three days 
in each week. A further exercise of this 
right of control is shown by the report of the 
Engineer to the Collector in October 1861, 
exhibit Z, and an order of the Collector to 
the Tahsildar in the same month. It is 
scarcely necessary to point out that. in exer- 
cising this right of control, Government have 
always claimed and exercised the right to 
carry water to non-riparian tracts of country. 
The very object of diverting water by means 
of dams has been to enable them to do this, 
It could not, of course, be suggested that, for 
the purpose of exercising their right of 
control, Government would be warranted in 
committing an act of trespass ; but no question 
of this sort arises in the present case. 

The rights of Government with regard to 
controlling the water of a natural stream 


stand upon a different footing from their 
rights to interfere with the water of artificial 
channels, in which easement rights have been 
acquired by third parties. The distinction is 
pointed out by Innes J., in Ponnusawmi Terar 
v. The Collector of Madura (2). In referring to 
the channel whichin ihat case the plaintiff 
alleged had been obstructed to his detriment, 
the learned Judge observed (page 29): “If 
this were a natural stream, the right to which 
the plaintiff lays claim to receive a flow of 
water unobstructed would be natural right 
and not an easement.” The judgment of both 
the learned Judges in that case proceeded on 
the view that the evidence established that the 
plaintiff had acquired rights by way of ease- 
ment against the Government. It is further 
to be observed that in Ponnusawomt Terar v. 
The Collecter of Madura (2), the rosult of the 
diversion had been to cause damage to tho 
plaintiff. Mr. Rangachariar on behalf of the 
appellants relied on a passage in the judg- 
ment of Sir Colley Scotland, O.J., in the case 
to which we have just referred on page 19. 

The arbitrary power claimed for the 
Government in the 9th paragraph of the first 
defendant’s written statement has been 
nightly held by the Civil Judge not to be 
maintainable. However lawful the exercise 
of such a power may be in regulating the 
distribution of water amongst ryotwary 
villages held immediately of the Government 
or to the lands of proprietors or their tenants, 
whose enjoyment of it is simply permissive, 
there can be no doubt that the right to an 
easement in the flow of water through an 
artificial watercourse is as valid against the 
Government as itis against a private owner 
of land.” It seems to us that all that the 
learned Judge here laid down was that 
easement rights may be acquired against 
Government in the waters of an artificial 
stream. In the same case in dealing with 
natural channels, Innes, J., observed on 
page 29:—" I quite admit that the Govern- 
ment of this country has at all times 


assumed to itself and has the right in the 


interests of the public to regulate the distribu. 
tion for use of any portion of the water flowing 
in the natural channels in which rights have 
not as yet been acquired, and to this extent the 
claim of the first defendant on behalf of the 
Government in the 9th paragraph of his 
written statement cannot be gainsaid.” 
(2) (1869-70) 5M. H. O. B.6 


334 


We donot find anything in the judgments 
in the case in Ponnusawmi Tevar v. The 
Oollector of Madura (2), in conflict with the 
proposition advanced by the Advocate-General 
that, in this country, a riparian owner has no 
higher rights as against the Government in 
regard to works of irrigation carried ont by 
the Government in connection with a natural 
strenm than that of not being damaged by any 
diminution in the supply of water which he 
has been accustomed to utilise. 

In Kristna Ayyan v. Vencatachella Mudal 
(3), the question that arose was with refer- 
ence to rights in artificial streams There it 
was held that the rights of the plaintiffs were 
limited to the beneficial enjoyment of the 
water for the irrigation and other necessary 
purposes of their tenancies as heretofore 
enjoyed and an injunction was refused on the 
ground that no right of the plaintiffs had been 
invaded, no damage had accrued and no case 
of prospective damage had been made out. We 
find in the judgment of the Privy Council in 
Madras Railway Company v. Zemindar of 
Oarvetinagaram (4), an authority for these 
two propositions:—1l. Maintenance of works 
of irrigation is a duty cast upon Government. 
2. Rights and liabilities of Government in 
connection with irrigation works are not 
governed by the same principles as those 
which regulate the rights and liabilities of 
private individuals. In this case the rights 
and liabilities of Government had devolved 
upon the defendant. Sir Robert Collier 
observed on page 385:“ The rights and 
liabilities of the defendant appear to their 
Lordships much more analogous to those of 
persons or corporations on whom statutory 
powers have been conferred and statutory 
duties imposed.” See also the judgment in 
Ambalavana Pandara Sannatht v. Secretery of 
State for India in Oouncil (5). The principle 
that the Government in connection with the 
upkeep and extension of irrigation works are 
in a position analogous to that of persons and 
corporations acting under statutory powers 
was developed by Sir Subramania Aiyar, J., 
in a passage in his judgment in Sankeravadt- 
velu Pillai v. Secretary of State for India in 
Council (1), in which in dealing with the 
question of the position of Government as 
analogous to that of persons acting under 

(1871-74) 7 M. H.C. R. 60 
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statutory powers the learned Judge observed 
(page 79) : “ Tho task of arriving at a con- 
clusion as to the permissive or imperative 
character of an authority in a given case 
being by no means free from difficulty even 
where it depends solely on the words of a 
statute, that must obviously be the more so 
where the conclusion has to be arrived at with 
reference to unrecorded custom and practice 
very rarely brought up for discussion and de- 
cision before Courts and with reference to which 
only the rights and obligations of the State in 
this country in regard to public irrigation 
have to be postulated. Having regard to all 
the considerations bearing on the question, 
the only correct conclusion would seem to be - 
that so far as the construction of new works 
is concerned the authority is but permissive, 
while as regards the maintenance of works 
once completed so as not to interfere with the 
existing rights of other persons, the 
authority of the Government is imperative.” 

In Sannaravadivelu Pillai v. Secretary of 
State for India in Council (1), the plaintiffs 
sustained material damage and this, in our 
view, was sufficient to give them a cause of 
action. This being so, it is not necessary for 
us to consider whether the distinction which 
the learned Judge drew between “permissive” 
and “imperative” authority is well-founded 
or whether the analogy to statutory powers 
should be developed as the learned Judge 
developed it. 

Tho plaintiffs’ contention that any inter- 
ference by Government with the waters of a 
natural stream in the course of carrying out 
irrigaton works, even though it does not 
affect the amount of water which riparian 
owners have been accustomed to utilise, is an 
invasion of certain natural rights in them 
does not seem to be sustainable under ihe 
law of this country. The case of Atyavu 
Mooppan v. Sawminatha Kavundan (6), where 
the question arose between private riparian 
owners is not in conflict with the proposition 
put forward by the Advocate-General. The 
same observation applies to the case of Rama 
Odayan v. Subramania Atyar (7). Further 
in the case last cited itis obvious that the 
total blocking up of the channel must nec- 
essarily have caused damage to the plaintiff. 
The decision in the case of The First Asststant 
Collector of Nasik v. Shamji Dasrath Patil (8), 


(6) 28 M 236. (7) 81 M. 171. 
8) 7 B. 209. `- 
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was based on the special ground that 
there was ovidence in that case to raise the 
presumption of an original animus dedicandt 
in favour of the plaintiffs’ village. But it 
was not disputed in that case that the amount 
of water coming to the plaintiffs’ village had 
been diminished. The learned Judges withont 
expressing any opinion assumed for the sake 
of argument that the Government have the 
right to regulate in the interest of the public 
the enjoyment and benefit of water. This 
case is certainly not an authority for the con- 
tention that the interference by Govern- 
ment without causing damage gives a right of 
action. 

The rights of Government as distinguished 
| from the rights of private individuals are re- 
` cognised by the Legislature in section 2 (a) 
of the Indian Easements Act, 1882, which 
provides: “ Nothing herein contained shall be 
deemed to affect any law not hereby expressly 
repealed ; or to derogate from (a) any right of 
the Government to regulate the collection, 
retention and distribution of the water of 
rivers and streams flowing in natural channels, 
and of natural lakes and ponds, or of the water 
flowing, collected, retained or distributed in 
or by any channel or other work constructed 
at the public expenso for irrigation.” 

A further argument urged on behalf of the 
appellants was that when the Ramnad and 
Sivagangn Estates were permanently settled, 
the proprietary rights in streams were granted 
to them by Government subject to certain 
easement rights in the parties who had been 
previously supplied with water from the old 
Vadagarai channel, and that it was one of the 
incidents of the grants that there shonld be 
no interference with the waters of the Vaigai. 
It seems to us that the grant was subject to 
the paramount rights of Government to con- 
trol the water of the stream for the purpose 
of irrigation subject to the limitation mention- 
ed. It was also contended that the rights of 
Government to control the irrigation furnish- 
ed by the waters of a natural stream, subject 
to the limitation that they invaded no acquired 
rights and did no damage to individuals, de- 
pended on their ownership of the bed of the 
stream. We are prepared to hold that the 
paramount right of Government under the 
law of this Presidency is independent of the 
ownership of the bed of the stream. We also 
think that no distinction can be drawn between 
cases where the interest said to be affected is 
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that of ryotwary tenants and where the in- 
terest which is said to be affected is that of 
holders of proprietary estates. We also think 
that where the plaintiffs allege that thew 
rights have been infringed by reason of irriga- 
tion works carried out by Government the 
onus is on the plaintiffs to show that they 
have sustained damage. Even assuming that 
the cnus is on the defendant to show that the 
plaintiffs have not been damaged wo are of 
opinion that the evidence adduced by the 
defendant is sufficient to discharge the onus. 
We are of opinion that the proposition of 
law, as formulated by the Advocate-General 
in the Court below is well-founded. 

In the view we take as to the rights of 
Government, it is unnecessary for us to con- 
sider the rights of the plaintiffs and the 
obligation of the defendant, treating the case 
as though it had been an action brought by a 
lower riparian owner against a private upper 
riparian owner. The case, however, was 
elaborately argued from this point of view 
and it seems desirable to state the conclusions 
at which we have arrived. There are difficnl- 
ties in the way of regarding either the plaint- 
ifs on the one hand as entitled to certain 
rights as against upper riparian owners, or 
the defendant on the other band as entitled 
to certain rights as against lower riparian 
owners, since the defendant has admittedly 
used the waters of the Vadagari channel for 
the benefit of non-riparian tenements and the 
plaintiffs have likewise, as it seems to us, used 
the waters of the stream for the benefit of 
non-riparian owners. 

The plaintiffs allege (see paragraph 8 of 
their plaint), that their natural and easement 
rights have been infringed. Appended to 
rection 7 of the Indian Basements Act or 
illustrations of the rights of which easements 
are restrictions. Illustration (h) refers to the 
rights of a lower riparian owner as against an 
upper riparian owner in these terms: “The 
right of every owner of land that the water 
of every natural stream which passes by, 
through or over his landin a defined natural 
channel, shall be allowed by other persons to 
flow within such owner’s limits without inter- 
ruption and without material alteration in 
quantity, direction, force or temperature; the 
right of every owner of land abutting on a 
natural lake or pond into or out of which 8 
natural stream flows, that the water of such 
lake or pond shall be allowed by other persons 
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to remain within such owner’s limits without 
material alteration in quantity or tempera- 
ture.” We think here ‘interruption’ means 
such interruption as results in material altera- 
tion in quantity. This is borne out by the 
wording of illustration (j), which refers to 
the rights of an upper riparian owner against 
a lower The illustration isin these terms. 
“The right of every owner of land abutting 
on a natural stream, lake or pond to use and 
consume its water for drinking, household 
purposes and watering his cattle and sheep; 
and the right of every such owner to use and 
consume the water for irrigating such land, 
and for the purposes of any manufactory 
situate thereon, provided that he does not 
thereby canse material injury to other like 
owners.” In our view the evidence shows 
that the plaintiffs’ easement rights (if any) 
have not been infringed. If the plaintiffs’ 
natural rights are wider than any rights 
which they have acquired by way of easement 
or could acquire by prescription, these rights 
are, in our opinion, subject to the paramount 
right of Government which would otherwise 
be altogether nullified. 

Viewing the case as between a lower, and 
an upper, riparian owner, the Advocate- 
General’s proposition was that where the 
water had been diverted by the upper riparian 
owner for riparian purpose, the lower riparian 
owner had no cause of action unless he could 
prove damage and he contended that this 
was the law of England and also the law of 
this country. He conceded that under the 
law of England, where the water had been 
diverted by the upper riparian owner for non- 
riparian purposes, it was not necessary for the 
lower riparian owner to prove damage in order 
to establish a cause of action. 

In Kensit v. Great Eastern Railway Company 
(9) Baron Pollock with reference to a passage 
in Kents commentaries which he cites at 
length observes (page 571) : “That seems to 
me to be perfectly clear, and to be quite 
sufficient to express what are the rights of the 
parties in the present case. Taking that 
judgment of the Court in Wood v. Wand (10) 
and again in Emrbey v. Owen (11), I find that 
doctrine very clearly established, and I cer- 
tainly find no countenance in any of the 
judgments by any of the learned Judges in 

2 (1883) L. R.28 Oh. D. 666 at p. 571. 


10) 8 Ex. 748. 
. (11) 6 Ex. 358. 


those cases for the proposition, that anaction 
will lie by a riparian proprietor if there has 
been no diminution in quantity or purity of 
the water.” This case was affirmed on appeal 
in Kensit v. Great Eastern Railway Co. (19). 
The principle that there must be actual dam- 
age was recognised in Baily § Co. v. Clark, 
Son and Morland (18) where the Court of 
Appeal, reversing the decision of Byrne, J., 
being satisfied that the abstraction of water 
by the upper riparian owners had not been 
such as to cause sensible injury to the lower 
ripalian owner, held that the defendants 
ought not to be restrained from abstracting 
water. The judgment of the House of Lords 
in John White & Sons v. J. & M. White (14) 
does not conflict with the principles of the 
decision in the case last mentioned. In Debi 
Pershad Singh v. Joynath Singh (15) a case 
decided by the Privy Council, the right 
claimed by the upper riparian owner was to 
dam up as much of the stream as he pleased 
and it is difficult to see how the exercise of 
such an alleged right could fail to cause dam- 
age tothe lower riparian owners. Wedo not - 
find anything in the judgments of the House 
of Lords in Swindon ` Waterworks Company v. 
Wilts and Berks Canal Navigation Oompany 
(16) which is in conflict with the proposition 
advanced by the Advocate-General. The Lord 
Chancellor said on page 707: “There was,, 
therefore, upon the filing of the Dill, as it 
appears to me, a case clearly established, that 
the supply of water for the canal, arising out 
of the stream, was deficient and was made 
deficient by, or at all events partly by, the 
acts of the present appellants ” Lord Selborne 
said (page 714): “It is plain, upon the 
evidence, that this diversion of the water had 
(as it necessarily must have had) the effect of 
sensibly diminishing the supply of water 
necessary for the navigation at the very time 
when it was most wanted.” In McOartney v. 
Londonderry and Lough Swiliy Railway (17) 
Lord Lindley says on page 314 that in the 
Swindon Waterworks case (16) thelower riparian 


(12) (1884) L R. 27 Ch. D. 122; 54 L. J. Ch. 19; 61 
L. T. 862; 82 W. R. 885. 

(18) (1902) 1 Ch. 649. 71, L. J. Ch. 396; 50 W. R. 
511; 86 L. T. 309; 18 T. L. R. 364. 

aa) (1908) A C. 72. 7 

(15) 24 O. 865; 24 I. A. 60. 

(16) L. R. 7 H. L. (E. and L.) p.697; 45 L. J. Ch. 
688, 33 L. T. 513 ; 24 W. R. 284 

(17) (1904) A. C. 301; 78D 3. P. C.78;91 L. T. 
105; 58 W. R. 385. ‘ 
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owners were notin fact damaged by the 
defendants’ operations; but this does not 
appear to have been the view of the learned 
Judges who decided the oarlier case. In Me 
Oartney v. Londonder:y and Longh Swilly 
Railway (17) where no substantial injury was 
shown, the upper riparian owner had made 
use of the water for purposes unconnected 
with his riparian tenement. Again in Roberts 
v. Gwyrfai District Council (18), the diversion 
by the upper riparian owner was for a purpose 
unconnected with his riparian tenement. More- 
over in this case the effect of the interference 
had been to give the plaintiff more water at 
one season and less at another—a state of 
, things which might well rezult in damage to 
the plaintiff. As regards Bickett v. Morris 
(19), the actual decision in that case was that 
as between the owners of the opposite banks 
of a river, neither owner wag entitled to use 
the river bed in snch a manner as to interfere 
with the natural right of the stream. In com- 
menting upon Bickelt v. Morris (19), Cotton, 
L. J., in his judgment in Kensit v. Great 
Eastern Railway Co. (12) observes: “Then it 
is said that Bickett v. Morris (19) establishes 
this proposition, that when there is any inter- 
ference with the bed of the river, this, al- 
though not causing any injury to an opposite 
_owner or to the lower riparian owners, is 
ground of action. That, I think, was not the 
real meaning of Bickett v. Morris (19). Lord 
Westbury disposed of that proposition by 
suggesting thatif that were so the building 
of a boat-house on a stream would give a 
right of action to all lower riparian owners. 
What was decided was that what interferes 
with the channel of the river wasa matter 
which would be actionable unless the Court 
were satisfied that there would not be any 
injury resulting from it either then or at 
future time: and in such a case as the flow of 
water, which is so difficult to “deal with, it 
would be a difficult case to determine whether 
what had been done would or would not pro- 
duce any injury. If there was a reasonable 
prospect that it would produce any damage 
to the opposite or lower riparian owners, then 
that would give a right of action, although no 
actual injury was shown to have resulted 
from it.” With regard to the contention that 
the plaintiffs assuming them to have not 
been actually damaged are entitled to prevent 
(18) (1899) 2 Ch 603. 
(19) L R 1 Scob& D. A O. 47, 


the acquisition of prescriptive rights against 
them [see the observations of Lindley, J., in 
McOartney v. Londonderry and Lough willy 
Railway (17)], it seems to us that any prescrip- 
tive right which the defendant might acquire 
would be a right to divert so as to damage the 
plaintiffs and this right would only begin to 
accrue when damage began to be done. 

Tho English authorities, therefore, would 
scem to establish the proposition advanced 
by the Advocate-General and to show that 
proof of damage is necessary where the use by 
the upper riparian owner isa use for the 
purpose of his riparian tenement, but not 
necessary where the uso is for a purpose uu- 
connected with his riparian tenement. If the 
English law is applicable and if the defendant 
in this cise has no higher rights than those 
of an upper riparian owner, inasmuch as the 
defendant has used the diverted water for 
purposes unconnected with his riparian tene- 
ment, proof of actual damage would not, in our 
opinion, be necessary in order to give the 
plaintiffs a right of action. But, as we have 
pointed ont, the rights of Government in this 
case, in our opinion, are higher than those of a 
private upper riparian owner. 

In America where the physical conditions 
approximate much more closely to the con- 
ditions which obtain in this country than to 
English conditions the doctrine of “appro- 
priation”’ by an upper riparian ower, which 
is unknown to the English law, has been re- 
cognised to a considerable extent (see Kinney 
on Irrigation—Appropriation of waters). fur. 
ther the law of America would appear to 
differ from the law of England with reference 
to the question of proof of damage where 
water has been diverted for a non-riparian 
purpose. In Farnham on Waters, page 1548, 
it is stated that “give the lower owner a‘ 
ground of complaint, the quantity taken to 
the non-riparian land must be sufficient to 
inflict a perceptible injury on him.” 

The question whether the American doctrine 
is applicable in this country was elaborately 
discussed by Mookerjee, J., in Belbhadar 
Pershad Singh v. Shetkh Barkat Ali (20). The 
American authorities were fully considered by 
the learned Judge and the effect of his deci- 
sion would seem to be that in Bengal the 
doctrine of appropriation cannot be accepted 
as part of the law. The learned Judge held 
that the use of the water for purposes of 

(20) 11 C. W. N. 85, 
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irrigation was artificial or extraordinary even 
when it was found that 'the country was dry, 
rocky and parched and that it was absolutely 
necessary that the lands which were paddy 
lands, should be irrigated from the water- 
course in order to produce paddy and that a 
mandatory injunction should be granted to 
compel the restoration of the watercourse to 
its natural form. It has to bs observed, how- 
-ever, that in that cade the upper riparian 
proprietor had erected a bank across the 
watercourse, the effect of which was to cut 
off completely the supply of water tu pro- 
prietors lower down. The ground on which 
Mookerjee, J., based his ‘conclusion was “that 
the total consumption for irrigation by one 


riparian owner of the water of the stream, so ” 


that other proprietors are entirely, deprived 
of the use of the water, must be regarded as 
an unreasonable use” (seo page 99). Ram- 
pini, J., after referring to a passage in Angell 
on Watercourses, section 121, in which it is 
pointed out that accoyding to the Supreme 
Court of Illinois in arfd climates water for 
irrigation is referred to the class of ‘natural 
wants’ observes: ‘ Whatever may be the law 
or the future developments of the law in other 
countries than this, I can only say that no such 
rule has yet been laid down in this country.” 

Although this question is one of great 
interest and importance, we do not feel called 
upon in this case to express any opinion with 
regard to it. 

The question whether an upper riparian 
owner is entitled to divert water, provided the 
amount diverted does not exceed the amount 
which he has himself by artificial means put 
into thestream, does not appear to bave receiv- 
ed much discussion in Hngland. | 

In Kinney on Irrigation, page 253, the law 
of America is thus stated: “Where water 
from an artificial ditch is turned into a natural 
watercourse and mingled with the natural 
waters of 4 stream, whether the same is the 
stream from which it was originally taken or 
not, for the purpose of conducting it to an- 
other point lower down, to be there used by 
the original appropriator, it is not thereby 
abandonéd, bat may be taken out and used by 
the parties thus conducting it, provided that 
they do not inso doing diminish the quantity 
of the natural waters of the stream by taking 
out more than their share, to the injury of 
those who have previously appropriated such 
natural waters,” 


OASES. 


We are of opinion that the defendant as a 
riparian owner was entitled to divert so much 
of the water as he put into the stream before 
it reached ihe lower proprietor, if in sy 
doing he did not injure’a lower riparian 
owner. g 

As we find the plaintiffs did nòt sustain 
damage by reason of the works carried out by 
Government in the exercise of their rights of 
control over works of irrigation, we hold that 
the suit was rightly dismıssed by the Sub- 


ordinate Judge and we dismiss this appeal | 


with costs. 
Appeal dismissed. i 
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Sale, agreement to set aside—Arient if Court— Panen 


of parties to modrfy—Conrt cannot rary ternis without 
oansent of both parties—Appral—Tater cutory orders— 
Appeal agasnst final order, , 
Where the decree-holder has purchased some pro- 
perty of the judgment debtor in execution of the 
decree and the judgment-debtor has applied for the 
setting aside of the sale, if initially an agreement is 
entered into by the parties with the assent of the 
Court to the effect that the sale would be set aside on 
payment to the decree-holcer of the whole amount of 
the decree with costs, then it ie open to the parties at 


a subsequent stage with the approval of the Court to , 
But the Court cannot, at the. 


modify that agreement. 
instance of one of the parties and in spite’of the pro- 
test of the other, vary the terms of the agreement. 
Harakh Sangh v. Saheb Singh, 6 C. L. J 176, followed. 

An appeal need not be preferred against every order 
in an execution proceeding. It is open to the part 
aggrieved to challenge by an appeal against the fina 
order. which determines the rights of the parties, the 
propriety of the interlocutory orders made in the 
course of the proceeding J?ehary Lal Pandit v. Kedar 
Nath Mulch, 18 C 469, followed. 


Appeal from the decrees of E. P. Chapman, 


Esquire, District Judge of 24-Parganas, dated’ 
January 20th, 1908, reversing those of the, 


Muasif of Alipur, dated August 27th, 1907. 
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Babus Nil Madhab Bose’'and Shib Chandra 
Palit, for the Respondent. : 

Judgment.—Thoese appeals. are 
directed against two ordors of the District 
Judge of 24-Parganas by which he discharged 
two orders made by the Munsif setting aside 
two execntion sales held on the 29th March 
and 30th October 1906, respectively. The 
circumstances under which these orders were 
made must be set out in detail in order that 
our decision may be intelligible. 

It appears that applications were made by 
the judgment debtor to set aside these execu- 
tion sales under sections 244 and 311 of the 

-Code of Civil Procedure of 1882, on the 
ground of frand and material irregularity. 
During the pendency of these proceedings 
the parties negotiated for a compromise, and 
on the Ist June 1907 an application was made 
to the Court for an adjournment to enable 
them to carry it out. In this application it 
was stated that a proposal for an amicable 
settlement was in progress, that the decree- 
holder had agreed to give back the auction- 
purchased property and that consequently a 
month’s time was necessary. The Court, 
however, did not adjourn the-case for a month, 
and fixed the 29th June as the next date for 
hearing. On that date the judgment-debtor 

mase another application asking that the case 
might be adjourned again. This application 
recited that an agreement had been entered 
into by the parties to the effect that the sales 
would be set aside on payment to the decree- 
holder of the whole amount of the decree with 
costs, that the jadgment-debtor had not been 
able to collect the necessary money, that she 
was in difficulty and that she could not raise 
funds without the permission of the District 
Judge, apparently because she was in posses- 
sion of her husband’s estate as administratrix. 
The petition concluded with the statement 
that if she found herself unable to pay any 
money to the opposite party, on default of 
payment the sale would stand good, and she 
consequently prayed for three weeks’ time. 
The Court, thereupon, adjourned the case to 
the 22nd July. It should be observed that 
this exceeded by two days the peniod of three 
weeks’ time for which the parties had asked, 
the explanation apparently being that the 
first day after the threa weeks as well as the 
day following wera holidays and the Court 
adjourned the cise to the first open day after 
the holidays, If this petition be taken asa 
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whole, it may reasonably be contended that 

no time was fixed for the payment of the 
money, and that in any event time was not 
made the essence of- the agreement, and this | 
is the view most favourable to the case of 

the judgment-debtor. On the 22nd July there 

was again another ‘petition on behalf of the 

judgment-debtor. In this it was stated that 

the money had not then been raised, that it 

could be raised only by a mortgage of the pro- 

perties upon permission of the District Judge, . 
and that in order to enable her to do so, it 
was necessary to adjourn the case for a further 
period of 15 days. -The petition also recited 
that on the date fixed the dues would be paid, 
and on default the sale would stand good. 
The decree-holder signified his consent to this 
application in consideration of Rs. 9 paid on 
that date. The Court, however, did not sanc- 
tion the arrangement and granted only nine 
days’ time as appears from the following 
order recorded in the order sheet: “ On the 
application of: the petitioner, consented to by 
the opposite party, ordered to be put up on 
the 3lst July 1907 for hearing, Rs. 9 to be 
credited towards the decretal money.” It 
will be observed that as the Court did not 
sanction the application of the parties, it can- 
not be successfully contended that upon the 
failure of the judgment-debtor to pay the 
decretal amount to the decree-holder as agreed 
upon, the sale would stand confirmed. On the 
3lst July there was a fresh application by 
the judgment-debtor. In this she stated that 
although two adjournments had been pre- 
viously granted with the consent of the decree- 
holder for payment of the sum decreed to him, 
she had not been able to raise the necessary 
funds. She, therefore, prayed. that another 
15 days’ time might be given to her. The 
petition concluded with the following very 
important provision: “If I pay the whole of 
the decretal amount, the sales will stand can- 
celled. On default of payment of the whole 
money on that date, the sales will stand good, 

and J shall not futher pray for time” - The 
decree-holder. signified his consent in the 

following terfhs at the foot of the petition: 

“ If the money is not paid within the date 

fixed, the sale will stand good. Upon. this 

condition I. take Rs. 10 and give sanction to 

this application.” The matter was then | 
placed before the Court and the following 

order was recorded on the order sheet: On 
the application of the petitioner, consented to 
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by the opposite party. ordered—put up on 
the 15th August next for orders on condition 
stated thereon, Rs. 10 to be credited against 
the decretal money.” When, however, the 
15th August came, the judgment-debtor still 
found herself unable to pay the decretal 
amount ag she had agreed to do, and on that 
date she applied for further time. To this 
the execution-creditor objected. The learned 
Judge did not then decide what the effect of a 
partial payment on that date or at a later 
stage would be, but permitted the judgment- 
debtor to deposit Rs. 150 in Court and allowed 
her time till the 2lst August to pay the 
balance of the decretal money. The decree- 
holder, however, declined to accept the- sun 
deposited. Subsequently, on the 21st August, 
the judgment-debtor put in another application 
in which it was stated that she had offered the 
balance to the decree-holder, who had refused 
to accept the money. The Court, thereupon, 
ordered that the applicant might be allowed 
to deposit the money as prayed for. The 
money was deposited, and on the 27th August 
1907 the Court set aside the sales. The 
Munsif held in substance that he had jurisdic- 
tion to extend the time for payment of the 
money, and that the exccution-creditor was 
bound to accept the sums deposited in Court 
and to apply the same in satisfaction of his 
decree. The decree-holder was dissatisfied 
with these orders and appealed to the District 
Judge, who has held that the orders cannot 
be supported. His view in substance is that 
the application of the 3lst July, which was 
assented to by the decree-holder and confirmed 
by the Conrt, embodied an agreement binding 
upon both parties, that upon breach of that 
agreement an indefeasible right accrued to the 
decree-holder to demand that the sale should 
stand unreversed, and that it was not onen to 
the Munsif, in the exercise of his discretion, 
to extend the time for the payment of the 
money due by the judgment-debtor. In supa 
port of this view the learned District Judge 
placed reliance upon the decision of this 
Court in the cases of Uttam Chandra Krithy. 
v. Khetra Nath Ohattopadhya (1) and Aurakh 
Singh v. Saheb Singh (2). 

The judgment-debtor has now appealed to 
this Court, and on her behalf it has been con- 
tended that the District Judge was in error in 
relying upon the application of the 31st July 

(1) 20 C 577 

(236 C L.J 176 
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1907, and that the agreement which regulates 
the rights of the parties is to be found embodi- 
ed in the application of the 29th June 1907. 
It has also been argued that the effect of this 
petition, which was assented to by the decree-’ 
holder, was to leave it open to the Court to 
decide what would be a reasonable time with- 
in which the judgment-debtor might satisfy 
the decretal amount. The learned counsel for 
the appellant has, in fact, contended that, after 
this application of the 29th June had been 
made, the Court had seisin of the case, and it 
was not open to the parties subsequently to 
modify the arrangement into which they had 
entered on that date. In support of this con- 
tention, much reliance was placed upon an 
observation in the Jadgment of this Court in 
Harakh Singh v. Saheb Singh (2) to the effect 
that, in cases of this description, what the 
Court has io do is to determine whether the 
parties intended in the first conception of 
the agreement to make time the essence of the 
contract. On the other hand, it has been 
argued on behalf of tho decree-holder that 
an agreement of this character can be oper- 
ative only with the assent of the Court, and 
that, if the Court does not sanction a particu- 
lar arrangement and refuges to grant an 
adjournment, the agreement can have no 
practical effect. This position the appellant 
did not contest, and we feel no doubt that it 
represents the right view of the matter. But 
the necessary inference from this position is 
that, if initially an agreement'is entered into 
by the parties with the assent of the Court, 
it ig open to the parties at a subsequent stage 
with the approval of the Court to modify that 
agreement. This view is in no way mconsist- 
ent with the decision in Harakh Singh v. 
Saheb Singh (2) where no question arose or 
was decided as to the power ot the parties to 
modify the original agreement. The question 
then is—Was thero such a modification in the 
present case ? In our opinion, there is no 
room for doubt that, whatever might have 
been the character of the original agreement 
of the 29th June 1907, it was modified by the 
application of the 3lst July 1907. Assume 
for a moment that upon the application of 
the 29th June it would have been open to the 


. Court, as a Court of Equity to determine what 


would be-a reasonable time for the payment 
of the money, 1t cannot Be suggested that the 
Court could not at a later stage, upon the 
joint application of the parties, alter that 
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agrooment and give its sanction to a fresh 
„arrangement which would finally regulate the 
rights of the parties. What was then the 
effect of this agreement of the 3lst July ? 
Time had previously been repeatedly grazted 
by the Court at the instance of the judgment- 
debtur with the consent of the decree-holder. 
On the 31st July the judgment-debtor prayed 
for further time, the decree-holder insisted, 
not unreasonably, upon more stringent terms 
and demanded it as a condition precedent to 
the grant of further time that the judgment- 
debtor should definitely agree that, upon her 
failure to pay the money on the date to be 
fixed, her right to challenge the validity of 
the sale should finally cease. The judgment- 
\ debtor consented, and the Court sanctioned 
this arrangement. We need not, therefore, 
consider what the position of the parties 
would have been, if the arrangement pro- 
posed by the parties on the 31st July had not 
been approved by the Court, possibly it 
might then have been open to the Court to 
proceed on the footing of the original appli- 
cation of the 29th June and exercise its juris- 
diction accordingly. But after the Court had 
sanctioned the arrangement entered into by 
the parties on the 31st July, the Court could 
not, in our opinion, subsequently at the in- 
stance of the judgmont-debtor and in spite of 
he protest of the decree-holder, vary the 
érms of the agreement. This is clear from 
the decision of this Court in Harakh Singh v. 
Saheb Singh (2) already referred to. As the 
learned vakil for the vespondent contended, 
there were three parties to the agreement, 
the decree-holder, the judgment-debtor, and 
the Court, and, once the agreement had 
resulted from their concurrence, it could not 
be-subsequently modified except by the assent 
of each and every one of them. That was 
not done in this case. We must, therefore, 
hold that the orders of the Munsif made on 
the 15th August 1907, permitting the judg- 
ment-debtor to deposit Rs. 150 on that date 
to the credit of the decree-holder and also 
allowing her time to put inthe balance of 
the decretal money on the 21st August, were 
made without jurisdiction. The learned 
counsel for the appellant, however, contended 
that if this view be adopted, the decree-holder 
ought to have immediately preferred an 
appeal against these orders. In our opinion, 
it was not necessary for him to dò so. As 
was pointed ont by this Court in the case of 
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Behary Lal Pandit v. Kedar Nath Mullick (3) 
an appeal need not be preferred against every 
order in an execution proceeding. If the 
contrary view prevailed, and if appeals were 
allowed to be preferred against interlocutory 
orders, there might be innumerable appeals 
in the course of one execution proceeding. 
It is open to thé party aggrieved to challengo 
by an appeal against the final order which 
the 
propriety of the interlocutory orders mado in 
the course of the proceedings. Besides, in 
this case, as the learned vakil for the respond- 
ent pointed out, in the appeal which was pre- 
ferred against the final order, the order of 
the 15th August was specifically mentioned 
as an order which ought not to stand. We 
are of opinion, therefore, that it was open to 
the learned District Judge, in hearing the 
appeal against the orders of the 27th August, 
to determine the validity of the orders of the 
15th August. On these grounds, we must 
hold that the orders of the District Judge 
are correct and should be affirmed. The 
result is that the appeals fail and must be 
dismissed’ with costs. 


Appeals dismissed. 
(3) 18 0. 469. 


(32 M. 167 ; 19 M. L. J. 59.) 
MADRAS HIGH COURT. 
Crit Appgat No. 41 or 1906, 
November 3, 1908. 

Present :—Mr. Justice Sankaran Nair aud 
Mr. Justice Abdur Rahim. 
THANDAVAROYA PILLAI AND ANOTHER 
— APPELLANTS 
VETEUS 

SHUNMUGAM PILLAI—Responpenrt. 
Hindu Law—Joint family—Trusts vested ın the 
family—Rights of senior member to minage the trusts 
—Limtation of the powers of management by a valid 
agreement as between the members of the family. 

Where the management of a temple is vested 
in an undivided Hindu family and the family has 
no beneficial interest therein, the senior momber of 
the family alone can exercise the right to manage 
the trust. Until partition no junior membor 18 en- 
titled to manage the trust in rotation any more 
than he isentitled to such possession or management ` 
of any family property. 

16 is, however, open to the members of the family 
to limit the manager’s authority by a valid agree- 
ment j 

Purappavanalingam Chetty v. Nullusiwan Chetty, | 
M. H.C. R., 415, distinguished. 
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Sri Raman Lalji Maharaj v. Sri Gopalji Lalji 


Maharaj, 19 A 428, Ramanathan Chetty v. 
Murugappa Chetty, 27 M. 198, at 201, re- 
ferred to. 


Appeal against the decree uf W. Gopala- 
chariar, Subordinate Judge of Trichinopoly, 
in Original Suit No. 20 of 1905. 

T. Rangachariar and P. Subsahmantam, for 
the Appellants. 

_ P. R. Sundara Ayyar and T. Natesa Ayyar, 
for the Respondent. 


Judgment.—tThe plaintiff and the 
second defendant with their father, the first 
defendant, form members of a joint Hindu 
family The plaintiff claims possession of Sri 
Dandayuthapani temple with its endowment 
.or in the alternative to joint possession and 
management of the same with the first and 
second defendants. The Subordinate Judge 
has passed a decree that the plaintiff and 
defendants are entitled to management in 
turns of one year each and that he should 
accordingly be put in possession of the temple 
and the properties attached thereto in the 
beginning of Fasl 1316 and he has also 
directed the defendants to render an account 
to the plaintiff of their management. 

The defendants appeal from this decree. 

The plaintiff's case is that, on account of 
certain disputes between the parties, it was 
decided by certain arbitrators to whom the 
questions in dispute were referred that, until 
the disposal of a suit then pending and until 
a final partition was effected, the family pro- 
perties should be enjoyed in three shares and 
the temple and its affairs should be managed 
in rotation for a year with liability to account 
for income and expenditure. The defendants 
deny any arbitration and award and allege 
that there was only a temporary arrangement 
which was to subsist till the disposal of the 
suit referred to by the plaintiff. We agree 
with the Judge that there was no submission 
to arbitration nor an award by the arbitrators, 
that, on the other hand, there was only a 
temporary arrangement which was to be in 
force only tillthe disposal of the proceedings 
in Original Suit No 12 of 190%. Clanse 3 of 
Exhibit A reciting that the management by 
turns was to go on till the said suit was 
disposed of ” and the evidence of defence 
witness No. 1 clearly support this view. The 
proceedings in Original Suit No. 12 of 
1902 terminated on the 18th January 
1904. 
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But the Judge has also held that, since the 
plaintiff has a right to participate in the 
management as an undivided co-parcener, 
since the co-parceners are enjoying the private 
properties of the joint family separately, 
though undivided in interest, and as joint | 
management will be difficult on account of the 
strained relations between the parties, “it 
seems safe to decree that the first defendant 
and his sons do enjoy the management in 
turns each for one year until the final parii- 
tion is effected.” 

We are of opinion that this decree cannot 
be supported. Itis admitted that the office 
of trustee of this temple is vested in the 
family, that the family has no beneficial 
interest and that the members are wun- 
divided. 

So long as the members of a family remain 
undivided the senior member of the family is 
entitled to manage the family properties. He 
is also entitled to exercise the right of 
management vested in the family on its behalf. 
He is the representative of the family in 
whom the administration ofthe trust is vested. 
It may be open to the members of the family 
to limit hig authority by a valid agreement as 
they have donein this case with reference to 
their private properties. But until partition 
no junior member is entitled to management 


of the trust in rotation any more than he #-—— 
entitled to such possession or management ù — 


any family property. No instance where any 
such right has been recognized has been 
brought to our notice. The only case we are 
aware of where a right of joint management 
was enforced is the one of Purappavanalingam 
Ohetti v. Nullasivan Chetii (1). But that 
decision was based on the ground that, as 
two brothers were in joint management the 
son was entitled to succeed his father in such 
management. It has been decided in Sri 
Raman Lalji Maharaj v. Srt Gopal Lalji 
Maharaj (2) that even the divided members 
of a Hindu family are not entitled to claim 
rights of exclusive management and superin- 
tendence in rotation for any definite period as 
decreed by the Subordinate Judge in this case. 
This decision has been approved in Ramanathan 
Ohetty v. Murugappa Chetty (3). A fortéor’, such 
a claim would be untenable before partition. 
In Ramanathan Chetty v. Murugappa Ohetty (3) 

= (1862-63) 1 M. H.C. R., 415. 

2) 19 A. 428. 

(8) 27 M. 193 at 201. 
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the dispute arose after partition and the rights 
`~ of the parties were based uponan arrangement 
. made by them. We are, therefore, of opinion 
that the decree of the lower Court must be 
reversed. We accordingly set it aside and 
dismiss the suit with costs throughout. 
Appeal dismissed. 


(32 M. 173.) 


MADRAS HIGH COURT. 
CRIMINAL APPBAL No. 579 or 1908. 
November 17, 1£08. 
Present :—Mr. Justice Wallis and Mr. Justice 
i Pinhey. 
KULLAN—ÅPPELLANT 
versus 
EMPEROR. 

Criminal Pr cedure Code (Act V af 1898),4 839— Ten- 
der of pardon ta an accused peram- Pardon forfeited Ty 
false statement—Onns of proof— Practice—Isocedure, 

A pardon tendered to an approver need not be 
withdrawn, nor hags such 
After the approver has givenevidence the prosecu- 
tion can proceed with the case against him if they 
choose and he can plead pardon in bar of the 
trial. ` 

The making-of a full and true disclosure by an 
approver is not a condition precedent which the 
approver has to prove to establish his right to 
pardon, but the failure to make such full and true 
disclosure is a condition subsequent determining or 
forfeiting the pardon which had previously been 
, granted. > 

Qursr-Huypress v. Ramasami, 24 M 321, consider- 

od. Queen- Empress y Sudre, 14 A. 336, Queen- Em- 
press v. Natu, 27 ©, 187, King-Empesor v . Bala, 
25 B. 675, and Kmypeny v. Kothia, £0 B. 611, 
followed, 
- As regards tho procedure to be followed, whero 
a pardon has beon tonderod and the approver is 
afterwards put on trial, he should be asked if ho 
reles on it and if he says ‘ yes’, which is a plos 
of pardon, the issue as to the pardon should be 
tried first. 

It is for the proseention to provethat the pardon 
has been forfeited. 

The approver commits a breach of the condition 
‘of pardon if he fails to make n full and true 
disclosure throughoat, It is not enough for him to 
make such disclosure before the Committing Magis- 
trate if he withdraws it in the Sessions Court or 
to make ib when examined-in-chief if he withdraws 
it in cross-cxamination. 

“ Forfeiture” explained 


Criminal appenl presented against the con- 
viction and sentence of A. Edgington, Sessions 
Judge of Salem Division, in Calendar Case 
No. 65 of 1908. 

The Acting Public Prosecutor in support 
of the conviction. 


withdrawal any effect., 
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Judgment.—In this case a pardon 
was tendered to the appellant by the Com- 
mitting Magistrate under the orders of the 
District Magistrato. The appellant was then 
examined as a witness before the Committing 
Magistrate and at the trial before ‘the Sessions 
Judge when hetretracted the evidence pre- 
viously given by him in sucha manner as to 
lead to the acquittal of some of the accused. 
Thereupon the District Magistrate under 
whose authority the pardon had been granted, 
acting apparently on the authority of Queen- 
Empress v. Ramasami (1) purported to with- 
draw the pardon and the appellant was sub- 
sequently tried and convicted of dacoity, the 
offence of which a pardon had been tendered. 
In the Sessions Court he appears to have 
pleaded his pardon, and to have relied mainly 
on the contention that tho District Magistrate 
was not the person anthorised to withdraw 
it. The learned Public Prosecutor has, how- 
ever, on appeal, very rightly directed our 
attention tothe Bombay decisions in King- 
Emperor v. Bala (2) and Emperor v. Kothta 
(3) which, if they are correct, show that the 
pardon was still in force and that the trial 
“was illegal. 

The question depends upon the true con- 
struction of section 339 as it now stands in 
the Criminal Procedure Code of 1898, but 
with a view of arriving ata correct construc- 
tion, it seems desirable to trace the various 
changes by which the section came to assume 
its present form. 

In England the practice has been and still 
is to allow an accomplice to turn King’s 
evidence as it is called on a promise of pardon 
if he makes a full and true disclosure, and if 
he fails to do sono pardon is granted him, 
and until a pardon is granted him he cannot 
plead it in bar of the trial. The King v. Garside 
(4). It is there pointed out that the most the 
Court before which he is indicted could do, if 
he claimed to have earned his pardon by 
making a full and true disclosure, would be 
to adjourn the case to enable him to apply 
for a pardon. The difficulties which have 
arisen under the Code of Criminal Procedure 
could, therefore, never have arisen in Eng- 
land. 

In India tender of pardon was dealt with 
by sections 209 and 211 of the Code of 1861, 

D 24M 821. (9) 25 B. 675. 


3) 30 B. 611. 
(4) 2 A. & E., 266, 
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Act XXV of 1861, section 211, empowered 
the Court of Session at the time of trial and 
also the Sudder Court as a Court of reference, 
if of opinion that the person who had accept- 
ed an offer of pardon had not conformed to 
the conditions under which it was tendered to 
order his commitment. The amending Act 
VIII of 1869 substituted a new section 211 
empowering the Magistrate before the com- 
mittal or the Court of Session at the time of 
trial or the High Court as a Court of reference 
to order the committal. In the next Code, 
Act X of 1872, section 349, conferred the like 
power on the Magistrate before the trial. the 
Sessions Jadge before judgment had been 
passed and the High Court as a Court of 
reference or revision, and contained this 
further provision: ‘The statement made by 
a person under pardon which has been with- 
drawn under this section may be put in 
evidence against him.” The words “ with- 
drawn under this section” which make their 
appearance for the firat time can only refer to 
the order of committal to be made by the 
. Committing Magistrate, Court of Session or 
High Court under the section. In Inthe matter 
of the Petition of Nobin Chundra Bantkya (5), 
decided on the 20th February 1882, Maclean, 
J., declined to be bound by an order of com- 
mittal made by a Sessions Judge under the 
section and set aside the conviction which had 
ensued. Whether in consequence of this 
decision or not, the Code passed in that year 
` Àct X of 1882 no longer empowered Magis- 
trates, Sessions Judges and High Courts to 
commit if it appeared to them that the con- 
ditions of the pardon had not been complied 
with bat provided merely that “ Where a 
pardon may be tendered under section 337 or 
section 338 and any person who has accepted 
such tender has not complied with the con- 
dition on which the tender was made, he may 
be tried for the offence in respect of which the 
pardon was tendered, etc.” If the section 
had stopped there it would clearly have been 
open to the approver to plead the pardon in 
bar of trial and the Court would have been 
bound to adjudicate on it. The section, how- 
ever, went on “The statement made by a 
person who has accepted a tender of pardon 
may be given in evidence against him when 
the pardon has been withdrawn under this 
section.” This is in effect a reproduction of 
the similar provision in the Act of 1872 except 
(6) 8 C, 560. 


. 
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that the expression “a person under pardon ” 
is replaced by “a person who has accepted a 
tender of pardon,” but whereas in the Act of 
1872 ‘withdrawn’ clearly meant withdrawn 
by the Committing Magistrate, tke Sessions 
Judge or the High Court as the case might 
be, in the Act of 1882 it was neither specified 
by whom the pardon was to be withdrawn nor 
was there any indication as to what the effect 
of such withdrawal should be. In this state of 
things Straight, J., as we understand him, 
held in Queen-Empress v. Ganga Oharan (6) 
that making a full and true disclosure was a 
condition precedent to the right to pardon 
(p. 90) and that where a pardon has been 
tendered and accepted and not withdrawn it 
could be pleaded in bar of further proceedings, 
the fact that it had not been withdrawn being 
taken as proof that the condition had been 
complied with. In that case the pardon 
had not been withdrawn, but in Queen- 
Empress v. Mulua (7) where the Sessions 
Judge had purported to withdraw the pardon 
and had wrongly put the approver back into 
the dock and tried him along with the other 
prisoners, Edge, C.J., and Blair, J., in direct- 
ing him to be retried observed at p. 508 that 
should he plead his pardon in answer to the 
first charge of robbery it would have to be 
carefully considered, thus indicating ihat in 
spite of the withdrawal it was open to plead 
the tender of pardon and the compliance with 
the condition in bar of further proceedings: 
In Queen-Empress v. Sudra (8) the subse 
quent trial of the approver was alluded to as 
a trial for the alleged breach of the conditions 
on which the pardon was tendered, which as- 
sumes that the approver had been pardoned. 
and that it was for the prosecution to show 
that he had forfeited the pardon by commit- 
ting a breach of the condition om which it 
was granted ; in other words that making a 
full and true disclosure was not-a condition pre- 
cedent to the pardon, but making an incom- 
plete and false disclosure was a condition 
subsequent forfeiting the pardon. This is not 
the view we should have been disposed to 
take under the Act of 1882, but it must be 
borne in mind in considering the effect of the 
change introduced in 1898. The next case is 
Quéen-Empress v Manick Chandra Sarkar (9), 


(6 11 A. 79, 

(7) 14A 6502. 
(8) 14 A. 286. 
(9) 24 C. 492. 
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in which the Court observed in answer to a 
reference from the Sessions Judge that it was 
for the authority which granted the condi- 
tional pardon to withdraw it, but had no oc- 
casion to consider what the effect of such 
withdrawal would be on the right of the ap- 
prover to plead the pardon. This was in 
1897. Next year, while the present Code 
was being passed, the Select Committee 
amended section 339 by substituting the 
words “forfeited under this section” for “ with- 
drawn under this section.” In Queen-E’mpress 
y. Ramasami (1) (December 1900) a case 
subsequent to the amendment, Benson, J., in 
a judgment in which Davies, J., concurred, 
followed Queen-Hmpress v. Manick Ohandra 
Sarkar (9), in holding that it was for the 
authority who granted the pardon to with- 
draw it, without adverting to the substitution 
of ‘ forfeited ’ for ‘ withdrawn,’ and held fur- 
ther that ifthe authority granting the pardon 
was satisfied that the condition had been 
broken he had anthority to withdraw it. 
Under the amended section, however, it does 
not appear that there is any necessity for 
withdrawal or that withdrawal has any effect. 
After the approver has given evidence the 
prosecution oan proceed with the case against 
him if they choose and he can plead pardon 
in bar of the trial, and the only question ap- 
pears to be, is making a full and true disclosure 


condition precedent which the approver has. 


to prove to establish his right to pardon ac- 
cording to the view taken in Queen-Hmprees 
v. Ganga Charan (6) under the Code of 1882, 
or his failure to make such fall and true dis- 
closure a condition subsequent determining or 
forfeiting the pardon which wis apparently 
the view taken in Queen-Empress v. Sudra (8) 
which is followed in Queen-H’mpress v. Natu 
(10) decided subsequently to 1898. Now the 
use of the word ‘forfeited’ in the present 
section, in our opinion, showsthat the latter is 
the construction now favoured by the legisla- 
ture. Forfeiture orginally meant fine or 
punishment and was applied to the loss of 
property which was one of the consequences 
of a conviction for felony. Then it was ex- 
tended to any loss sustained by a grantee on 
breach of the condition of his grant, as where 
a lease is said to be forfeited by breach of the 
conditions thereof. Both in law and ordinary 
parlance the word denotes depriving a man of 
something he has already got. An approver 
(10) 27 0. 187. 
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cvnnobl, in our opinion, be said to forfeit a par- 
don unless he has already baen pardoned. IE 
so itis for the prosecution to prove that the 
pardon has been forfeited. This is the view 
taken in King-Emperor v. Bala (2) and 
Emperor v. Kothia (3) with which we agree on 
this point. 

It may, in certain cases, be difficult for the 
prosecution to discharge the burden, but on 
the other hand. it would bə even harder for 
the approver if it were pub upon him. In 
this connection, however, we dəsire to express 
our cdncarranca with the remirks of Banson, 
J. in Qusen-Empress v Raimasami (1) that 
the transaction is one of the utmost good 
faith, and that the approver commits a breach 
of the condition 1f he fails to make a fall and 
true disclosure throughout. It is not enough 
for him to make such disclosura before the 
Committing Magistrate if he withdraws it in 
the Sessions Court or to mike it when examin- 
ed-in-chief if he withdraws it in cross-exa- 
mination. As regards the procedure to ba 
followed we think that where a pardon has 
been tendered and the approver is aftewards 
put on trial he should bo asked if he relies on 
it and if he says ‘` yez’ which is a plea of par- 
don the issue as tothe pardon should bs tried 
first. 

In the present case this has not been done, 
and we think thal the conviction is illegal and 
that it must be set aside and a fresh trial 
ordered. 

Fresh irsal ordered. 


(32 M. 170.) 
MADRAS HIGH COURT. 
Ssconp Civit APPRALS Nos. 1431 and Bs OF 
- 1905. 
September 28, 1908. 
Present :—Sir Arnold White, Chief Justice, 
and Mr. Justice Abdur Rahim. 
PALANI KUMARASAMIA PILLAI ano 
ANOTHBER— DEFENDANTS —A PPELLANTS 
versus 
UDAYAR NADAN AND OTHERS —PLAINTIFES 


— RESPONDENTS. 

Cred Procalure Code (Act XIV of 1882), 38, 433, 491, 
561—Attaokmant before judgment— Attachment obtain. 
ed on insufficient qrounds—Right of party agains 
whom order was obtained to reouirr general damages 
—Memorandun of objections unter 8. 661, C. P. 2. 
not stamped ant mit moved by reap. ndent-—Juriadic. 
tion of Court to dismiss 2é toth or without costs. 
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An order under section 483, Civil Procedure Code, 
where the application has been made on insufficient 
grounds, must necessarily cause damage to the credit 
and reputation of the party against whom the order 
is made, and in such 8 case general damages are 


recoverable. = 
Quarts Hill Consolidated Guld Mining Co. v. Eye, 


(1883) 11 Q. B. D. 674, applied. 

A memorandum of objections filed under seotion 
561, Civil Procedure Code, though not stamped 
and moved by respondent may yet be disposed of 
by Court, and the Oourt has, m such a case, juris- 
diction to dismiss it wilh or without costs. 


Second appeals against the decree of W. 
W. Phillips, District Judge of Tinnevelly, in 
Appeal Suits Nos. 544 and 545 of 1904, re- 
spectively, presented against the decree of 
B. Cammaran Nair, Subordinate Judge of 
Tuticorin, in Original Suit No. 28 of 1903. 

, Sir V. Bhashyam Ayyangar and T. V. Mu- 
thukrishna Ayyar, for the Appellants. 

P. R. Sundara Ayyar and A. S. Balasubrah- 
manta Ayyar, for the first Respondent. 

Judgment.—iIn Second Appeal No. 
1431 of 1905.—It is not necessary for us to 
decide whether, ina case where the Court finds 
under section 491 of the Code of Civil Procedure 
that an attachment under section 483 was 
applied for on insufficient grounds, the party 
against whom the order for attachment was 


madeina suit for compensation must prove that > 


the defendant acted maliciously. In the pre- 
sent case the lower appellate Court finds on the 
facts that the first defendant acted malicious- 
ly and without reasonable and probable cause. 
The lower appellate Court awarded the 
plaintiff Rs. 256 by way of special damages 
and a further sum of Rs. 250 for general 
damages for loss of credit and reputation. Sir 
V. Bhashyam Ayyangar has contended that 
general damages are not recoverable. He con- 
ceded that he had not been able to find any 
authority in support of this contention. It 
seems to us that an order under section 483, 
Civil Procedure Code, where the application 
has been made on insufficient grounds, must 
necessarily cause damage to the credit and 
reputation of the party against whom the 
order is mace, and we think general damages 
are recoverable. The principle of the decision 
in Quartz Hill Consolidated Gold Mining Com- 
pany v. Eyre (1) is, in our opinion, applicable 
to a case of this sort. 
The second appeal is dismissed with costs. 
On behalf of the first respondent 2 memo- 
randum of objections was filed in this Court 
(1) (1888) 11 Q. B. D. 674. 
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and a copy of the memorandum served upon 
the appellants under section 561 of the Civil 
Procedure Code. Mr. Sundara Aiyar, who 
appeared for the respondent, did not move 
his memorandum of objections and he con- 
tended that, in these circumstances, the Court 
had no jurisdiction to make any order with 
regard to it. His contention was that there 
was nothing before the Court with which it 
could deal judicially. A party may file his 
memorandum of objections without stamping 
it as it is not one of the documents to which 
section 6 of the Court Fees Act applies. 
Under section 16 of the Act the Court cannot 
hear the objection until the proper stamp fee 
has been paid by the respondent. In the 
present case the memorandum of objections 
was not stamped, but thongh not stamped, it 
‘is before the Court and the Court, in our 
opinion, has jurisdiction to deal with it, and 
the Court cannot be deprived of this jurisdic- 
tion because the respondent refrains from 
moving it. To hold otherwise might work 
serious hardship to an appellant. On receiv- 
ing a copy of the memorandum of objections 
an appellant may incur costs in connection 
with the memorandum in order that he’ may 
be prepared to fightit. Rule 88 of the Ap- 
pellate Side rules expressly provides that, 
when a memorandum has been filed, the ap- 
pellant may file an additional ligt of docu- 


-ments'which he desires to have translated 


and printed Ifthe Court has no jurisdic- 
tion to deal with a memorandum of objections 
which has not been moved an appellant may 
have to pay out of his own pocket costs which 
he has incurred on account of the memoran- 
dum of objections, which the respondent, for 
his own purposes, refrains from moving. The 
practice as to the form of order when a memo- 
randum of objections has not been stamped and 
has not been moved, does not seem to be uni- 
form, but orders dismissing the memorandum, 
in such circumstances, have been made and 
we are of opinion there is jurisdiction to make 
the order. If there is jurisdiction for making 
an order dismissing a memorandum of objec- 
tions, there is of course jurisdiction to make 
an order dismissing it with costs. The me- 
morandum of objections in the present cage is 
dismissed with costs. ; 

In Second ‘Appeal No. 1432 of 1905.—This 
second appeal is dismissed. 


- Yol. 1] 


‘which was settled in 1260 ; 
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PO GYI ©. MAUNG PAW. 
(5 L. B. R. 1.) 


LOWER BURMA CHIEF COURT. 
BSECOND Cryin Arrear No. 80 or 1907. 
February 6, 1908. 
Present :—Mr. Justice Irwin. 
PO GYI—P uaintire—APPELLANT 
versis 
MAUNG PAW AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 

Suit regarding boundary dispute—Proper procedure 
am cases where identity of land in question—Inspection 
of site by Court—Ctrril Procedure Code (dct XIV of 
1882), s. 171—Power of Court to call additional wit- 
nevses—Duecretion. 

In case of a bonn dispute, or when 
there is any possible doubt about the identity of 
the land in gut, it is essential that a good plan of 
the land should be put in. Tho Judge should also 
either visit the spot himself or issue a commission 
for local enquiry. 

In such cases the Court should make freg uso of 
ita powers under section 171, 0. P. C. 


Mr. D. N. Palit, for the Appellant. 

Mr. M. Auzam, for the Respondents. 

Judgment.—tThis suit relates to a 
boundary dispute. It was instituted on the 
4th January 1906 by Po Gyi, who said that 
he had 32.65 acres revenue paying land, 
being holding No. 23 of Daungmo kwin, 
that in Tagu 
1263 Revenue Surveyor Po Bwin took 
away part of the holding, on the east 
side, and: gave it to Maung Paw; and he 
prayed for a decree for possession 
of this part, “which was defined as the strip 
marked BIJ on the plan annexed to the 
plaint. The plan was made by Maung Sein, 
and is dated 14th December 1905. 

Defendants said they worked only the 
land for which they had received a pattah. 

The plaintiff was not asked how he had 
acquired either title or possession of the 
land. A quantity of absolutely useless 
evidence was recorded, and a decree given for 
plaintiff. Defendants appealed to the District 
Court, and then plaintiff said he had obtained 


‘a grant of the land. This was vital both to 


his title and to the jurisdiction of the Court, 
as the land had been occupied less than 12 


_ years. The District Court, therefore, referred 


the following issue to the Court of ret 
instance for trial :— 
Has plaintiff obtained a grant of the 
land in dispute from the Govern- 
ment P 
Further oral evidence was then recorded, 


and plaintiff put in two pattahs, one granted to 
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himself and the other to his son Tha E, and 
Some revenue receipts and extracts from 
revenue rolls. The Township Court recorded 
no finding on the issue referred to it. The 
District Court found that plaintiff had failed 
to prove that the land in dispute was covered 
by the two patiahs, and, therefore, reversed 
the decree and dismissed the suit. Plaintiff 
appeals. i 

The grants to Thal and Po Gyi are Nos. 
135 and 136, dated the 17th June 1898. They 
contain no plans except rectangles showing 
the lengths of the sides. The width of each 
plot from north to south is 10 chains ; the 
length of Po Gyi’s plot from east to west is 
15 chains, that of Tha E's plotis 18 chains. 
The boundaries show that the two plots 
adjoined each other, Po Gyi’s being to the 
north and Tha E’s to the south. The eastern 
boundary of each is Nga Paw’s pattah: That 
shows that there was no vacant land between 
the lands granted to the plaintiff and his son 
and that granted to the defendant. Nga Paw’s 
grant wes subsequently resumed’ by the 
Deputy Commissioner because it included part 
of a grazing ground, but that makes no 
difference to this suit. If the strip now in 
dispute is within the boundaries of the plots 
granted to Po Gyi and Tha E, the Civil Court 
has jurisdiction, and the plaintiff is entitled 
to succeed on the merits. If the strip in 
dispute does not fall within the boundaries of 
the grants the Court has no jurisdiction; the 
matter is one for a revenue officer to settle 
under section 19 of the Land and Revenue Act. 
The District Judge did not examine the 
documentary evidence in detail. Tam inclined 
to agree with him that the evidence as it 
stands does not establish the fact that the 
disputed strip is within the boundaries of 
plaintiff’s two pattahs. Plaintiff certainly 
presented his case very badly. That, however, 
is not surprising, seeing that the Township 
Judge did not understand the nature of the 
issue which arose, nor the manner in which 
the fact in issue onght to be proved. Land 
cases are often very puzzling, especially when 
they depend for their decision on pattahs 
granted in such a slipshod manner as those in 
the present case, and in total disregard of 
rules 43 and 44 of the rules framed under 
the Burma Land and Revenue Act. In rural 
parts it is frequently impossible to obtain the 
services of a pleader who is competent to put 
the case properly before the Court. Land 
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cases of this nature cannot be properly tried 
unless the Judge takes great pains in ascer- 
taining and fixing the real issues, and points 
out to the parties the exact nature of the 
evidence required to prove or disprove each 
point. He should also make free use of his 
powers under section 171, Oivil Procedure 
Code. In case of a boundary dispnte, or when 
there is any possible doubt about the identity 
of the land in suit, itis generally absolutely 
futile to take any oral evidence without first 
visiting the land. -The Judge should first of 
all insist on a, good plan, drawn to scale by a 
competent surveyor, being putin. That was 
done in this case. The Judge should then pro- 
ceed to the land, and require the parties and all 
the wtinesses who will speak about the land 
to attend on the spot. He should compare 
the plan with the land, and see that the plan 
is correct, and that all the points shown on 
the plan are suitably marked on the land. 
Each witness should be required to point out 
every mark that he refers to, and the exact 
boundaries of every area which he refers to, 
in his evidence. In no other way can any 
intelligible evidence about land be obtained 
from the average rustic, who rarely under- 
stands a plan sufficiently to make his evidence 
clear by reference to it. In some cases the 
inconvenience of: visiting the spot may be so 
great as to justify the Judge in issuing a 
commission under section 392 for the purpose, 
but this should seldom be necessary in Town- 
ship Courts, and in those Courts it may be 
difficult to obtain the services of a properly 
qualified person as Commissioner. 

In this case the documentary evidence, 
compared with a copy of part of the kwin map 
for 1902-03, which was produced by the 
appellant at the hearing of the second appeal, 
leads me to think that the appellant probably 
could prove his case if he knew the nature of 
the evidence required. The outline of the 
holding (23) on this plan agrees exactly with 
plaintiff's line on Maung Sein’s plan. The 
area is 32.65 acres, composed of 28 acres 2nd 
class land and a strip on the south of 465 
acres 4th class land. Plaintiff said that he had 
bought that strip in 1257 from Shwe Kya, as 
5acres. He produced tax receipts as follows :— 


1257 Shwe Kya... 5 acres. 
1258 Po QGyi E ere 
1259 Po Gyi kh Seer BD 3} 

` 1260 Po Gyi A APAE aay 
1262 Po Gyi ots ; 4.65 ,, 


INDIAN CASES. 


[1909 


The alteration in area seems to be a 
correction due to the cadastral survey and the 
settlement. 

The grants were given in June 1898 (1260). 
The period of exemption was to 30th June 
1902, but this was altered by the Deputy 
Commissioner to 30th June 1901. The first 
revenue roll produced is for 1901-02, and it 
shows previous year’s holding 4.65 acres 4th 
class, and extension 28 acres 2nd class, with 
the note ‘ pattah (exemption) expired exten- 
sien.” This shows that the 28 acres assessed 
for the first time in 1901-02 (1263) ‘were 
regarded by the thugy: as land held by Po 
Gyi under grant, and the area agrees with 
the paitahs produced by Po Gyi. The shape 
doés not quite agree, if the rough 
rectangles depicted on the wpattahs are 
accurate. 

What is now required to complete plaintiff's 
case is extracts from the settlement map and 
all the subsequent annual kwin maps down to 
the institution of the suit, and oral evidence, 
if it can be procured, of the official who 
surveyed the land for the purpose of issuing 


the grant, and of any other persons who were 
present when he surveyed it. 


The fact to be 
ascertained is the exact points where 
boundary marks were fixed, on which the 
surveyor measured the length shown in the 
pattuhs, This evidence obviously must be taken 
onthe spot, as I remarked above. If the 
tatkthugyt, Maung Tha Kyu, who made 
notes onthe pattahs, under dates 5th and 6th 


January 1899, contradicting notes made by 


the Inspector on 4th January, is alive, he 
ought to know more about the truth of 
the matter than probably anybody else. 

I divect that the District Court do cause 
additional evidence as indicated above, to be 
taken by the Township Court. Both the 
Township Court and the District Court will 
then record findings on the point whether the 
strip in dispute or any of it i» within the Jand 
granted to Po Gyi and Tha EK. The records 
will then be resubmitted to this Court. 


Issue remanded. 


Vol. IL] 


MI MYIN V., EMPEROR. 


(5 L. B. R. 4.) 


LOWER BURMA CHIEF COURT. 
ORININAL APpeaL No. 695 or 1908. 
November 13, 1908. 

Present :—-Mr. Justice Irwin. 

MI MYIN— APPELLANT 
versus 
EMEROR—ReEspPoNDENT. 

Evidence Act (I of 1872), ss 5, 54, 136, 188, 157— 
Evidence of character—Statement of accused’s bad 
character elicited by defence, admissibility of, in eri- 
dence—Evidence restricted to relevant facts—Corro- 
boratice evidence when to be allowed before witness 
to be corroborated ix examined—NSpectal reasons fo 
be recorded by Judge. 

A statement, elicited in cross-examination by 
the defence, to the effect that the accused had 
been reputed as a thief, can not be legally admitted 
in evidence The Jaw is not that evidence of 
bad character is inadmissible as agamst tho accused, 
but that the fact that the accused has a bad chara- 
ctor 18 irrelevant. Under section 6 of the Evidence 
Act, evidence may be given of such facts as are 
declared to be relevant, ond of no others. The 
cross-examination, as well as the examination-in- 
chief, must relate to relevant facts. 

It is objectionable to allow a witness to be cor- 
roborated, under section 157 of’ the Evidence Act, 
before he mmeelf 18 examined; it is very doubt. 
ful whether section 186 gives the ‘Court any discretion 
to allow such a course It can only be very rarely 
and for very special reasons, if at all, that such a 
course should be allowed; and when such’ special 
reasons exist, they must be recorded by the Judge 

Shwe Arn v. King-Emperor, (1006) SL. B. R 240; 
6 Cr. L. J. 411, followed. 

Mr. R. N. Burjorjee, for the Appellant. 

Mr. Dawson, Assistant Government Advo- 
cate, for the Crown. 

Judgment. learned Sessions 
Judge remarked in his jadgment that it 
was elicited in cross-examination by the 
defence that accused for a year had been 
reputed a thief. This, I must take it, is 
one of the facts on which the conviction of 
robbery is based. Obviously it was admitted 
in evidence because it -was elicited by the de- 
fence. 1 think it was wrongly admitted. 
The law is, not that evidence of bad charac- 
ter is inadmissible as against the accused, 
but that the fact that the accused has a 
bad character is irrelevent (section 54, 
Evidence Act). Evidenco may be given of 
such facts as are declared in the Evidence 
Act to be relevant, and of no other (section 5). 
The cross-examination, as well as the ex- 
amination-in-chief, must relate to relevant 
facts (section 138). The evidence that Mi 
Myin was reputed to be a thief, then, is 
jrrelevant, and was illegally admitted. It 
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makes no difference whether it was elicited 
by the prosecution or by the defence. It evi- 
dently had some effect on the mind of the 
learned Judge in deciding the issue, though 
probably a very small effect in comparison 
with the other and more important evidence, 

The principal witnesses for the prosecution 
are the ninth, Po Kywa, and the tenth, 
Ma Hmyin, who both say they saw appel- 
lant cross the fields from the village and 
enter the jangle, followed by the little 
eight-year-old girl Me Tin. After this Me 
Tin was never again seen alive by any of 
the witnesses. Next to these in importance 
are the seventh, Me Shwe Thin, and eighth, 
Ma Tha Byun, who saw the two girls to- 
gether before they left the village, and de- 
scribe certain acts of appellant which make 
it probable that she coveted Me Tin’s brace- 
lets. Before any of these four witnesses 
were examined, the headman Maung Yo, 
sixth witness, was examined, and gave evi- 
dence of statements made to him by the 
seventh, eighth, ninth and tenth witnesses. 
In like manner the first witness Po Hmin 
was allowed to give evidence of a statement 
made to him by the seventh witness. This 
procedore, if it was not totally ilegal, was 
grossly unfair to the accused. In Shwe Kin 
v. King-Emperor \1), I said that to allow a 
witness to be corroborated under section 157 
of the Evidence Act before he himself is 
examined was objectionable even in a civil 
case, but doubly objectionable in a criminal 
case, and I expressed a doubt whether section 
136 gives the Court any discretion to allow 
such a course. I adhere to that, and I feel 
the doubt more strongly than ever. I think it 
necessary to add that in no casecan evidence 
of the kind now in question be lawfully admit- 
ted as a matter of course and without a special 
order, as was done in this case. It can only 
be very rarely and for very special ressons, 
if at all, that such evidence to corroborate 
a witness may be admitted before the 
witness himself is examined. The point 
must be considered by the Judge, and if 
such very special reasons exist they must 
be recorded by the Judge. 

There were two points taken by the learn- 
ed counsel for the appellant which- deserve 
particular notice. First he pointed ont that 
the first information which led to the dis- 
covery of the body-was given to the head- 

(1) (1908) 8 L.B.R. 240; 5 Os, L. J. 411. ` 
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man by Ma Yit, and Ma Yit was not ex- 
amined as a witness. The information she 
was said to have given was that Ma Hymin 
and Po Kywa had seen the two girls to- 
gether. This, of course, was absolutely inad- 
missible as Ma Yit was not called. There 
ig no reason to suppose that Ma Yit could 
give any relevant evidence except to corro- 
borate Maung Po Kywa and Ma Hmyin 
under section 157, Evidence Act; but as 
-she supplied a link in the chain of informa- 
tion she ought’ to have been called. The 
other point put forward by the learned coun- 
sel is that Me Tin’s four-year-old brother 
Ba Sin or Ba Sein or Ba Shin was with her 
immediately before she left the village with 
appellant, and he ought to have been called. 
Tt is not likely that any intelligible evidence 
could be got from such a small child. If 
there had been no other flaw in the proceedings 
1 should not be disposed to take action with 
regard to these two persons who might have 
been called but were not. But as the con- 
viction is based partly on evidence of an 
irrelevant fact I think it expedient to leave 
no possible stone unturned to arrive at the 
trath. ~ 

I direct that Ma Yit and the little boy be 
examined by the Sessions Judge and that 
the record be then resubmitted to this 
Court, 

Oase remanded. 


(5 L. B. R. 6). 

LOWER BURMA OHIEF OOURT. 
Seconn Crvi APPEAL No. 30 or 1908. 
December 14, 1908. 

Present — Mr. Justice Hartnoll. 

SIT PI—PLAINTIFR-—APPELLANT 
Versus 
MA SAN—DEFENDANT-—RE8SPONDENT. 

Transfer of Property Act (IV of 1882), 3. 54—Sale 
of land worth Rs. 100 by oral agreement—Sale in- 
operative to create charge-—Civil Procedure Code (Act 
XIV’ of 1882), e. 270—Attachment—Registered convey- 
ance evecuted after attachment—Alsenation vord. 

P. attached a piece of land in execution of a 
decree against H. on the 5th May 1907. Previous 
tothe attachment the land had been sold to plaintiff 
by an oral agreement, but the registered deed of 
salo for Rs 100 was executed on the 9th May 
1907, subsequent to the date of the attachment: 
Hild, that under section 54 of the Transfer of 
Property Act a valid sale or transfer of ownership 
could only be effected by a registered document, 
as the land was worth Rs 100; the oral agreement 
did not of itself create any interest in or charge 
on such property. Therefore, the sale was void 
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under section 276 of the Oiyil Procedure Code, as 
against the decree-holder’s claim enforceable under 
the attachment. ' 


Mr. Christopher, for the Appellant. 

Mr. R. M. Das, for the Respondent. 

Judgment.—Manung Sit Pi sued for 
declaration of his title to a piece of paddy 
land situatedin Yebawgon kwin, Pyinmabinhla 
circle, Yegyi township, Bassin district. The 
Court of first instance gave Maung Sit Pi the 
decree that he asked for, but the District Court 
reversed the decree. Maung Sit Pi bases his 
claim on 8 registered deed of conveyance 
dated the 9th May 1907,- by which 
Maung Po Hla purported to sell him the 
land for Rs. 100. From the proceedings it 
is clear that Ma San hada money-decree 
against Maung Po Hla, and in execution of 
it attached the land in dispute on the 5th 
May 1907. It ig argued that the date of 
attachment has not been satisfactorily proved ; 
but from a consideration of the evidence of 
Maung Hla and Maung Kywe and the copy 
of the attachment order it seems to me clear 
that the land was attached on May 5th. 
Maung Sit Pi brings evidence to the effect 
that the purchased the land by an oral agree- 
ment from Po Hla on the 18th March 1907, 
Whether this was so or not, it did 
not constitnte a sale of the land, for section 
54 of the Transfer of Propetty Act has 
been in force in the tract where the land 
is situated since the lst January 1905, and 
in consequence as the land was worth Rs. 100 
a valid sale or transfer of ownership could only 
be effected by a registered document. Sec- 
tion 54 of the Transfer of Property Act ex- 
pressly lays down that a contract for sale 
does not of itself create any interest in or 
charge on such property. The 9th May was 
a date subsequent to the attachment, and so 
the alienation of the land to Maung Sit Pi 
under section 276 of the Code of Civil Proce- 
dure is void as against Mi San’s claim en- 
forceable under the attachment. 

The decree of the District Court is varied, 


-and it is ordered and decreed that as re- 


gards Mi San’s claim enforceable under her 
attachment the deed of the 9th May 1907 
is void, but that otherwise ag far as Mi 
San be concerned it remain in full force and 
virtue. 

The appellant will pay Mi San’s costs in 
all Courts. 


Decree varted, 


VoL 11] 


MA ON BWIN V. THA YAN. 


(5 L. B.R.7.) 


LOWER BURMA CHIEF COURT. 
Seconp Orvin APPRAL No. 25 or 1908. 
December 14, 1908. 

Present :—Mr. Justico Hartnoll. 

MA ON BWIN AND ANOTIER—PLAINTIFFS— 
APPELLANTS 
Persus 
THA YAN—DEFENDANT— RESPONDENT. 

Burma Boundaries Act (VF of 1880), s. 17—Deʻñ- 
sion of Boundary Officer as tə disputed boundary 
—-Jurisdliction of Ciril Court to entertain a suit re- 
garding same boundury. 

Under section 17 of the Boundaries Act, the order 
of a Boundary Officer m respect to a boundary’ 18 
conclusive subject to the provisions relating to 
appeals from such order. ‘Therefore, a Civil 
Court has no jurisdiction to entertain a suit in 
respect of a disputed boundary finally and conclu- 
sively fixed by the procedure described by the 
Boundaries Act 


Mr. May Oung, forthe Appellants. 

Mr. 8. N. Sen, for the Respondent. 

Judgment.—tThe suit has arisen out 
of proceedings taken under the Burma Bound- 
aries Act (V of 1880). There is a small 
piece of land, measuring some .13 of an acre, 
situated between land belonging to the ap- 
pellants and land belonging to a monastery. 
In proceedings taken under the Burma 
Boundaries Act the Demarcation Officer in- 
cluded it in the monastery precincts; the 
Boundary Officer subsequently revised that 
order and gave the land to the appellants. 
On appeal to the Commissioner of the divi- 
sion he restored the order of the Demarca- 
tion Officer, The appellants then filed a 
suit in the Township Court for recovery 
and possession of the land and obtained 
the decree prayed for. An appeal was laid 
to the District Court, which set aside the 
decree of the Township Court on the ground 
that it had no jurisdiction to decide the suit. 
This appeal accordingly been laid and it 
is argued that the Township Court had 
jurisdiction and that a decision under the 
Boundaries Act is based merely on tho 
question of possession and does not bar a 
civil suit as to title. Section 17 of the 
Boundaries Act lays down that the order 
of a Boundary Officer in respect to a 
boundary is conclusive subject to the provi- 
sions relating to appeals from such an order. 
In the present case there was an appeal to 
the Commissioner, but no futher appeal to 
ihis Court, and so according to the Act the 
order of the Oommissioner is conclusive. 
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This being so, it seems to me that no fur- 
ther suit with respect to the Boundary can 
be brought in the Civil Courts. If it could 
be, the decision of the Commissioner would 
not be conclusive. It would be liable to 
be upset by the Civil Courts. It is argued 
that a decision under the Boundaries Act 
is based merely on the question of possession 
and does not bar a civil suit as to title. 
I am unable to find anything in the Bound- 
aries Act that prevents matters of title 
being gone into in the settlement of a 
boundary dispute, and it seems clear that 
such matters must be gone into in order to 
arrive at correct boundaries. The mere fact 
that in certain circumstances the Act allows 
an appeal to the highest Civil Court that 
has jurisdiction with respect to the land goes 
to show that the Legislature intended liti- 
gation as io boundaries under the Act to 
be final and to bar the jurisdiction of the 
Civil Courts. 

To hold otherwise would mean that there 
would be two trials onthe same cause of 
action—one under the procedure laid down 
by the Boundaries Act and one under the 
rules applicable to a regular civil suit. Such 
needless litigation and expense was, in my 
opinion, never intended. 

I must hold that the boundary in the 
present case has been finally and conclu- 
sively fixed by the procedure prescribed 
by the Boundaries Act, and that the Civil 
Courts have uo jurisdiction to entertain the 
present suit. 

I, accordingly, dismiss this appeal with 
costs. 

Appeal dismissed. 


(5 L. B. R. 8.) 
LOWER BURMA CHIEF COURT. 
MIscELLAXEOUS Crvm APPRAL No. 77 or 1907. 
December 15, 1908. 

Present :—Sir Charles Fox, Chief Judge and 
Mr. Justice Irwin. 

S. R. M. M. RAMAN. CHETTY—Cregprror 
No. 1—APpPELLANT 

versus 2 
STEEL BROTHERS & Co. LD.—CREDITOR 


No. 6 AND OTHERS—RESPONDENTR, 
Mortgage of morahle propert,—Completion of im. 
tumbrancer'e tlle by potsession—Prwrity of claim of 
mrumlranber in 7 osiession to an earlur treumbrancer 
w thut possessm—legpustrati n dies not confer ipri- 
ori’y. . 
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_ Ifa bona fide incambrancer upon chattels with- 
out notice of prior charge thereon obtains posses- 
sion, he shall generally be preferred to an earher 
claimant who has not taken possession Dinwl v., 
Russell, 14 Vesey, Jun > 3938; Dearle v. Hall, 8 
Russell 1; 88 Eng. Rop 475 at p. 483, followed. Ær- 
parte Aller, L.R. 11 Eq. 208, distinguished 

An assignee, whether by way of mortgage or 
otherwise, of personal chattels must, if he can, com- 
plete his title by possession. 

In India where registration of mortgages of mov- 
nbles ıs not compulsory, the registration of a mort- 
gage of movable property gives it no advantage. 


Mr, Lambert, for the Appellant. 
Mr. Lentaigne, for the Respondent. 


Judgment.—tThis matter arose in 
the proceedings on the insolvency of one 
Maung Gyi. He was a trader in paddy. 
On the strength of his possession of a steam- 
lannch and a number of* cargo boats or 
lighters (curiously termed gigs in one of the 
documents) he succeeded in obtaining 
large advances from no less than four 


~ereditors, who each believed that the launch 


or cargo boats were a security for the amounts 
advanced. 

Maung Gyi applied for the benefit of the 
Indian Insolvency Act, 1848, on the 17th 
October 1906. 

On the 15th September 1906 Messrs. Steel 
Brothers and Company, Limited, had taken 
possession of the launch and cf 18 cargo 


boats included in the mortgage to them, and; - 


on the 25th October 1906° they handed 
them over to Official Assignee. hey 
subsequently applied to the Court+to direct 
the Official Assignee to sell- the “property 
and to pay them’ the proceeds of sale 
towards the amount due to them on their 
mortgage, 

Creditor No. 1,5. R. M. M. Raman Cheity, 
put in a claim tothe sale proceeds based 
upon a mortgage of the launch and boats to 
him. 

Creditors No. 4 (C. Rungaswamy Moodliar) 
and No.5 (A. §.Jamal Brothers and Company) 
do not appear to have put in any claim, and 
although they were made parties to this 
appeal they did not appear. 

The contest is between creditors Nos. 1 
and 6. We were informed that the proceeda 
of sale of the property are not sufficient to 
satisfy the amount duc on the mortgage 
held by either of these creditors. 

Creditor No. 1 holdsa mortgage of the launch 
and 16 boats dated the 30th December 1903, 


which was registered at ‘Prome on the 13th 
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January 1904, and also an unregistered mort- 
gage of two boats dated the 16th January 
1904, 

Creditor No. 6 holds an unregistered mort- 
gage of the launch and 24 boats dated the 
14th December 1905. 

They claim priority over No. 1 creditor’s 
mortgages first of all by reason of their having 
perfected their title by taking possession of 
the boats under their mortgage. 

This was one of the grounds on which the 
learned Judge decided in their favour. He 
accepted Mr. Fisher’s statement of the law in 
paragraph 1228 of his work on mortgages 
that if a bona fide incumbrancer upon chattels 
obtains possession, he shall generally be 
preferred to an earlier claimant who has not 
taken possession. It was argued before us 
that Dantei v. Russell (1), which is given by 
Mr. Fisher as an authority for the proposi- 
tion he states, does not support it. The case, 


however, shows that the encaumbrancer who - 


had taken possession of the property, as far 
as it could be taken, was preferred to an 
incumbrancer whose security was of prior 
date. Exs parte Allen (2) was relied upon by 
the appellant’s advocate as showing that the 
taking of possession does not give a subsequert 
incumbrancer of chattels any advantage over 
The Basis of that 
‘decision was that the Bills of Sale Act (17 
and 18 Vict., c. 36, section 1) seemed to 
assume that bills of sale are good against all 
the world, and only mukes them void, if not 
registered in time, as against assignees in 
bankruptcy and execution creditors, 

In this country there has been no legislation 
corresponding to the provisions of the Bills of 
Sale Act, and registration of a document of 
mortgage of movables gives it no advantage. 

The present case must, in accordance with 
sub-sections (2) and (3) of section 13 of the 
Burma Laws Act, 1898, be determined either 
according to the common law of England or 
according to justice, equity and good con- 
science. 

In Dearle v. Hall (8) Sir Thomas Plumer 
said: — 

“The law of England has always bisa that 
personal property _passes by “delivery of 
possession ; and it is possession which deter- 
mines the apparent ownership. If, therefore, 

(1) (1807) 14 Vesey, Jun 393. = = O O LUO > 

(2) (1870) L. B. 11 Eg. 209. 
(9) (1828)-8 Russell, 1. 33 Eng. Rep. 476, at p. 483, 
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an individuaal who in the way of pur- 
chase or mortgage contracts with another 
for the transfer of his interest, does not 
divest the vendor or mortgagor of possession, 
but permits him to ramvin the ostensible 
owner as before, he mu3t take the conse- 
quences which may ensne from such a mode 
of dealing. * * * If you, having the 
right of possession, do not exercise that right, 
but leave another in actual possession, you 
enable that person to gain a false and delusive 
credit, and put it in his power to obtain 
money from innocent parties on the hypothesis 
of his being the owner of that which in fact 
belongs to you. * * * Possession 
must follow right; and if you, who have the 
right, do not take possession, you do not 
follow up the title, and are responsible for 
consequences.” 

Upon the appeal in the case Lord Lyndhurst 
said . 

“ Where personal property is assigned, 
delivery is necessary to complete the transac- 
tion not as between the vendor and the 
vendee, but as to third persons, in order that 
they may not be deceived by apparent posses- 
sion and ownership remaining in a person 
who, in fact, is not the owner.” 

The above quotations are authority for Mr. 
Fisher’s statement in paragraph 1226 of his 
work that “an assignee, whether by way of 
mortgage or otherwise, of personal chattels 
must, if he can, complete his title by posses- 
sion,” and they also support the statement in 
paragraph 1228 that if a bona [fide incum- 
brancer upon personal chattels, without notice 
of prior charge thereon, obtains possession, 
he shall generally be preferred to an earlier 
claimant who has not taken possession. 

It appears to be only just and equitable 
that this should be so in a country where 
registration of mortgages of movables is not 
compulsory. In England such mortgages 
unless registered are of no legal validity, but if 
they are registered a person asked by tho 
mortgagor to lend money on the security of 
moveables in his possession has the opportunity 
of searching a register to find out whether 
there is already a charge on such movables 

Jin favour of séme other persons. In this 
country search of a register for mortgages on 
moveables would not necessarily disclose one, 
even if one had been reristered. For instance 
if in the présent case Messrs. Steel Brothers 
and Company, Limited, had searched the 
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Rangoon register, which would be the one they 
would naturally search in the case of a would- 
bə borrower who garried on trade in Rangoon 
they would not have found any trace of 
creditor No. 1’s mortgage. It had been 
registered at Prome, and it might have been 
registered in any other district. 

I agree with the learned Judge in holding 
that the claim ofthe creditors who completed 
their title by taking possession is superior to 
and is entitled to priority over the creditor 
who, although his mortgage was prior in date, 
did not obtain possession, and on this ground 
I would dismiss the appeal with costs. 1 

I hesitate to agree with the learned Judge’s 
other ground for holding that Messrs. Steel 
Brothers and Company, Limited, were entitled 
to priority. The principle stated in section 
78 of the Transfer of Property Act does not 
appear to me to be applicable in the present 
ease. I donot find anything justifying the 
Court in sayjng that creditor No. 1 had been 
guilty of fraud or misrepresentation or gross 
neglect. 

Irwin, J.—I concur. 

Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Civi APPRAL No. 591 or 1908. 
May ,20, 1909. 

Present :—Mr. Justice Karamat Husain. 
KALYAN AND oTHERS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
TIKA RAM AND oTHERS—Ds¥ENDANTS— 
RESPONDENTS. 
dgra Terawy «Act (IL of 1901), 3. 180 —dppellute 
decree of Collector in rent suit—Quastion of proprietary 
title raised—No appeal to District Iudge—Subvwequent 
suit for deolaratun of title im Carl Cuur? —Res 

judicata. 

A person who is declared by a Collector in an appel- 
late decree to be an occupancy tenant and who has 
not appealed against that decision, under the pro- 
visions of section 180 of the Agra Tenancy Act, to the 
District Judge and has allowed the Collector’s decree 
to become final, cannot in a Oivil Court obtain a 
declaration that he is not an occupancy tenant but a 
proprietor of certain an plosa of land Such a civil, smt 
is barred by the mapi of res judicata, 

Bihari Ras v. Sheoba 29 A. 601; Lal Singh v. 
Khalig Singh, (1909) 2 Ind. Oas. 218; 6 AL J. 
259 , referred to. 

Second appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated the 10th of March 1908., 


d 


854: 
KALYAN Y. TIKA BAM, 


M. L. Agarwala, for the Appellant. 

Govind Prashad, for the Respondent. 

Judgment.—oOne Umrao Gir was the 
owner of cerbain zamindart share in mauza 
Karinpur. He first executed a lease in favour 
of Ram Bakhsh. In 1872 he again executed 
a perpetual lease in his favour. Ram Bakhsh 
had five sons, namely Kalian, Jha Ram, 
Nirmil, Bhawani and Phalla. Tika Ram, 
son of Nirmal, purchased the camtndart right 
of Umrao Gir from his desciple and brought 
an action against Kallian and the descendants 
of Jha Ram and Bhawani The first Court 
CAssistant Collector of the second class) dis- 
missed the suit. On appeal to the Collector 
he got a decree in 1906. The Collector in 
his judgment said, “The fact romains that 
the appellant is undoubtedly landlord. The 
respondents are and have been for a consider- 
able time recorded as occupancy tenants pay- 
ing a certain rent. This is quite sufficient for 
this Conrt. Respondents can either go to the 
Civil Court or apply fop abatement of rent. 
I see no reason to go behind this entry which 
is not new and in refutation of which there is 
no very convincing evidence”. Tika Ram 
gota decrea and the defendants under the 
provisions of section 180 of the Agra Ten- 
ancy Act could have appealed to the District 
Judge, as according to their defence a ques- 
tion of proprietary title was in issue, but 
they did not «appeal and allowed the decree 
to become fiual. The plaintiffs then brought 
the suit, which has given rise to the present 
appeal and prayed fora declaration that nn- 
der the lease, dated the 8th of November 1872 
executed by Umrao Gir in favour of Ram 
Bakhsh ancestor of the parties the plaintiffs 
were the perpetual lessees of 1 ths of a3 biswa 
6} biswanst zamindari share and that they 
were not tho tenants of the defendants with 
respect to the sir land of which they wero in 
possession, nor were they liable to pay any 
rent thereof to the defendants. I may note 
here that the decree «f the Collector dated 
the 28th of- June 1906 relates to the rent of 
these very plots. One of the pleas in defence 
was that the decree of the Collector dated 
the 28th of June 1906 operated as res judicata. 
The learned Munsif decreed the claim for a 
declaration, but held that the plots were not 
sir or khudkasht. He further held that plots 
Nos. 266, 267,518 and 520 entered in the 
name of Musammat Kesar were their tenancy 
holding but that the right of tenancy was in 
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abeyance and that the rest of the plots wero 
the tenancy of the defendants. It is difficult 
to understand what the learned Munsif means 
by saying that the right of tenancy is in 
abeyance. Both the parties appealed to the 
lower appellate Court. Tho lower appellate 
Court allowed the appeal of the defendants 
and dismissed the claim of the plaintiffs with 
costs. It dismissed the appeal of the plaint- 
iffs. The plaintiffs have preferred second 
appeals from both the decrees and the ground 
taken is that the decision of the Collector, 
dated the 28th of June 1906 does not operate 
as res judicata as the question of title was not 
decided by him. The Collector no doubt in 
his judgment observed that the plaintiffs 
could either goto the Civil Court or apply 
for abatement of rent, but at the same time 
he gave a decree against the plaintiffs hold- 
ing them to be occupancy tenants, and as 
the plaintiffs allowed that decree to become 
final they,.in my opinion, are not entitled 
to have that decree indirectly nullified by 
obtaining a declaration from the Civil Court 
that in respect of the plots of which they 
have been held to be occupancy tenants they 
are the proprietors. The learned counsel for 
the appellant relies on an unreported case, 
First appeal from order No. 91 of 1905, dated 
the 6th of January 1906 in which a Division 
Bench of this Court said, “ We agree with 
the judgment of the learned Judge and in 
the reasons given by him for coming to the 
conclusion at which he arrived. We accord- 
ingly dismiss the appeal with costs. This 
judgmentofthe Division Bench, ın my opinion, 
can not be regarded as an authority for the 
proposition that if a defendant, who is declared 
by the Collector in its appellate decree to be 
an occupancy tenant and who has not appealed 
against that decision under the provisions of 
section 180 of the Agra Tenancy Act to the 
District Judge can in a Civil: Court obtain a 
declaration that he is not an occupancy tenant 
of those plots but a proprietor of them. The 
principle laid down in Bihari Rai v. Shevbalak 
(1) and Lal Singh v. Khaliq Singh (2) applies 
to this case and the Civil Suit brought by 
the plaintiffs 18 barred by the principle of 
res judicata. I, therefore, dismiss ihe appeal 
with costs. 
Appeal dismissed. 
(1) 29 A. 601. 
(2) (19 9) 2 Ind. Cas. 218; 6 A L. J. 259. 
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KANAHAIYA LAL V, KISHEN LAL. 
(6 A. L. J. 500.) 


ALLAHABAD HIGH COURT. 


Secoyp Cin Appear No. 208 or 1908. 
April 7, 1909. 

Present :—Mr. Just’ce Griffin. 
KANAHATYA LAL—PLAINTIFE— 
APPELLANT 
versus 
KISHEN LAL—DEFENDANT—RESPONDENT. 

Haiwions prosecution—Pro ecutcr, who w—Farts ard 
e cums'anres to be considered. 

Where the prosecution of a person is instituted by 
the awthcr iss on facts furnished by another person, 
the hability of the latter for damages for malicious 
prosecation of the former depends on answer to the 
question “who was the prosecotor”? The answer 
must depend on whole circumstances of the case. 
Tho mere setting of the law in motion 18 not the 
criterion , the conduct of the complainant bofore and 
after making the charge must also be taken into 
consideration. Gaya Pratal v. Bhagat Bi»gh, 80 A. 
525,12 C W N. 1017, followed 

The defendant applied for arrest of his judgment- 
debtors The plaintiff a process-server delayed 
execution The defendant put in an application 
before the Munsif to appoint another process-server 
to serve the process upon the allegation that the 
plaintiff had demanded money from him. The 
Munsif enquired into the matter and found the 
complaint to be true. He reported it to the District 
Judge. The District Judge ordered prosecution of 
the plaintiff. On tral the plaintiff was acquitted: 
Held, that the intention of the defendant in malong 


fg 


he application was to expedite the execution of the’ 


warrants, He could not be said to have contemplated 
the consequences which ensued, and could not be held 
liable for mahcious prosecution. 


Second appeal against the decree of P. 
Pitamber Joshi, Additional Subordinate Judge 
of Aligarh, confirming the decree .of the 
Mansif of Etah. 

Gulzaré Dal, for the Appellant. 

Girdhari Dal Agrawala, for the Respondent. 

Judgment.—tThe plaintiff in this 
case was process-server in the Court of the 
Munsif of Kasganj. The defendant in execu- 
tion of two decrees obtained issue of warrants 
of arrest against his judgment-debtors. These 
warrants were made over to the plaintiff for 
service. On the 13th September, 1905, the 
defendant put in an application before the 
Muansif asking that another process-server be 
deputed to execute the warrants upon the 
allegation that the plaintiff had told him he 
would not execute them unless he were paid 
the sum of Rs. 8. An affidavit was put in 
support of his application. 

An inquiry was held by the Munsif who 
formed' the opinion that the defendant’s 
allegations were true and who then reported 
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the matter to the District Judge with a 
recommendation that the plaintiff be trans- 
ferred to some other Court, and that an un- 
favourable entry “be made in the process- 
servers service book. 

The District Judge, however, took a more 
serious view of the matter and directed the 
prosecution of the plaintiff for an offence 
under section 161 of the Indian Penal Code! 
The plaintiff was accordingly tried for an 
offence under that section and eventually was 
acquitted. 

He then instituted the suit out of which 
this appoal has arisen claiming damages from 
the defendant for malicious prosecution. 

Both the Courts below have dismissed the 
plaintiff's suit upon the ground that the pro- 
secution had not been actually instituted by 
the defendant. The lower appellate Court 
refers to a passage in Underhill’s Law of 
Torts {1905], article 55 (1). The prosecution 
must have been instituted by the defendant 
azainst the plaintiff and not merely by the 
authorities on facts furnished by the defend- 
ant. 

The plaintiff comes in second appeal to this 
Court and contends that the defendant was 
responsible for the prosecution of the plaintiff 
in the Criminal Court, that his application to- 
the Munsif amounted to the institution of a 
criminal charge against him and that the 
Courts below were wrong in dismissing the 
suit on the ground ‘set forth above, Iam 
referred to the judgment of their Lordships 
of the Privy Council—Gaya Prasad v. Bhagat 
Singh (1). The material passage in this 
judgment is as follows: “ The question in 
all cases of this kind must be who was the 
prosecutor P The answer must depend on 
whole circumstances of the case. The: mere 
setting of the law in motion is not the 
criterion; the conduct of the complainant 
before and after making the charge must also 
be taken into consideration.” 

In deciding the question as to whether tho 
defendant is responsible for the institution of 
the criminal proceedings, we have to consider 
what was his intention when he filed the ap- 
plication in the Munsif’s Court on the 18th 
September, 1905. He had these two decrees 
which he wanted to execute by arresting the 
judgment-debtors. His immediate object was 
to effect the execution of his decrees by their ` 
arrests. He was under the belief that the 

(1) 80 A. 525,12 O, W. N. T017, * 
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plaintiff was throwing obstacles in the way 
of arresting the judgment-debtors and it 
appears to me that his immediate intention 
in making the application was to expedite 
the execution of the warrants by having 
them transferred to some other process-server 
for service. It can scarcely bê said that at 
that time he had contemplated the conse- 
quences which have ensued, t.e., the inquiry 
into the plaintiff’s conduct and the institution 
of criminal proceedings against him by order 
of the District Judge. These considerations 
lead me to the conclusion that the defendant 
is not responsible for the institution of these 
criminal proceedings. 

As to his conduct after filing of the petition 
of 13th September, 1905, there was nothing 
said on this point in the plaint où in the 
memorandum of appeal in the Court below. 

In my opinion the suit was rightly dis- 
missed and I dismiss the appeal with costs 
including fees on the higher scale. 


. Appeal dismissed. 


ed 


(6 A. L. J. 491.) 


ALLAHABAD HIGH COORT. 
First CIvIL APPRAL FROM ORDER No. 20 or 1909. 
April 30, 1909. 

Present:—Mr. Justice Banerji and 
Mr. Justice Tudball. 

SARJU AND oryers—APPLICANTs— 

APPELLANTS 
versus 
DISTRICT JUDGE or BENARES— 
Opposite Parry. 

Guardiangand Wards Act (FIL af 1890),*. 29-——Crrid 
Procedure Code (Act XIV of 1882), 4. 805-1 ppli ation 
by guardian fir permi, siun to mortgage MIRO a properly 
—Dotrut Judge bound to entertain such applu ntun. 

A decree was obtamed against a minor on a mort- 
gage executed by his father. The minor had a 
guardian appointed by the Court. The guardian 
applied to the District Judge for permission to mortgago 
the property of the minor to pay off the decree. Tho 
Judge refused to entertain the appheation on the 
ground that permission to mortgage should have been 
first obtamed under section 305, O P O., from the Court 
executing the decree Held, that even if section 305 
of the C P.C applied to a cage like this and even if the 
Court executing the decree granted permission under 
that section, it would still be necessary for the 
guardian of the minor judgment-debtor to obtain 
the permission of the District Judge, under section 29 
of the Guardians and Wards Act; and that such 
permission having been asked for, the District Judge 
was wrong in refusing to entertain the application of 
the guardian, ° Ka 


` by their father. 
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First appeal from an order of Q. A. 
Paterson, Esquire, District Judge of Benares. 

Haiendra Krishna Mukerji, for the Ap- 
pellants. 

W. Wallach. for the Opposite Party. 

Judgment. —tThisis anappeal from an 
order refusing to grant permission, under 
section 29 of the Guardians and Wards Act, to 
a guardian to mortgage the property of his 
wards. It appcars that a decree was obtain- 
ed against the minors on a mortgage executed 
The guardian of the minors 
who had obtained a certificate of guardianship 
made an application to the District Judge, 
under section 29 of the Guardians and Wards 
Act (VIII of 1890) for permission to mort- 
gage the property of the minors for Rs. 800, 
the value of the property being alleged to be 
Rs. 1,500. The learncd Judge refused 10 
entertain the application on the ground that 
permission to mortgage should have been first 
obtained from the Court executing the decrée. 
He was of opinion that cnless the Court exe- 
cuting the decree gave y<:mission to the 
applicant to raise the amount cf the mortgage 
decree by private sale or mortgage, the 
learned District Judge had no power to allow 
him to deal with the property. He apparently 
referred to the provisions of sect’on 305 of 


the Code of Civil Procedure, 1882. We are 


of opinion that even if section 805 of Act 
XIV of 1882 applied to a case like this and 
even if the Court executing the decree 
granted time to the judgment-debtors to raise 
money by private alienation of the property 
ordered to be sold, it would still be necessary 
for the guardian of minor judgment-debtors 
to obtain the permission of the District Judge, 
under section 29 of Act VIII of 1890, to make 
a sale or mortgage of the property. That 
section forbids the guardian io mortgage or 
charge the immovable property of his ward 
without the previous permission of the Dis- 
trict Judge. Therefore, in any case, if the 
guardian sought to mortgage the property of 
his ward, the permission of the District Judge 
was absolutely necessary. As such pei mission 
was asked for, the learned District Judge 
ought to have proceeded under section 29 of 
Act No. VII of 1890, to decide whetber cr 
not he would grant it. We think, the learned 
Judge was wrong in refusing to entertain the 
application of the guardian. We, accordingly, 
allow the appeal and setting aside the order 
of the, Court below, send back the case to that 
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Court, with directions to restore the appellant’s 
application to the file of pending cases and 
dispose of it according to law. 


Appeal decreed. 
Cause remanded. 


(5 L. B. R. 11.) 
LOWER BURMA CHIEF COURT. 
Civic REFERENGE No. 5 or 1908. 
December 16, 1908. 

Present :—Mr. Jastice Irwin. 
KAUNG HLA— APPLICANT 
versus 


KA TI AND ANOTHER —OPPOSITE PARTY. 
Appe U—Prartice—D cies dismissing claim, when 
to be ot aside 
A decree dismissing a suit should not be set aside, 
unless the Court of Appeal isina position to decree 
the plaintiff's claim in whole or m part or to 
direct the lower Court to take action of some kind 


Judgment.—Plaintiff sued to recover 
a mango tree. The case was tried as a small 
cause, and dismissed. Plaintiff applied for 
review of judgment on the ground that it 
was not a small cause. Review was granted, 
the suit transferred to the regular side of the 
Court, ve-tried, and again dismissed. Plaintiff 
appealed on the merits. ‘Che District Court 
_ ‘did not consider the merits at all, bat held 
that a Small Cause Court has no jurisdiction 
to set aside its own decree which was passed 
without jurisdiction. For this reason the 
learned Judge reversed the decree of the 
lower Court, but did not substitute any direc- 
tions of his own. He pointed out that the 
party aggrieved might proceed under section 
646B of the Code of Civil Procedure. 

Plaintiff did not make any application un- 
der section 646B, but after 23 months the 
District Judge himself has referred the case 
to the Chief Court under that section, be- 
cause execution of the small cause decree has 
been applied for. 

Assuming that the Township Court had no 
jurisdiction to set aside its own first decree, it is 
difficult to understand why the District Judge 
should consider that to bea reason for set- 
ting aside the second decree. The appeal 
was against the second decree, and the ap- 
pellate Court had no concern with the first 
decree. Possibly the District Judge may have 
thought that the second trial was barred by 
the rule of ree judicata. If so he was wrong, 
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for the suit was'the same, and the small 
cause side of the Court was not competent to 
try the issue; so whether the Court had 
jurisdiction to set aside its own decree or not 
the existence of the decree on the small cause 
side would not be a bar to the trial on the 
regular side,—section 38, Provincial Small 

Cause Courts Act. 

- But if the matter had been res judicata the 
second decree dismissing the suit would have 
been obviously correct (though the grounds of 
it were irrelevant) and ought to have been 
confirmed by the appellate Court. A decree 
dismissing a suit should not be set aside un- 
less the Court of appeal is in a position to 
decree the plaintiff's claim in whole or in 
part or to direct the lower Court to take 
action of some kind. In the present case the 
appellate Court did none of these things 
and was not in a position todo any of 
them. 

It is not necessary to express an opinion on 
the point whether the action of the Township 
Court in granting a review was ultra vires or 
not. The suit has been tried twice and dis- 
missed twice. Plaintiff appealed, and though 
he got the decree set aside he obtained no 
benefit except escaping the liability to pay the 
defendant’s costs of the regular trial. Hither 
party could have appealed against the decree” 
of the District Court; as they have not 
thought fit to do so, I see noreason why any 
action should be taken by this Court. The 
District Judge reports that the defendant has 
applied for execution of the decree on the 
small cause side. Any questions that arise in 
the execution proceedings are appealable to 
the District Court. 

Let the records be returned. 


Records returned. 


(5 L. B. R. 12.) 

LOWER BURMA. OHIEF COURT. 
CRIMINAL Revision No. 388B or 1908. 
December 18, 1908. 

Present :—Mr. Justice Irwin. 
OBORNO CHARAN CHOWDRY— 
PETITIONER - 

versus 


EMPEROR—Oprosrte PARTY. 
Criminal Procedure Code (Act V of 1898), 
403- Lurma Municipal Ait (III of 1898), +8. 92 (2) 
and (3), 1€0—Res judicata -Prevwus acquittal 
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when a bar to groverution—Disohedionce of a notice 
tseued by Municrpalsty under s. 92 (2)—Aocused arguit- 
ted—Subsequent direction under s 92 (8) to alter 
building disobeyed—P1 osecutton for the lutter offence not 
barred by pretsous acquit/al—Jurisdic’:on «f Oourt to 
connider nature of dwrection by MMunicipality—Lawfel 
directi m— Proper o:der when prosecution barred as 
res judicata. 

The petitioner gave notice to the Municipality of 
his intention to erect a bmlding, and almost im- 
mediately commenced the building. Within 6 weeks 
from the receipt of the petitioner’s notice the 
Municipality at first issued two notices, purporting 
to be under section 121 but substantially 
under section 92 (2) of the Burma Municipal Act, 
to the petitioner requirmg him to keep a passage 
between his building and the next bnilding for 
scavenging purposes. The petitioner failed to obey 
tho notice He was prosecuted for disobeying the 
notice, but was acquitted on the ground that access 
to the premises for scavenging purposes could be 
had from the back. 

After this prosecution failed, the Municipality 
issued another notice, under section 92 .(2) of the 
Act, requiring space to be left on either side of 
the buding within one month. This notice was 
disobeyed too, and the Municipality instituted a fresh 
prosecution for this disobedience The petitioner 
was acquitted on the ground that he has been 
tried on the same facts before and acquitted 
The Municipality then issued a notice, under sec- 
tion 92 (8), roquiring the petitioner to alter his 
buildings so as to leave the space as directed in the 
previous notices, Tho petitioner was again prosecuted 
for disobeying this direction and was convioted: 

Held, that the disobedience of a direction under 
section 92 (3) was not the samo offence as disobedi- 
ence of the previous notices under section 92 (2), 
nor were the facts constituting the last disobedi- 
ence facts on which the petitioner could have been 
charged with a different offence at tha previous 
trials Some of the facts which constituted the 
present offence were not in existence at the time 
of the previous trials. Section 408 of the Criminal 
Procedure Code, therefore, did not apply. 

Held further, that the notices issued by the Muni- 
cipality were strictly within the terms of the pro- 
visions of the Manicrpal Act, and were lawful. 

Courts have no jurisdiction to consider whether 
the order of the Municipality is reasonable or not 
-Section 180 of the Municipal Act only requires 
that the direction issued by the Municipality should 
be a lawful one. 


Ohiter dictum 

When a prosecution is barred on account of a 
previous trial, section 403, Or. P. C, directs that 
the accused shall not be tried An order of acquit- 
tal, therefore, is improper, as no such order can be 
passed withont a trial 


Mr. Lambert, for the Petitioner. 

Judgment.—On 20th September 1907 
Oborno Charan Chowdry gave notice to the 
Municipal Committee of Akyab of his inten- 
tion to erect a building on a site facing 
Bazaar Road. About 22nd or 23rd September 
the foundations were laid, and on 10th October 
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the building was 6 feet high. This is the 
evidence of the third witness for defence. 

On 8rd October the Committee issued to 
the applicant a notice to keep a passage bet- - 
ween his building and the next building for 
scavenging purposes: the notice purported to 
be under section 121. : 

On 10th October the Committee passed 
this resolution : “ Considered an application 
by Oborno Charan Chowdry for erection of a 
masonry building on Bazaar Road. Resolved 
that the application be granted on rules being 
carried out and a passage left for conservancy 
between buildings.” 

On Ist November the Committee issued a 
notice to the applicant, requiring him to 
leave space about the building, either on the 
east or west side, to secure free circulation of 
air and to facilitate scavenging. This was not 
obeyed. 

On 10th January 1908 the applicant was 
prosecuted for disobeying the notice of 3rd 
October. The complaint was very badly 
drafted. The case was tried by the Honorary 
Magistrates, who acquitted the accused on the 
ground thataccess to the premises for scaveng- 
ing purposes could be had from the back. 
The notice of 3rd October is not on the re- 
cord, but the notice of lst November is. The 
District Magistrate was asked to call for this 
case. He did not recommend the Local Go- 
vernment to appeal because the prosecution 
was 80 badly conducted. He suggested that 
the Committee should issne notices under 
clauses (3) and (4) of section 92. 

The Committee did not take this advice, but 
on 3rd March issued a notice purporting to 
be under section 92 (2), requiring space to be 
left on one side or the other of the building 
within one month. On 19th May they ins- 
tituted a prosecution for disobedience of this 
notice. The case was tried by the Township 
Magistrate, who acquitted the accused on the 
ground that he had been previously acquitted 
by the Honorary Magistrates on the same facts. 
I may remark that whether the decision was 
right in substance or not the order was wrong 
inform. Section 403 of the Code of Criminal 
Procedure does not direct that a person shall 
be acquitted, but that he shall not be tried. 
An order of acquittal cannot be passed with- 
out a trial. 

On 2nd July 1908 the Committee issued a 
notice under section 92 (8), requiring the 
applicant within 30 days to alter the pucca 
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building erected by him so as to leave space 
for scavenging as directed by the notices of 
3rd October, 1st November and 3rd March. A 
prosecntion for disobeying this notice was 
instituted on 24th August, and the case was 
referred to the Senior Magistrate for trial as 
a test case. The attendance of the accusedin 
person was not required. His advocate 
pleaded that he had not obeyed the notices 
because there was sufficient means of access 
for scavenging purposes from the back, and 
that he had been twice before acquitted of the 
same offence. Both these defences were fully 
‘considered, and the accused was convicted. 


He applies for revision of tho- conviction ` 


and sentence on the grounds that— 
(a) the two previous. acquittals were a 
bar to the prosecution, 
(b) the. Magistrate erred in applying 


section 147 (1) of the Municipal Act,- 


(c) the order of the Committee was not 
lawful or reasonable, and 

(d) the applicant had complied with the 
conditions upon which permission to 
build was given. 

Applicant waa first acquitted of disobeying 
a notice which purported to be issued under 
section 121, but was substantially issued 
under section 92 (2). Next he was acquitted 
of disobeying a notice issued under section 
92 (2). Now he has been convicted of dis- 
obeying a notice issued under section 92 (3) 
after both the previons trials had concluded. 1 
think it is impossible to say that this last 
offence is the same offence as either of the 
previous offences, within the meaning of 
section 403, Code of Criminal Procedure. It 
is immaterial that the later notice directs 
the applicant to ptt the building into the 
state in which it would be if he had not dis- 
obeyed the former notice. The offence does 
not consist of erecting the building in a par- 
ticular way, but of disobeying an order to alter 
it after it had been erected. 

Neither can it be said that applicant has 
been convicted on the same facts fur another 
offence for which a different charge might 
have been made under section 236 of the 
Code of Criminal Procedure at the previous 
trial, for some of the facts which constitute 
- the present offence were not in existence at 

the time of the former trials. Therefore, sec- 
tion 403 does not apply. 

The Magistrate no doubt made a mistake 
in saying that section 147 gives an appeal to 
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the Commissioner against a notice issued 
under section 92, but that does not affect 
the-case. f A 

As to the third ground for revision, the 
notice issued on lst November was given 
within six weeks of the receipt by the Com- 
mittee of the notice-which the applicant gave 
under sub-section (1), and it 18 strictly within 
the terms of clause (c) of sub-section (2). It 
was, therefore a lawful notice. The building 
was erected, in contravention of that notice, 
and, therefore, the notice issued on 2nd July 
under sub-section (3) was also a lawful 
notice | 

Applicant claims that the notice is un- 
reasonable and unnecessary, as, there is 
access to the premises from the back, and 
tke plot is so narrow that the building would 
be useless if a space were left at one side. As 
to this I need not refer to the evidence of the 
Civil Surgeon, because I think the Courts 
have no jurisdiction to consider whether the 
order of the Committee is- reasonable or not. 
Section 180 only requires that the direction 
should be a lawful one. . 

The application is dismissed summarily. 

Application dismissed. 





(5 L. B. R. 15.) 


LOWER BURMA CHIEF COURT. 
SECOND Civin'Appeat No. 224 or 1907. 
December 18, 1908. | ; 
Present:—Mr. Justice Irwin. 
C. K. ABDULLA KAKA—Dzeranpaxt— 
APPELLANT 
` versus 3 
M. P. M. V. K R. PALANEAPPA 
CHETTY— PLAINTIFF —RESPONDENT. 

Limitation Act (XV of 1877), 3 13— Computation of 
tume requisite for obtaining a copy’—Time ti be com- 
pated by whole days—Cirth Procedure Cods (Act 
AIF of 1882), <. 651-——Apyeal—Pructicc—Pro edure 
(nm receiving appell apparently time-barred 

The ‘time requisite for obtaining a copy, referred 
to in section 12 of the Limitation Act, must be com- 
puted by whole days, not by hours Daya must 
be reckoned from midnight to midnight, and if an 
appellant is entitled to deduct any partof a day, 
he is entitled to deduct the whole of that day. 

A decree of the Oowt of first instance was 
passed on the llth March, an application for copy 
was made on the 12th March and estimate of cost 
delivered on the 15th March. Copy sheets were 
supplied on the 16th March, and the copy was ready 
onthe 19th March The appeal agamst the decree 
was presented to the Divisional Court on the 18th 
May : z ‘ 
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Held, that the appellant was entitled to deduct 
12th to 15th March, 4 days, and 16th to 18th, 4 
days, total 8 days, and his appeal was within time 
when presented on the 18th May 

If a Judge receiving an appeal has reason to think 
that it is time-barred, he should, ifthe appeal is othor- 
wise admissible, admit it, but should fix a tame for 
hearing the appellant on the question of limitation 
under section 661, C. P O, before issuing notice to 
the respondent. 


Mr. Bagram, for the Appeļlant. 

Mr. Lambert, for the Respondent. 

Judgment.—in this case the first 
appeal was dismissed by the Divisional Court 
as time-barred, and against that order of dis- 
missal the appellant appeals. 

The headquarters of the Delta Divisional 
Court are at Myaungmys. The appellant 
telegraphed from Rangoon to Myaungmya to 
ascertain whethcr the Judge was there. Find- 
ing that the Judge was at Pyapon, he went 
to Pyapon, and presented the appeal there on 
18th May 1907. The last day. for presenting 
thp appeal was held to be the 17th May, and 
this was never disputed. The learned Judge 


admitted the appeal and issued notice to the $ 


respondent, while noting on tbe diary : It 
seems doubtful whether the appeal is not 
time-barred.” 

The appeal came on for hearing on 9th 
September, when the following was recorded 
on the diary: “ Heard Bagram for appellant 
and Ram Gopal for respondent. Examined 
appellant as a witness to show whether the 
appeal should be admitted’ if time-barred. 
Bagram and Ram Gopal both agree that the 
question of sufficient cause for presentation 
of the appeal within time be decided on the 
deposition of appellant and propose to call 
no further evidence. Adjourned for judgment 
to 9th September 1907.” 

Judgment was given on 9th September, and 
the learned Judge held that appellant had 
not shown sufficient cause for not presenting 
the appeal in time. 

It appears from the judgment that in the 
Delta Divisional Court itis the practice to 
require appeals to be presented to the Judge 
in person, no matter in what part of his divi- 
sion he may be. This seems to me to bea 
very inconvenient rule: inquiry will be made 
about it. 

The appellant slated on oath that on 17th 
May, about 1 or 2 o'clock, he arrived in 
Pyapon and went to the Court, but found that 
the Judge had gone tupstairs, and the clerk 
refused to take his appeal, so he then took it 
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to Mr. Dawson, advocate. The learned Judge 
records that he is by no means satisfied that 
the appellant went to Pyapon at all on 17th 
or made any effort to present his appeal on 
that day, and he remarks that the appellant 
might have made thig clear by asking the 
Court on 18th to make inquiry of the clerk 
concerned. I think the Judge ought himself 
to have made inquiry of the clerk, either on 
18th May or on 6th September. 

The learned Judge also recorded that he 
was bound to admit the appeal whether time- 
barred or not, and that it is not the duty of 
the Court to point out to the appellant at the 
time of presentation of the appeal that it is 
time-barred, if that be the case, and to inquire 
forthwith his reasons for not presenting it. 
Here he certainly went wrong. If a Judge 
receiving an appeal has reason to think it is 
time-barred, he should, if the appeal is other- 
wise admissible, admit it, but he should 
not at once issue notice to the respondent. 
The proper course is to fix a time for hearing 
the appellant on the question of limitation 
under section 551. After hearing the appel- 
lant under that section, if the point is still 
doubtful, notice should be issued to the res- 
pondent, who can of course raise the question 
of limitation if he thinks fit. : 

Mr. Bagram says he argued the appenl on 
the merits until 7-30 r.m., and he believed the 
question of limitation had been disposed of. 

It seems to me that the appellant was 
placed at a disadvantage by the Judge’s erro- 
neous belief that it was not his duty to raise 
the question of limitation when the appeal 
was presented. 

I think however that the present appeal 
must be decided on a different ground. The 
first appeal, in my opinion, was in time on 
18th May. The material dates are as fol- 
lows :— 

Decree of Court of first ? 


instance . 11th March. 
Application for copy .. 12th March. 
Estimate of cost des < 
livered . 15th March. 
Copy sheets supplied . 16th March. 
Copy ready . 19th March. 
Appeal presented 18th May. 


The Divisional Judge allowed only seven 
days as the time requisite for obtaining the 
copy, because the copy sheets were supplied 
the day after the estimate was furnished. 
Form 12th to 19th March is eightdays. The 
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learned Judge does not say which day he 
disallows, 15th or 16th. E cannot find any 
precedent on this precise point. The point 
arose in Sheggobind v: Ablakh« (1), where the 
estimate of cost was delivered on 29th March, 
and the copy sheets were supplied on Sth 

. April. The learned Judge did not decide 
whether six or seven days were to be dis- 
allowed on account of this delay. He allowed 
the appellant to deduct the whole period from 
the date of application, 28th March, to the 
date of delivery of the copy, lOth April, be- 
cause the Conrt officials did not on 5th April 
tell the applicant when the copy would be 
ready. I cannot by any means follow that 
precedent, but I have no doubt that the “time 
requisite for obtaining a copy” (section 12 of 
the Limitation Act) must be computed by 
whole days, not by hours. This is a neces- 
sary consequence of rule 14, which requires 
that dates, not hours, shall be recorded on the 
back of the copy. I think days must be 
reckoned from midnight to midnight, and if an 
appellant is entitled to deduct any part of a 
day he is entitled to deduct the whole of that 
day. No other method is practicable wuah 
injastice. 

On this principle appellant is entitled ta 
deduct 12th -to 15th March, four days, and 
16th to 19th, four days, total eight days : and 
his appeal was within timc when presented 
on 18th May. 

I, therefore, set aside the decree of the Divi- 
sional Court, and direct that Court to re-admit 
the appeal and proceed to dispose of it on the 
merits. The appellant will be granted a 
cerificate for refund of the Court-fee paid on 
the second appeal. 
lant’s costs will be paid by the respondent. 

Appeal allowed. 

(1) 12 A. 106. 


(5 L. B. R. 17.) 
LOWER BURMA CHIEF COURT. 
MIBCELLANEOUS CRIMINAL APPLICATION No. 29 
or 1908. 
January 8, 1909. 
Present :—Mr. Justice Irwin. 
í EMPEROR 
Versus 


CHAICHAL SINGH—Accuszp. 
Criminal Procedure Oode (dct F of 1898), ss. 182, 
185— Court of trial—Offence triable by teu Cuurts 
subordinate to different High Courts—Chove on the 
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ground of public conrentence—Power of High Court to 
decide Court of trial. 

When under the provisions of Chapter XY of the 
Crimmal Procedure Code two Conrts subordinato 
to different High Courts have concurrent jurisdic- 
tion to try an offence, the High Oourt, within the 
local limits of whose Jurisdiction the offender 
actually is, is empowered, by section 185 read 
with section 182 of the Code, to decide by which 
Court the offence shall be tried. 

Section 185 of the Codo is not restricted to 
cases in which thero 18 doubt as to whether one 
Court or another has jurisdiction. It expressly 
refers to the preceding provisions of the Ohapter. 
One of these provisions 18 section 182, and the 
word ‘should’ includes the case of a choice on the 
ground of public convenience. 


Judgment.—oOn 9th November Sun- 
der Singh presented to the District Magistrate 
of Rangoon a complaint in which he stated 
that Chaichal (Chanchal?) Singh had enticed 
his wife away from a place in Shwebo Dis- 
trict, that he had traced them to Rangoon, 
where he had arrived that morning and had 
found they were about to embark for, Calcutta. 
The Additional Magistrate, to whom the 
complaint was referred, issued a warrant for 
the arrest of Chaichal Singh for an offence 
under section 498, Penal Code, which war- 
rant was executed. The complainant then 
applied to have the case transferred to the 
Court of the District Magistrate, Shwebo, on 
the ground that his witnesses all reside in 
Shwebo District, and the District Magistrate, 
Rangoon, has submitted the application to 
this Court fo. orders The accused has ap- 
peared to-day before this Court, and said that 
he wishes the'case to be tried in Shwebo Dis- 
trict. 

There is no doubt that the case ought to be 
tried in Shwebo District, and that extreme in- 
convenience to many persons, and probably to 
the public service also, would be caused by 
trying it in Rangoon. But no order can be 
made under section 526 of the Code of Crimi- 
nal Procedure because Shwebo is not in Lower 
Burma, and the Courts of the Magistrates in 
Shwebo District are, therefore, not subordinate 
to this Court,—section 8, Act VI of 1900. 

The Additional Magistrate has reported 
that as section 498 includes both enticing and 
detaining he considers that the offence is a 
continuing one, and that, therefore, he has 
jurisdiction, under section 182 of the Code of 
Criminal Procedure, to try the case. That 
was why he issued the warrant. I think he 
is right, and the case may be tried-in either 
Rangoon Town or Shwebo District. 
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Section 185 of the Code of the Criminal 
Procedure seems to provide for the case. 
There may be room for argument as to the 
exact meaning of the words “the Court by 
which any offence should be tried,” 
but, in my opinion, the section is not reatricted 
to cases in which there is doubt as to whether 
one Coart or another has jurisdiction. It 
expressly refers to “the preceding provisions 
of this chapter.” One of those provisions is 
section 182, and the word “should,” taken in 
its plain ordinary sense, is widé enough to 
include a case in which the doubt is on the 
point whether the choice between two Courts, 
both of which have jurisdiction, should be de- 
cided on the ground of public convenience. 

The fact that the words “the High Court” 
are followed by the words “within the local 
limits of whose jurisdiction the offender actu- 
ally is” seems to indicate that the section 
was enacted chiefly to simplify - procedure in 
cages in which the Courts of the two Magis- 
trates are subordinate to two different High 
Courts, and to avoid the cumbrous method 
of a reference to the Governor-General in 
Council for an order wader section 527 when 
the Court to which it is desired to transfer 
the case has already jurisdiction to try it. 

I, therefore, decide, under the provisions of 
section 185 of the- Code of Criminal Proce- 
dure, that the case shall be tried or inquired 
into by the District Magistrate of Shwebo or 
by such Magistrate exercising jurisdiction in 
that district as he directs. i 

I further direct that a copy of this order be 
sent to the Court of Judicial Commissioner 
of Upper Burma for informstion. 

Oase transferred. 


'(5 L. B. R. 18.) 
LOWER BURMA CHIEF COURT. 
SEGOND Orvin ArPEAL No. 39 or 1908. 
January 8, 1909. 
Present :—Mr. Justice Irwin. 
PO THEIN—PLAINTIFF—ÅPPELLANT 
VOTEUS 
MAUNG TU—DEFENDANT—RESPONDENT. 
Evecution of decree—Procedure in ezecution—Duty 
of Oourt wa execution cases—Accwrate des-ription of 
property to be sold necessary—Btdders to be told ev- 
actly what they are purchasing. 
When an application for sale of property in ex- 
ecution of a decree is made, it is tho duty of the 
Judge toexamine the application and the decree 
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and to ascertain definitely what the decree-holder 
wants to sell, and to give explicit instructiong to 
the bailiff to censure that bidders should know 
exactly what they are buying. The Courts should 
not fail to pay proper attention to details in exocn- 
tion cases, 

Mr. Villa, for the Appellant. 

Judgment.— On 18th May 1906 Su- 
karan obtained a mortgage decree ‘in Suit 
No. 273 against Maung Po for Rs. 500 ona 
mortgage of a house with kitchen adjoining, 
the surrounding compound and the various 
trees thereon. 

In execution of that decree the house was 
proclaimed for sale, and sold on 30th June, 
no mention of the kitchen, compound or trees 
being made in the proclamation of sale. The 
purchaser was Maung Tu. The price realized 
was Rs. 545. This did not quite satisfy the 
decree including costs. 

On 30th July 1906, in Suit No. 598, the 
present appellant Maung Po Thein-obtained a 
money decree against Maung Po. 

On lst November 1906 Sukarvan applied to 
have the compound and kitchen sold to realize 
the balance due on his decree (Execution Case 
No. 333). Maung Tu objected that on 30th - 
June he had purchased the house, compound 
and kitchen complete at the Court auction. 
On this Sukaran put ina petition stating that 
he did not know before that the compound 
had been sold along with the house, but as he 
learned now that this was the case he 
abandoned his claim to sell the compound 
and kitchen. The execution proceedings 
were, therefore, closed on 13th November. 

Next day, 14th November, Maung Po Thein 
applied for execution of -his money decree by 
attachment and sale of the compound, trees 
and kitchen {Execution No. 349). Maung Tu 
applied for removal of attachment, and it was 
removed on 29th November. 

On 15th January 1907 Maung Tu applied 
for a certificate of sale, and on 25th January 
a certificate was issued in which he is de- 
clared the purchaser of the house, compound 
and trees. 

On 26th March 1907 Maung Po Thein in- 
stituted the present suit for declaration that 
the site, trees and kitchen were the property 
of his judgment-debtor, Maung Po. The suit 
was dismissed, and an appeal to the District 
Court was also dismissed. 

This case is a good example of the unneces- 
sary litigation and expense to parties that are 
caused by Judges not paying attention to de- 
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tails in execution cases. When Sukaran ap- 
plied to have the property sold, the Judge 
ought tu have examined the application and 
the decree, and asked Sukaran whether he 
wanted to sell the whole of the morfgaged 
property or only the materials of the house. 
It was the Judge’s duty to give explicit in- 
structions to the bailiff to ensure that bid- 
ders should know exactly what they were 
buying. The bailiff stated in evidence that 
the house alone was worth about Rs. 400 or 
less. | It is evident that Maung Tu thought he 
was buying the compound and everything in 
it, although only the house was mentioned in 
the proclamation. 

Apart from the reasons which the lower 
Court gave for dismissing the suit, it is to be 
noticed that if the site, trees and kitchen had 
not been sold the mortgage decree over them 
would be still subsisting, and Maung Po 
Thein would not be entitled to attach them as 
his debtor’s property. He could only claim 
the surplus sale proceeds after Sukaran’s de- 
cree was satisfied. It is also to be noted that 
Po Thein did not apply for attachment until 
the day after Sukaran had abandoned his 
claim to sell the compound and kitchen. This 
abandonment finally settled the question whe- 
ther Manng Tu had bought the compound and 
kitchen as well as the house, and no outsider 
has a right to come in and say that he did not 
buy them at the auction. It might be other- 
wise if there had been collusion between 
Sukaran and, Maung Tu, but it has never 
been suggested that there was any collusion. 

The appeal is dismissed. There will be no 
order for costs. 

Appeal dismissed. 


(6 A. L. J. 496.) 
ALLAHABAD HIGH COURT. 
Sxconp Civiu APPRAL No. 439 or 1908. 

- May 10, 1909. 
Present :—Mr. Justice Banerji and 
Mr, Justice Tudball. 
SHIB LAL AND OTHEBS— PLAINTIPFS—- 
APPELLANTS 
VETSUS 
CHATARBHUJ AND OTHERS-—DBEFENDANTS 


~—RESPONDENTS. 
. Civil Procedure Osde (Act XIV of 1882), #8, 506, 508 
521, b22—Submenon ito arbitrator not sigred by all 
parties—Arbitvation—Invalid award—Right of appeal. 


INDIAN CASES. 


363 


Where a submission to arbitration is not signed by 
all parties there 1s no reference to arbitration, the 
arbitrators have no power to decide the matter in 
controversy, their award 18 ulfsa t.r7s and an appeal 
hes from a decreo passed im accordance with such 
invalid award. Neg: Puran v. Hira Singh, (1909) 1 Ind. 
Cas. 146,6 A. L J 333, referred to 

Second appeal from the decree of B. J. Dalal, 
Esquire, District Judge of Agra, confirming 
the decree of Munshi Chhajju Mal, M.A., 
Subordinate Judge of Agra. 

Sundar Lal, for the Appellants. 

B. E. O'Conor, (with him Mohan Lal 
Sandal), for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit brought by two plaintiffs, 
namely Shib Lal and Badri Das, to recover 
money alleged to be due on two hundis. The 
suit was brought against two defendants 
Chatarbhuj and Ganga Prasad. Chatarbhuj 
defended the suit. An application was made 
to refer the disputes between the parties to 
arbitration. This application was made by 
Chatarbhuj alone among the defendants and 
not by Ganga Prasad. On behalf of the 
plaintiffs the reference to arbitration was 
made by one Bhag Chand. It has been found 
that he had a power-of-attorney from Shib 
Lal, which authorised him to abide by the 
oath of any person, but it has not been found 
whether it gave him authority to refer any 
matter to arbitration. It has also been found 
that Bhag Chand had no authority from 
Badri Das to make a reference to arbitration 
on his behalf. As we have said above the 
case was referred to arbitration on behalf of 
the plaintiffs by Bhag Chand and by a pleader 
appointed by Bhag Chand on behalf of Badri 
Das as Bhag Chand had authority from Badri 
Das to refer any matter to arbitration. The 
pleader appointed by him had no such autho- 
tity. Therefore, there was no valid reference 
to arbitration by Badri Das. Admittedly 
there was no reference at all to arbitration by 
Ganga Prasad. Therefore, it is manifest that 
the reference was not made by all the parties 
to the suit as mentioned in section 506 of 
Act XIV of 1882. As there was no reference 
to arbitration by Badri Das and by one of 
the defendants, the arbitrators appointed 
under the reference had no power to decide 
the matter in controversy and their award 
was ulira vires, There being no award in law 
an appeal lay to the Oourt below from the 
decree which was passed by the Court of first 
instance in accordance with the award and 
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an appeal lies to this Court also. The latest 
case on the point in this Court is that of 
Negi Puran v. Hira Singh (1). As there was 
no valid reference to arbitration and no valid 
award, the decree passed in accordance with 
it cannot be maintained. We, accordingly, 
allow the appeal, set aside the decrees of the 
Courts below and remand the case to the Court 
of first instance under order 41, rule 23 of 
the Code of Civil Procedure, with directions to 
reinstate the suit in the file of pending cases, 
under its original number in the register, and 
to dispose of it according to law. Costs here 
and hitherto will abide the event and the 
costs of this Court will include fees on the 
higher scale. 
Appeal allowed. Oause remanded. 
(1) 1 Ind. Oas. 146, 6 A. L. J. 333. 


(6 A. L. J. 498.) 
ALLAHABAD HIGH COURT. 
Execution First Crvin APPRAL No. 215 ox 1907, 
April 30, 1909. 

Present :—Mr. Justice Bannerji and 
` Mr. Justice Tudball. ~ 
GHANSHIAM. LAL—JUDGMENT- 
Destor—APPBLLANT 
VETSUSE 


RAM. NARALN—Decres-Hotper— 


RESPONDENT. 

Decree of first Ouurt fring time for payment f morey 
—Decres affirmed by High Court and by Pricey Courel 
—Monsy not paid within tima fixed by the first Court — 
No exterswr allowed. 

In decreeing a claim the Court of first instance 
directed that if the judgment-debtor paid the prn- 
cipal amount with interest at 12 per cent. per annum 
within 8 months from the date of the decree, he 
would be exempted from farther liability to pay 
interest at the higher rate of 80 per cent. This 
decree was affirmed by the High Court and finally 
by the Privy Council, but the time for payment was 
not extended. Meld, that the judgment-debtor, having 
allowed the 3 months granted to him by the Court of 
first instanco to elapse without paying the decretal 
amount as directed, was not entitled to claim a further 
period of 3 months from the date of the decree of the 
Privy Council. 

Noor Ali Chowdhuii v. Kori Meah, 18 C. 18, distin- 
guished. : 


Execution first appeal against the decree of 
the Subordinate Judge of Agra. 

C. Dillon (with him Gulzari Lal), for the 
Appellant. l 

Satish Uhandra Banerji, for the Respond- 
ent. - 


INDIAN CASES. 


appellant. 


[1909 


Judgment.—tThis is a judgment- 
debtor's appesl and arises out of proceedings 
relating to the execution of a decree passed by 
the Court of first instance on 2nd June, 1900, 
which was afirmed by the High Court on 
19th January, 1903, and by the Privy Council 
on the 16th November, 1906. The decree of 
the Court of first instance awarded to the 
plaintiff the amount claimed by him with 
costs and future interest, but declared that if 
the appellant within 3 months of the date of 
the decree paid the principal sum claimed -by 
the respondent, together with costs and interest 
at the rate of 12 per cent. per annum he would 
be exempted from further liability. The 
plaintiff, it appears, had claimed interest at the 
rate of 30 per cent per annum ao that accord- 
ing to the decree of the Court of first instance 
if the judgment-debtor paid the principal 
amount with interest at 12 per cent. per 
annum within 3 months from the date of the 
decree of that Court, t. e., on or before the 
2nd September, 1900, he would be exempted 
from further liability under the decree, and 
would not have to pay interest at the higher 
rate He did not make any payment and he 
now contends that he can pay the principal 
amount with interest at 12 per cent. per 
annum within 3 months from the date of the 
decree of the Privy Council. Itis no doubt 
true that the decree of the Privy Council is 
the final decree in the cause of which execu- 
tion should be taken out, but that decree does ` 
not extend the time for, payment of the 
decretal amount. It affirms the decree of the 
High Court, which again affirmed the decree 
of the Court of first instance, including that 
part of the operative portion of the decree 
which directs payment of the principal 
amount with interest at 12 per cent. per 
annum within 3 months from 2nd June, 1900, 
the date of the decree. , We think the Court 
below was right in holding that the judgment- 
debtor having allowed the 3 months granted 
to him by the Court of first instance to elapse, 
is not entitled to claim a further period of 
3 months from the date of the decree of the 
Privy Council. The case of Noor Ali Ohowd- 
huri v. Koni Meah (1), relied on by the 
learned counsel for the appellant depended on 
the terms of section 52 of Bengal Act (VIII of 
1869), and does not, in our opinion, help the 
We dismiss the appeal with costs. 

Appeal dismissed. 
(1) 13 0. 18 (P. G.). ` 
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- AMEER BATCHA V. EMPEROR, 


: (5 L. B. R. 20.) 
` ,LOWER BURMA CHIEF COURT. 


Crinan Revision No. 370B or 1908. 
January 11, 1909. 

Present :—Mr. Justice Hartnoll. ` 
AMEER BATCHA AND OTAERS—ÅCCUSED— 
PETITIONERS 
versus 


EMPEROR—Opposire Parry. 

Crimmal Procedure Code (Act Vof 1898), 8. 257— 
Right of arcused to swnmon witnesses in warrant 
cares tried summarily—Adjournment ty call witnesses 
refused by Oourt without ground—Convu tun irregular. 

In a warrant case tned summarily a Magistrate 
is bound, under section 257 of the Criminal Pro- 
cedure Code, to summon the witnesses of the 
accused, unless he could have refused to do so on 
the ground that application for such process was 
madle for the purposo of vexation or delay or for 
defeating the ends of justice Where the Magis- 
trate refused to grant an adjournment to the accnsed 
for the purpose of calling their witnesses, the 
conviction was set aside as bad in law. 


Mr. A. O. Dhar, for the Petitioners. 

Judgment.—Petitioners were tried 
summerily before the Magistrate for the of- 
fence ‘of criminal intimidation punishable 
under section 506 of the Indian Penal Oode, 
convicted and fined. After the case for the 
prosecution was finished and they had been 
charged, the Magistrate refused to grant an 
adjournment so that they might call their 
witnesses, and so the conviction took place 
without hearing their Witnesses. The case 
was a warrant case, and so under section 262 
(1) of the Code of Criminal Procedure the 
procedure prescribed for warrant cases should 
have been followed, and by that procedure the 
Magistrate was bound, under section 257 of 
the Code. to summon their witnesses, unless 
he could have refused to do so on the ground 
that application for such process was mado 
for the purpose of vexation or delay or for de- 
fenting the ends of justice. It is not suggest- 
ed that refusal should have been made on 
suth grounds. The petitioners, therefore, were 
prejudiced by the Magistrate not carrying out 
the provisions of the law, and the convictions 
cannot stand. 

‘The circumstances of the case are such that 
I will not pnt the petitioners to the incon- 
venience and expense of another trial. I set 
aside the convictions and sentences, and acquit 
the petitioners and direct that the fines be 
refunded to them. 

Application allowed, 
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BHAWAN SINGH V. NAROTTAM SINGH. 


(6 A. L. J. 499.) 


ALLAHABAD HIGH COURT. 
Secoxp Crvm APPrAL No. 1227 or 1907. 
April 29, 1909. 

Present :—Mr. Justice Banerji. 
BHAWAN SINGH—PLAINTIFF— APPELLANT 
VETEUS 
NAROTTAM SINGH—Drrenpant— 


RESPONDENT. 

Publie thir. ng h{are— Obstruatwn—Nursance—Special 
damage—Mainarnalility of surt without such damage. 

A private action cannot be maintained in respect. 
of a pubho nuisance save by a person who suffers 
particular damage beyond what is suffered by himin 
common with all other persons affected by the 
nnisance, 


Second appeal agaiust a decree of Babu 


.Chajju Mal, Subordinate Judge of Mainpuri, 


reversing a decree of Babu Sushil Chandra 
Banerji, Munsif. 

J. Phani (for S.C. Banerjt) for the Appellant. 

Baldeo Ram Dave, for the Respondent. 

Judgment. —tThe suit which has 
given rise to this appeal was brought by the 
plaintiff, who is a tenant of the defendants, 
zamindars, for demolition of certain construc- 
tions alleged to have been made on a public 


thoroughfare and for the widening 
of that thoroughfare for the passage 
of carts. The Court of first instance 


decreed the claim but the lower appellate 
Court has dismissed it. It was found by the 
Court of first instance, and it is admitted by 
the learned vakil for the appellant that the 
pathway in question is a public thoroughfare. 
The alleged obstruction to it is, therefore, a 
public nuisance. It is a well-known rule that 
a private action cannot be maintained in 
respect of a public nuisance save by a person 
who suffers particular damage beyond what 
is suffered by him in common with all cther 
persons affected by the nuisance (Pollock on 
Torts, VII Edn., p. 895). ‘Ttis not alleged in 
this case that the plaintiff has suffered any 
particular damage. On the contrary, it has 
been found by the lower appellate Court that 
there is a way across the waste land lying to 
the south of the defendant’s house for the 
passage of the plaintiff’s carts. So that it 
cannot be said that the plaintiff has sustained 
any particular damage: This being so the 
plaintiff is not entitled to have the alleged 
nuisance removed. On this ground the 


* plaintiff's snuit must fail and has been rightly 


dismissed. I dismiss the appeal with costs. 
Appeal dismissed, 
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RAJANI KANTA OHATTOPADHYA D, ABINASH CHANDRA RAI. 


(Not reported yet elsewhere. ) 


CALCUTTA HIGH COURT. . 
Seconp CIVIL APPRAL No. 2229 or 1907. 
April 1, 1909. 

Present :—Mr. Justice Mookerjee. 
RAJANI KANTA CHATTOPADHYA— 
PLAINTIFF—APPELLANT 
versus 
ABINASH CHANDRA RAI AND ANOTHER 
—D eranDants—RESPONDENTS. 

Mortgagee-——Mmor—Guardran—Legal necesstty—En- 
quiry—Applicatwn of money. 

It is necessary for the mortgagee from the guardian 
of a minor to prove thnt there was legal necessity 
which he can show by proof of actual pressure on the 
estate, of danger to be averted or of the benefit to be 
conferred upon it by the loan The lender is bound 
to enquire into the necesmties of the loan, and to 
satisfy himself as well as he can that the guardian 18 
acting for the benefit of the estate. If he does so and 
` acts honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition 
precedent to the validity of his charge, and he is not 
under any circumstance, bound to see to the application 
of the money. 

Auncoman Persaud Pandeyvy Mussamat Babooee Mund- 
raj Koonwaiee, 6 M. L A. 893; 18 W. RB. 81, followed. 

Appeal from the decree of the First Sub- 
Judge of Hooghly, dated August 10, 1907, 
reversing that of the Second Munsif of Aram- 
bag, dated November 21, 1906. 

Babus Botdo Nath Dutt and Tarini Das 
Banerjee, for the Appellant. 

Babus Ram Chandra Majumdar and Sarit 
Kumar Mitra, for the Respondents. 

Judgment.—tThis is an appeal on be- 
half of the plaintiff in an action to enforce 
a mortgage security executed in his favour 
on the 6th January 1903 by the mother and 
guardian of the first defendant. The second 
defendant has been joined as a purchaser of 
the mortgaged properties at an execution sale 
held on the llth June 1906. The question 
in controversy between the parties was 
whether the mother of the minor defendant 
borrowed Rs. 100 from the plaintiff for legal 
necessity and executed the mortgage bond in 
suit. The Court of first instance found upon 
the question of the factum of the loan that 
there was no possible doubt. Upon the ques- 
tion of legal uecessity that Court also found 


that there was legal necessity and that the 


plaintif had made bonu fide enquiry at the 
time which entitled him to protection. In 
this view the Munsif gave the plaintiff a 
decree. Upon appeal the Subordinate Judge 
has disposed of the case and reversed the 
decision of the Court of first instance in ẹ 


very summary and ansatisfactory judgment. 
He states that one of the points for decision 
is whether the mother and guardian of the 
minor defendant executed the bond for legal 
necessity. He then discusses that question 
in the following terms: “There is no satis- 
factory evidence that the widow paid off 
any debt of her husband; cost of maintain- 
ing the minor is a vague term which cannot 
prove legal necessity.”. This judgment 
presents a strange contrast’ to the careful 
decision of the Munsif who examined the facts 
and circumstances minutely and gave reasons 
in support of his conclusions. The learned’ 
pleader for the respondents has not seriously 
contested that this judgment is unsatisfactory. 
In my opinion it cannot be supported. The 
result, therefore, is that this appeal must be 
allowed, the decision of the Subordinate 
Judge set aside and the case remanded to him 
in order that he may consider whether the 
mother and guardian of the minor defendant 
executed the mortgage-bond for a legal neces- 
sity. In re-considering the case he will bear 
in mind the principle laid down by their 
Lordships of the Judicial Committee in Hunoo- 
man Persaud Pandey v. Musammat Babooee 
Mundraj Koonwaree (1). As pointed out in 
that case it is necessary for the mortgagee to 
prove that there was legal necessity which he 
can show by proof of actual pressure on the es- 
tate, of danger to be averted or of the benefit to 
be conferred upon it by the loan. But as was 
pointed ont by their Lordshipsithe lender is 
bound to enquire into the necessities of the 
loan, and to satisfy himself as well as he can, 
with reference to the parties with whom he 
is dealing that the manager is acting in the 
particular instance for the benefit of the estate. 
If he does so and acts honestly, the real exist- 
ence of an alleged sufficient and reasonably 
credited necessity is not a condition precedent 
to the validity of his charge and he is not 
under any circumstances bound to see to the 
application of the money. If the Subordinate’ 
Judge finds that there was legal necessity or 
that the mortgagee bona fide enquired into the 
circumstances of the family and was reason- 
ably satisfied that there was necessity, the 
plaintiff will be entitled to a decree. Other- 
wise the mortgage as against defendant No. 2. 
must be treated as inoperative. The costs 
of this appeal will abide the resu‘t. 
Appeal, allowed 
(1) 6 M. I, A. 308; 18 W. B. 81, 
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BHRIKH JAKI MAMOOD V. DINO BANDHU BHATTAOHARJEE. ` 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seconp Civ. APPRAL No. 2279 or 1907. 
May 28, 1909. 

Present :—Mr. Justice Coxe and 
Mr. Justice Chatterjee. 

SHEIKH JAKL MAMOOD—Drrenpant— 
APPELLANT 
versus 
DINO BANDHU BHATTACHARJER— 
AND OTHERS—PLAINTIFFS— RESPONDENTS. 

Butwara ptpers—Admissibiltty im evidence—Hvuidence 
Act (I of 1872), ss. 9 and 18—Estates Partition Act 
(VII B. C. of 1876), 8.,57. ‘ 

The partition paper prepared under section 67 of the 
Estates Partition Act 1g admissible ın evidence under 
section 18 of the Evidence Act, as a record of a trans- 
action in which the right to certain plots 18 re- 
cognised 

The fleld book or chitta which descmbes the various 
plots is also admissible under section 9 of the Evidence 
Act, as explanatory of the partition paper, which 
without the chitta might be very difficult to under- 
stand. 

Drobo Moyee Gvamanee v. Dhurmo Duss Koondoo, 10 
W R. 197 and Gopal Chunder Shiha v. Madhub 
Chunder Shaha, 21 W R. 29, distinguished. 

Appeal from the decree of the Third Sub- 
Judge of Mymensingh, dated May 23, 1907, 
modifying that of the First Munsif of Kishore- 
gunj, dated August 27, 1906. 

Babu Girija Prosonna Roy Chowdhury, for 
the Appellant. ~ 


> “Babu Gobind Ohandra Dey Roy, for the Re- 


spondents. 

Judgment.—this appeal arises out 
of a suit for rentin kind. The defence of 
the tenant was that the plot for which the 
rent was claimed lay within another holding 
which he held at a money rent, and that the 
plaintiffs were not entitled to separate rent in 
kind for this plot. The lower appellate 
Court found that this plot was not included 
in the defendant’s nagdt holding, and accord- 
ingly gave a decree to the plaintiffs for the 
value of the rent in kind. The defendant 
appeals to this Court. 

The first point taken on behalf of the 
appellant is that the learned Subordinate 
Judge erred in admitting in evidence certain 
butwara papers. The learned pleader for the 
appellant relies on the casos of Drobo Moyee 
Gosmanee v. Dhurmo Doss Koondoo (1) and 
Gopal Chunder Shaha v. Madhub Ohunder Shaha 
(2). In the first of these cases, however, it is 
not stated what the papers were which the 


a) 10 W. R 197. 
(2) 21 W. R 2) 


Court held to be inadmissible in evidence, and 
in the second case the papers excluded were 
chittas. The law governing partitions has 
been much changed since those cases. The. 
Deputy Collector has now to prepare a record 
of existing rents in which he has to enter, 
among other details, the rent as stated by the 
tenant. He has alsoto go to the village, 
alter giving due notice, and then read out the 
entries in the record in the presence of such 
of the interested persons as are present. 
After all these proceedings have been com- 
pleted the Deputy Collector determines the 
partition and prepares the paper of partition 
which specifies the lands included in each 
separate share. The papers which have been 
produced in this case appear to be, first, the 
paper of partition prepared under section 57 
which was given to the plaintiffs when their 
share was divided off. This contains a list 
of the plots which fell to their share. An- 
other paper which has been filed appears to 
be the field-book or chitta which describes the 
various plots. Now it may well be that such 
chitta would be no evidence against a tenant 
who was not a party to the partition, if it 
stood entirely by itself. Butthe partition 
paper prepared under section 57 is, we think, 


_ admissible in evidence under section 13 of the 


Evidence Act as a record of a transaction in 
which the right to certain plots is recognised. 
Of course we do not say it would be very 
valuable evidence against a tenant who was 
not a party to it, but that it would be admis- 
sible in evidence seems to us perfectly clear. 
In the same way the cAtita, which perhaps 
by itself would be inadmissible in evidence, 
might be admitted under section 9 of the Act, 
as explanatory of the partition paper, which 
without the chttta might be very difficult to 
understand. 

We think, therefore, that-these papers were 
admissible in evidence in this case and the 
first contention of the appellant, therefore, 
fails. 

With regard to the other contention of the 
appellant, we find it very difficult to say on 
what precise point of law the lower appellate 
Court is said to have erred. It has first been 
argued that the decree in the former rent 
suit has been misconstrued. It is argued 
that the Subordinate Judge is wrong in 
thinking that that decree decided that the 
Jand now in suit was not included within the 
nagdt holding of the defendant, the rent of 
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which was then in snit. But it seems per- 
fectly clear that whatever was decided 
in that suit the plaintiff did not, as 
a matter of fact, sue for the rent of this land 
in that suit, The lands of which the rent 
was then sued for were entered by their 
numbers in the butwara proceedings and in 
those numbers is not included the number of 
the plot now in suit. The learned Subordi- 
nate Judge has gone through the whole of 
this evidence including the pleadings in the 
former suit, the butwara papers to which we 
have referred and certain chttta of 1310 pre- 
pared by the plaintiffs. Itis argued that he 
has misconstrued the effect of certain state- 
ments made by the defendant in the former 
proceedings, both in his written statement 
and in his deposition. But unless we went 
through the whole evidence in the case, which 
we are not entitled to do in second appeal, 
we should find it impossible to decide whether 
the Subordinate Judge has rightly appre- 
hended the effect of all this evidence or not. 
On going through the évidence he has come 
to the decision that the plot now in suit is 
not included in the defendant’s nagdt holding. 
This is a finding of fact with which we can- 
not interfere. 

Finally, it has been argued that the learned 
Subordinate Judge exercised his discretion 
wrongly. in not directing a local enquiry. It 
appears, however, that neither before the 
Subordinate Judge nor before the Munsif 
was any application made by the defendant 
for a local enquiry and it is impossible for 
us to hold that the learned Subordinate Judge 
exercised his discretion wrongly in the matter, 
when as a matter of fact he was not asked 
to exercise it at all, 

Considering the case as a whole we do not 
think that any ground has been made for our 
interference in second appeal. We, therefore, 
dismiss the appeal with costs. 


Appeal dismissed. 
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(3 S. L. R. 49.) 
SIND JUDICIAL COMMISSIONER'S 
- COURT. 
Seconp CIvIL ArrraL No. B2 or 1908. 
February 11, 1909. 
Present :—Mr. Lucas, J. C., and Mr. Crouch, 
A.J. CO. ` 
Tus SHIKARPUR MUNICIPALITY— 
DEFENDANT——ÅPPELLANT 
versus A 
VASAIO walad PINIO—PLAINTIFE— 
RESPONDENT. 

Bombay District Municipal Act (XXVI of 1850), 
2. 8—Agrecment permitt.ng shop to be used for selling 
meat, validity o/—Ultra vires contract—Bombay Dis. 
timut Municipal Act (II of 1901), se 2 and 139— 
Whether tncalid con’racta undor old Acts sated from 
the operation of 8 189, 

The plaintiff alleged that the shop in suit was sold 
by the Municipahty in 1862, with an agreement on 
the part of the Municipality that the: shop was to 
be used for selling meat, that the right so created 
was saved by section 2 (a) and (b) of the Bom- 
bay District Mmnnicipal Act, 1901, and that tho 
Municipality had no right to prevent plaintiff from 
selling meat in his shop: 

Held, that under section 8 of Act XXVI of 
1850, which wus in force in 1862, the Commissioners 
had power only to make all necessary contracts forthe 
purposes of the Act, but as the Act conferred no 
anthority on the Commissioners to grant or with- 
hold licenses for the sale of meat or to make 
rules or bye-laws prescribing the«places in respoct 
of which licenses might be granted for tho sale of 
meat, so the agreement, that the shop wasto be used 
for selling meat, could not have been a valid contract 
under the Act Plaintiff could not, therefore, have 
acquired any right which could be saved from the 
operation of section 139 by section 2 of Act III 
of 1901. As the agreement relied on could not 
have been entered into under tho previous Munici- 
pal Acts, it could not be deemed to have been 
entered into under Act III of 1901 by virtue of 
section 2 (1) (b). ; 

Appeal against the decree of Mr. S. Advani, 
Esquire, Joint Judge, Sukkur, arkana. 

Mr. Wadhumal Udkaram, for the Appellant. 

Mr. Isarsing Hazartsing, for the Respond- 
ent. é 

Judgment.—tIn this case the lower 
appellate Court has found that, when in 
1862 the Municipality sold the shop in suit 
to the respondent, there was „an, agreement 
on thepart of the Municipality ‘that the shop 
in question was to be used for selling goat- 
meat ;” it has further found that the right so 
created is saved’ by section 2, tlanses (a) 
and (b), of the Bombay District Municipal 
Act, 1901, and has granted an injunction 
prohibiting the Municipality from preventing 
respondent from selling meat in his shop. 
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Now, the only Act under which the 
agreement could have been made by the 
Municipality in 1862 was Act XXVI of 
1850. Under section 8 of that Act the 
Commissioners had power “to make all neces- 
sary contracts for the purposes of the Act,” 
but as the Act conferred no authority on 
the Commissioners to grant or withhold 
licenses for the sale of meat or to make 
rules or bye-laws prescribing the places in 
respect of whicn licenses might be granted 
for the sale of meat, no agreement that thes 
shop was to be used for selling meat could 
have been a valid contract under the Act. 

Bot what was it that the Municipality 
agreed todo. If the agreement was such 
as tô now bar the Municipality from exercis- 
ing as against the respondent the powers 
conferred by section 139 of the Bombay 
District Municipal Act, 1901, it must have 
been to the effect that, if and .when a 
‘ license became necessary, such license would 

be granted under any circimstances and in 
any event, or that the Municipality would 
never exercise as against the respondent any 
power, that might, thereafter, be conferred on 
it, of restricting the sale of meat to certein 
places. Obviously, the Commissioners had no 
power in 1862 to make such a contract. 

Nor is the evidence upon which the lower 
Court relies sufficient to support the theory 
that a contract was ever made. The most 
favourable inference that can be drawn from 
itis that the Commissioners advertised the 

_ shop as one especially suitable for a. butcher, 
and sold it knowing that respondent intended 
to sell meat there. i 

The two saving clauses relied on by the 
lower Court afford no assistance to respondent 
even if it be assumed that an agreement 
was made by the Commissioner in 1862. 
Section 2 (1) (a) refers only to things done 
under the Bombay District Municipal Acts 
of 1873 and 1884. Section 1 (6) merely declares 
(inter alia) that all contracts entered into 
under the said Acts, or under any enactments 
thereby repealed, should be deemed to have 
been entered into under that Act. But no 
such agreement as that relied on could have 
been entered into under the said Acts, or any 
enactment thereby repealed. 

The respondent’s case may be'a hard one, 
but no ground has been shown for granting an 
njaiction, or even damages. Itis a case of 
Pamnum sine injuria, 
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We reverse the decree of the lower ap- 
pellate Court and restore the decree of the 
original Court dissmissing plaintiff’s suit 
with all costs. Respondent Vasaio will 
bear all costs of the lower appellate Court 
and of this Court. 


t Appeal allowed. 


(3 S. L. R. 52.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Revision No. 40 or 1908. 
February 11, 1909. 
Present -—Mr. Lucas, J. C., and Mr. Crouch, 
A. J.C. 
Musammat POUNCHBAI— APPELLANT 
] Versus 
DAYARAM TEKCHAND—Opponenr. 
Guardians ant Wards Act (VIII of 1890), s 12 (1) 
—Mmor claiming pri perty as adopted son of drcrated 
— Property 1x m a'ession of widow denying adoption— 
Order requiring hliny of inre: tory and turmishing of 


security ix an a lication Jor guardianship—O der 
ultra vires and illeg ıl: 

An appheation for the guardianship of the pro- 
perty of a minor, alleged to be the adopted son of 
the deceased owner of the property, was opposed 
by the deceased’s widow, who denied the adoption 
and possessed the property in her ownright Tho 
District Judgo passed an order requiring the widow 
to file an‘inventory of all the moveable property 
of the deceased’s estate and to furnish security 
that she would not dispose of the property to tho 
possible detriment of the minor: 

Held, that a3 the minor had nothing more than a 
claim to the decensed’s estate, which must be os- 
tablished by a regular suit, tho property could not bo 
regarded as belonging to the minor until this claim 
is established. No order conld, therefo'e, be mado 
regarding it, undor section 12 (1) of the Guardians 
and Wards Act The order of the District Judgo 
avas thus ultra čire and illegal 

Petition for revision of the order of F. K. 
Boyd, Esquire, District Judge, Hyderabad. 

Mr. Isarsing, for the Appellant. 

Mr. Hirdaram, for the Opponent. 

Judgment.—tThe order of the learn- 
ed District Judge appears to be entirely ultra 
vires. 

Under section 12 (1) of Act VTII of 1890, 
the Court may make such order for the 
protection of the property of the minor as it 
thinks proper. 

The order in this case is that a complete 
inventory of all the movable property of 
the deceased’s estate shall be filed in Court and 


that security for Rs. 25,000 shall be given 


. 
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that no part thereof be disposed of to the 
possible detriment of the minor. 

The property in question is in the posses- 
sion of the widow of a deceased person whose 
adpoted son the minor is alleged to be. The 
widow denies the adoption. 

It is clear, then, that the minor has nothing 
more than a claim to the deceased’s estate, 
which must be established by a regular suit. 
Until this claim 1s established, the property 
cannot be regarded as belonging to the minor, 
and no order under section 12 (1) can be 
made regarding it. It would be interesting 
to know how the Court” intended to proceed 
in the event of the required security not 
being farnisLed. 

The order of the lower Court is set aside. 

All costs throughout on the opponent. 


Order set ustde. 
(85. L. R. 53.) 
SIND JUDICIAL COMMISSIONER’S 


COURT. - 
SEGOND Civit Appsan No. 47 or 1907. 
February 11, 1909. 
Present :—Mr. Lucas, J. C., and Mr. Crouch, 
A.J. O. 
“JESOMAL TAHKANDAS AND OTHERS— 
Praintiv¥s—A PPELLANTS 
VETSUE 
BANSIMAL JAMNADAS AND orners— 
DEFENDANTS— RESPONDENTS. 
Irmitation Act (XI af 1877), 8. 19—Ackxowledgmant 
—Reference to arbitiation for winding up partaership 
and taking accounts amounts to acknowledgment— 
Dental that nothing will be due on taking accounts 18 
wnmaterial for 7 ui puses of acknowledgment 
A reference to arbitration in which 
parties place in the hands of the arbitrators 
the whole business of winding up the partnership, 
with authority to award from one party to 
another whatever may be due, is an acknow- 
ledgment of labihty ın respect of the right confer- 
red by section 266 of the Oontract Act Such a 
reference, being in writing and signed by the parties, 
amounts to an acknowledgment within the meaning 
of section 19 of the Limitation Act, 1877, and saves 
the bar of limitation. For the purpose of an ac- 
knowledgment of mght to save Imitation, the 
fact that the defendants in the acknowledgment 
contended that nothing would be due to the plaint- 
~ Uf on taking the accounts isimmatemal W R Hak y. 
Buldev Dass, 260 715; 30. W. N. 524; Sttayya v. 
flangareddt, 10 M. 269, followed. 
Appeal against the order M. S. Advani, 
Esquire, Joint Judge, Sukkur, Larkana 
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Mr. Wadhumal, for the Appellants. 

Mr. Dipchand, for the Respondent No. 3. 

Mr. Hirdaram, for the Respondents Nos. 
4&5. 

Respondents Nos. 1 & 2 absent. 

Judgment. 

Lucas, J. C —In the Court of first instance, 
the plaintiffs appellants sued for an account 
of a certain partnership between themselyes 
and two sets of defendants. The Joint Judge 
passed a decree in their favour for Rs. 1,216- 
14-54 and costs, and interest against the first 
set of defendants, who are the respondents in 
this appeal. The suit against the other 
defendants was dismissed as time-barred. 

.In first appeal, the lower appellate Court 
held that the suit as against the present re- 
spondents was time-barred and he dismissed 
the suit on this preliminary ground without 
going into the merits. The only question for 
our decision is whether the reference to ar- 
bitration, signed by the respondents, is an ac- 
knowledgment under section 19 of the Indian 
Limitation Act of 1877 which saves the bar 


`of limitation. 


The Joint Judge has answered this ques- 
tion inthe negative. His reasons for so 
doing are stated very briefly, and he has 
referred to no authorities. 

The Sub-Judge has considered the question 
more fully and, after referring to W. R. Fink 
v. Buldeo Dass (1) and Sttayya v. Rangareddi 
(2), has come to the conclusion that the ro- 
ference to arbitration does save the bar of 
limitation. 

We consider that this decision is correct. 

The Madras case appears to us to be direct- 
ly in point. After discussing the wording 
of section 19 of the Limitation Act, their 
Lordships lay down the law as follows: “ The 
right claimed by the plaintiff was and is a 
right to recover from defendants Nos. 1 and 4 a 
balance which he alleges to be due to him on 
accounts between them. The defendants, 
though they deny that any balance is or shall 
be found due by them, acknowledge that the 
accounts must betaken and that they are 
liable in respect to plaintiff's mght to pay 
him such balance, if any, that might be found 
due to him. . . . For the purpose of an 
acknowledgment of right to bar limitation, 
the fact that the defendants in the acknow- 
ledgment contended that nothing would be 

(1) 26 ©. 715; 3 0. W. N 524. 

(2) 10 M. 259. 
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due tothe plaintiff on taking the accounts is 
immaterial. The acknowledgment is of the 
plaintiff’s right to have the accounts taken 
and of the defendants’ liability to pay any 
balance that might be found due to the 
plaintiff.” Inthe reference to arbitration in 
the present suit, the defendants deny that any- 
thing is due to the plaintiff; on the contrary, 
they claim that: money is due by the plaintiff 
to them; but they appoint arbitrators for the 
final disposal of their disputes with the 
plaintiff and state that any decision which the 
arbitrators may give will be binding on them. 
Tt is obvious that the arbitrators in order to 
settle the disputes would have to go into 
accounts between the parties, and the de- 
fendants by agreeing to abide by their decision 
must b3 held to have acknowledged the 
plaintiff's right to have accounts taken and, 
in the event of anything being found due 
from them to him, their liability io pay 
that amount. 

This is, we consider, sufficient acknowledg- 
ment to save the bar of limitation. We, 
therefore, reverse the decree of the lower 
appellate Court, and direct that he restore 
the appeal to his file and dispose of it on the 
merits. 

Costs of this appeal to be costs in the cause. 

Croach, A J. C—I- concur. A partner, 
after dissolution, has the right to have the 
business of the partnership wound up, and 
any surplus due to him paid. (See section 
265, Contract Act.) Any acknowledgment 
of liability in respect of this right made in 
writing, and signed by the party against 
whomthe right is claimed, is sufficient to save 
limitation. (Section 19, Limitation Act.) 
A reference to arbitration in which the parties 
place in the hands of the arbitrators the 
whole business of winding up the partnership, 
and authority to award from one party to an- 
other whatever may be due, is, unquestion- 
ably, an acknowledgment of liability in 
respect of the right conferred by section 265, 
Contract Act. A denial that anything will 
be found due to the other party is nothing 
more than an assertion that the exercise of 
the right will be fruitless. It is not denial 
of the right itself. 

Case remanded. 
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(3 S. L. R. 56.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 


CRININAL APPEAL No. 67 or 1908. 
February 12, 1909. 
Present :—Mr. Lucas, J. C., and Mr. Crouch 
A. J.C. 
EMPEROR—APPELLANT + 
versus 
MITHU AND OTHERS— RESPONDENTS. 

Bimbay Prevention of Gambling Ad (IV of 1857), 4.6 
—ZInterp) etatwa if the section—Spceral warrant, mcan- 
wg of—Police oficer tu be specified in the war: ant— 
Awhority tu search canvot be delegated 

A warrant issacd under seotion 6 of the Bombay 
Prevention of Gambling Act must specify the officer 
to whom the authomty 18 given, and the only 
person who can exccute the warrantis the officer 
therein named. Tho officer cannot delegate tho 
authority to execute the warrant to another officer 

Appeal by Government against the order of 
acquittal passed by S. A. Whittle, Hsquire, 
First Class Magistrate, Karachi. 

Mr. Tekchand Udkavdas, for the Crown. 

Mr. Achalsing Maniksing, for the Accused. 

Judgment.—tThe question raised in 
this appeal is whether a warrant issued under 
section 6 of the Bombay Prevention of Gambl- 
ing Act, 1887, can, under section 79, Criminal 
Procedure Code, be legally executed by a 
Police officer to whom it has been endorsod by 
the officer to whom it is directed. 

Section 6 declares that it shall be lawful 
for any Magistrate of the First Class “to give 
authority, by special warrant under his hand, 
when in his discretion he shall think fit, to 
any Inspector or other officer of Police of not 
less rank than a Chief Constable” to enter 
and search, dc. This section reproduces, 
with a few amendments, section 5 of the 
Public Gaming Act III of 1867. Where we 
find that the later Act differs from the earlier 
one, we must presume that the alteration was 
deliberate and intended to be observed to the 
full limit of its scope In the older Act, the 
words corresponding to those above extracted 
are: “ May by his warrant authorise any 
officer of Police, not below such rank as the 
Lieutenant- Governor or Chief Commissioner 
shall appoint in this bebalf;” and in section 
9S, Criminal Procedure Code, we find” May 
by his “warrant anthorise any Police officer 
above tho rank ofa constable” to enter and 
search, &c. It is evident that the Legislature 
had a substantial object in substituting “ give 
authority, by special warrant, toany Inspector,” 
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&c., for“ by his warrant authorise any 
officer,” dc. Now, a special warrant is one 


that is limited in some ways, and the problem 
is to ascertain in what particular respect the 
Legislature intended that it should be limited. 
A warrant issued under section 6 may be 
limited with regard to (a) the person or per- 
sons executing it, (b) the place, to be entered 
and searched, (c) the person or persons to be 
arrested, or (d) the things to be seized. But 
the place to be searched must, of necessity, be 
specified in the warrant, for it is issued for 
the express purpose of raiding the place com- 
plained of, and no search warrant would ordi- 


narily, be termed “special” because it specified . 


the place to be searched. The persons to be 
arrested and the things to be seized are all 
persons and things of a clfss found in the 
place; these are necessarily limited by the 
scope of the Act itself, and a warrant would 
not be called “special” merély: because it was 
limited to its appropriate purpose. So far as 
thé scope of the warrant is concerned, 
it differs in no respect from a warrant issued 
under Act 111 of 1867. The only limitation 
which seems left is as regards the selection 
of an officer to execute the warrant. 


Further, the position of the words “ by 
special warrant’ indicates that they are 
intended to put some limitation on the 
protessof conferring the authority , the things 
to be done in pursuance of the authority aie 
laid down in the section itself, and it appears 
contemplated that every warrant issued 
should authorise the executing officer to do all 
the things therein detailed. But the officer 
who searches a place under the section must 
be authorised by“ special warrant;” that is, be 
must be armed with a warrant that authorises 
him specially. A warrant issued under section 
98, Criminal Procedure Code, or under section 
5 of Act III of 1867 is not a special warrant 
at all, for no officer can declare himself 
authorised by special warrant, if he merely 
“holds a warrant that can be endorsed over to 
any other Police officer of similar rank. 


The intention of the Legislature was evi- 
dently, that the officer to be selected to make 
a raid should be a specially reliable officer 
who could be trusted not to abuse the special 
opportunities presented by the possession of a 
search warrant, and whose statement could 
fairly be taken as the foundation of the pre- 
sumption which is permitted by section 7. 
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We are of opinion, therefore, that a warrant. 
issued under section 6 of the Bombay 
Prevention of Gambling Act must specify 
the officer to whom the authority is given, and 
that the only person who can execute the 
warrant is the officer therein named. 

We dismiss the appeal. 

' Appeal dismissed. 


ee 


(35. L. R. 58.) 
SIND JUDICIAL COMMISSIONER'S 
COGRT. 
CRIMINAL APPRAL No. 9 or 1909. 
February 18, 1909. 
Present :—Mr. Lucas, J. C., and Mr. Crouch, 
A. J. ©. 
EMPEROR 
versus 


WATU walad LALBUX. 
` Praciice—Plea of quailty to charge of murdar— Osn 
victor for culpable homicide, legalsty of. 

A Sessions Judge is not competent to convict an 
acoused for culpable homicide not amounting to 
murder when he had recorded hia plea of guilty to 
8 charge of murder. 


Appeal by the accused against the order 
of F. K. Boyd, Esquire, Sessions Judge, 
Sukkur, Larkana. 

Judgment.—wWe consider that. the 
Sessions Judge was clearly wrong in the case 
of Kaima in convicting the appellant of culpa- 
ble homicide not arhounting to murder when 
he had recorded his plea of “guilty” to a 
charge of murder. ` 

The Judges of the. Bombay High Court 
have held that such a conviction is tilegal in 
The Qucen Empress v. Raghu (1). After re- 
ferring to the record, we are of opinion that, 
in all probability, the appellant meant to do 
nothing more than admitthat he killed the two 
women. 

The arguments of the pleader for the de- 
fence contain such words as grave provo- 
cation,” “entire loss of self-control.” We 
are not at all satisfied that the appellant in- 
tended to plead guilty toa charge of murder 
with a full knowledge of what his plea involv- 
ed. 

We, therefore, set aside the convictions and 
sentences, and direct that the case be retried 
according to law. 

Retrial ordered. 

(1) Ratan Lal’s Unrep. Or. Rgs., p. 418. 
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MATHRADAS V. THE SECRETARY OF STATE FOR INDIA. 


(3 S. L. R. 59.) 
SIND JUDICIAL COMMISSIONER'S 
COTRT. 
Crit Soir No. 297 or 1908, 
February 15, 1909. 
Present — Mr, E. M. Pratt, A. J. ©. 
MATHRADAS RAMCHAND— PLAINTIFF 
te sus 
Tur SECRETARY or STATE ror 
INDIAN tn COUNCIL—Derenpanr. 


Maater and Seriant—Tort committed by servant— 
Inability of master—Government of India Act (21 
and 22 Vic., c. 108), 98. 42 and 65—Secretary of State 
for India—Lhubility f.r tort committed by serv nt of 
State Railway— Debts and liabilities lawfu ly incurred, 
erplained— On account of the Government of India,’ 
meaning of. 

Plaintiff sued the Secretary of State for India in 
Council for damages for an assault committed by 
a Sergeant of Police under the instructions of the 
Railway Station Master at the Karachi Canton- 
ment Station, in order to remove the plaintiff from 
a compartment of the train which had been re- 
served for Europeans only: 

Held, that as in England, thore is no right of suit 
against the Crown for the tortious act of a Government 
servant, so in India there is no remedy against 
the Secretary of State in Council. Feather v. The 
Queen, 30 L.J Q. B. 200, referred to. 

Section 65 of the Governmont of India Act, pro- 
perly construed, means that the Secretary of State 
in Council is only hable to be sucd in cases where 
he is a representative of the East India Company or 
where, if the Government of India Act had not 
been passed, the East India Company would have 
been hable to be sued. Therefore, there is no nght 
of suit for a tort committed by a Railway servant. 

Kixalock v. Tie Secretary of State for Indiain O uncal, 
7 App Cases 619, reed upon Meodaley y The Hust 
India Coy., 1 Bro. Ch. Cases, 469; Doss y The Fast 
India Ooy., L. R. 19 Ex. at p. 526, Rogers v, Ru eridro 
Dutt, 8M. I. A. 108; 2 W R. 51, (P.C.); The Bank 
of Bengal v. Tha Eusl India Coy., Bignell Rep. 120; 
The P and O Coy. v. The Seore’ary of State fur India 
14 Council, 5 B. H. O. R. App. I, Hart Bhanj: v The 
Secretary of State, 4 M 344; Wisaya Ragara v The 
Secretary if Siate, 7 M 466, N.bin Chanter v Th* 
Broretary of Slate, 1 C, 11, 24 W. R. 309, Kishenchund 
y. The Secretary if State, 3 A. 829, referred to. 

Even if it be assumed that the Secretary of State 
can be sued to the same extent as the East indis 
Company, i.e., on all the causes of actionon which 
the East India Company could have been sued, sec- 
tion 42 renders only such debts and liabilities as 
chargeable on the revenues of India as are latofwlly con- 
tracted and incurred on account af tha Gorernment 
of India. 

The word ‘lawfully’ excludes torts from liabilities 
in respect of which the Indian revenues can bo 
charged 

The words ‘on account of the Government of India’ 
mean merely on account of the governing of India. 
Shivabhej im v The Se retary qf State, 28 B. 814, 
followed 

A liability incurred for the purpose of the manage- 
ment ofan Indian State Railway would, therefore, 


be a liability incurred on account of the Government 
of India 


My. Hari Chand Roy, for the Plaintiff. 

Mr. Tekchand Udhavdas, for the Defend- 
ant. 

Judgment.—tThe plaintiff sues the 
Secretary of State for India in Council for 
damages for an assault committed by a Ser- 
geant of Police acting under the instructions 
of the Railway Station Master at the Karachi 
Cantonment Station. The object of the as- 
sault was to remove the plaintiff from a com. 
partment of the train which had been reserved 
for Europeans only, The plaintiff alleges 
that the reservation was wrongful and that 
he had a right to travel in the compartment 
from which he was ejected. 

The railway is managed by Government, 
and the Station Master at whose instance the 
assault was committed is admittedly a servant 
of the defendant. (See paragraph 8 of the 
written statement.) A preliminary issue has 
been raised as to whether the Secretary of 
State in Council can be held liable in a suit 
for damages for the tort of his servant. 

In England, there is of course no right of 
suit against the Crown for the tortious act of 
a Government servant, for the King can do 
no wrong. Nor is there a remedy by Peti- 
tion of Right-—Feather v. The Queen (1). The 
only redress is by suit against the Govern- 
ment servant personally. In India, there is 
a right of suit against the Secretary of State 
in Council given by section 65 of 21 and 22 
Vict. O. 106. This section enacts— 

“he Secretary of State in Council shall 
and may sue and be sued as well in India as 
in England by the name of the Secretary of 
State in Council as a body corporate ; 

and all persons and bodies politic shall and 
may have and take the same .su:ts, remedies 
and proceedings, legal and equitable, against 
the Secretary of State in Council of India as 
they could have done against the said Com- 
pany ; 

and the property and effects hereby vested 
in Her Majesty for the purposes of the Gov- 
ernment of India, or acquired for the said 
purposes, shall be subject and lable to the 
same judgments and executions as they would 
while vested in the said Company have been 
Hable to in respect to debts and liabilities 
lawfully contracted and incurred by the said 
Company.” 


(1) 80 L. J. Q. B. 200. 
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This section means— 

either (a) that the Secretary of State in 
Council is only liable to be sued 
in cases where he is a representa- 
tive of the East India Company 
or where, if the Government of 
India Act had not been passed, 
the East India Company would 
have been liable to bo sned, 

or (b) that the Secretary of State can be 

sued to the same extent as the 
East India Company, č. e, on all 
the case of action on which the 
East Indin Company could havo 
been sued. 

Tho narrower constraoction (a) is the one 
put upon the section by Lord Selborne in 
Kinlock v. The Secretary of State for Indiu in 
Council (2). Tf this is the correct construc- 
tion, a suit for a tort by a Railway servant 
will not lie against the Secretary of State for 
India in Council, for to quote the words of 
Lord Selborne, it is“ clearly not a snit 
brought against him as representing the late 
East India Company or which can by any 
possibility be described as a suit which, if the 
Indian Government Act had not been passed, 
might have beon brought against the Fasi 
India. Company.” Needless to say, the Hast 
India Oompany never managed railways. 
The wider construction (b) raises ihe ques- 
tion whether the East India Company were 
liable to suit for the tortious acts of its 
servants. 

In Moodaley v. The East India Coy. (3), 
the plaintiff sned for damages for the infringe- 
ment of a monopoly and the defence raixed 
was that the grant was incident to the 
sovereign power of the Company Lord 
Kenyon in disposing of this defence said of 
tho East India Company .“ They have rights 
as a sovereign power ; they have also duties 
as individuals If they enter into bonds in 
India, the sums secured may be recovered 
here, so in this case, as a private company, 
they have entered into a private contract to 
which they must be liable.” The distinction 
here made is the same as that which appears 
in a remak of the Vice-Chancellor ın Doss v. 
The East India Co. (4): “No doubt the East 
India Company in its trading capacity might 

(2) 7 App Cases 619, 51 L. J. Ch. 885; 30 W. R. 
845; 47 L. T 188. 7 


(3) 1 Pro. Ch. Cases 469. 
(DLR 19 Ex, dt p 626 


have been sued, but the Company had two 
rights—that of a trading company and of a 
political power.” In the same case, Fitz- 
James Stephen, L. C., had contendedin 
argument that the East India Company 
“ never could be liable for what they did in 
their public capacity ” (p. 519). The distinc- 
tion appears to be this—that, as a trading 
company, they could be sued in respect of acts 
done in their private enterprises, but thp- 

their public capacity in respect agis- 
done in exercise of the sovereignty delegate.. 
to them they could not be sued. This would 
alsoappear to have beenthe view of the Privy 
Council when, in a suit for tort against a ser- 
vant of the East India Company they referred 
to “the civil irrespousibility of the supreme 
power.” Thomas Wales Rogers vw. Rajendro 
Dutt (5). i 

In The P. and O. Company v, The Secretary 
of State for India in Council (6), Sir Barnes 
Peacock, C. J., followed and approved of the 
case of Moodaley v. The Bas! India Coy. (8), 
but appeared to hmit the East India Com- 
pany’s immunity from suit to acts of State 
only. He held, following the opinion expressed 
in The Bank of Bengal v. The Hast India 
Company (7), that the delegation to the East 
India Company of sovereign powers did not 
constitute them sovereigns or confer upon 
them exemption frcm liability to be 
sued. 

The opposite view that the exemption 
extended to all acts dono in a public capacity 
was taken in WNobin Ohunder Dey v. The 
Secretary of State far Indiu in Council (£) and 
by one of the Judges who decided Kishen- 
chand v. The Secretary of State for India in 
Council (9). But the vicw of Sir Barnes 
Peacock is the one generally accepted. See 
Hart Bhanj: v. The Secretary of State (10), 
Vijaya Ragava v. The Secretary of State (11), 
llbert’s Government of India, p. 174; 
Mayne’s Criminal Law of India, Part II, scc- 
tion 94. 

It should be noted, however, that this view 
stultifies the wider construction of section 65 
of the statute, for it renders the Hmitation 
put upon suits agaiust the Secretary of Siate 

(5) 8 M. I A. 108, 2 W. R. 51 (P C) 

(6)5B.H.O R App 1 

(7) Bignell Rep 120 

(8) 1C. 11; 24 W. R. 309. 

(9)3 A 829 

(10) 4M 84i 

(11) 7 M. 406, 
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in Council superfluous. If the only exemption 
the East India Company had was in respect of 
acts of State, it was unnecessary to enact that 
the Secretary of State in Council should have a 
similar exemption. Acts of State do not fall 
within the purview of the Municipal law, and 
irrespactive of the Statute the Courts have no 
invisdiction to try suits which involve such 
whether filed against the Secretary of 
State or any other defendant. 

Bat T am now assuming that the wider 
orynstraction is the correct one. And there 
can be no doubt from the cases I have referred. 
to that the Hast India Company could have 
been sued a3 a private company in respect of 
its private enterprises. It must, therefore, 
have been liable for the torts of its servants 
committed in such enterprises to the same 
extent as any other corporation would be. The 
dictum of the Privy Council in Thomas Hules 
Rogers v. Rajendro Dutt (5) and the passage 
from Sir Erskine Perry’s judgment in Dhakji v. 
The Bast India Coy. (12) quoted by Sir Law- 
rence Jenkinsin Shivabhajan Durga Prasad v. 
The Secretary of State (13), do not militate 
against this view, for both refer to acts 
done ina public capacity. 

Now, the management of a railway is a 
private enterprise and the East India Com- 

any managing a railway would, therefore, be 
liable to suit for the tortious acts of its 
servants committed within the scope of their 
employment. Therefore, under the wider 
construction of section 65, this suit would lie 
against the Secretary of State for India in 
Council 


But even this conclusion is subject to the 


further condition that the liablility is one ` 


which can be charged on the revenues of India. 
The Secretary of State in Council is not a 
corporation. He can only be sued as a 
corporation. He is merely a nominal defendant 
through whom the Indian Exchequer is 
reached. If, therefore, the revenues of India 
are not liable to pay the claim, judgment for 
the plaintiff would be barred. 

Now, by the 42nd section of the Statute, 
besides debts of the East India Company and 
payments under the Statute, the only sums 
chargeable on the revenues of India are— 

““ All expenses, debts and liabilities 
luwfully contracted and incurred on 
account of the Gore:nment of India.” 


(12) (1848) 2 Morley’s Digest at p. 823, 
(18) 28 B, 314, 


Here the word “ lawfully ” clearly qualifies 
both the words “ contracted ” and “ incurred.” 
This is thé plain grammatical sense of the 
phrase, and I find it impossible to accept the 
forced construction put upon these words in 
The P. and O. Ooy. v. The Secretary of State 
for India in Oounctl (6) that they mean 
“debts lawfully contracted” and “ expenses 
and labilties incurred.” The point is discussed 
in Shivabhajan Durga Prasad v. The Secretary of 
State (13), and I need not repeat the arguments 
of Sir Lawrence Jenkins. I see no reason why 
the construction of Sir Barnes Peacock should 
be followed.” The maxim communis error facit 
gus hardly applies, for the point cannot have 
arisen often and cannot have been made the 
basis of any business transaction. The word 
“lawfully ” excludes torts from liabilities in 
respect of which the Indian ravenue can be 


charged. 
Further, the liability is one which must 
have been incurred “on account of the 


Government of India.” Now. the phrase “ the 
Government of India” does not mean the 
Governor-General in Council. Itis not used 
in that sense anywhere else in the Statute or 
in any of the preceding Statutes, z. e., the 
Charter Acts of 1853 and 1833. The capital 
letter “G.” is of course immaterial. The 
phrase is used in the same sense in the last 
lines of section 2 and of section 39, and in the 
former it isspelt with a small “ g ” and in the 
latter with a capital,“ G.” Again, in section 
19, where the phrase occurs “all despatches 
from the governments and presidencies in 
India ”; here “ governments” must mean the 
Governors in Council, and yet the word is 
spelt with a small “g.” The words “on 
account of the Government of India” mean 
merely on account of the governing of India. 
This is the view taken in Shtvabhajan Durga 
Prasad v. The Secretary of State for India in 
Oouncit (18) Iwasatonetime inclined to doubt 
whether a liability on account of the govern- 
ing of India can be incurred in the course of 
the management of a railway. The manage- 
ment of arailway isa private enterprise and, al- 
though conducted by Government, it 1sno partof 
the business of governing India, The Railway 
Act recognizes that Government may manage 
a railway, but it does not make it the duty of 
Government to assume the management of any 
railway. But on further consideration Tam 
inclined to think that, if the -profits of the 
railway are treated as part of the revennes of 
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the country, then the manangement of 
the railway would be part of the business of 
governing ; for the business of governing 
includes the superintendence, direction, and 
control of the territories and revenues of 
India. (See section 39 of.the Charter Act of 
1833.) A liability incurred for the purpose 
of the management of an Indian State Railway 
would. therefore, be a hability incurred on 
account of the Government of India. 

For the firat reason, however, that the 
liability was not lawfully incurred, the claim 
is one that cannot be charged on the revenues 
of India, and the suit, therefore, will not lie 
against the Secretary of State in Council. 

There is a further possible construction of 
section 65 of the Statute, viz , that the first 
part gives a right of suit against the Secre- 
tary of State in Council as representative of 
the Crown, while the second and third parts 
give a right of suit against him as representa- 
ive of the Hast India Company. But even 
this very wide construgéion would not benefit 
the plaintiff. The remedy against the Crown 
by petition of right is .confined to cases of 
restitution—Feather v. The Queen (1)—and 
breach of contract—Thomas ‘v. The Queen 
(14). This remedy is since 23 and 24 Vict. 
0. 34 equivalent to a right of suit. So on 
both these causes of action the Secretary of 
State in Council could be sued. But as there 
is no remedy at all against the Crown for tort 
so there is no remedy against the Secretary of 
State in Council. 

For all these reasons, 
must fail. 

For the reasons given in my order of the 
14th December, I do not allow the suit to be 
revived by the joinder of the actual tort- 
feasors as co-defendants. 

It has bean urged with much force that the 
construction I have put upon sections 42 and 
65 of the Statute would exempt from liability 
the Secretary of State from damuges for an 
accident due to negligence on a State Railway 
But the law in England is the same. There 
areno State Railways in England, but there are 
ships of war which beloug to the State. There 
is no doubt but that the Crown is not Hable 
for the negligent navigation of a ship of war 
Viscount Canterbury v. Attorney-General (15) 
The construction of sections 42 and 65 of the 
Government of India Act, 1858, is a matter of 


(14) L. R 100 C 81 
15) 65 R. R. 808 at p 401, 


the plaintiff's suit 
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considerable difficulty, and there is a great 
difference between the interpretation put upon 
them in 1861 by Sir Barnes Peacock and in, 
1904 by Sir Lawrence Jenkins. It is 
unfortunate that there is no authoritative 
decision on the subject by the Privy Council. 
Perhaps, as the plaintiff in this suit is a 


pleader of this Court, these proceedings May 


lead to such a decision. It was possibly a 
sense of the public interests involyed in the 
legal questions raised by the suit that induced 
plaintiff to seek his remedy against the 
Secretary of State in Council and not against 
the Station Master ; 

In the view I take of the Statute, the only 
order for me to make is to dismiss plaintiffs 
suit with costa. 

Suit dismissed, 


(Not reported yet elsewhere.) 
ALLAHABAD HIGI COURT. 
Secoxp Civiu APPRAL No. 581 or 1908. 
May 12. 1909. 

Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
AJUDHIYA AND AXOTHER—DEFENDANTS— 
APPELLANTS 
versus 
RAM SUMER MISIR—PLAINTIFF— 
RESPONDENT. 

Windu Law—Mitakshara —Suecessin—D ruah/er's 
daughter's 30n—Eandhu—Bhin gotra sapinda—A Mena- 
tron by wrdew—Legul xecessity—Onus of proof 

A danghter’s daughter's son in the ALidakshara 
school of Hindu law is tho decensed’s Ghar gotia 
sipinda ond as such being his own Landhu, is 
entitled to succeed to his estate in the absence 
of any other heir. 

Where a Hindu widow mortgages her husband's 
estate, it is for the mortgagees to show either that 
there was legal necessity for the mortgagoo or at 
least that «he was led on reasonable grounds to 
believe that there was anecessity for the alenn- 
tion. 

Second appeal from the decision of the 
District Judge of Mirzapur, dated the 9th 
of March 19085. ` 

M. L. Agarwala (for Hamilton), for the 
Appellants. 

Govind Prashad, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit brought by Ram Sumer Misir, 
respondent, for possession of property which 
once belonged to one Sheo Narain. He also 
asks foy œ declaration that two mortgages, 
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one effected by the widow of Sheo Narain and 
the other by his daughter, be declared 
ineffectual as agáinst his rights, being 
mortgages without legal necessity. He 
further claims mesne profits. Sheo Narain 
died many years ago and his property came 
into the possession of his widow Musammat 
Sughanda. He had a daughter Mzsammat 

and the plaintiff Ram Sumer Misir 
1 e son of Musammat Chaura’s daughter. 
Musammat Sughanda made a mortgage 
in 1860 in favourof Hanuman Misir, the grand- 
father of the defendants-appellants. In 
1883 after Sughanda’s death Musammat Chaura 
who succeeded to the property executed another 
mortgage in favour of Ajudhia, the defendant. 
Chaura died on the 20th of April 1905, and 
thereupon the suit out of which this 
appeal arises was brought by the plaintiff as 
mentioned above. 

The Court of first instance decreed the 
claim and that decree has been affirmed 
by the lower appellate Court. 

It is contended that the plaintiff is not 
entitled to possession of the property of Sheo 
Narain and that he is not his legal heir, 
This contention is in our judgment not well- 
founded. As we have said above the 
plaintiff is the son of Sheo Narain’s daughter’s 
daughter. He is clearly a sapinda of Sheo 
Narain within the meaning of the Mitakshara 
and being a bhina gotra supinda, who claims 
through a female belonging to the family of 
Sheo Narain, namely his daughter Chaura, he 
is Sheo Narain’s bandhu. In the absence of 
any other heir he is entitled to succeed to the 
estate of Sheo Narain. Itis urged that he being 
the son of Sheo Narain’s daughter’s daughter 
he cannot be regarded as a bandhu. In the 
Tagore Law Lectures for 1882 the descendant 
of a daughter’s daughter of the same family 
to which the deceased belonged is specificially 
mentionedas abandhu ofthe deceased (see page 
688) and on page 707 the daughter’s daughter's 
son is specified in the list of the man’s own 
bandhus. Having regard to the definition of 
a bandhu as understood in the Mttakshara, 
we must hold that the plaintiff, who is the 
daughter’s daughters son of Sheo Narain, 
the last owner, is his bandhu and as such 
the heir to his estate. 

Jtis next urged that the mortgages made by 
Sughanda, the widow of Sheo Narain, and 
Chamra his daughter, must be held to have 
been for legal necessity as necessity for the 
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loans incurred by them is specified in the 
mortgage deeds. As regards the morigage 
made by Chaura, ib has been found that there 
was no necessity for it and that finding is con- 
clusive. As regards the other mortgage, no 
doubt certain necessities are mentioned in the 
mortgage deed itself, but that is not enough. 
lt was for the defendants, who claim under 
a Hindu widow who had a limited interest 
to show either that there was legal necessity 
for the mortgage, or at least that the mort- 
gagee was led on reasonable grounds to 
believe that there was necessity for the alien- 
ation”. This according to the findings of 
the Court below the defendants have failed 
to do. Therefore, the mortgages made by 
the widow of Sheo Narain and by his 
danghter cannot enure beyond their life. 
Both the ladies being dead the property 
will now pass to the plaintiff and he is 
entitled to possession. As the defendants 
kept him out of possession he is entitled to 
mesne profits of which he was deprived by 
the defendants. 

These are the only matters which were 
pressed before us. 

The other pleas mentioned in the memo- 
randum of appeal were abandoned, they 
being untenable. We dismiss the appeal 
with costs. 

Appeal dismissed, 
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(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Civi Revision No. 55 or 1908. 
May 4, 1909. 
Present :—Mr. Justice Richards and 
i Mr. Justice Alston. 
THAKUR DAMBER SINGH—Peririoner 
versus > 
Lala SRI KISHUN DAS—Opposrre 
Agra Te Act GH re 
„agra Tenancy Act (II of 190!, Local), 85, 16 
177, 1683—Order of Assistant Collector, first ae 
en of prene Ne appeal to the District 
udga— No reiţion to the High b 4 
ae ia reih g. vure from an ordes of 
No revision lies to the High Court from an 
order of a Reyenue Court passed in execution of 
a decree ; nor doos an appeal he to the District J udge 
from an order of the Assistant Collector, Ilat 
class, refusing an application to execute a decree. 
Kharag Singh v. Pula Rim, 27 A. 81. 
Musammat Nuraim v, Musamniat Pasaman, 2 A. r. 
J. 33L; Żora v, Mangu Lal, 38° A "53 
referred to. aes 
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Revision against the order of the Assis- 
tant Collector of Aligarh, dated the 13th of 
April 1908. 

AM. D. Agarwala, for the Petitioner. 

Sunder Lal, for the Opposite Party. 

Judgment.—tThe facts out of which 
this application in revision arises are shortly 
as follows. The plaintiff instituted a suit in 
the Revenue Court. That Court was of opinion 
that the suit was not cognizable by it and 
accordingly dismissed the suit. The plaintiff 
appealed to the District Judge who seems to 
have been of opinion that the decision of the 
Court of first instance was correct and 
that the suit was not a suit cognizable by a 
Revenue Court. However, under the provisons 
of sections 196 and 197 ofthe Agra Tenancy 
Act he made a decree in favour of the plaintiff. 
The plaintiff applied tothe Assistant Collector 
of the first class for execution of the decree. 
The Agsistant Collector refused the applica- 
tion. The present application in revision to us 
ig against such refusal. The reason that the 
application ismade by way ofrevision is because 
no appeal lies. Section 177 of the Agra 
Tenancy Act deals with appeals to the District 
Judge. That section certainly does not give 
an appeal against the order of an Assistant 
Collector of the first class refusing to execute 
a decree. It would appear as if there was an 
omission from the Act, for it is hardly 
conceivable that it could have been intended 
that no appeal should lie on the very import- 
ant questions which often arise in the Courts 
of execution of decrees. The question came 
up before a Judgeof this Courtin Second Ap- 

“peal No. 690 of 1903. In that case an order 
had been made by the Assistant Collector 
allowing execution of the decree. There was 
an Appeal tothe Civil Court which held that no 
appeal lay. A learned Judge of this Court 
held that an appeal did lie. He called to hig 
aid the provisions of section 193 of the 
Agra Tenancy Act which makes the provisions 
of the Code of Civil Procedure Act No. XIV of 
1882 applicable, and hethenheldthat the order 
was an order coming under section 244 of the 
Code of Civil Procedure and that an appeal 
lay to the District Judge, This ruling was 
followed by a Benoh of this Court in. Kharog 
Singh v.Pola Ram (1). The same question arose 
in the case of Musammat Nuraini v. Musammat 
Parasannt (2) in which a Bench of this Court 


(1) 27 A. 81, 
(2) 2 A. L. J. 381. 
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held that the Revenue Court had no power 
under section 185 of the Tenancy Act to set 
aside the order of the Assistant Collector 
refusing on application for execution, the 
grounds of the decision being that an appeal 
lay to the District Judge. However, the 
decisions above referred to may be criticised, 
their result at least provided a way out 

the difficulty which arises by ronson 
fact that no appealis expressl; ermit ngyn 
section 177 of the Tenancy Act. It wouk 
certainly appear that there ought to be some 
means of testing an order of an Assistant 
Collector of the first class in such an im- 
portant matter. Revision either to the 
Board of Revenue or to the High Court 
is certainly nob a satisfactory remedy. 
The question again came up before this Court 
in the case of Zohra v. Mangu Lal (3). It was 
there held by a Full Bench of this Court 
that no appeal lay, and the decisions which 
we have mentioned above must, accordingly, 
be taken to have been overruled. As the 
result of this decision it must now be taken 
as settled law that no appeal lies in a case 
like the present. The simple question re- 
mains, does an application in revision lie to 
this Court? We have not in any way considered 
the merits of the cuse. There is an express 
provision in section 167 of the Act that all 
suits and app ications of the nature specified in 
the fourth schedule of the Act shall be heard 
and determined by the Revenue Courts ; and, 
except in the way of appeal, no Court other 
than a Revenue Court shall take cognizance of 
any dispute or matter in respect of which a 
suit or appplication might be brought or 
made. This clearly shows that prima facte 
revision does not lie to the High Court from 
an order of the Revenue Court. The remedy 
in the Civil Court is by appeal only in cases 
in which an appeal is given. The appli- 
cant, however, contends that the decree 
in the present case wasa decree of a Civil 
Court and not of a Revenue Court. Possibly 
his remedy was to apply to the District 
Judge for execution of the decree. He did not 
do so. He applied to the „Assistant Collector 
of the first class. Having gone to that 
Court and got an order from that Court, we 
must treat the order which is sought to be 
set aside as the order of a Revenue Court,” 
and not of any other Court. It may be that 
this works some hardship. We cannot help 

(8) 28 A. 763. 
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this; and after all if the applicant went to 
a wrong Court in the first instance and then 
appealed, he has to some extent at least, only 
himself to blame in the matter. We reject 
the application with costs including in this 
Court fees on the higher scale. 


Application rejected. 


(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Seconp Crym APPEAL No. 727 or 1908. 
May 21, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
MOHAMMAD ABDULLAH KHAN—Dsz- 
FRENDANT——APPELLANT 


7 tr 
aol INSTALMENT COMPANY, Lisntep, 


+ , VIQUIDATION——PLAINTIFF—-RESPONDENT. 

Limitation Act (XV of 1877), 8. 20—Payment of 
snterest as such—Intention of debtor—Indication—Con- 
tract Act (IX of 1872), 88. 25 (3), GO—Agreement ty pay 
harred debt—Appropriation of payments by creditor 
towards mterest—Fresh cause of artion. 

Under section 20 of the Limitation Act, 1877, the 
payment of interest will save limitation only whon 
interest is paid as such, that is to say, the debtor has 
paid the amount with the intention that it should be 
paid towards interest, and there must be something 
Ke indicate such an intention. The mere approprias 

ion by the creditor of the payments to interest is not 
such an indication as would be sufficient to hold that 
the payments wore made towards interestas such by 
the debtor. 

An agreement in writing to pay a barred debt gives 
tho creditor a fresh cause of action against the debtor. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 14th of 
May 1908. 

Ghulam Mujtaba, for the Appellant. 

Tej Bahadur Sapru, for the Respondent. 

Judgment.—tThis appeal arises ont 
of a snit brought by the respondent who 
is the official liqnidator of the Bank Instal- 
ment Company, Limited, Meerut, to re- 
cover the sums of Rs. 954-9-0 from the 
appellant. The plaint as first presented 
showed thet the plaintiff at first based his 
claim on a promissory note for Rs. 1,500 
payable on demand with interest. The pro- 
missory note is dated the 8th of June 1896. 
In paragraph 2 of the plaint it was alleged 
that certain sums of money had been paid on 
different dates towards principal and interest. 
Paragraph 3 of the plaint was, however, 
amended, and in the amendment the plaintiff 


further alleged that on the 25th of May 1906 
the present appellant Abdullah Khan had 
agreed in writing to pay the amount of the 
balance due within the period of one month, 
that this one month’s grace was granted to 
him, but the money had not been paid and 
hence a canse of action had acerned to the 
plaintiff on the 24th of June 1906 on which” 
date the period of grace expired. The defend- 
ant pleaded the bar of limitation. The Court of 
first instance decreed tho suit against the 
appellant and this decree was upheld on 
appeal by the District Judge. The learned 
Judge finds that certain payments were made 
between the date of the promissory note and 
the 25th of October 1904, but that the appel- 
lant in making those payments, on no occa- 
sion specified, how they were to be appropri- 
ated. These amounts apparently were cre- 
dited by the bank to interest first, and princi- 
al afterwards. The learned Judge from this 
concluded thatthe amounts credited to inter- 
est were paid by the appellant “as interest ” 
as he was unable to find that they could 
have been possibly paid for any other 
purpose. Therefore, he held that under the 
provisions of section 20 of the Limitation Act 
No. XV of 1877, the payments of these sums 
saved the operation of limitation. He held 
further that the letter of the 25th of May 
1906, was a distinct promise to pay the 
balance then due within a month, and that the 
letter operated under the provisions of section 
25 (8) of the Contract Act and gave the 
plaintiff a fresh cause ofaction. On these 
grounds the appeal was dismissed. 

In this Court two points are pressed: first, 
that the payments by the appellant not hav- 
ing been distinctly made on account of interest 
the appropriation made by the oreditor did 
not give him a fresh start for the purpose of 
limitation ; the second contention is that the 
document of the 25th of May 1906 did 
not give the plaintiff a fresh cause of 
action and that the claim was not based upon 
that document. 

The first ground of appeal is, in our opinion, 
well-founded. Under section 20 of the Limit- 
ation Act the payment of interest will save 
limitation when the payment is made as such, 
that is to say, the debtor has paid the amount 
with the intention that it should be paid 
towards interest and there must be some- 
thing to indicate such an intention. The 
mere appropriation by the creditor of tho 
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payments to interest is not such an indication 
as would enable us to hold that the payments 
were made towards interest as such by the 
dehtor. The learned Judge himself has 
pointed out that in making these payments the 
appellant on no oceasion specified how they 
were to be appropriated, and there appeara 
to be no other indication whatsoever to show 
that he made these payments towards in- 
terest as such. In this view the claim of 
the plaintiff is not saved from the operation 
of limitation by the payments made by the 
defendant. The appeal, however, must fail 
upon the second ground. 

The document of the 25th of May 1906 
shows that the defendant promised to pay the 
balance of Rs. 954-9-0 within one month. Itis 
an agreement such as is contemplated in sec- 
tion 25 (8) of the Contract Act, being an ag- 
reement to pay a debt which was time-barred. 
The plaintiff waited for that one month before 
he brought his suit, so that there was a clear 
acceptance by him of the promise; indeed 
there is aclear acceptance in writing on the 
letter itself. It is urged that the plaintiff 
did not sue on the basis of this document, but 
when reference is made to the plaint, it is 
seen most clearly that he did sue on the 
basis thereof. The document was un- 
stamped, but theplea which was first urged on 
this point was not pressed in view of the terms 
of section 36 of the Stamp Act No. IO of 1899. 
In this view of the case the appeal must fail. 
Tt is dismissed with costs including fees en 
the higher scale. 

Appeal dismissed. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seconp Civiu Appean No. 1269 or 1906. 

May 27, 1909. R 
Present :—Mr. Justice Sharf-ud-din and 
Mr. Justice Richardson. 
Sheikh MOHAMMAD ABDUL AZIZ— 
DEFENDANT No. 1—AÀPPELLANT 
TerTsus 
BAIJNATH GOHENKA—Puaintivy—anp 


OTHERS——DEFENDANTS— RESPONDENTS, 

Revenue Sale Law (Act XI of 185%), 88. 5, 6, 7— 
Notices, serrwe af — Ceriyfica'e of tale—Hardence cundu- 
siti —Bar of sust to set aside sale—Publio Demands 
Recovery Act (VIT of 1868 B C.), 8. 8. 

In a sale for arrears of revenue, after the certificate 
of tille has beep issued to the purchaser, section 
8 of the Public Demands Recovery Act will operate 
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as a bar to a suit to set aside the sale on the ground of 
irregularity in serving and posting notices under sec- 
tions 5 6, and 7 of the Revenue Sale Law. 

Sheorutton Singh v. Net Loll Bahu, 30 C. 1; 6 
CO. W. N. 689, followed. É 

But that section has no application in a case 
where the notices under section 6 of the Revenue 
Sale Law had been affixed less than thirty days 
before the sale. 


Bal Mokoond Lall v. Jivjudhun Roy ; 
Lala Motarusk Lal v. The Seer of State 
India in Counci, 11 C. 200 (FYB), followed. 


Appeal from the decree of the District Judge 
of Bhagalpur, dated March 24, 1906, revers- 
ing that of the First Sub-Judge of Monghyr, 
dated September 21, 1965. 

Moulvi Mahomed Mustafa Khan, for the 
Appellant. ok 

Babu Khetra Mohan Sen, for the Respond- 
ents. 

Judgment.—This is an appeal by the 
auction purchaser at a revenue sale. 

The sale took place on the 24th August 
1903 when the property was purchased by 
the defendant No. 1. The:plaintif and 
the defendant 2nd party were Imaliks of 
the shares sold. The plaintif alleged 
that he had paid his share of the Government 
revenue, that his co-sharers in collusion with 
the purchaser defaulted and caused the gale 
fraudulently, that notices under sections 5, 6 
and 7 of the Sale Law were not issued and 
served, and that the price fetched at the saleh 
was inadequate. 

The Subordinate Judge dismissed the suit 
on the ground that the purchaser had obtained 
a sale certificate from the Collector, that this 
certificate was conclusive evidence that all 
notices required to be served or posted under 
Act XI of 1859 were duly served and posted, 
and that the title of the purchaser who had 
obtained the certificte could not be impeached 
or affected by reason of any omission in for- 
mality or irregularity in the service or ‘post- 
ing of any such notice, 

On appeal to the District Judge, he has 
set aside the sale and now the auction pur- 
chaser appeals to this Court. 

In the lower Courts his main contention 
was that under section 8 of Act VII of 1568, 
a suit to set aside the sale on the ground of 
irregularity in serving notices under sec- 
tions 5, 6 and 7 of Act XI of 1859 was not 
maintainable. 

Secticn 8 of Act VII of 1868 provides as 
follows: ‘‘ Every certificate of title which 
may be given to any purchaser under provi- 
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sions of section 28 of the said Act XI of 1859 
or of section 11 of this Act shall be conclusive 
evidence in favour of such purchaser and of 
every person claiming under him, that all 
notices in or by this Act or by the said Act 
XI of 1859 required- to be served or posted, 
> been duly served and posted ; and the title 
1y person who may have obtained any 
rertificate shall not be impeached or 
by reason of any omission, informa- 
lity, or irregularity as regards the serving or 
posting of any notice in the proceedings under 
which the sale was had at which such person 
may have purchased.” 

We are of. opinion that the provisions of 
this section operate as a bar to the success of 
the present suit and we are supported in this 
view by the case of Sheorutton Singh v. Net 
Loll Sahu (1), in which it was distinctly held 
that in a sale for arrears of revenue after the 
certificate of title has been issued to the pur- 
chaser, section 8 of Bengal Act VII of 1868 
will operate as a bar-to a suit to setnside the 
sale on the ground of irregularity in serving 
and posting notices under section 6 of Act XI 
of 1859. The principle applies to notice 
under sections 5 and 7. 

On behalf of the respondent our attention 
has been drawn to the case of Bal Mokoond 
Lal v. Jirjudhun Roy (2) in which it was held 
that the Court was not bound under section 8 
of Bengal Act VII of 1868 to presume con- 
clusively that the provisions of section 6 of Act 
XI of 1859 as regards the fixing of the date 
of sale had been complied with. The effect of 
a certificate of title having been given to the 
purchaser is merely, it was said, that the 
Court is bound to presume conclusively the 
due service and posting of notices, but this 
did not cover all the requirements of section 
6 of Act XI of 1859. One of the require- 
ments of that section is thatthe notice under 
section 6 should be posted not less than 30 
clear days before the date of sale. It appear- 

~ed on the fall of the proceedings that the 
date fixed for the sale was not 30 clear days 
after the posting of the notice under section 6 
and it was held that section 8 of Act VII of 
1868 did not cover the irregularity. 

Then, another case to which our attention 
has been drawn is the Full Bench case of Lala 
Mobaruck Lal v. The Secretary of State for India 
tn Oouncil. (8) In this case also the question 


ay 300.1; 60. W. N. 689. (8) 9 0. 871. 
(3)-11 C. 200 (F. B.). 
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whether section 8 of Act VII of 1868 had any 
application ina case where notices under section 
6 of Act XI of 1859 had been affixed less than 
thirty days before the sale. We may refer 
to the observations in regard to these cases in 
Sheoruttan Stngh’s case (1). WANG 

It is not contended in the present case that 
there was any thing wrong about the date of 
the sale, and the allegation of frand has been 
negatived and is not now relied upon. In 
the circumstances we are of opinion that the 
guit must fail. 

For these reasons, we decree the appeal 
with costs to be paid by the plaintiffs-respond- 
ents, 

; Appeal allowed. 


(Not reported yet elsewhere.) 
CALCUTTA. HIGH COURT. 
Seconp Civiu Appgat No. 2769 or 1907. 
April 29, 1902. 

Present :—Mr. Justice Mookerjee. 

LALU SAHU AND anorutR—PLAINtTIFFS— 

APPELLANTS 
versus 
GHUNARIA URAON AND oraers—Dsrenp- 
; ANTS—-RESPONDENTS. 

Limitation—Possession and drsposseasion—Linitation 
Act (XV of 1877), sch. IT, arts. 142, 144. 

If the plaintiffs allege possession and dispossession, 
the case is governed by article 142 of the Limitation 
Act, 1877. aN 

But ifit 18 founi that the plaintiffs and their 
predecessors were not in possession and that the 
dofendants and their predecessors were in possession 
for the statutory period, the claimis barred whether 
article 142 or article 144 is applicable. 

Immediately upon the death of a person, who 
was in possession of certain property,the right to 
possession vests in his heirs, and where subsequently. 
they fail in their attempt to realise rent by resaon, 
of the successful intervention of another person, 16 
must be taken that they were dispossessed. 

Trilochun v Nobo Kishore, 2 O. L. R., 10 distin- 
guished. 

Mohsma v. Mohesh, 16 ©. 473, 16 L A. 28; 
Mohammud Amanulla Khan v. Badan Singh, 17 O 187; 
16 I. A. 148 (P. CO.) and Mirsa Shamsher v. Kun) Behari, 
70. L. J. 414 at p 419, referred to 

Appeal from the decree of W. H. Vincent 
Esquire, Judicial Commissioner, Chota Nag- 
pur, dated September 11, 1907, reversing 
that of the Munsiff of Ranchi, dated May 18, 
1907. 

Babus Mahendra Nath Roy and Bipin 
Ohandra Mullick, for the Appellants. 

Babu Provash Ohandra Miiter,for the Rẹ- 
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Judgment.—tThis is an appeal on 
behalf of the plaintiffs in an action for re- 
covery of possession of a parcel of land in the 
village S. O. S, which at one time formod the 
property of two brothers Jadupat and Madhu- 
pat. Jaduput died in October 1885 and left a 
widow Ahila Koer, who died in 1903. Madhu- 
pat died in 1893, and left a widow Sham Koer 
and two sons Kamalapat and Indrapat. Sham 
Koer died in 1897. On the 31st October 
1903, the plaintiffs took a zert-peshgi of the 
entire village from Kamalpat and Indrapat 
and now seek to recover possession of the dis- 
puted lands on the allegation that they were 
in possession as usufructuary mortgagees 
down to 1905 when they were ousted as the 
result of a Criminal case. According to their 
case, upon the death of Jadupat the whole 
property passed by survivorship to Madhupat 
and upon the death of the latter his two sons 
became entitled to the whole of it. The 
defendants onthe other hand resisted the 
claim on the ground that Jadupat and 
Madhupat were separate, that the village be- 
longed to the former and upon his death 
passed to his widow, Ahila Koer from whose 
representatives they have derived possession. 
They also alleged that neither the plaintiffs 
nor their predecssors-in-interest had any 
possession of the property within 12 years 
of thesuit andthat consequently the claim was 
barred by limitation. 

The Court of first instance found in favour 
of the plaintiffs upon both the points and 
made a decree in their favour. The Judicial 
Commissioner upon appeal has found in 


favour of the plaintiffs on the question of title, © 


but has dismissed the suit on the ground that 
it is barred by limitation, 

The plaintiffs have now appealed to this 
Court and the sole qnestion which has been 
argued before me is whether the decision of 
the Judicial Commissioner upon the question 
of limitation can be sustained. On behalf of the 
appellant it has been argued that as accord- 
ing to the facts found by the Court below the 
sons of Madhupat did not obtain possession 
of their father’s propety, article 142 of the 
Limitation Act does not apply and that the 
appropriate article is article 144. In sup- 
port of this view reliance has been placed 
upon an observation in the case of Trilochun 
v. Nobo kishore (1). On behalf of the respond- 
ents it has been argued that as the plaintiffs 

(1) 20. L. R. 10. 
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alleged possession and dispossesion, their case 
is governed by .article 142, that the plaintiffs 
are further not in any better position than 
their mortgagors who would be bound to sue 
within 12 years from the death of their father; 
and thateven ifarticle 144 is applicable accord- 
ing tothe facts found, the defendants 
acquired a good title by adverse possess 
Before I determine which of these 

ments ought to prevail it is necess 
moment to consider the findi 

cial Commissioner. As I understand his 
judgment he finds that on the death of 
Madhupat in 1893 Abila Koer began 
to assert a title of her own tothe entire vil- 
lage and did so with conspicuous success. In 
that very year she intervened in rent suits 
instituted by the sons of Madhupat and did so 
effectively and there is other evidence to indi- 
cate that between her death and the date of 
the institution of the present suit neither the 
plaintiffs nor their predecessors were able to 
obtain possession of the disputed lands. -It is 
farther fonnd by the Judicial Commissioner 
inthe concluding portion of his judgment 
that the disputed lands have been since 1893 
in the adverse possession of Ahila Koer and 
persons claiming under her and after her death 
in the possession of her heirs. This finding is 
clear and conclusive though the learned vakil 
for the appellant tried to make out by reference 
to isolated passages inthe judgment that the 
judgment was not self consistent. I think, an 
examination of the whole judgment shows 
that the Judicial Commissioner meant to find 
that the plaintiffs and their predecessors were 
in possession and that Abila Koer and 
persons claiming through her were in posses- 
sion for the statutory period. On this finding 
itis clear that the claim is barred by limit- 
ation, whether article 142 or article 144 
be made applicable. Under article 142 
every suit for possession of immovable pro- 
perty has to be brought within 12 years from 
the date of dispossession, when the plaintiff 
while in possession of the property has been 
dispossessed. The word plaintiff is defined to 
include any person from or through whom a 
plaintiff derives his right to sue. It has 


been contended with reference to the language’ 


of this section that as the sons of Madhupat 
never obtained possession, this aricle does not 
apply. But it is to be observed that 
possession does not, in this article, 
mean actual occupation. That Madhupat 


7 
he Judi-” 


Vol. 11] INDIAN CASES. 383 
BHUP SINGH V. TUNDPAL. 
was in possession is unquestionable. Immedi- one of whom, her daughter Jasoda Koer, is a 


ately upon his death, therefore, the right of 
possession vested in his sons aud when subse- 
qnently they failed in their attempt to realise 
“rent by reason of successful intervention 
of Ahila Koer, it mnst be taken that they 
were dispossessed. The case of Trilochun v. 
Nobo Kishore (1) is clearly distinguishable. 
There upon the death of A his heir found 
that C was in possession of the estate 
of A under an alleged deed of sale executed 
by the latter. Tt was contended that. article 
93 of the Limitation Act of 1871 which corre- 
sponds to article 95 of the Limitation Act -of 
1877 was applicable. The Court overruled 


this contention and observed that article 145 ` 


of the Act of 1871 which corresponds to 
article 144 of the Limitation Act of 1877 
was applicable. There the purchaser was in 
possession during the lifetime of A under 
the alleged deed. His possession as against 
the heir did not become adverse till he be- 
came entitled to claim the property by right 
of inheritance Here the original owner was 
in possession up to the moment of his death, 
and there was no dispossession of his heirs 
till they becume unsuccessful in theirrent suit 
by reason of the intervention of Ahila Koer. 
Under these circumstances I think it is 
clear that article 142 is applicable and 
the suit is barred by limitation. Mohima 
Ohunder Mozoomdar v. Mohesh Chunder Neoght 
(2); Mohmmad Amanulla Khan v. Badan 
Singh; (8) Mirza Shamsher v. Kunj 
Behari. The learned vakil for’ the responde- 
nts also urged that the principle which 
underlies article 136 of the Limitation 
Act ought to be made applicable and that 
the time ought to run against the plaintiffs 
from the date when their transferor becames 
first entitled to possession, In the view I take 
of the applicability of article 142 it is not 
necessary to express any opinion upon the 
question whether article 186 which in terms 
is applicable to purchasers, covers the case 
of usufructuary mortgagees. But even if we 
assume that article 144 applies, the plaintiffs 
are in no better position. lt is found that 
Ahila Koer wasin possession up to the time 
of her death in 1903 in successful assertion 
of a hostile title. Itis further fonnd that since 
her death her heirs have been in possession, 


(3) 16 C. 473 ; 16 I. A. 33. 
(3) 17 O. 187; 161. A. 145. 
(4) 7 C. L. J. 414, at 419. 


party defendant to this suit. Another defend- 
ant, Baij Nath Lal is a grandson by another 
daughter Saboda Koer. Some of the other 
defendants are tenants under Ahila Koer 
and her daughter. Under these circumstances 
it must be held, as the Judicial Commis- 
sioner has done, that the defendants have ac- 
quired good title and that the plaintiffs have 
no subsisting title on the basis of which they 
can succeed. 

The result, therefore, is that the decision of 
the Court below must be affirmed and this 
appeal dismissed with costs. 

Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Second Civit APPRAL No. 364 or 1908. 
May 13, 1909. 

Present :-—Mi. Justice Banerji. 
BHUP SINGH AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
TUNDPAL—Derenpant—RESPONDENT. 
Pre-emption—Wajib-ul-arz, construction of—Sharik 
Zamindar, meaning of—Right of pre-emption among 

pre-emptors of different classes inter se 

A village was divided into patti and each patti 
had several khata khewats, The Wajib-xl-are gave 
pre-cmptive mght in the following order .—Fuirst, 
own brother; second, Avssadur jaddi who is sharik 
ewmundart; third hissadar patis; and fourth, hissadar 
in anothor thok of the pathi: Held, that sharik 
samindar, in the second category of pre-emptors 
does not mean a co-sharer in the same Ahata 
khewat. It means a co-sharer in tho samindars, 

Where a wajib-ul-arg provided that the property 
should be offered first to tho samındars own 
brother, then to a relative who is a co-sharer, 
then to co-sharers in the patti and so on, the vendor 
is bound to sell his property in the order men- 
tioned in the t0771b-ul-wrz, and the right of pre-emp- 
tion can be exercisod interse, Khatun Bibi v. 
Saida, 27 A. 461, distinguished. 

Second appeal from the decision of the 
Second Additional Judge of Aligarh, dated the 
17th January 1908. J 

Tej Bahadur Sapru, (with M. M. Malvya, 
forthe Appellants. 

Harbans Sahai (for Satish Chandra Banerji 
and with him Jang Bahadur Lal), for the Re- 
spondent. 

Judgment.—tThis appeal arises out 
of asuit for pre-emption and the main ques- 
tion is whether the plaintiffs have priority 
of right over the defendant-vendee. Tho 
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property sold is situate in khata khewat No. 
53, patti Budh Singh. The plaintiffs are 
co-sharers in khata khewat No. 54 and the 
vendee is a co-sharer in khata khewat No. 56 
of the same patti. The plaintiffs claim 
priority on the ground that they are related 


to the vendor as found by the Court below,- 


and that under the terms of the wajth-ul-arz 
they have a preferential right to pre-empt. 
The wajtb-ul-are provides for four classes of 
pre-emptors: first own brother; second 
hissadar jaddi who holds a share in the 
gamindari ; third hissadar patti, and fourth 
Aissadar in another thok of the patit. As I 
have said above it has been found that the 
plaintiffs and the vendor are descended from 
the same common ancestor. It is admitted 
that they are hissadars, that is, co-sharers in 
the zamindari. They, therefore, clearly answer 
to the description of pre-emptors of the second 
class. The learned Judge of the lower 
appellate Court was of opinion that by the 
words sharik samindait in the second cate- 
gory of pre-emptors was meant a co-sharer in 
the particular property sold, that is, a 
co-sharer in the same khata khewat. If that 
had been the intention there was nothing to 
prevent the framers of the wajib-ul-arz from 
giving clear expression to that intention by 
using the words sharik khata instead of 
sharik zamindart.* The whole context of the 
wajib-ul-arz shows that the intention was to 
give the first right of pre-emption to own 
brothers, whether they were co-sharers or not; 
and after them tothe relatives who also possess- 
ed the qualification of being co-sharer in the 
samindart It istrue that the word hissadur 
is also used, but the words which follow 
the words htssadur jaddi were manifestly 
introduced to explain what was meant by 
hissadar jaddi, namely, that the person desce- 
nded from the same ancestor must also be 
Aissadars in the zamindart. It was to make 
the matter clear and to leave no room for doubt 
that the words shurtk zamindarı appear to 
have been inserted in the wajtb-ul-arz. In 
my judgment the lower appellate Court has 
placed a forced construction on the terms 
of the wajtb-ul-arz and has introduced into it 
words which do not exist init. In this view 
the plaintiffs being descended from the same 
ancestor as the vendor and being also co-shar- 
ers in thesame zamindart, have a preferential 
right'over the vendee whois not a relative 
of the vendor. It was contended by Mr, 
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Harbans Sahai, on behalf of the respondent, 
that the wajib-ul-arz contemplated a claim for 
pre-emption only in the case of a sale to a 
stranger, thatis, to a person who did not 
hold a share in the village. As to this I 
may first of all remark that this was not the 
contention in the Court below. In the next 
place itis not,in my opinion, warranted by 
the terms of the wajzb-ul-arz The fact that 
the wajtb-ul-ars provides that the property 
should be offered first to the vendor’s own 
brother, then to a relative who is a 
co-sharer, then to co-sharers in the patti and so 
on, and in case of refusal of these persons to 
a stranger, shows that the vendor was to sell 
the property in the order mentioned in the 
wajth-ul-ars. The document then provides that 
if there is any dispute as to the price the pre- 
emptor is to pay such priceas a stranger thatis 
any otherperson wouldpay. It cannot be held 


upon a true construction of the wajib-ul-arz that 


the right of pre-emption was to arise only in the 
case of a sale to a stranger. In this respett the 


wajib-ul-arz in question is different from the-—_, 


wagtb-ul-arz which was the basis of the suit in 
Khatun Bibi v. Sayida Bibi (1). The wajib-ul-arz 
in that case began with the recital that for 
such price as a strangermight pay pre-emption 
might be claimed by the three classes of per- 
sons mentioned in the document. That is not 
the cabe here. 

The ofly other questions in the case relate 


N 


to the sale-price and the forfeiture of the 


plaintiffs’ right to pre-empt. The latter of 
the questions has been found, by the Court 
below, in favour of the plaintiffs. Its finding 
as to the price is that it is Rs. 1,556. These 
findings are conclusive in this appeal. 

The result ıs that I allow the appeal and 


‘setting aside the decree of the lower appellate 


Court decree the plaintiffs’ claim, subject to 
the condition that they do pay Rs. 1,556 as 
consideration for the sale within three months 
from this date otherwise the suit will stand 
dismissed with costs. The parties will pay 
and receive costs in all Courts in proportion 
to failure and success. Costs in this Court 
will include fees on the higher scale. 


Appeal allowed, ~ 
(1) 27 A. 457. aiae 
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RAMDHAN PURI V. DALMIR PURI. 
(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
REGULAR Ciy Appear No. 240 or 1906. 
May 20, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

GOSSAIN RAMDHAN PURI RAJ KUMAR 
THAKUR AND TWO OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
GOSSAIN DALMIR PURI—Derexpanr— 


RESPONDENT. 

Maintenance and champerty— Agreement to carry on 
litigation not per se opposed to public po’icy—Extor- 
tionate and unconacwnable agreement—Question between 
assignor and assignee—Corvenant prohibiting assignor 
to compromise, valid—Suspicton, Court not to proceed 
upon—Benami, presumption in furour of—Dasnami 
Goasains—Cuztom of inheritance—Chela—Initiation— 
Biraja Home—Age of disceretion—Auapteroxs day— 
Perfo: mance of Biraja Home essential to claim by in- 
herttance the estate of guru—Rule of succession by 
nomination or election—Custom of lapse, how to be 
proved. 

The English law of maintonanco and champerty 
has not been introduced into India. 

A fair agreoment to supply funds to carry ona suit 
in consideration of having a share in the property if 
recovered ought not to be regarded as per se opposed 
to public policy ; but when the agroement is fonnd to 
be extortionate and unconscionable so as to be in- 
equitable or to be made not with the bona fide object 
of assisting a claim believed to be just and of obtain- 
ing a reasonable recompense therefor, but for impropor 
objects, as for the purpose of gambling in litigation 
or of injuring or oppressing others by encouraging 
unrighteous suits so as to be contrary to publio 
policy, effect ought not to be given to it. 

Fischer v. Kamala Nawker, 1 M.I. A. 170 (at p. 
187) ; 8 W. R. 33 (P. O.), Chedambara Chetty v. Renga 
Krishna, 1 I. A. 241 at p. 264; 22 W. R. 148; 
1B L.B 508; Ram Coomar Ovondvo v. Chunder Kanto 
Movkerjer, 4 I. A. 28; 2 0. 238; Raghu Nath v. Nil 
Kanth, 20 I. A. 112; 20 © 848; Llajah Mokham Singh 
v. Rajah Rup Singh, 20 I.A. 127; 15 A. 852, followed. 

But the question whether the transaction is an 
unfair and unconscionable bargain for an inadequate 
price, is entirely a question between the assignor 
and the assignee. 

Bhagabat Doyal v. Debt Doyal, 35 I. A. 48; 35 0, 
420, followed. 

Where in such an agreement thoro was a covenant 
to the effect that it will not be competent to the 
agssignor to enter into any compromise with the 
dgfendant in respect of the subject-matter of 
any suit instituted for the recovery of the pro- 
perties and that if he entered into any such com- 
promise, the transferee would be entitled to prosecute 
the suit: Held, that a covenant of this nature for 
the protection of the purchaser is valid in law. 

Lal chal Ram vy. Raja Kazim Hussain, 821. A. 113, 
followed. 

The Oourt must not proceed upon suspicion only 
and must not make any presumption against appa- 
rent ownership. 
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Sreeman Ohunder v. Gopal Chunder, 11M. I A. 28 
and Moonshee Buszaloor Kuheem v. Shumsoonnisa, 11 
M.T. A 651, referred to. 

In the case of Dasnam: Goasains or Sanyasis 
tho custom is this: When a person intends to 
enter the sect some ordinary ceremonies are per- 
formed, such as the shaving of tho head, bathing 
of the body, wearing of new clothes and taking 
of a new name. He then becomes a Gossain in 
a state of probation After ho has remained so 
for a year or two and made himself familiar with 
the usages of the order, the ceremonoy of Biraja 
Home is celebrated by whispering the Mulmantia 
into his ears, and it is only after the performance 
of Biraja Home that he attams the status of a 
perfect and completed chela. During the period 
of probation it is open to the chela to renounce 
the life of tho monastery and to return to his 
family, but after the performance of the Briaja Home 
reversion to secular life is an impossibility. 

The Buaja Home ceremony is not performed 
till the probationer attains the age of discretion, s0 
ns to be ablo to realise for himself the full signi- 
ficance of tho final act of renunciation of tho 
world. 

Ram, Dass y. Lachu Dass, 7 O. W.N. 145, refer- 
red to. 

It is unlikely that the Biraja Home ceremony 
should be reserved for performance on only one 
day in the year. It is more likely that ıt should 
a allowed to be performed on specially auspicious 

ays. 

The performance of Braja Ilime ceremony is 
essential to entitle a chela to claim by inheritanco 
the estate of his gwu: a mero nomination by the 
guru is not sufficient. 

Ram): Das v. Lachhu Daes, 7 C. W.N. 145, Giyana 
Bambandha Pandara Sannadh v, Kandasam: Tambiran, 
10 N. 876 and Rungacharwr v. Yegna, 18 M. 524, ro- 
ferred to. 

The rulo of succession by nominahon by tho 
guru or by election by the mohwxts of the order, 
isnot of universal application. 

There isno fixed rule which regulates the rela- 
tion between tho superior and subordinate Maths, 
for even if a Math is subordinate to another 16 
must be governed by its own rules of management. 

Prayad Das v. Akhunth Kriparam, 8 C. L. J. 469 
followed. 

Kashi Bashi v. Chitumbernath, 20 W. R. 217 and 
Giyana Sambandha v, Kandasamı 10 M. 875, referred 
to 

In order to ostablish the custom of lapse, it 18 
necessary to prove not merely that in some instan- 
ces the property bad passed to the spiritual head 
of the monastery, but also that this took place in 
the presence of a chela who would, otherwise, be 
competent to take by inheritance. 


Appeal from the decree of the Second Sub- 
Judge of Gaya, dated April 17, 1906. 

Mr. Asgar and Moulvi M. Yusuf, for the 
Plaintiff No. 1 Appellant. 

Mr. Hill, Babus Umakali Mookerjee, 
Golap Chandra Sarkar, Mohendrunath Roy 
Kulwant Sahat, Nares Chandra ! Singh, Su- 
rendra Nath Ghoshal, Prokash Chandra Sarkar 
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and Gobinda Ohandra Dey Roy, for the 
Plaintiffs Nos. 2 and 3 Appellants. 

Mr. Sinha, Babus Jogesh Ohandra Roy, 
Dwarka Nath Ohakerbutty, Jogendra Nath 
Ghosh, Surendra Nath Guha, Ganesh Dutt 
Singh and Biraj Mohun Majumdar, for the 
Defendant-Respondent. 

Judgment.—tThe subject-matter of 
the litigation which has given rise to this 
appeal, is the estate of Manraj Puri, a Dasnamt 
Gossain of the monastery of Budhauli in the 
District of Gya, who died on the 16th June 
1897, possessed of considerable movable and 
immovable properties. Immediately upon 
his death, disputes broke out as to the right 
of succession to these. The defendant, who 
is the head of the monastery at Budhauli, 
took possession of all the properties left by 
Manraj, while one Hetlal Puri, as well as the 
plaintiff Ramdhan Puri, set up a claim to the 
properties as chelas entitled to succeed by law 
and custom. The first stage of the struggle 
for possession of the properties was represent- 
ed by a criminal case under section 107, Cr. 
P. C., which was instituted by a petition pre- 
sented on the 16th July, 1897. On the 2nd 
August 1897, the Sub-divisional Magistrate 
delivered judgment with the result that he 
discharged the respondent Dalmir Puri and 
made the rule absolute against Hetlal Puri 
directing him to execute a bond and to find 
sureties to keep the peace for one year. On 
the 19th August 1897, Hetlal Puri presented 
an application for letters of administration to 
the estate of Manraj Puri. At one stage of 
the proceedings thus initiated, one Mander 
Lal was appointed administrator pendente lite, 
but subsequently on the 138th September 
1897, Dalmir himself was appointed adminis- 
trator during the pendency of the proceedings. 
On the 21st September 1897, the application 
of Hetlal for letters of administration was re- 
fused. Hetlal then appealed to this Court, and 
on the 5th January 1900, the order of the 
District Judge was set aside, and the case 
was remitted to him for retrial. Onthe 30th 
April, 1900, the District Judge after a careful 
examination of the evidence in the case, came 
to the conclusion that Hetlul was not the valid- 
ily appointed chela of Manrajand refused the 
application. As Dalmir had himself put in 
an application for a certificate under the Suc- 
cession Certificate Act, the District Jadge 
observed that there was no difficulty as to the 
collection of the outstanding debts. Mean- 
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while Ramdhan, the present appellant. ap- 
plied to intervene in the proceedings for let- 
ters of administration. The District Judgo 
held that he had no locus standi in the matter 
and refused his application. Hetlal subse- 
quently appealed to, this Court against the or- 
der of dismissal of his application for letters of 
administration by the District Judge, and 
Ramdhan also applied to this Court to set 
aside the order of refusalof the District Judge 
to make him a party to the proceedings. A 
Divisional Bench of this Court on the 20th 
July 1900, dismissed the appeal of Hetlal on 
the ground that he had failed to establish 
that he had been validly taken as a chela by 
Manraj, and that what was described as the 
Biraja Home had been performed in his case. 
The application of Ramdhan was at the same 
time dismissed on the ground that, as the 
appeal of Hetlal had failed on the merits, 
there were no pending proceedings to which 
Ramdhan might claim to be made ao party. 
Subsequently, on the 19th May 1900, the 
the District Judge made an order for the 
issue of a Succession Certificate to the present 
repondent—Dalmir Puri, inspite of the objec- 
tion of Ramdhan, who claimed to be entitled 
to the certificate as the chela of Manraj. Ram- 
dhan then made an infructuous attempt to 
have this order reviewed, his application for 
the re-opening of the proceedings being dis- 
missed by the District Judge on the 22nd 
February 1901. The claims of Hetlal and 
Ramdhan in the usual preliminary proceed- 
ings under the Criminal Procedure Code, the 


“Probate Act and the Succession Certificate 


Act having thus proved ineffectual, Dalmir 
continued to be in possession of the entire 
estate of Manraj which he had seized immedi- 
ately upon the death of the latter. On tho 
29th February 1904. Ramdhan executed two 
deeds, one in favour of Madhusudan Singh, 
the second plaintiff in this suit, and another 
in favour of Doman Singh, the third plaintiff. 
Under each of these two deeds, the terms of 
which we shall examine later, Ramdhan 
purported to convey to the transferee a one- 
fourth share of what he alleged to be his 
interest in the estate of Manraj. The con- 
sideration for each conveyance was Rs. 45,000 
out of which the sum of Rs. 2,000 was paid 
in cash to the transferor and the balance of 
Rs. 43,000 was retained by the transferee to 
enable him to frry on litigation for the 
recovery of the é tate of Manrajout of the 
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hands of Dalmir. The effect of these two 
. conveyances was that the plaintiff retained 
one-half of his alleged right by inheritance 
in the estate of Manraj and the remaining 
half was vested equally in the two transferees. 
On the 5th March 1904, the three plaintiffs 
commenced the litigation out of which the pre- 
sent appeal arises for declaration of their 
title to the estate of Manraj and for recovery 
of possession of the properties, movable and 
immovable, together with mesne profits. The 
defendant resisted the claim on the following 
amongst other grounds, which need not be 
referred to. He questioned the validity of 
the transfers to the second and third plaintiffs, 
on the ground that the second plaintiff was 
the benamidar of the heirs of one Lokenath 
Singh and the third plaintiff thé benamidar of 
` one Takenarain Puri, the mohant of the 
monastery ab Mandra. He further contended 
that the transfers were without consideration 
and were in the nature of champerty and 
made for the purpose of spoil and litigation. 
He also alleged that, in so far as the claim 
related to properties other than immovable, it 
was barred by limitation. On the merits he 
asserted that the first plaintiff Ramdhan was 
merely a nominal chela of Manraj, that the 
essential ceremonies necessary to constitute s 
sanyast and entitle a chela to claim by inheri- 
the properties of his guru, had never 
been perfornied; aid that, in any event, ac- 
cording to well established custom and usage 
upon the death of Manraj, the properties left 
by him had passed not to any possible chela of 
his, but to the monastery at Budhanli, of which 
Manraj was a subordinate gossain and the de- 
fendant Dalmir was the spiritual head. Upon 
these pleadings the Subordinate Judge 
framed nineteen issnes which exhaustively 
raised every possible question in controversy 
between the parties. Aftera prolonged trial, 
which extended over fifty-four days, and upon 
an examination of the voluminous evidence 
in the case, the Subordinate Judge dismissed 
the suit on the 17th April 1906. He held, so 
far as the second plaintiff was concerned. that 
he had been proved to be the person beneficial- 
ly interested under the conveyance from the 
first plaintiff. He further held as regards the 
third plaintiff that he was the benamtdar for 
mohani Tokenarain of Mandra and was con- 
sequently not entitled to maintain the action 
in respect of the one-fourth share transferred 
by the conveyance exeouted nominally for his 
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benefit. As regards the properties other 
than immovable and other than the debts 
collected by Dalmir, he held that the claim was 
barred by limitation. As regards tho first 
plaintiff he held that he had been taken as a 
chela by Manraj, bit that he was not entitled 
to succeed to his estate by inheritance under 
the law and custom applicable, inasmuch as 
the ceremonies essential to make a valid chela 
of a sanyast had not been performed in his 
case. As regards the custom set up by the 
defendants, that upon thé death of a gossain 
his estate is not taken by his chela, but 
passes to the monastery, the Subordinate 
Judge did not-came to any definite con- 
clusion, The plaintiff appealed to this 
Court on the 2nd July 1906. During 
the pendency of the appeal on the 2nd 
December 1908, the first plaintiff made 
an application to this Court, in which he 
alleged that the second and third plaintiffs 
had not properly managed the litigation, 
that he himself had upon subsequent enquiry 
into the custom and usage of the monastery 
ascertained that the doctrine of lapse alleged 
by the defendant was true, and that con- 
sequently he has come to the conclusion 
that his claim was unfounded and ought not 
to be further pressed. He prayed accordingly ~ 
that the appeal might be dismissed and 
the judgment óf the Court below affirm- 
ed. This application was resisted by the 
other plaintiff, who denied: tho allegation 
that they had not deligently prosecuted the 
litigation and contended that the first 
plaintiff had no right by a fraudulent com- 
promise with the defendant to prejudice 
the rights they hid acquired for valnable 
consideration under the conveyances executed 
in their favour. The Division Bench to 
which this application was presented directed 
that it should be considered at the time 
of the hearing of the appeal and this has 
accordingly been done. 

On behalf of the first plaintiff, who is 
tLe first appellant, it has been argued that | 
the entire appeal ought to be dismissed upon 
a true construction of the conveyances of 
the 29th February 1904, which it has 
been urged, gives the first plaintiff exclu- 
sive authority to enter into a compromise ` 


with the defendant so as io bind there- 
by the other plaintiffs. This position 
has been  controverted by the other 


plaintiffs, on whose behalf "it has been 
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argued that the appeal may be dismissed 
in respect to the half-share of the estate 
claimed by Ramdhan, but that it must be 
heard and determined on the merits so far as 
the other half-share is concerned. On the 


merits of the appeal it has not been disputed , 


that the decision of the Subordinate Judge 
upon the question of limitation with regard 
to properties other than immovable pro- 
‘perties and other than the debts realised 
by Dalmir is well-founded. But as regards 
the immovable properties it has been urged 
that his decision is erroneous upon the ques- 
tion of the title of the first plaintiff to 
succeed by inheritance. The learned counsel 
for the the appellant has in fact contend- 
ed that upon the evidence of custom it is 
plainly established that the first plaintiff 
was the chela of Manraj, that, whether his 
initiation was perfected by the performance 
of biraja home or not, he was entitled to 
take by inheritance the estate of his guru, 
that as a matter of fact he was not merely 
the nominal chela of Manraj, but was his 
fully 
essential ceremonies were performed, both at 
the initial and in the final stages. The 
learned counsel has further contended that 
"the custom of lapse set up by the defendant 
has not been proved by the evidence. He 
has further argued that the third plaintiff 
is beneficially interested under the conveyance 
executed in his favour on the 29th February 
1904, and is not the benamidar of the 
mohant of Mandra. In answer to this argu- 
ment it has been contended on behalf of 
the respondent that the third plaintiff is 
the benamidar of Tokenarain, that the 
second and the third plaintiffs are both 
champertors who ought not to be allowed to 
prosecute this litigation after the first 
plaintiff has retired therefrom, that they 
have derived no title under their convey- 
ances as he had none to convey because in 
his case there was no proper initiation 
ceremony, and, that in any event his 
initiation into the order was not perfected 
by the performance, of biraja home, which 
is essential to constitute the relationship of 
guru and chela and to entitle the latter to take 
by inheritance the estate of the former. It 
has also been suggested that the evidence is 
sufficient to establish the custom of lapse as 
alleged by the defendant in his written state- 
ment. These points were argued before us at 
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initiated disciple and that all the | 
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considerable length, and since the close of the 
arguments we have minutely examined the 
whole of the evidence on the record. We 
shall now state our conclusion upon the 
various questions raised in the appeal. 

The first question which calls for decision is 
whether, in spite of the withdrawal of the 
first plaintiff from the appeal, it is competent 
to the other plaintiffs-appellants to proceed 
threunder in respect of their shares in the 
disputed properties. The answer to this 
question must depend upon the true construc- 
tion of the two conveyances -executed by 
Ramdhan in favour of Madhusudan and Do- 
man on the 29th February 1904. It was 
suggested on behalf of the first plaintiff that 
under these conveyances he was entitled to 
effect the compromise so as to prejudice the 
rights of his transferees. In our opinion 
there is no foundation for this contention. 
The contingency which has happened was 
contemplated by the parties. The convey- 
ances expressly recite that it will not be com- 
petent to the transferor to confess judgment 
in favour of the defendant or to enter into 
any compromise with him, or to abandon or 
withdraw the claim in respect of the whole or 
any part of the subject-matter of any suit 
instituted for the recovery of the properties 
of Manraj. This is followed by the covenant 
that if, Ramdhan entered into such a com- 
promise in contravention út the terms of the 
deed, the transferees would be entitled to 
prosecute the suits and might also recover 
damages resulting from the action of the first 
plaintiff. In the face of an agreement like 
this it is difficultto appreciate how it can be 
seriously maintained that it was open to the 
first plaintiff to enter into a settlement with 
the defendant, so as to make it impossible for 
the second and third plaintiffs to enforce any 
rights acquired by their purchases. That an 
agreement of this nature for the protection of 
the purchasers is valid in law is clear from 
the decision of their Lordships of the Judi- 
cial Committee in Lal Achalram v. Raja Kasim 
Husain (1). There one Ardowan, who claimed 
to be entitled to a taluk in Oudh, transferred 
his half-share in the property to Raja Kazim 
Husain. The suit was then jointly brought 
by the transferor and the transferee for 
recovery of the property, but during 
the pendency of the action Ardowan 


(1) 82 L A ae 271;9 O. W. N, 477; 16 M. 
E. J. 197 ; 8 O. O. 155, 
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withdrew from the suit on a petition 
of compromise. The transferee Kazim Ho- 
sain was then allowed to continue the suit on 
the ground that there was a valid transfer 
tn pressents of a moiety of the estate to him 
which gave him a good title on the basis of 
which it was competent for him to sue. We 
must consequently hold that the only offect of 
the petition of the first plaintiff presented to 
this Court on the 2nd December 1906, is that 
the appeal in respect of his share must be 
dismissed. But this does not in any way 
affect the title of the-other plaintiffs, who are 
consequently entitled to have the appeal 
heard on the merits so far as their claim to a- 
half share of the estate of Manraj is concerned. 

The second question which calls for deci- 
sion on the appeal is whether the second 
and third plaintiffs are entitled to maintain 
the action, or whether as champertors their 
suit is liable to be dismissed. 1t has been 
contended on behalf of the respondent that 
although the English law of Champerty and 
Maintenance is not in force in this country, 
yet the transactions under which the second 


and third plaintiffs claimed to have derived ` 


title to the estate of Manraj are of such 
a character that no Court of Justice ought 
to assist them in the enforcement of their 
rights. The validity of the contention of 
the respondent must be determined with 
reference to the principles laid down by 
their Lordships of the Judicial Committee 
in a long series of decisions. In the case 
of Fischer v. Kamala Nicker (2) Sir John 
Coleridge observed that the champerty or 
maintenance to be open to objection must 
have the qualities attributed to it by the 
English law, that is, it must be something 
against good policy and justice, something 
tending to promote unnecessary litigation, 
something that in a legal sense is immoral 
and to the constitution of which a bad 
motive in the same sense is necessary. To de- 
termine this, it is necessary, therefore, to look 
at the substance of the transaction and not 
merely the language of theinstrument. Again 
in Ohedambara Chetty v. Renga Krishna Muthu 
Vira Puchatya Natcker (3). Sir James Colvile 
stated that although the English law of 
champerty had not been extended to India, 
the test that would be applied is—whether the 
transaction is merely the acquisition of her 


2) 8 M. LA. 170, at p. 187,3 W. R. (P. C.) 83. 
8) 1 LA. 241, atp. 264; 22 W.R. 143; 1 B.L.R. 509, 
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interest in the subject of litigation bona fide 
entered into, or whether it is an unfair or 
illegitimate transaction got up for the pur- 
pose merely of spoil or litigation, disturbing 
the peace of families and carried on for a 
corrupt or improper motive. It was further 
laid down that: “it would be contrary to every 
sound principle of justice and policy to permit 
& person who had acquired an irregular in- 
terest in a suit and a power which cannot be 
safely conceded to any speculator to make his 
power of preventing a family arrangement so 
just and proper the means of extorting large 
sums of money from the person whose title 
has been unjustly challenged.” The same 
question was elaborately examined in Ram 
Coomar Ooondoo v. Ohunder Oanto Mookerjee (4), 
where Sir M. Smith reviewed the earlier de- 
cisions on the subject and came to the con- 
clusion that, although the English law of 
Maintenance and Champerty had not been 
introduced into India, contracts of this cha- 
racter might, under certain circumstances, be 
held invalid as against public policy. It was 
pointed out that a fair agreement to supply 
funds to carry on a suit in consideration of 
having a share in the property, if recovered, 
ought not to be regarded as per se opposed to 
public policy ; for cases may be easily. supposed. 
in which it would be, in furtherance of right ` 
and justice, necessary to resist oppression 
that a suitor who had a just title to property 
andno means except the property itself should 
be assisted in this manner. But argeements of 
this kind ought to be carefully watched and 
when found tobe extortionate and unconscion- 
able so as to be inequitable or to be made not 
with the bona fide object of assisting a claim 
believed to be just and of obtaining a reason- 
able recompense therefor, but for improper 
objects, as for the purpose of gambling in 
litigation or of injuring or oppressing others by 
encouraging unrighteous suts so as to be 
contrary to public policy —effect ought not to 
be given to them. To the same effect are the 
decisions of their Lordships in Raghunath 
v. Nil Kanth (5) and Raja Mokham Singh 
v. Raji Rup Singh (6). In both these 
cases the question of the validity of an 
agreement of the description now before 
us arose as between the transferee 
and the transferor. In the first of these cases 

(4) 41 A.28;20 238. 

(5) 20 L A. 112; 20 0. 843 

(6) 20 I. A. 127; 15 A 362, 
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it was found by the Court of Appeal below 
that the value of the property agreed to be 
transferred was much in excess of the amount- 
spezt in hitigation for the recovery thereof. 
A decree was consequently made, not for the 
specific performance of the agreement which 
was found extortionate and inequitable, but 
only for payment of compensation to cover 
the legitimate expenses incurred in the litiga- 
tion. This view was affirmed by the Judicial 
Committeo. In the second case, it was found 
that the consideration for the transfer was 
considerably less than the true value of the 
property dealt with. The transferor who 
succecded in the litigation with the nid of the 
champertor declined to give him either the 
property conveyed or damages snfficient to 
cover the costs of the litigation. The Court 
of Appeal below held that the champertor 
was entitled to a decree for the amount of 
money actually advanced with interest thereon, 
but not to the reward actually stipulated for, 
which in the cireumstances was excessive and 
unconscionable. This view was affirmed by 
the Judicial Committee. The question aroso 
again in the case of Lala Achalram v. Kazim 
Husain (1) to which we have already refer- 
red. In that case the claimant to the estate 
trans‘erred a moiety share to the champertor 
ostensibly for a sum ofa lakh and a-half 
rupees. In the conveyance he acknowledged 
receipt of one lakh; tho balance of rupees 
fifty thousand, it was decided, was to remain 
on deposit with the champertor to be ex- 
pended in prosecuting a proposed suit and in 
paying a monthly stipend to the transferor 
and his mukhtear. The title upon which the 
litigation was commenced was established by 
the evidence. The transferor, however, com- 
promised the matter and withdrew from the 
suit which was carried on in respect of the 
half share of the estate by the champertor, 
alone. The personin possession resisted the 
claim of the champertor on the ground, 
amongst others, that the consideration recited 
in the conveyance was untrue and that a 
substantial portion of it still remained unpaid. 
This objection was overruled. The Judicial . 
Commilteo held that, thongh the consideration 
had not been paid to the transferor as recited 
in the conveyance, and although, therefore, 
the transferor might havea grievance against 
the champertor, the champertor was entitled 
to succeed. It was observed that, apart 
from the untrue recital in the sale-deed, 
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there was no fraud in the transaction. With- 
out his assistance the transferor could not have 
prosecuted his claim. There was nothing 
extoitionate or unreasonable in the terms 
of the bargain; there was no gambling in 
litigation; there was nothing contrary to 
public policy. The transaction was, in 
essence, a present transfer by the person 
ultimately found to be the true owner of a 
a-half share of bis interest in the estate, 
which vested in the transferee a good title and 
made it competent for him to sue. Substan- 
tially the same view was affirmed by the 
Judicial Committee in Bhagabat Doyal v. 
Debi Dayal (7). In that case the purchase 
money was fixed at Rs. 52,600 of which 
only Rs. 600 was paid down and the balance 
was payable only on the event of the 
vendee’s success in recovering the property 
in suit. The transferor and the transferee 
jointly sued to recover possession. On be- 
half of the person in possession an objection 
was taken that the transfers were inoper- 
ative in lawas they were cLampertous and 
contrary to public policy. Tl.is contention 
was upheld by this Court, but overraled by 
the Judicial Committee. Their Lordships re- 
ferred to the case of Lalu Achalram v. 
Kazim Hosatn (1) and held that the trans- 
action was not contrary to public policy 
and not void on that ground. As regards 
the further objection that the transaction 
was an unfair and unconscionable bargain 
for an inadequate price, their Lordships 
held that that was entirely a qnestion 
between the assignor and the assignee and 
that it) was consequently unnecessary to con- 
sider what the decision ought to have been 
in a litigation between the assignor and the 
assignee in which the former might seek to 
repudiate the assignment, Their Lordships 
held that the attack upon the title of the 
champertor on the ground that the transaction 
was opposed to public policy and was an un- 
conscionable bargain could not be supported. 
Let us now in the light of these principles 
test the validity of the transactions under 
which the second and third plaintiffs found 
their title. The total value of the estate of 
Manraj, the subject-matter of the present 
litigation, is approximately two lakhs of 
rupees. The value of a one-fourth share of 


the estate may, therefore. be taken to be 

(7) 85 L.A. 48; 86 O. 420; 12 C.W.N. 398 ; 10 Bom. 
L.R 280 ; 7 O.LJ, 385 ; 5 A.L.J. 184; 18 M. LJ. 100; 
8 M.L.T. 844 ; 14 Bom.L.R. 49, 
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Rs. 50,000. The consideration for each of 
the conveyances was stated to be Rs. 45,000. 
It cannot be suggested, therefore, that the 
transfer was for a grossly inadequate price 


s> as to stamp the transaction as an unfair. 


and unconscionable bargain. No doubt only a 
small portion of the purchase-money, namely 
Rs. 2,000 in the case of each conveyance, is 
stated to have been paid to the transferor in 
cash. But that by itself would not be 
sufficient to invalidate the transaction. The 
only element of unfairness in the transaction 
apparently was the covenant in the con- 
veyances that if half the actual expenses of 
litigation exceeded Rs. 43,000 each of the 
purchasers would have to make up the deficit ; 
but that if half of such expenses fell short 
of Rs. 43,000 each of the transferees would be 


entitled to appropriate the balance as reward’ 


for his exertion and management of the 
litigation. This no doubt stamps the transac- 
tion as a speculative bargain; but having 
regard to the decision of their Lordships of 
the Judicial Committee in Kunwar Ram Lal 
v. Nilkanth (5) and Rajah Mokham Singh v. 
Raja Rup Singh (6) we cannot hold that the 
bargains were against public policy and con- 
sequently void. It is conceivable that, ifthe 
question arose between the assignor and the 
assignee as to the validity of such a covenant 
in the conveyances, -the transferee might find 
it extremely difficult to maintain the pro- 
priety and legality of such a condition, and 
he might find himself obliged either to con- 
_ tent himself with the sums actually advanced 
and retransfer the property to the assignor, or 
to retain that property and refund to the 
assignor the unexpended balance of the con- 
sideration for the conveyance. That, however, 
is a question which, in the view taken by 
the Judicial Committee, can arise only bet- 
ween the assignorand the assignee. The 
aasignor has, ever since the execution of the 
conveyances and throughout the litigation in 
the Court of first instance, affirmed the trans- 
fers, and even in his application to this 
Court for dismissal of the appeal, he does 
not challenge the propriety of the transaction. 
In the words of their Lordships of the 
Judicial Committee in Lal Achalram v. Raja 
Kazim Husain (1) “it is not enough for the 
defendant to make out that the sale-deed is 
voidable; he must show that it was absolute- 
ly void. But nowthe defendant has this 
further difficulty that, according to the peti- 
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tion of compromise the transferor has nothing 
to complain of, for he had nothing to sell.” 
The result, therefore, upon this part of the 
case is that the conveyances upon which the 
second and third plaintiffs founded their title 
must be upheld; and they must be treated 
as effecting a present transfer by Ramdhan 
of one moiety of his interest in the estate and 
giving title to the transferees on which it 
was competent for them to sue. 

The third point which requires decision in 
the appeal, is whether the third plaintzff is 
the person beneficially interested under the 
conveyance nominally executed in his favour 
on the 29th February 1904; or merely the 
benamidar of Mohunt Tokenarain of Mandra. 
The learned Subordinate Judge has upheld 
the contention of the defendant that the 
third plaintiff is a mere benamidar and is 
not competent to sue in respect of the share 
alleged to have been purchased by him. There 
can be no question that the burden of proof 
of the allegation of benamt lies upon the 
defendant, and he seeks to discharge the onus 
by a reliance upon these circumstances, 
namely, first, the long standing enmity bet- 
ween himself and the mohant of Mandra; 
secondly, near relationship between the 
mohant of Mandra and the third plaintiff, 
Doman Singh; and thirdly, the apparent 
want of means of the third plaintiff, render- 
ing it impossible for aman of his position.to 
take the risk of a costly and protracted 
litigation, As regards the first of these 
grounds, we are in agreement with the Sub- 
ordinate Judge that there has been a long 
standing dispute between the mohant of | 
Mandra and the mohant of Budhauli. It is 
indisputable upon the evidence that the head 
of each of these monasteries has during many 
yeara past endeavoured his best to get the 
other into trouble and involve him in litiga- 
tion. They have in fact been on unfriendly 
terms to such an extent that the defendant 
Dalmir did not attend the bhandura ceremony 
at Mandra by Gambhier Puri, and the latter 
did not attend the bhandara ceremony at 
Budhauli held by Dalmir. We may take it, 
therefore, as sufficiently made out in the 
evidence that mohant Tokenarain of Mandra 
would avail himself of any opportunity to get 
Dalmir involved in litigation, if he found it 
possible. As regards the second ground, the 
defendant states in his evidence that the 
third plaintiff has married a coysin of mohant 
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Tokenarain in his natural family’; but the 
relationship between Tokenarain and Doman 
cannot ba said to be proved, because 
the defendant admits in his cross-examination 
that his information that Doman is the 
brother-in-law of Toke Narain is merely 
heresay. As regards the third ground, 
namely, the apparent want of means of Doman 
Singh, Joyram Puri deposes that he is not a 
man of substance, and that he has cultivated 
lands which yield about 400 mannds of grain 
in a year and other properties which bring 
him a rental of about Rs. 350 a year. But 
this very witness admits in cross-examination 
that he has no direct knowledge of the cir- 
cumstances of Doman. At the best, therefore, 
it may be said that Doman is a man of com- 
paratively limited means and probably not in 
a position to undertake an expensive litiga- 
tion of this character. In addition to these 
three circumstances it must be observed and 
this is the strongest point in support of the 
allegation of benamt that, although Doman 
was asserted to bo the benamidar of Toke- 
narain, neither Doman nor Tokenarain 
came into the witness box to deny the 
truth of the allegation. The question, how- 
ever, still remains whether all this evidence 
is sufficient to justify the Court in holding 
that Doman has been proved to be the 
benamidar of Toke Narain. It may be conced- 
ed that there are good grounds for grave 
suspicion that Doman Singh is possibly fnot 
the real litigant, and that he has perhaps been 
set up by someone interested to get the defend- 
ant into trouble. As pointed ont,however, by 
“ their Lordships of the Judicial Committee in 
Sreeman Ohunder Dey v.Gopal Ohunder Ohucker- 
butty (8) and in Moonshee Buzloor Ruhim v. 
Shumsheroonnissa Begam (9) the Court mustnot 
proceedupon suspicion only and mustnotmake 
any presumption against apparent ownership. 
In our opinion the evidence in this case falls 
short of what is required to establish the 
` allegation of benami set up by the defendant. 
We are, therefore, unable to dismiss the 
claim of the third plaintiff on the ground that 
he has beon proved to be a benamidar and not 
the person beneficially interested in the-con- 
veyance executed in his favour. 

The fourth point which requires decision in 
this appeal, is whether the first plaintiff 
Ramdhan was the chela of Manraj of such a 


(8) 11 M. I. A. 28;7 W. R. (P. ©.) 10. 
(9) 11M. I. A. 55l; 8 W. R. (P. O.) 3, 
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description as to be entitled to claim by 
inheritance the estate of his guru according 
to the custom of the sect of sanyasts to which 
he belonged. This is the fundamental ques- 
tion in the case and has to.be regarded from 
more than one point of view. The first matter 
to be considered is whether Ramdhan was 
taken as a chela by Manraj. According to 
Ramdhan himself he was born on the 8th 
December 1882; he was brought by hisfather 
into the monastery about five or six months 
before October 1892, apparently in a time of 
some distress, he was initiated on the 7th 
October 1892, and his biraja home ceremony 
was performed on the 20th October 1893. So 
far as the first initiation ceremony is concern- 
ed, the parties are agreed that Ramdhan was 
taken as a chela by Manraj; but they differ 
upon two fundamental points. For in the 
first place, while according to the plaintiff, 
he became a full chela upon performance of 
the initiation ceremony, according to the 
defendant, the effect of such performance was 
merely to make him a prob..tioner. In the 
second place, according to the case made by 
the plaintiff in the present litigation, elabo,. 
rate ceremonies were performed on the occasion 
of his initiation, while, according to the 
defendant, the ceremonies were of the 
simplest character and did not comprise 
the teaching of the Mulmantra, without which 
no person can attain the rank of a sanyasi. In 
so far as the factum of initiation is concerned, 
the parties are agreed that it did take place, 
and it is not necessary for usto refer to the 
evidence in detail upon this part of the case. 
Upon the*other part of the case as to the 
precise ceremonies which were observed at 
the time of initiation and their effect upon 
the status of Ramdhan, the matter requires 
close examination. It is worthy of note that 
the case as now sought to be made on behalf 
of the first plaintiff is fundamentally different 
from what he stated on the 29th July 1897, 
when he was examined asa witness in the 
criminal proceedings between Hetlal Puri 
and thedefendant Dalmir. Onthat occasion, in 
answer to a question put by the pleader for 
Dalmir he stated explicitly that he had been 
taken as a chela without any ceremony and 
that none had been performed. He added 
that there had been no ceremony up till then, 
that no rites are performed when a chela is 
made, but five or six months later the braja 
home is performed in Aswin on the Dassehra 
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day and that no other ceremony is necessary. 
This statement presents a striking contrast to 
the detailed enumeration of the ceremonies 
which are alleged by him to have taken place 
on the occasion of his initiation, He now 
asserts that not only was his head shaved, 
his body bathed in water, new clothes given 
and a new name bestowed, but that mantras 
were recited ; he was besmeared with sacred 
ashesand the sacred Sanyas mantras were whis- 
pered into his ears by his guru. In order to 
support these allegations he has called wit- 
nesses who have been disbelieved by the 
Subordinate Judge, and, in onr opinion, upon 
substantial grounds. He offers no explana- 
tion as to why in 1897 he stated that no 
ceremonies had been performed, whereas nine 
years later he remembered in detail the 
ceremonies which had been observed on the 
occasion. In the next place, the more import- 
ant witnesses he calls are undoubtedly un- 
trustworthy. These are mohant Gurnshai 
and Hulash Narain, as to both of whom it is 
extremely doubtful whether they were actually 
present when the initiation took place. The 
connection of Gurnshai with the Budhamnle 
Math had ceased so far back as in 1889 
after the decision of the Judicial Committee 
in the case brought by him against Magniram 
Marwari and others, 17 C. 847, and he does 
not appear to have visited the place again till 
1904, when Dalmir performed the bhandara 
ceremony. According to the plaintiff, no 
invitation had been issued, and it is unex- 
plained how Gurushai, as well as Hulash 
Narain, who lived in distant places, came by 
chance just in time to witness the initiation 
ceremony of Ramdhan by Manraj. It is 
further worthy ‘of note that, according to 
Houlash Narain, of all gossatns present at 
the time when Ramdhan was taken as the 
chela, he and Gurushai are the only two 
persons alive, Not much reliance can be 
placed on the deposition of Karu Pandey, 
who according to his own testimony and 
upon the evidence of Hulash Narain, was 
not actually present, but merely observed all 
the ceremonies from a distance when he was 
performing the worship ofsomeidol. On the 
other hand, thereis alarge body of evidence 
on the side of the defendant, including the 
testimony of Dalmir himself, that Ramdhan 
was taken as a chela, that the ordinary cere- 
monies of the shaving of the head, bathing of 
the body,’ wearing of new clothes and the 
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taking ofa new name were performed, but 
that mantras were not recited at the time of 
the performance of these ceremonies nor 
were mulmantras whispered into the ears of 
the intending disciple. We are not prepared 
to disbelieve this mass of evidence on the side 
of the defendant, which is strikingly sup- 
ported by the statements of the plaintiff made 
in 1897 that no special ceremonies were per- 
formed on the occasion of the latter’s initia- 
tion. We may further observe that there is a 
considerable body of evidence to show that, 
as a rule, the mantras are not whispered into 
the ears of the novice at the time of his first 
initiation, and that this practice is based 
upon eminently practical reasons. Every 
aspirant for entrance into the order of the 
sanyasts has to pass through a period of 
probation. Upon his first arrival at ‘the 
monastery his habits and character are 
closely watched for some days, and enquiries 
are made into his caste, forthe sanyass admit 
into their order ordinarily members of the 
twice-born classes and very rarely take mem- 
bers of the fourth class. If the novice is 
approved, his head is shaved, his name is 
changed and upon the performance of this 
preliminary ceremony he is regarded as a 
probationer for entrance into the order. The 
final ceremony, however, which is called the 
biraja home ceremony, is not performed for 
many months, and sometimes for many years. 
During this period of apprenticeship it is 
open to the chela toreturn to his natural 
family, but after the performance of the final 
ceremony his connection with the world is 
deemed to have been finally severed. This is , 
amply borne out from the valuable note of 
Mr. Warden on the customs of gossatns 
printed as an appendix to Steel’s “Law and 
Custom of Hindu Castes.” This note was pre- 
pared in 1825 upon information gathered from 
several , thousands of gossatns of the first 
rank, who had assembled at Trimbuk near 
the source of the Godavari on a religious 
festival, and the statements contained in 
it have always been treated as of great 
authority. In paragraph 27 Mr. Warden 
states that the head of the candidate is first 
shaved, when he immediately becomes a 
gossain in a state of probation, and that, 
after he has remained so for a year or two 
and made himself familiar with the usages 
of the order, the ceremony of btraja home is 
celebrated, when he becomes 4 perfect gossatn, 
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In paragraph 28 it is further stated that 
during the noviciate of the candidate his 
parents are ab liberty to withdraw him, but 
that, after the solemnization of the biraja 
home, he is irrevocably attached to the 
govsatn sect and as much alienated from his 
family by birth as if he had never belonged 
to it. Now it is stated by the witnesses on 
the side of the defendant thatit is not usual 
to whisper the mulmantra into the ears of the 
novice at the time of the first initiaton, when 
it is still uncertain whether he will or will 
not return to the enjoyments of worldly life. 
That some mantras, however, may be recited 
on this occasion is stated by some of the 
authorities. Among these it will suffice to 
refer to the work of Dr. Jogendra Nath 
Bhattacharji on “ Hindu Oastes and Sects,” 
at page 382 of which it is stated that after 
the shaving ceremony, the guru whispers 
into the ears of the neophyte the words 
Namah sivayah and the latter recites the 
forumla and takes a new name. In the same 
` work, however, itis expressly stated that 
the neophyte has to go through a course of 
probation, and that, after the completion of 
the period of apprenticeship, elaborate cere- 
monies have to be performed, the offect of 
which is to cut off completely the connection 
of the sanyasi with his natural family and 
énjoyments of worldly life. On the evidence, 
therefore, we hold that the plaintiff was, as 
alleged by him, taken as an apprentice chela 
by Manraj in 1892, but that no such cere- 
monies were performed on the occasion ag 
were necessary to make him a complete 
chela. 

The second matter which requires considera- 
tion is whether the biraja home ceremony of 
Ramdhan was performed by Manraj. Ac- 
cording to tke first plaintiff such ceremony 
was performed in a cow house abtached to the 
Budhauli monastery on the 20th October 
1893, which corresponds with what is known 
as the Bijoy Dassami Day, that is, the last 
day of the Dussehra festival in Aswin 1301. 
Tt is strenuously asserted on the other hand 
on behalf of Dalmir that the story is a myth, 
and that the brraja home ceremony was not 
and could not have been, performed at the 
time, it is alleged to have taken place. -Tb is 
further alleged that upto the present it has 
not taken place at all. In support of his case 
the plaintiff relies npon his own oath as also 
the testimony of four witnesses; Gurushai, 
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Titaripuri, Karu Pandey, and Nand Kisore 
Puri. The defendant, on the other hand, 
has examined himself and six witnesses who 
all assert that, at the time alleged, they were 
in the monastery and that no such ceremony 
was performed. The whole question is, which 
of these conflicting stories is to be believed. 
As regards the plaintiff himself, it must be 
admitted that he throws considerable dis- 
credit on his story by omitting to mention the 
performance of what must be deemed an 
essential part of the ceremonial. If he is to 
be believed, he did not offer pindah to himself 
nor did he devour the burnt bètelnut with a 
betelleaf, nor was the tuft of his hair burnt 
and mixed with clarified butter. The evidence 
of the gossatn witnesses on both sides show 
that these are ceremonies of great importance 
and, if the btraja home was performed, it is 
impossible to believe that these could have 
been omitted. The question is, not what the 
effect of an accidental omission of one out 
of many ceremonies would be, but rather 
whether it is at all probable that Manraj who 
was a man of great ability and circumspec- 
tion, should have performed the biraja home 
ceremony and omitted the essential details, 
specially the performance of the sradh of one’s 
self, which as pointed ont in Ranga Chariar 
v. Yegna Dikshatur (10) is indicative of the fact 
that the probationer has suffered civil death 
and determined his secular status prior to his 
final entrance into the order of the sanyasis. 
In our opinion the evidence of the plaintiff 
tends, as the Subordinate Judge points out, to 
show. that the biraja home was not performed 
in his case, and the story which he repeats is 
merely a description of what he had witnessed 
in connection with the performance of the 
btraja home of other persons. It may further 
be observed that the plaintiff mentioned 
several persons as having been, though un- 
invited, present on the occasion; of these 
Monohar Puri and Baijnath Pande were ad- 
mittedly not examined. Moreover, if the 
other witnesses, to whose evidence we shall 
presently refer, are reliable, they give a 
different list of persons as present. Gurushai 
asserts that the ceremony was performed in 
the presence of himself, Tilai Puri and 
Monchar Puri as also Gobind Puri and Latu 
Puri, who have not been examined and whose 
presence is not mentioned by the plaintiff 
himself. These witnesses do not allude to 
(10) 18 M, 524 (588). < 


Vol. 11] 


RAMDHAN PURI V. DALMIR PURI, 


the presence of Nand Kisore, the mohant of 
Saksora, who asserts that he was present. As 
we have previously stated Gurnushai cannot 
be treated as a reliable witness, his assertion 
that he was present at the time of the first 
initiation ceremony on the 7th October 1892, 
being open to grave doubt. In our opinion 
his story that he was also present when the 
final biraja home ceremony was performed 
on the 20th October 1893 is equally open to 
doubt. No invitation had been sent to him, 
and there is reason to believe that he had no 
connection with the Budhauli monastery after 
he lost the case against Magniram Marwari. 
Tt is certainly a matter of adverse comment 
that he should, without invitation, be present 
by chance on the day of the initiatory as 
well as on that ofthe final ceremony of 
Ramdhan. Itis also worthy of note, that 
Latu Puri, who is alleged by Gurushai to 
have been present on the occasion of the 
Diraja home, had died many years before suit, 
according to the defendants, some fifteen years 
before, that is, in or about 1889, and, accord- 
ing to the evidence of Karu Pandey a witness 
for the plaintiff, some 12 or 13 years before, 
that is, in or about 1891. Titai Puri, who is 
also one of the gossains of the Mandra Math 
asserts that the biraja home ceremony was 
performed in his presence. He cannot account 
for his presence at the Budhbauli monastery, 
on that particular day. Admittedly he received 
no invitation, and that particular day was 
one of special importance and sanctity, on 
which he would, in ordinary course, be present 
at his own monastery. If he is to be believed, 
he came to Budhauli most opportunely and 
by the merest accident and left the very next 
day. He makes statements in his deposition 
which are unquestionably false; for instance, 
that Tokenarain was not the defendant in the 
Baruna case, and that Tokenarain and the 
defendant Dalmir are on good terms. It is 
also indisputable that in making these state- 
ments he has contradicted his previous 
deposition in 1903. We think that the Sub- 
ordinate Judge is justified in his comment 
that neither Gurnushai nor Titai Puri was 
present at the time when the biraja home 
ceremony is alleged to have been performed. 
The evidence of Karu Pandey is equally un- 
reliable. He could not and did not take part 
in the actual ceremony, but he asserts that 
he officiated in offering the pinda. If he is to 
be believed, Ramdhan offered the pinda to 
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himself, which Ramdhan denies. And he 
makes other statements which are unques- 
tionably false, such as that Hetlal had no 
concern with Manraj but was a chela of 
Tularam Puri. He also. therefore, cannot 
be trusted. Nund Kishore Puri, the mokant 
of the Saksora Math, also asserts that he was 
present at the time of the performance of the 
ceremony. His-monastery is at a distance 
of 36 miles, the whole of which has to be 
travelled on foot. He had received no invita- 
tion, and, if he is to be credited, he likewise 
came by the merest accident to the Budhauli 
monastery on a day on which he would, in 
the ordinary course of events, be present in his 
own monastery. He has apparently witnessed 
the braja home ceremony of Ramdhan alone, 
and yet he cannot remember whether it was 
performed before or after he gave evidence 
before the District Judge; although it must 
have taken place in 1893, whereas he was 
examined in 1901. He cannot remember 
when the btraja home ceremony was performed 
in his own case or in the case of his chelas. 
Yet he professes to remember accurately the 
time and details of the ceremony in the 
case of Ramdhan, It is further worthy of note 
that he, like Gurushai and Titai Puri, had 
previously sided with the monastery at Mandra 
against the defendant Dalmir. Upon an 
examination, therefore, of the evidence on 
the side of the plaintiff the conclusion of 
the Subordinate Judge appears to be well- 
founded that the evidence is untrustworthy 
and does not satisfactorily provethat the braja 
home ceremony was performed. This evi- 
dence, weak and unreliable as it is, is con- 
tradicted by a large mass of evidence on 
the side of the defendant. The defendant 
and six other persons who were undoubtedly 
present in the Budhanli monastery in October 
1898, assert that the alleged ceremony is 
a myth. Dalmir himself deposes that, if 
such a ceremony had taken place, his per- 
mission as that of the spiritual head of the 
monastery would unquestionably haye been 
obtained. He asserts that he was neither 
informed nor invited to give his consent and 
this is supported by a statement of the 
plaintiff, to the effect that the latter cannot 
remember whether or not Dalmir was pre- 
sent at the time of the alleged ceremony. 
There are, however, six other persons closely 
connected with the monastery, people apparent- 
ly of considerable respectability, who come 
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forward and say that the ceremony did not 
take place. No doubt, it may be said that 
this is a case of oath against oath; but 
there are important circumstances which, 
in our opinion, confirm the story of the 
defendant. The defendant asserts, and his 
assertion is supported by respectable wit- 
nesses—that the biraja home ceremony is 
not performed till the probationer attains the 
age of discretion. Different witnesses give 
different limits of age, but there is a general 
concensus of testimony that sixteen years 
is treated asthe minimum, It is not neces- 
sary to hold that the bzraja home ceremony 
cannot be performed if the chela is under 
sixteen years of age; but unquestionably the 
rule is that the chela must have reached years 
of discretion so as to be able to realize for 
himself the full significance of the final act 
of renunciation of the world. If thestory of 
the plaintiff is true, he was at the time about 
eleven years of age. It is extremely unlikely 
that a man of the position and attainments 
of Manraj would think of performing the 
biraja home ceremony in the case of a boy 
of eleven years of age, when, without doubt, 
the performance of the ceremony might have 
been delayed without any disadvantage. One 
of the learned vakils for the appellant invited 
our attention to the Sankar Digbijoy which 
- purports to contain an account of the history 
and career of the great Sankaracharya, the 
founder of the Dasnamz sect of sanyasis 
(Wilson on tho Religion of the Hindoos, Vol. J, 
197). Whether this work can be treated as 
authentic and authoritative has been a matter 
of controversy amongst scholars, but even if 
the statements contained therein are accept- 
ed as reliable, they do not help the appel- 
lant. The book recites that Sankaracharya 
finished his studies of the Vedas and adopted 
the life of a sanyast in his eighth year 
(Poona Edition, p. 140, verse 1, and p. 163, 
verse 59). The book further recites that he 
died in his thirty-second year after hav- 
ing composed his great Commentaries on the 
Upanishadas and Vedantas, the study of which 
has furnished occapation for a lifetime to 
generations of students. Even if all these 
statements were assumed to be facts, they 
would only show that in the case of Sankara- 
charya he attained not merely discretion 
bub maturity of intellechin his infancy and 
before he became a sanyast. His case, 
therefore, cannot be treated as an authority 
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for what was or might have been done 
in the case of an ordinary man. On the whole, 
therefore, the assertion that the biraja home 


ceremony of the plaintiff was performed before - 


he completed his eleventh year is extremely . 


unlikely. Reference may in this connection 
be made to the case of Mahanth Ramji Dass 
v. Lachhu Dass (11) where this Courtrefused to 
believe that the b:raja home ceremony would 
have been performed in the case of one who 
had not attained the age of discretion. 
There is another circumstance which also 
discredits the story of the plaintiff. Accord- 
ing to him the ceremony was performed in 
October, 1893, and the last day of the 
Dassehra festival is the day on which the 
biraja home ceremony is always performed. 


The defendant asserts on the other hand. 


that the biraja home is never performed 
in October, and that the proper time for its 


performance is spring, after the winter and. 


before the summer solstice. The evidence 
makes it quite clear that the second part 


of the assertion of the plaintiff, namely, that , 


the biraja home ceremoney is invariably per- 
formed on the last day of the Dagssehra 
festival is unquestionably false. Dalmir as- 


serts that the biraja home in his own case. 


took place in April on the Ahkshyay Tritia 
day. Another witness, Jagmohun Puri, states 
that in his case it was performed on the 
Shivaratri day in February. It is further 
unlikely that the 


biraga home ceremony. 


should be reserved for performance on only , 


one day inthe year. It is more likely that 
it should be allowed to be performed on 
specially auspicious days. On the other hand 
there is some evidence to show that tho 
spring is the appropriate time for the per- 
formance of a ceremony like this. Reference 
may be made to the Dharma 
(Bombay Edition, 339) and the Nimoy Sin- 
dhu (p. 513) which are works of high 
authority on Hindu ritual, to show that 
the uttaryan -tbat is the time when the 
sun proceeds from south of the equator 
towards the north, is the appropriate time for 
the performance of a ceremony of this de- 
scription. 


Manraj should, without any reason, perform 

the ceremony ata season of the year, which 

was not quite appropriate. As regards the 

age of the plaintiff, therefore, 
(11) 7 ©. W. N. 145, 


Sindhu | 


If so, it is again unlikely that. 
a man of the position and attainment of. 


and the, 
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time of performance of the biraja home 
ceremony, it is clear that they both tend to 
throw doubt upon the truth of his story. 
These two circumstances, as also the facts 
that at the time of the alleged ceremony 
Dalmir was not invited, his permission was 
not taken, no invitations were issued, the 
Acharya guru Seochurn, whose duty it was 
to officiate at the ceremony, was not present 
and according to the plaintiff himself, cer- 
tain ceremonies were omitted which are 
deemed essential, the cumulative effect of 
all these is to descredit the story that the 
biraja home ceremony was performed in the 
case of the plaintiff. 

The next matter calling for consideration 
is thequestion whether the performance of the 
biraja home ceremony is essential to entitle a 
chela to claim by inheritance the estate of 
his guru. As we have previously explained 
the biraja home, indicates the final and 
irrevocable renunciation of wordly life by 
the chela. During the period of probation 
it is open to the chela to renounce the life 
of the monastery and to return to his family, 
but after the performance of the biraja home 
reversion to secular life is an impossibility. 
Prima facie, therefore, the biraja home is 
indicative of complete status of chela, and 
till such status has been attained it is un- 
likely thata chela would be deemed quali- 
fied to take by inheritance the estate of 
his spirtual preceptor. That this is the 
custom is established by a large mass of 
unimpeachable evidence. The very circum- 
stance also that on behalf of the plaintiff 
strenuous effort was made to prove that 
his biraja home ceremony had been per- 
formed tends to indicate that he also re- 
garded it as essential for the establishment 
of the right of inheritance. Gurusahai Nond 
to whose evidence we have previously 
referred, was constrained to admit that the 
biraja home ‘is necessary for a sanyasi and 
that, if it is not performed in the case of 
a chela, he does not become a valid 
chela. Hulash Narain also describes it as 
essential. Titai Puri, on the other «hand, 
did not consider it necessary. Not much 
importance can be attached to the statements 
of Karn Pandey, who does not belong to 
the order of sanyasts. Another witness 
Hickeyram considered it necessary, but 
not essentially necessary. Other witnesses 
give different opinions ; some tread it as neces- 
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sary which others do not. On the side 
of the defendant alarge number of witnesses 
testify to its necessity. Ramanand Swamy 
and Haris Chandra Gir, who are apparently 
men of considerable learning and sanctity, 
as well as Rameswar Puri and Hardeo of 
whom the former belongs to the monastery 
at Deokhund, while the latter occupies posi- 
tion of Acharya guru of the sanyasis of 
Boudh Gaya declare that the ceremony is 
essential. They are supported by Ramprasad, 
Anant Puri, Rameswar Puri and Ramnath 
Puri, all of whom belong to the monastery 
at Budhanli. Some of these are old men, 
apparently noted for their piety and respect- 
ability; and it is dificult to understand why 
they should all have combined to set up an 
absolutely false and unfounded case of 
custom in relation to succession amongst their 
order. It was suggested that no reliance 
ought to be placed upon the testimony of 
some of these witnesses who belong to 
monasteries other than the one at Budhauli, 
and it was urged that it was conceivable 
that the custom might vary in different : 
monasteries. But it appears from the evi- 
dence of Ramanand Swamy that the rules 
of Dasnamt sanyasis are uniform amongst 
the followers of Sankarcharya, and this is 
borne ont to some extent by the notes of 
Mr. Warden, to which reference has already 
been made. In paragraph 27 of this report 
it is stated that the chela becomes a perfect 
gossazm only when the biraja home bas been 
celebrated upon completion of the term of 
probation. The learned Counsel for the plaint- 
uff suggested that, although this might be 
the strict rule and the braja home might give 
a superior status to a chela, yet it was not 
essential for the purpose of succession, and 
that at any rate it was probable that 
during the last three-quarters of a century 
since Mr. Warden’s report was drawn up, 
the praclice amongst the members of the 
order has grown lax. He invited our atten- 
tion to some instances in which it was 
stated that the property had been inherited 
by chelas although their btraia home cere- 
mony had not been performed. It was 
asserted that Tilakdbari, Raghunath, Biswa- 
nath, Indernarain and Deopuri succeeded 
without the performance of any such ceres 
mony. Inthe case of Biswanath, however, 
it is clear that he succeeded under a 
title by nomination, and as regards Deopnri, 
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it is clear that he succeeded under a deed. 
The other three are closely connected with 
the mohant of Mandra, who is undoubtedly 
at the root of this litigation, and it would 
not be safe to place reliance upon their testi- 
mony. At any rate, their evidence is weakened 
by the circumstance that in the case of a 
good many witnesses cited by the plaintiff, 
for instance, Gurusahai, Hulash Narain 
Tetaipuri, Joy Mohan, Nand Kisore and Ram 
Dyal, upon their own testimony they suc- 
ceeded to the estate of their respective gurus 
only after the performance of the biraja home 
ceremony. On the other hand, there is a 
mass of evidence on the side of the defendant 
to the effect that the performance of the 
biraja home ceremony is necessary to entitle 
a chela to the estate of his preceptor by 
succession. No valid reason has been assigned 
why this evidence should be discarded. 
Besides the custom which these witnesses as- 
sert and seek to establish is on the face of it 
reasonable and probable. We are not unmind- 
ful of the fact that in a passage in the 
Nirnoy Sindhu (p. 513) it is stated that some 
regard the performance of btraja home as 
essential. But, so far as this particular sect 
of sanyasis is concerned, the evidence of cus- 
tom to the effect that the performance of 
the biraga home ceremony is essential, is of 
a weighty chrracter, and the custom in ques- 
tion is certainly consistent with what is de- 
scribed in Manu, book VI, verse 38 (25 
S. B. E. 205), Bishnu, Chapter 96, verse 1 
(7 S. B. E. 279), Bandhavan kanda 17 
(14 S. B. E. 278) and Apararka’s Commentary 
on Yajna Valkya, Book HI, verses 55-56 
(Poona Edition 948). The same view is 
also supported by statementa in the Sanyas- 
padhyati, one version of which waa produced 
by the defendant but various editions of 
which appear to be current; whatever differ- 
ence in detail there may be in these versions 
they appear to agree in this particular that 
the braja home is assumed to be essential. 
On the whole, therefore, we must affirm 
the view taken by the Subordinate Judge 
that the btraja home ceremony is necessary 
to make a valid chela at any rate, it is es- 
sential to entitle the chela to claim by in- 
heritance the estate of his guru. This view 
is also supported by judicial decisions in 
which the question of succession has been 
considered in relation to other maths Amongst 
these reference may be madeto the cases of 
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Ramgt Dass v. Lachhu Dass (11), Giyana 
Sambandha Pandara Sannadhi v. Kandasamt 
Tambiran(12)and Ranga Ohariur v. Yegna(10). 
These cases pointedly bring out the distinc- 
tion between the period of probation and 
the final entrance into tho order of sanyasts. 
They further show that for the purpose of 
comnlete initiation a mere nomination by 
the guru is not sufficient, but initiation in 
the root mantra is an essential requisite. As 
according to the view we take, the root the 
mantra is whispered into the ears of the chela 
at the time of the performance of the hiraja 


home ceremony, it is clear that a chela, who / 


has merely become a probationer and whose 
biraga home has not been performed, has 
not attained the status of a valid sanyasi 
and is consequently not entitled to take by 
inheritance the estate of his guru. 

The next matter which requires consider- 
ation is whether in spite of the fact that 
the btraja home of the first plaintiff has 
not been performed, he is entitled to suc- 
ceed to the estate of Manraj. The learned 
vakil for the appellant invited our attention 
to a passage from the Mitakshara (chapter II, 
section 8, paragraph 14) to the following 
effect : “The heirs to the property of a hermit, 
of an ascetic, and of professed students are 
in order the preceptor, a virtuous pupil and 
a spiritual brother and associate in holiness.” 
On the basis of this proposition it was argued 
that the plaintiff took by inheritance the 
estate of Manraj as his virtuous pupil. Itis 
clear, however, from paragraph 4 of the 
same chapter and section of the Mitaksharu 
that the rule thus laid down has no appli- 
cation to the circumstances of the present 
case, fora virtuous pupil takes the property 
of a yati or ascetic, and a virtuous pupil is 
one who is assiduous in the study of the 
theology, in retaining the holy science and 
in practising its ordinances. Now, Manraj 
was manifestly nota yati or ascetic whose 
duties are described in verses 5610 65 of book 
III of the Institutes of Yajna Valkya (Mandalik 
Edition, 250), nor can the first plaintiff be by 
any stretch of language described as a virtu- 
ous pupil or student of theology or a yati. It is 
clear, therefore, that the passage from the 
Mitakshara upon which reliance is placed, is of 
no assistance to the appellant. We may add 
that it was contended by the learned vakil 
for the respondent that the plaintif would 

(12) 10 M. 875. 
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not be entitléd to claim by inheritance the 
property of Manraj because, it was suggested, 
the chela of a sanyast could succeed to the 
- estate of his guru only if he had been 
nominated as his heir or had been installed 
as the successor by a congregation of sanyasts. 
No doubt the ordinary rule is as laid down 
_vinthecases.of Nirunjun Barthes v. J'adaruth 

Barthee (18) and-Medho Das v. Kamta 
Das (14) that amongst the sanyasts generally 
no chela has a right os such to succeed to 
the property of his deceased guru; his right 
of succession depends upon his nomination by 
the deceased in his lifetime as his successor, 
which nomination is generally confirmed by 
the mahants of the order when assembled 
together to perform the funeral obsequies of 
the deceased. Whenaguru does not nominate 
his successor from among his chelas, such 
successor is elected and installed by the 
mohunis and principal persons of the sect in 
the neighbourhood upon the occasion of the 
funeral obsequies of the deceased. To the 
same effect are the decisions in Juggunnath 
Paul v. Bidtanund Dutt (15) and Ohhagju 
Gir v. Diwan (16). The rule of succession 
by nomination or election is, however, not 
of universal, application as appears from a 
note of Mr. Colebrooke to the case of Gunes 
Gir v. Amrto Gir (17) and Shama Charan 
Sirkar’s V¥abastha Chandrika, (Vol. 1, page 
545). Tn some cases, according to the 
custom of the sinyast sect, a gurwis succeeded 
in his rights and possessions by his principal 
chela even though he has not been nominated 
as successor and there has not beena formal 
election and installation by an assembly of 
mohants; but apparently an election or re- 
cognition by members of the sect is necessary. 
It is clear, therefore, that the plaintiff is not 
entitled to succeed to the estate of 
Manraj. 

The last point which requires consideration 
is as to the custom of lapse set up by the 
defendant. The defendant alleged in his 
written statement, and gave a mass of evi- 
dence to prove his assertion, that, no matter 
whether a sanyast of his sect does or does 
not leave a valid chela, upon the death of 
the sanyast his estate lapses to monastery 


of which he was a member. There appears 
eve S. D. A. N. W. P. 1884; Vol. I p. 512. 
14) 1 A. 539. 
15) 10 W. R. 172. 

(io) 29 A. 109. 

17) (1807) 18. D. A. 218 at p. 220. 
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to have been a great deal of controversy in 
the Court below as to whether the monastery 
at Budhauli was subordinate to the monastery 
at Mandra, and whether their customs in 
this respect are identical. Jt is not neces- 
sary in the view we take of the rights of 
the first plaintiff to express any opinion upon 
this question. But we may indicate briefly 
that upon the evidence the monastery at 


Budhauli does appear to have been an off- 


shoot of the monastery at Mandra, and that 
Ganpat Puri, who was the great-grand chela 
of Ajodhya Swami, one of the mohants of 
the Mandra monastery, founded the monas- 
tery at Budhanli. It is clear, however, that 
for many years past the branch has claimed 
independence of the original institution, and 
that there has been a considerable amount 
of rivalry and ill-feeling between the spiri. 
tual heads of the two institutions. It may 
further be conceded that prima facie the 
founder of the branch monastery carried 
with him the customs of the monastery 
in which he was originally brought up. But 
it is well-settled, as pointed out by this Court 
in the case of Prayad Das v. Mohunth Kirparam 
(18) uponthe authority of the earlier decisions 
in Kashi Bashi Ramlingaswamee v. Chitumber- 
naih (19) and Gtyana Sambandha Pandara 
Sannadhi v. Kandasamt Tambira, (12) that 
there is no fixed rule which regulates the 
relation between superior and subordinate 
maths, for even ifa math is subordinate to 
another it must be governed by its own rules 
of management. The decision and the question 
of lapse must, therefore, primarily depend 
upon the custom, if any, which may have 
grown up in the monastery at Budhauli, 
though some assistance may be derived 
from the evidence of custom in the 
parent monastery orin any other neighbour- 
ing monastery occupied by members of the 
Dasnami sect. So far as the Budhanli 
monastery is .concerned, it is difficult to say 
that there have been any instances which 
conclusively prove the alleged custom of 
lapse. The monastery is itself a little over 
half a century old and its founder died 
about 1851. A large body of evidence, however, 
has been adduced to prove that the custom of 
lapse obtains in other maths. The difficulty 
of dealing with this evidence arises from two 


circumstances. In the first place, although 
(18) 8 0. L. J. 499. 
(19) 20 W. B. 217.- . 
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specific instances are alleged in which the 
property of a deceased sanyast has been 
taken by the spiritual head of the monastery 
to which he belonged, it is not conclusively 
shown that he left any valid chela whose 
biraja home ceremony had been performed 
and who was competent to take the estate 
by inheritance. Inthe second place, in some 
of the other instances produced to show 
that the monastery did take by lapse it is 
not satisfactorily proved whether the deceased 
lived as a member of the monastery or whe- 
ther, though a member of the order, he lived 
outside the monastery and was by custom 
allowed to hold separate property which 
might pass by inheritance to a valid chela. 
In order to establish the custom of lapse 
it would be necessary for the defendant to 
prove not merely that in some instances the 
property had passed to the spiritual head of 
the monastery, but also that this took place in 
the presence of a chela who would otherwise 
be competent to take by inheritance. For 
instance, if there was no chela at all or 
if there was chela who was a mere probationer 
and whosebtraja home ceremony had not been 
performed, the property of the deceased might 
very well be taken by the spiritual head of the 
monastery. To illustrate the difficulty of fol- 
lowing evidence of this character it is sufficient 
for our present purpose to refer to one typical 
instance. As regards one sanyasi, Jam 
Narain, it was asserted that his chela Radhe 
Giri got his assets although he subsequently 
left the math. The biraja home of this 
chela does not appear to have been per- 
formed, and the truth appears to be that 
on that ground he was excluded from succes- 
Such evidence is obviously of no 


sion, 
assistance. Again to take an instance 
on the other side, upon the death of a 


sanyasi by name Kesho, his chela Meghulal 
was allowed to inherit his assets, and this 
was relied upon to negative the alleged 
custom. On examination of the evidence 
it transpired that Kesho lived outside the 
math in Ghoramba, which was in reality a 
subordinate math of Budhanli. The rule of 
succession in such a case might well be 
different from what it isin the case of a 
_sanyast who resided in the monastery as 
a member and died there. After a careful 
analysis of the whole evidence upon this 
point which is sei out in detail in the judgment 
of the Subordinate Judge, the impression 
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left upon our minds is that well authenticated 
instances of lapse in spite of the pre- 
sence of a chela of the deceased qualified 
to take by inheritance are too few in number 
and of too recent a date to enable the Court 
to hold that the custom of lapse has been 
satisfactorily established. As we have al- 
ready stated, mere assertion of cases of lapse 
are of no use unless it is couciusively shown 
in each case that the superior of the monastery 
estate of the deceased by 
lapse in spite of the presence of chela who, 
but for the custom of lapse, would be entitled 
to succeed. 

The result, therefore, is that the plaintiffs 
appellants have failed to prove that upon the 
death of Manraj his estate was taken by 
inheritance by the first plaintiff. The decree 
made by the Subordinate Judge is substantial- 
ly right on the merits and must be affirmed. 
The appeal of the first plaintiff will, there- 
fore, be dismissed without costs and the ap- 
peal of the other plaintiffs will, also, be dis- 
missed with costs. 

Appeal dismissed. 


— 


(6 A. L. J. 518.) 
ALLAHABAD HIGH COURT. 
SeconD Execution APPRAL No 673 or 1908 
March 4, 1909. 

Present :—Sir George Knox, Judge, 
and Mr. Justice Griffin. 

THAN CHAND —DeorzE-HOLDER 
—APPRLLANT 
versus 
JAGANNATH—Jonearent-DEBTOR— 
RESPONDENT. 

Oiril Procedure Code (Act XIV of 1882), s. 810A— 
Transfer of Property Act (IV of 1882), ss. 89, 104— 
No rules made by High Court under 8. 104 -Sale 
held in pursuance of an order under 8. 89—Ap- 
plication of 8. 810A of Citil Procedure Code to such 
sale, 

Where a High Oourt has made no special rules under 
section 104 of the Transfer of Property Act, section 
810A of the Oode of Civil Procedure would apply to 
a sale carried out in pursuance of an order absolute 
passed under section 89 of the former Act. 

Execution Second Appeal from an order of 
the Officiating Additional Judge of Aligarh 
confirming an order of the Subordinate Judge 
of Aligarh. 

Shafi-us-zaman, for the Appellant 

Surendra Nath Sen, for the Respondent. 


t 


\ 
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Judgment.—A preliminary objection 
is raised to the hearing of this appeal, but 
we do not think it necessary to decide it, as 
independently of the objection we are of 
opinion that the appeal must fail 

The appeal before us is a second appeal and 
the contention raised by the decree-holder is 


to the effect that section 310A of the Code of © 


Civil Procedure is not applicable to a sale 
carried out under the provisions of section 
89 of the Transfer of Property Act. The 
sale in the present instance was carried out 
in pursuance of an order absolute passed 
under section 89 of the Transfer of Property 
Act. \ This High Court has not thought 
neces \ary to`avail itself of the power given 
by se ition 104 of the Act, to lay down any 
rules ; or carrying out orders under Chapter 
TV of! Act IV of 1882. The suit ont of 
which this appeal arose was a suit of the 
nature provided for in Chapter IV. In the 
absence of any special rule, the provisions 
contained in the Code of Civil Procedure for 
suits and execution proceedings in suits 
govern suits brought under the provisions of 
Chapter LV of the Transfer of Property Act. 
We are, therefore, prepared to hold that the 
sale which was carried out under Chapter 
XIX of the Code of Civil Procedure, was a 
sale to which the provision of section 310A 
are expressly made applicable and the 
decision of the lower appellate Court is not 
open to question on this account. We were 
referred to several cases of the Calcutta and 
Bombay High Courts. Both of those Courts 
have mude the special rules and the case 
decided by those Courts differ, therefore, from 
the present case. Over and above this we 
sbould not be inclined to interfere unless it 
was absolutely necessary seeing that the 
decree-holder has got his money and all that 
he is entitled to in the interest of justice. 
He has endeavoured to take advantage of 
technical procedure in order to retain the 
mortgaged property, instead of being satisfied 
with the money due under the mortgage- 
bond. We dismiss the appeal with costs. 
Costs in this Court will include fees on the 
higher scale. 
Appeal dismissed. 
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(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 


First Civiu APPEAL FROM ORDER No. 14 or 1969. 
May 25, 1909. 
Present :—Sir George Knox, Kr., Acting Chief 
Justice, and Mr. Justice Griffin. 
Musammat DHANPATI—Piamrirr— 


APPELLANT 
versus 
JOKHAN AHIR—DEFENDANT— 
RESPONDENT. 


Agra Tenancy Act (II of 1901, Local), s. 95—Cluim 
between riral tenunts—Tenaneres at fired rates—Swit for 
decluration of right of gomt tenancy—Alternative prayer 
for jot ‘possession—Jurisdiction of Cunl or Revenue 
Court 

The plaintiff brought this suit against her rval 
claimant to the tenancy for a declaration that sho 
might be declared to be entitled to joint possession 
with the defendant over the property in dispute. Sho 
added a further prayer that 1f she were deemed out 
of possession, she might be given joint possession over 
the property: Held, that such a suit was within tho 
jurisdiction of a Civil Court. Section 95 of tho Agra 
Tonancy Act had no application to the anit. Ajudhia 
Singh v. Ram Dayal Upadhia, 28 A. W. N 3, referred to. 


First appeal from the order of the Subordi- 
nate Judge of Ghazipur, dated the 24th of 
November, 1908. 

Govind Prashad, for the Appellant. 

Parmeshwar Dyal, for the Respondent. 

Judgment.—tThe present appeal is 
from an order passed by the Subordinate 
Judge of Ghazipore whereby he returned a 
plaint, which had been presented to his Court, 
with directions to the plaintiff to present it to 
the Court of Revenue. The plaintiff comes 
in appeal here and contends that the suit as 
instituted by her 18 cognisable by a Civil 
Court. The plaint is a wrong rambling 
plaint, full of a great deal of irrelevant matter, 
one which should have been challenged by 
the afunsartm of the Court and should have 
been given back to the plaintiff to be purged 
of the irrelevant matter. Had this been done, 
it is possible that the Court below would have 
acted differently from the way which it hes 
acted. The subject-matter of dispute is dc- 
scribed in the plaint asa fixed rate holding. 
The plaintiff claimed to be the heiress of Gopal 
Ahir who, she says, was sharer and owner in 
possession of half the fixed rate holding. The 
father died in 1900 and his widow entered 
into possession by right of inheritance with a 
limited and life interest. While she was in 
possession she died in September 1906. The 
defendant, one Jokhan Ahir, got his name 
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recorded on the subject-matter of dispute, 
_but according to the plaint never got into 
possession. The plaintiff throughout alleges 
that she is the person in possession, that the 
defendant tries to interfere with her and she 
has no course open but to ask for a decree 
maintaining her joint possession with the de- 
fendant over, and declaring her right to, the 
property in dispute. She also asks for a 
declaration that a compromise filed in the 
Revenue Court and the orderfor mutation 
of names passed by that Court and by the 
appellate Court, and the judgment of the 
Court of the Subordinate Judge of Ghazipur, 
dated the 29th January 1907, are null and void. 
In the plaint there was a further prayer that 
if the plaintiff be deemed out of possession 
by reason of the order for mutation of names 
or otherwise, a decree be given in her favour 
for joint possession over the property in dis- 
pute. This suit then, to reduce it to a smaller 
compass, is a suit brought by the holder of 
a fixed vate tenure whose possession is being 
interfered with, to have a declaration that she 
by virtue of inheritance is entitled to joint 
possession with the defendant over the pro- 
perty in dispute or if she be out of possession 
to a decree giving her joint possession over 
the property. 

The question, therefore, which we have to 
consider is whether a suit of this kind is one 
in respect of which any suit or application 
may be brought or made in the Revenue 
Court. If the answer to this question is in 
the affirmative, then, so far as the question 
is covered by section 167 of Act II of 1901 
(Local), no Court other than a Revenne Court 
is entitled to take cognisance of it. The only 
section to which we have been referred by the 
learned vakil for the defendant as being a 
section in point, was section 95 of Act II of 
1501. Assuming for a moment that this sec- 
tion was not intended to refer only to suits 
between landlords and tenants and that one 
tenant could ask the Revenue Court to give 
him a declaration under section 95 as against 
another tenant, it yet remains to be seen 
whether the Revenue Court could grant such 
a declaration as the plaintiff in the present 
case seeks. It seems to us that there can 
only be one answer to this question and that 
is that the plaintiff could not get the relief 
she seeks for and that, therefore, section 167 
does not stand in her way. We know of no 
other section in Act II of 1901 which would 
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give the plaintiff the reliefs she seeks and 
that being so, we see nothing to bar her from 
bringing her suit in the Civil Court. The 
case is still stronger if we take into consider- 
ation the other miscellaneous and subsidiary 
reliefs for which the plaintiff prayed in her 
plaint. In the course of the argument we 
were referred to two cases which were decided 
since Act II of 1901 was passed into law. 
The first case is the case of Ajudhia Singh 
v. Ram Dayal Upadhta (1). The facts of that 
case.are not on all fours with the facts of the 
present case and this Court in that case 
held that there was no bar to the institution 
of plaintiff's suit in a Civil Court. We have 
been also referred to an unreported case 
Ishri and another v, Musammat Kasar, Revi- 
sion No. 69 of 1908. The facts of that case 
are more in harmony with the present case 
before ns and, therefore, it was held that the 
Court which had jurisdiction was the Civil 
Court. We, accordingly, decree the appeal, set 
aside the order of the Court below and direct 
the Court below to re-admit the plaint if it 
is presented by the plaintiff within 15 days 
from the date on which this order reaches the 
Court. lf the plaint is still on the file we 
direct the Court below to re-admit the case to 
its original number on the register of suits 
and dispose of it according to law. The 
appellant will have his costs in all Courts from 
the respondent. 
Appeal decreed. 
(1) (1908) A. W. N. 3. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
REGULAR Crviz APPBAL No. 368 or 1907. 
June 2, 1909. 

Present :—Mr. Justice Stephen and 
Mr. Justice Vincent. 

SRI GOBIND PARSAD——PETITIONER— 
APPELLANT 
versus 
Musammat LALJHARI KUER— 

AND ANOTHER—OPPOSITE Partigs— 
RESPONDENTS. 

Probate and Administrator Act (V ef 1881), as. 
39 and 50—Wul— Letters of Adminiatration—Rero- 
cation—Locus standi— Person haring interest ın estate 
of deceased.” 

A person disputing the right of a deceased testator 
to desl with certain property as his own, cannot be 
properly regarded as having an interest in the estate 
of tho deceased, and has no koena stands to apply for 
revocation of the Letters of Administration. 

Abhiram Dass v. Gopal Dass, 17 C. 48, followed. 
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NANHE V, DAULAT BAM. 


Appeal from the decree of H. W. O. 
Carnduff, Esquire, District Judge of Patna, 
dated June 24, 1907. 

Babus Umakahi Mukerjee and Kulwant 
Sahat, for the Appellant. 

Babus Provash Ohandra Mitter, Chandra 
Sekhar P. Singh and Susil Madhab Malik, 
for the Respondents. 

Judgment.—This is an appeal from 
an order of the District Judge of Patna, dated 
‘the24th June 1907, dismissing the application 
of the potitioner-appellant for revocation of 
an order granting Letters of Administration, 
under section 50 of the Probate and Adminis- 
tration Act, on the ground that the petitioner 
had no locus stand: for such revocation. The 
will in respect of which Letters of Adminis- 
tration were granted was made by a Hindu 
widow purporting to convey her stridhan pro- 
perty to her daughtor and to her grandson who 
have taken out Letters of Administration ac- 
cordingly. We are now asked to revoke the 
order granting Letters of Administration be- 
cause the testatrix had in fact no stridhan pro- 
perty and the property which she purported to 
deal by the will was the property of the joint 
family of which she was a member. It was 
further alleged that the will was forged and 
objectionable on other grounds. The learned 
Judge of the Court below has held, as we have 
said before, that the petitioner had no locus 
stands; and in support of his conclusion he relied 
on the case of Abhiram Dass v. Gopal Dass (1), 
where itis laid down that a person disputing 
the right of a deceased testator to deal with 
certain property as his own cannot be properly 
regarded as having an interest in the estate of 
the deceased. In this case it appears to us to 
be perfectly plain that the petitioner had not, 
and could not, have any interest in the estate 
of the deceased. On the contrary he alleged 
that the estate had in fact no existence, and 
that what she had was an interest in the 
estate of her father. He, therefore, does not 
come under the description given in section 69 
of the Probate and Administration Act of a 
person having any interest in the estate of 
the deceased,” and is incompetent to make 
the application in this case. 

The result is that this appeal is dismissed 
with costs. 

We assess the hearing fee at three gold 
mohurs. 

Appeal dismissed. 

(1) 17 0. 48, 


INDIAN OASES. 


403 


(Not reported yet elsewhere. ) 


ALLAHABAD HIGH COURT. 
Cryin Reviston No. 83 or 1908. 
May 15, 1909. 
Present :—Mr. Justice Alston. 
Musammat NANHE—Derenpant—APPLicant 
versus 
DAULAT RAM —PLAINTIPR— OPPOSITE PARTY. 

Guralian and Ward—Promissong note passed by 
guardian but not signed at such—Liabuity of ward 
on auch promissory note—Decres should be agams 
guardian in has private capanity. 

In a suit on a promissory note signed by a guardi- 
an of a minor, but not as such guardian, the 
Court has no right to go behind the face of the 
rukka to ascertain whether the money obtainod on 
it was used for the benefit of the minor. The decree 
should be passed only against the executant of 
the note in his private capacity and not against 
the minor. 

Revision against the order of the Small 
Cause Court Judge of Cawnpore, dated the 
lst of September 1908. 

Facts.—The plaintiff brought this suit on 
foot of a promissory note executed by 
Puran and Peare. He also made one Musam- 
mat Nanhe, a minor, defendant to the 
suit, alleging that the money obtained on 
the note was spent in a litigation carried 
on, on behalf of Nanhe through Puran, 
her certificated guardian. The Judge of 
Small Causes passed a decree against Musam- 
mat Nanhe alone and exempted Puran 
and Peare from all liability. Musammat 
Nanhe made an application in revision to 
the High Court. 

Parmeshwar Dayal, for the Applicant. 

Gulzart Lal, for the Opposite Party. 

Judgment.—This is an application in 
revision from an order of the Judge of Small 
Causes at Cawnpore, dated the lst of Septem- 
ber, 1908. The learned vakil who appears 
for Musammot Nanhe, who is represented by 
her certificated guardian Puran, contends 
that on the findings of the lower Court the 
decree ought to have been passed against the 
persons who were found to have executed the 
rukka in question, those persons being Puran 
and Peare Lal. He asks, therefore, that the 
decree should be passed against Poran in his 
private capacity. I think his contention is 
sound. In the connected Oivil Revision No. 
13 of 1909 the plaintiff in the suit, Donlat 
Ram, asks that the decree should be passed in 
the names of Peare Lal, and Puran in his pri- 
vate capacity. 1 think this contention is also 
soundonthefindings, The rukka does not pur- 
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Port to have been executed by Musammat Nan- 
e's certificated guardian as such. The lower 
Court had, in my opinion, no right to go behind 
the face of the rukka to ascertain how the 
money obtained on it was used which is what 
it has done. That is a matter for Puran and 
his ward to settle. The effect of my judg- 
ment will, therefore, be that the decree of the 
lower Court is set aside and a decree is passed 
for the amount in question against both Peare 
Lal and the man Puran in his private capa- 
city. The parties will bear then own costs. 
Application allowed. 


(18 C. W. N. 143.) 
CALCUTTA HIGH COURT. 
Seconp Crvm APPRAL No. 737 or 1907. 
July 9, 1908. 

Present :—Mr. Justice Stephen and 
Mr. Justice Holmwood. 
SHAHARULLA MONDAL—PULaintiFF 
—APPELLANT 
Versus 
BANGOO MONDAL AND oruERs— 


DgFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 88. 67,4 578 
and 684-—Judgment tm appeal, defect n—Grownd of 
Second Appeal, 

Where the judgment of an appellate Court was 
in these words-—“ The point in dispute is a question 
of fact and I see no reason to differ from the finding 
of the lower Court The appeal 18 dismissed :” 

Held that this, is not asufficient judgment under 
section 674, O. P. Code, as it does not state the 
reasons for the decision ; that the defect is not 
curable under section 578 and that the defect of 
the jadgment is a ground for second appeal. 

Buvanath v. Baidyanath, 12 O. 199, distinguished. 


Appeal from the decree of J. J. Barniville, 
Esquire, District Judge of Pabna, dated 
January 16, 1907, affirming that of Babu 
Jnanendra Mohan Das, Second Mounsif of 
Bogra, dated August 18, 1906. 

Babu Promotho Nath Sen, for the Appellant. 

Babu Baranastbast Mukerje for Babu 
Mohendra Nath Roy, for the Respondents. 

Judgment.—this is a suit on a 
mortgage bond which came before the District 
Judge on appeal. He sets out as briefly as 
possible that the appellant sued the re- 
spondents on a mortgage bond, that the ap- 
pearing defendant No.3 contended that the 
bond was executed by collusion between the 
plaintiff and defendants Nos. 1 and 2, who did 
not appear, and that no consideration passed. 
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He recites that the lower Court found that 
the plaintiff is entitled to no relief and then 
concludes: “The point in dispute is a ques- 
tion of fact and I see no reason to differ from 
the finding of the lower Court. The appeal 
is dismissed.” 

The question is whether this is a sufficient 
judgment under section 574, ©. P. ©. It may 
be contended that the points for determination 
are set out, although this is done in the most 
meagre possible way, and the decisions there- 
on ; but we cannot find any ground for saying 
that the reasons for the decision are stated. 
On the face of it, therefore, the judgment 
violates the provisions of section 574. It is 
argued before us that this defect is curable 
under section 578. This might be so, were it 
not that we consider that the facts of the case 
demanded fuller attention than they have 
received in the judgment before us. The 
defence to the bond was one of collusion, and 
the Munsif who tried the case came to the 
conclusion that collusion existed with that 
amount of hesitation which must always be ` 
present in such a case j 

Under these circumstances we consider that 
it was certainly the duty of the lower appel- 
late Court tò exercise an independent judg- 
ment on the facts of the case, and to express 
the result of his investigation in his jugdment. 
We, therefore, consider this not a case to which 
the provisions of section 578, Civil Procedure 
Code, can be properly applied. 

It is lastly argued before us that the defect 
of the judgment under section 574 is no 
ground for proceedings in second appeal. As 
authority for this proposition we are referred 
to the case of Bisvanath Mati v. Baidyanath 
Mandul (1). There isa dictum which may 
seem to support this argument in the judg- 
ment ; but this is founded on a decision of the 
late Chief Justice Couch under the Code of 
1859 and we cannot apply the rule so laid 
down to this case. 

Under these circumstances we cannot con- 
sider that the judgment before us is at all a 
proper one, and the case must be remanded to 
the lower appellate Court to be re-heard. 

The judgment and decree of the lower ap- 
late Court are set aside and the case is sent 
back to the Court to be re heard. 

The appellant is entitled to his costs in this 


appeal. . ; 
Appeal allowed. 
(2) 12C. 199. ; 
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In re MAUD ARDBRSON. 


(36 C. 489.) 
CALCUTTA HIGH COURT. 
Civic APPRAL FROM ORIGINAL No. 63 or 1908. 
February 15, 1909. 
Present :—Sir Francis Maclean, ©. J., and 
Mr. Justice Brett. 


Inre MAUD ANDERSON. 

Insolvents Act (11 and 12 Vict.c 21)—Summary pro- 
ceeding—Ejectment of insolvent tenant at instance of 
landlo:d—Jurrsdiction, 

The Court sitting in Insolvency cannot on a sum- 
mary proceeding make virtually an ejectment order 
against the insolvent tenant at the instance of the 
landlord 


Appeal from the order of Sharf-nd-din, J., 
dated September 21, 1908, directing the 
insolvent appellant to make over possession 
of the premises in which she was living 
to the Official Assignee, and from 
the order of Fletcher, J, dated Novem- 
ber 18, 1908, ordering that a writ of 
attachment do issue against the person of 
the appellant for disobedience of the order of 
September 21, 1908. 


Mr. Avetoom, for the Appellant. 

Mr. 8. P. Sinha, Advocate-General, and Mr. 
0. O. Ghose, for the Respondent. 

Judgment. 

Maclaen, C. J.—One Maud Anderson became 
insolvent on the 4th of August 1908, Itappears 
thatshe wasa monthly tenantof certain premises 
known as 77, Dhurrumtollah Street, at a rent 
of Rs. 300. On-the 7th of September 1908, 
an application was made by her landlord the 
practical object of which was that the insol- 
vent should be orderel to shew cause why 
she should not forthwith deliver up possession 
of those premises either to the landlord or to 
the Official Assignee. That matter came on 
for hearing, and notwithstanding the objec- 
tion of Maud Anderson, the insolvent, the 
Court ordered the insolvent to make over 
possession within a week to the Official As- 
signee. She did not do that, andthe result was 
that a contempt order was passed on the 18th 
of November 1908. She now appeals; and she 
says that the Court sittting in Insolvency had 
no jurisdiction to make the first order. I 
think her contention must prevail. I can see 
nothing in the Insolvency Act which enables 
the Court to make at the instance of a land- 
lord, what is virtually, an order for ejectment 
against his tenant. It is said that her inter- 
est inthis house vested in the Official As- 
signee. That would be true if she had 
any interest, but the landlord proceeds on the 
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footing that the lease had determined, that 
Mand Anderson was a trespasser and that he 
was entitled to 1mmediate possession. In this 
view there was nothing to vest in the Official 
Assignee. If the Official Assignee 
thought he was entitled to, and 
wanted possession, it was for him to have 
applied to the Court. Butthere are no pro- 
visions in the Insolvency Act which enable 
the Court sitting in Insolvency on a summary 
proceeding like the present to make virtually 
an ejectment decree, at the instance of o 
landlord, against his tenant. The appeal, 
therefore, succeeds and must be allowed with 
costs both here and inthe Court of first 
instance. The order for committal must also 
be discharged. I regretthe result, because I 
think the appellant has been too smart for 
the other side. 
Brett, J—I agree. 
Appeal allowed. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seconp Crv Appear No. 1357 or 1907. 
June 2, 1909. 

Present :—Mr. Justice Coxe and Mr. Justice 

Richardson. 
PACHI DAS]—Purarytier—Appgecrant 
versus 
BALA DAS AND OTHERS—DEFANDANTS— RE- 
< SPONDENTS. 

Civil Procedura Was (Act XIV of 1882), 8s. 551, 
574 —Appeul on facts—Powsr of appellate Court to dis- 
miss without senting for record—Judgment whether 
necessary to be 19: itten as required bys 5T, C. P. C., 
wun disposing of appeal under s. 551 

The lower appellate Court is not bound by law to 
send for the record and is competent to dismiss an 
appeal under section 551 of the Civil Procedure Code, 
1882, even when the appeal turns on questions of fact. 

Per Coxe, J —Section 551 of the Civil Procedure 
Code, 1882, is a perfectly complete and self-contained 
section which stands in no need of being read with or , 
controlled by section 574, which refers solely to 
appeals regularly heard, in which both parties have 
appesred or hada chance of appearing. Hence, when 
a Court dismisses an appeal under section 661,16 is 
not bound to write a judgment in accordance with 
the provisions of section 574. 

Rami Deki v. Brojo Nuth Saskia, 25 O. 97;10. W N. 
692; Puttapty Yellappt, 5 Bom. L R 333 and Rakhal 
Chandra Tewars y Satindra Dsb Ras, 6 O. L J. 848, 
dissented from 

Per Richardson, J.—When a Subordinate Oourt 
dismisses an appeal under section 551 it is bound to 
record a judgment sufficient to meet the requirements 
of section 574. 

Rami Dekav Brojo Nath Saikia,25C.97,10 W.N. 
692 ; and Rukhal Chundra Tewari v. Satendra Deb Ia ,. 
50.1. J. 848, followed. s 
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Per Ow ram —The question whether certain words 
amount to a sufficient statement of the reasons forthe 
decision, must be decided with reference to the facts 
ofeach case. 

In the present case the judgment was held sufficient. 

Appeal from the decree of the Subordinate 
Judge of Dhubri, dated April 25, 1907, 
affirming that of the Firat Munsif of that 
place, dated March 11, 1907. 

` Babus Sarat Chandra Itat Chowdhury and 
Oharu Ohandra Bhattacharya, forth Appellant. 

Babus Provash Ohandra Mitter and Susil 

Madhab Malik, for the Respondents. 
Judgment. 

Coxe J.— This was a suit by the daughter 
ofone Kala Nath Dass to set aside as 
fraudulent a bond said to have been executed 
by Kala Nath Das in favour of the defendant 
No. 2 and the decree obtained upon it on con- 
fession of judgment, by her brother Bala. The 
plaintiff’s case was that Bala was exclud- 
ed by his blindess from the inheritance, that 
she was the heir of Kala Nath Das, and that 
the proceedings in the bond suit were frandu- 
lent and had been fraudulently concealed from 
her. The Court of first instance found that 
Bala’s blindness was not proved to be of such 
a character as to exclude him from the inherit- 
ance, and that the bond and suit upon it 
were dishonest. Itaccordingly dismissed the 
sult. On appeal the Subordinate Judge 
dealt with the case under section 551 of the 
former Code, without sending for the record. 
After stating the points for determination the 
Subordinate Judge observed: “ After examin- 
ing. the judgment of the lower Court and 
considering the arguments urged by the 
Joarned pleader for the appellant, [ am irclin- 
ed to agree with the lower Court in thinking 
that it is not proved either that defendant 
No. 1 was born blind or that the decree which 
it is now sought to have set aside, was 
obtained collusively.” He accordingly dis- 
missed the appeal. The plaintiff appeals to 
this Court. 

The first point taken is that as the appeal 
proceeded on questions of fact, the proof of 
which depended on evidences, the Subordinate 
Judge was not competent to dispose of it 
without sending for the record and examining 
that evidence. The learned pleader forthe ap- 
pellant has pointed out the hardships which in 
his view may be expected to ensue if 
Courts of first appeal dispose of appeals on 
questions of fact withoutlexamining the record. 
The simple enswer to this contention is, to 
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my mind, that the considerations put forward 
are so self-evident that they cannot be sup- 
posed to have been absent from the mind of 
the Legislature when section 651 was enacted. 
and the terms of that section show that the 
Legislature thought that Courts of appeal 
could be trusted to dispose of appeals sum- 
marily without examining the record, if they 
thought fit under the circumstances of the 
case todo so. The learned pleader cannot 
give us any authority for the proposition that 
Courts of appeal must send for the record 
before disposing of appeals on questions of 
fact under section 551; and if the Legislature 
had really intended to make this course 
obligatory, there is no apparent reason why 
this should not have been enacted in the 
section. This Court should not, in my opinion, 
lay on the Snbordinate Courts restrictions 
and burdens which the Legislature has not 
seen fit to impose, and I am, therefore, not 
prepared to abridge the discretion given to 
the lower appellate Court or to hold that it 
was bound by law to send for the record 
because the appeal before it turned on ques- 
tions of fact. 

The second point taken is that when a 
Court dismisses an appeal under section 551 
it is bound to write a judgment in accordance 
with the provisions of section 574 of the old 
Code. Reliance is placed on decisions in 
Rami Deka v. Brojo Nath Satkia (1), Put- 
tapa v. Yellappa (2) and Rakhal Ohandra 
Tewari v. Satindra Deb Rat (8). The latter 
case, however, merely followed’ the first 
mentioned case and the appeal was decided 


on another ground. The two first 
mentioned cases, however, are clear 
authorities for the appellant’s contention, 


thongh the reason that led the learned Judges 
to adopt the view, that they did adopt, are not 
stated in either case, Speaking for myself, 
and with the greatest respect, I cannot agree 
with that view though it is not necessary in 
this case to decide the appeal upon 
this point. Secticn 551 enacts that “the 
appellate Court, after sending for the 
record if it thinks ft so to do, and after 
fixing a day for hearing the appellant or his 
pleader and hearing him accordingly if he 
appears on that day, may dismiss the 
appeal without serving notice on the 

w 25 0. 97, 10. W. N. 692. 

2) b Bom. L. B. 338. 
(3) 5 0. L. J. 348. 
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respondent.” This seems to me a per- 
fectly complete and self-contained section, 
which stands in no nsed of being read with 
or controlled by section 574. Section 574 
enacts how the judgmant is tobe drawn up. 
It clearly refers to the preceding se°tion 
and is explanatory of that section. That section 
authorises the Court “after hearing the 
parties or their pleaders and referring to 
any part of the proceedings to which 
reference may be considered unecessary ” 
to pronounce judgment. It comes almost at 
the end of the. chapter and refers, in my 
opinion, solely to appeals regularly heard, in 
which both parties have appeared or had a 
chance of appearing. The section does not 
authorise a Judge to pronounce judgment 
until he has heard the par‘ ies or their pleaders; 
if they appear, and this provision seems 
to me inconsistent with the provision of 
section 551 under which the appeal may be 
dismissed without notice tothe respond- 
ent at all. 

I may refer to the decision quoted by the 
learned pleader for the respondent in 
Samin Hasan v. Piran (4) and may 
observe in conclusion that it has been held 
that no judgment is necessary under the very 
analogous provisions of section 421 of the 
Criminal Procedure Code, 

Assuming that section 574 controls section 
551 the learned pleader for the appellant 
argues that all the rnlings under section 574 
govern the dismissal of appeals under section 
551. This seems to me a perfectly logical 
argument and almost to amount to a reductio 
ad absurdum of the contention that section 551 
is so controlled. But assuming that in this 
case the learned Subordinate Judge was 
bound to write a ‘judgment in accordance 
with section 574, am not prepared to say 
that his jadgment cannot ba reconciled with 
that sction. Hach case must be judged on its 
own merits, and the question whether certain 
words amount to a sufficient statement of 
the reasons for the decision is one in which 
different minds might reasonably form differ- 
ent opinions and its conclusion would not, in 
my opinion,—amount to a decision of law 
unless perhaps—the words were identical. 
The learned Judges who decided Shaharulla 
Mondal v. Bangoo Mondal (5) thought the 
terms of the judgment of the lower appellate 

(4) 80 A. 819. 

(5) 13 Ç. W. N. 143; (1909) 2 Ind. Oas. 404 (ante) 
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Court in that case insufficient. Those who 
decided Rakhal Chandra Tewari v. Satindra 
Deb Rai (3) thought the judgment that they 
were dealing with sufficient. But the words 
used in this case being entirely different 
from those in the two cases cited, I do not think 
we are bound to regard either decision as 2 
binding authority in disposing of this case. 
In this case we have a clear and full judgment 
by the Munsiff. It appears from that judg- 
ment that there was no evidence at all that 
Bala’s blindness was incurable, that the 
plaintiff’s husband, when it suited his pur- 
poses, treated Bala as the rightful heir and 
forced him to register a deed executed by his 
father, that the plaintiff's husband was one 
in interest with his wife and looked after the 
suit for her, that the bond suit was 
contested and other fictitious heirs of Kala 
Nath Das were put forward, who, however, 
were defeated. Under these circumstances, no 
officer of any experience could find it easy to 
believe that the bond suit was fraudulently 
conductedin order to rob the plaintiff, or 
could have much doubt that the present suit 
was dishonest. The Subordinate Judge 
heard the plaintiff's pleader and was doubt- 
less able by questioning him to ascertain if 
there were any circumstances that might lead 
him to find that the snit was not the mere 
speculation that it looked. If he ascertained 
that there were no such circumstances he 
was entitled to dismiss the appeal under 
section 551, and even he was bound to: write 
a judgment in accordance with secton 574, I 
think, though with considerable hesitation, 
that the statement ir his judgment of the 
reason, for his decision are not so wholly in- 
sufficient that we ought to seb it aside in 
second appeal. I would, accordingly, dismiss 
the appeal with costs. 

Richardson, J.—I agree in the conclusion 
at which my learned brother has arrived. 

As to the first contention urged for the 
appellant it has not been shown to me 
that the learned Subordinate -Judge impro- 
perly exercised the discretion which he 
undoubtedly had under the law to send or 
not to send for the record, nor am I quite 
able to appreciate the importance attached 
to the record being sent for. - Before dis- 
missing the appeal under section 551 of the 
old Civil Procedure Code (now Order XLI, 
Rule 11), the Subordinate Judge was, if so 
desired, bound to hear and he did hear the 
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appellant’s pleader and it was open to the 
learned pleader to place the whole of the 
evidence before the Court. I do not 
know whether this was done or not, but 
there is no reason why it should not have 
been done with the help of a proper brief 
and our attention has not been invited to 
any special circumstances in the case which 
had the effect of disabling the Subordinate 
Judge from arriving at a judicial conclusion 
uponthe matter before him without sending 
for the original record. 1 think that the 
appellant has failed to make out a legitimate 
grievance onthe ground and that the con- 
tention fails. 

It has been held by this Court that when 
a Subordinate Court dismisses 
under section 551 of theold Code, it is bound 
under section 571 (Order XLI, Rule 30) 
to record judgment and the judgment 
must be sufficient to meet the requirements of 
section 574 (Order XLI Rule 31) [Rami Deka 
v. Brojo Nath Saikia (1) Rakhal Chander 
Tewari v. Satindra Deb Rai (8)]. The second 
contention for the appellant is that in view of 
those decisions and of other decisions relating 
to particular judgments which were held to be 
insufficient, this Court is bound by authority 
to hold inthe present case that the judgment 
of the Subordinate Judge does not contain the 
necessary ingredients or elements of a good 
and valid judgment. 

Now speaking for myself I fully accept 
the view of the law taken in the two cases 
which I have cited by name. The first of 
those cases was decided in 1897 and in this 
Court the decision has not only been ques- 
tioned bat has been followed in the second 
case. A similar view has been taken in the 
Bombay Bigh Court (Puttapav. Yellappa (2), 

The only question which remains is 
whether the judgment recorded by the Sub- 
ordinate Judge in the present case is s guff- 
cient judgment. We were referred to a 
number of cases and I do not at all—T 
have no desire to—question the correctness of 
those decisions with reference to the facts of 
each case. But I have not been able to discover 
underlying them any principle of law or 
procedure or justice which can be applied with 
confidence in cach new caseas it arises. The 
reason for that is clear. In this class of 
cases any attempt to lay down general rules 
over and above the rules in the Code is doomed 
to failure and each case must be decided on its 
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own merits. The commonsense of the law, 
as I understand it, is this, that in order to 
save the time of the Court, and trouble to all 
concerned, and expense to the parties, the 
Courts are given a powerto hear and dismiss 
an appeal without issuing the usual notice to 
the respondent, and so forth. The power is 
intended especially for the purpose of protect- 
ing the Court from frivolousappeal or appeals 
which have no hope of success and in deal- 
ing with an appeal of this kind, once sufficient 
time has been taken by a Court to ascertain 
that the appeal is frivolous, it need not in 
dismissing the appeal pay too much 
regard to form and ceremony—a judgment is 
required but provided it substantially meets 
the requirements of the law, it is not neces- 
sarily defective because it does not repeat or 
recapitulate all that is contained in the judg- 
ment of the Courtfof first instance (Of. Rakhul 
Ohundra Tewari v. Satindra Deb Rai (3)]. 
In the present case, the judgment recorded 
by the Subordinate Judge appears to me to 
be sufficient. I have been sluwn no reason 
for apprehending that there -has been any 
miscarriage of justice, or that any advantage 
would have accrued to any one from the Sub- 
ordinate Judge writing a longer judgment. 
Appeal dismissed, 
(6 A. L. J. 544.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 765 or 1908. 
May 10, 1909. 

Present :—Sir George Knox, Kr., Acting 
Chief Justice, and Mr. Justice Griffin. 
DASSU AND OTHERS—PETITIONERS 
versus 


EMPEROR— Oprcsite PARTY. 

Municipalities Act (I of 1900, Tocal}, s+ 65 (0), 168 
— Publie drain—Acts done on private dr ain—No offence. 

The Municipalities Actisa Local Act of a highly 
technical nature, and one which touches the private 
rights of individuals. It has, therefore, to be most 
carefully construed, and if the mtentionof the framers 
of the Act was to include an act done upon private 
property which might result im obstruction of public 
property at some distance from the place, where 
the physical obstruction took place, it should have 
been provided for in a more particular language 
than has been done in section 168 of the Act. 

The word “public” although it does not imme- 
diately precede the word ‘drain’ in section 53, clause 
(e), does extend to the words which immediately 
follow and that the sewers, drain, culverts etc. men- 
tioned in the section are public sewers, public drains, 
public culverts and publio water-courses and 
that the word drain mentioned in section 168 is a 
public dram The action of private proprietors with 
drains on their private property is not illegal: 
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Criminal revision against an order of the 
District Magistrate of Allahabad confirming 
an order of a Magistrate of the 3rd Class, 
Allahabad. 

Surendro Nath Sen (for 5. O. Banerji), for 
the Petitioners. 

R. Malcomson,. Assistant Government Ad- 
vocate, for the Crown. : 

Judgment.—ten persons have been 
convicted of an offence under section 168 of 
Act I of 1900 (Local) and sentenced each of 
them to pay a fine of Rs. 3. The convictions 
and sentences of fine have been upheld by the 
lower appellate Court and the ten men have 
applied to this Court in revision, asking that 
the orders of the Courts below be quashed and 
they be acquitted. Section 168 of Act I of 
1900 provides for the punishment of persons 
who without the permission of the Municipal 
Board, alter, obstruct or encroach upon any 
street, sewer, drain ar water-course. In this 
particular case the ten men have been con- 
vieted of obstructing without the permission 
of the Municipal Board, Allahabad, a drain 
which after passing through what is known 
as the Katra Bazar, eventually finds its outlet 
upon certain land situate within the village 
of Rajapur. The drain in question is a pucca 
drain for a long part of its course, but after 
reaching the village of Rajapur continues its 
course through a channel which may or may 
not be a natural channel. There is evidence 
now upon the record that the land forming 
the channel is the private property of the 
Maharaja of Jaypore under whom are certain 
zamindars. When we sent the case back to the 
Court below, we directed evidence to be taken 
upon the question whether the channel special- 
ly at the place or places said to be obstruct- 
ed, was or was nota public drain within the 
meaning of section 55, clause (c) of Local Act 
I of 1900. The learned Magistrate who took 
the evidence certifies to us that the Municipal 
Board decided not to call any evidence in the 
case. The petitioners called the patwart who 
proved that the kuccha drain has always been 
recorded as the property of the zamindar. So 
far then as the evidence goes we must take 
it that the channel at the place or places 
where the obstruction occurred is the private 
property of the zamindar. But it was con- 
tended on behalf of the Municipal Board that 
the act of the petitioners did result in the 
obstraction of the pucca portion of the drain 
by throwing back the water and not allowing 
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free egress. We are not prepared to accede 
to this contention, The Municipalities Act 
is a Local Act of a highly technical nature and 
one which touches the private rights of indi- 
viduals. It has, therefore, to be most carefully 
construed and if the intention of the framers 
of the Act was to include an act done upon 
private property which might result in ob- 
struction of public property at some distance 
from the place where the physical obstruction 
took place, it should have been provided for in a 
more particular language than has been done 
in section 108. Nowhere throughout the case 
has the question been considered as to whether 
the act of the petitioners results in a nuisance. 
Had it been shown that the act of the peti- 
tioners resulted in a public nuisance we might 
have thought it unnecessary to interfere in the 
exercise of our revisional jurisdiction, but that 
point is not before us, and we are unable to 
hold that the channel at the place or places 
where the obstruction is said to have been 
caused came within the definition of a public 
drain, and we hold that the word ‘ public,’ 
although it does not immediately precede the 
word ‘ drain’ in section 55, clause (c), does ex- 
tend to the words which immediately follow 
and that the sewers, drain, culverts etc., men- 
tioned in the section are public sewers, publie 
drains, public culverts, and public water- 
courses and that the word drain mentioned in 
section 168 is a public drain. It could never 
have been the intention of the framers of the 
Act to have rendered illegal the action of 
private proprietors with drains on their pri- 
vate property. If there had been such inten- 
tion it should have been properly provided for. 

We, accordingly, set aside the convictions 
and direct that the fines, if paid, be refunded. 

Application allowed. 
Sentences set aside. 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Seconp Crvit Appzat No. 808 or 1908. 
May 26, 1909. 

Present — Mr. Justice Banerji and 
Mr. Justice Tudball. 
LEKHRAJ AND ANOTHER-— PLAINTIFES—- 
APPELLANTS 

versus £ 
PARSHADI alias RAM PRASHAD— 


DEFENDANT—RESPONDENT. 
Ewproprictary right—Relinquishment valıd—Agra 
Tenancy Act (I of 1901, Local), s. 88. 
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R sold his zamırdari rights, and on the same date 
executed a deed of relingmshment of his exproprie- 
tary rights m favour of the vendees: Held, that R 
was competent to relinqush his exproprietary 
rights in favour of the vendees. Such relinquishment 
was valid in law. 

Second appeal from the decision of the 
Second Additional Judge of Aligarh,- dated 
the 27th of June 1908. 

Govind Prashud, for the Appellant. 

L. M. Banerji, for the Respondent. 

Judgment.—the defendant Parehadi 
alias Ram Parshad executed a sale-deed of 
his zamindari in favour of the plaintiffs, on 
the 21st of June 1904. On the same dato he 
executed another document relinquishing his 
rights as exproprietary tenant in respect of 
his str and khudkasht lands in favour of the 
plaintiffs for a consideration of Rs. 500. 
The plaintiffs’ allegation was that the defend- 
ant surrendered possession to them and that 
they were in possession of the sir and khud- 
kasht lands from 1904 to 1907 Fash, and 
that in 1907 Fasli the defendant dispossessed ` 
them. They brought the present suit fora 
refund of Rs. 500, the consideration for the 
second deed executed on the 21st of June 
1£04 and in the alternative for possession of 
the sir and khudkasht lands. The Court of 
first instance found that Rs. 500 had 
been paid by the plaintiffs to the defendant 
and made a decree in their favour for that 
amount with interest. From this decree 
both parties appealed. In their appeal the 
plaintiffs claimed possession of the land. In 
the defendant’s appeal he disputed the 
correctness of the lower Court’s finding as to 
the payment of Rs. 500. The lower ap- 
pellate Court decreed the defendant’s appeal, 
holding that the payment of Rs. 500 had 
not been proved. As regards the plaintiffs’ 
appeal that Court was of opinion that although 
the plaintiffs had been put into possession 
this was with the consent of the defend- 
ant and, therefore, by reason of such pos- 
session the exproprietary rights of the de- 
fendant did not determine and the plaintiffs 
were not entitled to be put back into posses- 
sion. From the two decrees passed by the 
Court below the plaintiffs have preferred this 
appeal and the connected appeal No 80% of 
1908. Weare of opinion that this appeal 
must prevail andthe claim for possession of 
the land in question must be decreed. The 
learned Subordinate Judge overlooked the 
fact referred to in the judgment of the Court 


of first instance and shown by the record, that 
in 1905 the defendant-vendor filed an ap- 
plication in the Revenue Court stating that 
he had surrendered his exproprietary rights 
to the plaintiffs and asking that Court to 
enter the name of the plaintiffs in respect of 
his sir lands. On the 4th of August 1905 
the defendant gave his deposition in the 
Revenue Court and stated that he had sur- 
rendered his exproprietary rights to the plaint- 
iffs. No doubt upon the sale of the zamin- 
dart the defendant became an exproprietary 
tenant in respect of his sr land. After he 
became such tenant he was competent to 
surrender his holding in favour of the vendees 
who were his landlords. He surrendered his 
rights and put the plaintiffs into possession 
and the plaintiffs remained in possession until 
1907. The surrender of his exproprietary 
rights being valid in law, it was not com- 
petent to the defendant to resume possession 
by dispossessing the plaintiffs; as his expro- 
prietary rights had determined by the 
surrender. The plaintiffs are, therefore, en- 
titled to be put back into possession. In this 
view it is immaterial whether the defendant 
received consideration for the relinquishment 
of his exproprietary rights. We, accordingly, 
allow the appeal, set aside the decree of the 
Court below in so far as it dismisses plaint- 
iffs’ claim for possession and grant a decree 
to them for possession of the lands claimed. 
The claim for damages is not pressed by the 
learned vakil for the appellant and is dismiss- 
ed. Under the circumstances we direct the 
parties to pay their own costa in all Courts. 
Appeal allowed. 
(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Second Orvis Aprran No. 1456 or 1907. 
April 19, 1909, 
Present :—Mr. Justice Chitty and Mr. 
Justice Vincent. 

NERODE KANTA. CHAKRAVARTI 
AND OTHERS—DEFENDANTS—ÅPPELLANTS 
versus 
BHARAT CHANDRA CHAKRAVARTI 


AND OTHERS — PLAINTIFFS— RESPONDENTS. 

Linitatun —Easament—Right of way—Tamutatum Act 
(XF of 1877), 8s. 28, 26, and schedule II, arts. 87 
ard 144 —Corfinuiag cause of action, 

Where a path was setapart on a portion of joint 
lands, for use by both branches of the family, and the 
path continued to be a part of the joint property not 
divided, and from 1862 the plaintiff had uninterrupted 
user of the way unti] the defendant obstructed it not 
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more than nine years before this suit for removal of 
the obstruction and injunction. Weld, that the right 
may be acquired independently of the provisions of sec- 
tion 26 of the Limitation Act, and that where, as here, 
the plaintiff has an absolute and indefeasible right 
acquired many more than 20 years ago and enjoyed 
1t without mterruption up to quite recent times, it 18 
not necessary for him to seek the aid of that section. 

Held, further, that the obstruction is in the nature of 
a continuing nuisance and under section 23 of the 
Limitation Act, givesa fresh startmg point for limit- 
ation de die ix diem. 

_ Bay Rup Koer v. Abul [fossein, 60 894(P 0.); 70 L R. 
529; 71 A. 240; Purge Kurarji v. Bai Kurar, 6 B. 20 and 
Sreemats Sogjan Bebi v. Shamed Ali C.W.N 96, followed. 

Appeal from the decree of the Additional 
Sub-Judge of Dacca, dated March 22, 1907, 
affirming that of the Fourth Munsif of Mun- 
shigunge, dated May 22, 1906. 

Babus Botdo Nath Dutt and Satish Ohandra 
Ghose, for the Appellants. 

Dr. Priya Nath Sen and Babu Atul Chandra 
Dutt, for the Respondents. 

Judgment.—this is a suit for estab- 
lishment of a right of way for the removal of 
obstructions and for an injunction against 
the defendants not to further obstruct it. 
Both the lower Courts have held in favour of 
the plaintiffs. "The defendants have preferred 
this second appeal. Though no less than 16 
grounds of appeal have been filed, the only 
question that was argued before us, and that 
we need determine, is whether the suit is 
barred by limitation. It would seem 
that this path has been a bone of contention 
between the parties, who are agnates, descend- 
ed from a common stock, for 160 years, for 
we find that there was a chttta of 1156 B. 5. 
relating to it. We need not, however, go so far 
back as that. In the year 1861 the predeces- 
sors of the plaintiffs brought a suit to estab- 
lish their right to this very way, and in 1862 
a decree was passed in their favour. From 
1862 the plaintiffs had uninterrupted user of 
the way until the obstructions by the defend- 
ants now complained of. It is not quite 
certain when that obstruction actually com- 
menced. The way which is 3 cubits in breadth 
has been blocked as to two cubits of its 
breadth by a hat, or extension of a hut, built by 
the defendants. As to the remaining 1 cubit 
defendants have planted plantain trees and 
shrubs, thereby completely blocking the path. 
The plaintiffs put the date of the obstruction 
in Jatstha 1310 de, May-June 1903. 
The defendants put in earlier but admit that 
it was not more than 9 years before suit filed. 
The suit was filed on the 9th May 1906, For 


the appellants it was argued that section 26 
of the Limitation Act applies, and that the 
plaintiffs were bound to bring their suit with- 
in two years of the interruption of their user. 
Section 26 has, however, no application to 
the present case. In the first place the 
plaintiff’s claim to this right of way cannot be 
supported as an easement though that 
expression is no doubt used in paragraph 2 of 
the plaint. As we understand the case. this 
path was set apart on a partition of joint 
lands for use by both branches of the 
family as it then existed. lt was and contin- 
ned to bea part of the joint property not 
divided. It is clear, therefore, that there is no 
dominant or servient tenement in this case, 
and there is consequently no easement. 
Apart from that it is clear that plaintiff's claim 
to the right of way is not dependent on their 
uninterrupted user for the past 20 years. 
They had acquired very many years ago an 
absolute, and indefeasible right of way, which 
in 1862 was declared by a competent Court to 
be theirs as of right. This right they admit- 
tedly exercised up to within 8 or 9 years of 
the date of suit. They could only lose that 
right by its obstruction during so many years 
that a suit to enforce it would be barred by 
limitation. Now what is the article in the 
second schedule of the Limitation Act which 
applies? It cannot be article 37 which 
prescribes three years as the period, within 
which a suit for compensation for obstructing 
a way must be brought, because this is not a 
suit for compensation. The article which in 
our opinion applies is article 144. If that 
be so the suit is clearly within time. If 
authority be required for the proposition that 
section 26 of the Limitation Act does not 
apply, it is to be found in the case of Ray Rup 
Koer v. Abul Hossein (1). This case was fol- 
lowed in Punja Kuvarjt v. Bas Kuvar (2) and 
Sreematt Soojan Bibi v. Shamed Ali (3). Their 
Lordships of the Privy Council point out that 
a right may be acquired independently of the 
provisions of section 26 where (as here) the 
plaintiff has an absolute and indefeasible 
right acquired many more than 20 years ago 
and enjoyed without interruption up to 
quite recent times it is not necessary for him 
to seek the aid of this section. If it be said 
that article 37 does apply even then the suit 
would not be barred, for as pointed out by 


1) 6 C. 394, (P. O.); 7 C. L R. 629; 7 L A. 240. 
2) 6 B. 20. (3) 1 0. W. N. 96., 
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their Lordships of the Privy Council in the 
case cited, the obstruction is in the nature of 
a continual containing nuisance, andthe pro- 
visions of section 23 became applicable and 
give a fresh starting point for limitation de 
die in diem. 

It was agreed by the learned pleader for the 
appellant that the plaintiffs’ remedy was not 
by suit but by execution of their decree of 
1862. He did not, however, explain how 
that decree could be now execnted for the pur- 
pose of removing these obstructions which were 
created some 35 years later. There can be no 
doubt that the plaintiffs were entitled to 
bring a fresh suit for their removal. For these 
reasons we are of opinion that the appeal fails 
and it is dismissed with costs 


Appeal dismissed. 


(36 C. 418 ; 18 C. W. N. 388.) 
CALOUTTA HIGH COURT. 
MISCELLANEOUS Crviz APPRAL No. 457 or 1907. 
January 8, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
CHANDRA KUMAR MAJHI AND OTHRRS—- 
PrtrtioneRS—APPELLANTS 
VETSUS 
SANDHYAMONI AND OTHERS— OPPOBITE 
PARTY— RESPONDENTS 

Cwil Piocedure Code {Act XIV of 1882), ss. 371, 
582—Death of one appellant—- Withdrawal of suit against 
another—Setting aside of dismiusul of appeal— Suffici- 
ent cause * 

Two of the defendants against whom arent suitwas 
decreed appes'ed to the District Court. The appeal 
was dismissed. One ofthe appeliants having died 
the other preferred a second appeal ‘The case was 
remanded to the lowerappellate Court where the 
plaintiff withdrew his suit on compromise against 
the surviving appellant, whose appeal was allowed and 
the suit dismissed against him, with the result that the 
entire burden of the decree was thrown -upon 
the other defendant The legal representatives 
of the deceased appellant now applied for permission 
to revive the appeal and prosecute it : 

Held, that the petitionors were under tho impros- 
sion that as the surviving appellant was prosecuting 
the appeal and challenging the vahdity of tho entire 
decree, it would not be necossary for them to take any 
stops in the appeal; andthat their present application 
should, therefore, be allowed. 

Appeal from the order of Babu Asutosh 
Banerjee, Sub-Judge of Barisal, dated July 
27, 1907. 

Dr. Priaya Nath Sen and Babu Bipin 
Ohandru Mallik, for the Appellants. 

No one for the Respondents, 
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Judgment.—tThis is an appeal 
against an order made under section 371 of 
the Code of Civil Procedure of 1882 read 
with section 582, refusing to set aside an 
order of dismissal of an appeal before the 
Subordinate Judge of Barisal. i 

The circumstances under which the order 
came to be made may be briefiy stated. The 
plaintiffs respondents instituted a suit for 
rent against three persons, Sridam Chandra 
Majbi, Bashiram Majhi and Banamali 
Majhi. Inthe Court of first instance the 
plaintiffs succeeded, whereupon Bashiram 
and Banamali, two of the defendants, 
preferred an appeal tothe District Judge 
of Barisal. Upon the hearing of the appeal, 
the case was decided against the appellants. 
Shortly after this, one of the appellants, 
Bashiram died; the remaining appellant 
Banamali then preferred a second appeal 
to this Court. This second appeal was 
heard on the 13th June 1906, with 
the result that at the instance of the sole 
appellant the entire decree of the Court 
below was set aside and the case was 


_ remitted to the Subordinate Jidge in order 


that the appeal might be reheard. When 
the appeal came to be reheard before the 
Subordinate Judge, the first appellant 
Bashiram was dead and no steps had 
apparently been taken by his legal re- 
presentatives to bring themselves on the 
record. In these circumstances, some ar- 
rangement was entered into between the 
other appellant Banamali and the plaintiffs 
respondents, with the result that the latter 
applied for leave to withdraw the suit 
against Banamali. The Subordinate Judge 
granted the application. But the order 
which he made did notin terms permit the 
withdrawal of the suit as against Banamali. 
He allowed the appeal of Banamali, the 
result of which would be that the suit was 
dismissed as against Banamali, and he 
went on to add that the decree of the first 
Court as against the other defendants would 
stand good. If we appreciate the effect of 
his order correctly, the result of this ar- 
rangement between the plaintiffs and the 
defendant Banamali was that the entire 
burden of the decree for rent made by the 
Court of first instance was thrown upon 
the other defendants, who were not represent- 
ed before the Subordinate Judge. It ig 
not necessary for us to express any opinion 
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as to the propriety `of the order which the 
Subordinate Judge made, because that 
order is not in question before us in the 
present case. But the result, which might 
have been anticipated, followed. As soon as the 
legal representatives of Bashiram discovered 
that the plaintiffs had withdrawn their 
suit against Banamali and thrown the 
entire burden of the decree upon them 
and Sridam, they applied for permission to 
revive the appeal and prosecute it. The 
learned Subordinate Judge held that they had 
not made out any sufficient cause with- 
in the meaning of section 371 of the Civil 
Procedure Code, which prevented them 
in dune time from continuing the appeal. We 
are unable to accept the view taken by the 
Subordinate Judge. Upon the facts which 
we have stated, it is quite clear that upon 
the death of Bashiram, Banamali alone 
prosecuted the appeal to the High Court, 
and the legal representatives of Bashiram 
were under the impression that as Bashiram 
was prosecuting the appeal and challenging 
the validity ofthe entire decree, ib would not 
be necessary for them to take any steps and 
join in the appeal. They cannot, therefore, 
be blamed for their omission to take any 
steps to have themselves brought on the 
record. But as soon as they discovered that 
Banamali had arranged with the plaintiffs 
to be relieved of all responsibility and had 
thrown the burden upon them, they applied 
for leave to revive and prosecute the appeal, 
and, in our opinion, they ought to have been 
allowed to do this. : 

The result, therefore, is that this appeal 
must be allowed and the order of the Court 
below set aside. The appeal will be re- 
vived so far as the applicants are concerned 
and they will be allowed to prosecute it 
before the Subordinate Judge, who will, 
‘at their instance, now carry out the directions 
given in the judgment of this Court in 
appeal from appellate decree No. 1179 of 
1905. 

The appellants are entitled to their costs 
of this appeal as against the plaintiffs- 
respondents, 

i Appeal allowed. 


INDIAN OASES. 


413 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 


Secorp Crvu, APPRATL No. 281 or 1907. 
June 8, 1909. 
Present:—Mr. Justice Coxe and Mr. Justice 
Chatterjee. 
BHAGABATI SWARNAKARanp OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
versus 
SAKHI BAISHNABI—DEFENDANT— . 


RESPONDENT. 

Transfer of Property Act (IV of 1882), a. 51— 
Immovable property valurd at less than Rs 100— 
Delwery of property subsequent to passing of con- 
sideratwn—Unvregistered deed of sale—Validity of sale 
—Regratration Act (ITI of 1877), 8. 49—Unregistercd 
document— Admissible as evidence of mention of parties. 

A sale of immovable property can be effected 
by delivery when the value of the property is less 
than Rs 100; and the fact that an unregistered 
conveyance had been executed and consideration 
paid three years before actual phymcal possession 
was delivered, will not weaken the effect of the 
delivery of possession. 

When a sale has been effected by delivery of 
possession on an unregistered document which may 
unnecessarily have been cxecuted, the document 
can be referred to as evidence of the intention of 
the parties. 

Makhan Lal Palv. Bunku Behary Ghose, 29 C. 623 
and Gunga Naram Gope v. Kal: Ohura Goala, 22 0.179, 
referred to 4 à 

Appeal from the decree of the District 
Judge of Dinajpur, dated October 14, 1906, 
reversing that of the Munsif of Balurghat, 
dated March 31, 1906, 

Babu Brojo Lal Chuckerbutty, for the Appel- 
lant. 

Babu Provash Ohandra Mitter, for the 
Respondent. 

Judgment.—tThe suit out of which 
this appeal arises was one for recovery of 
possession of certain land. The plaintiff’s 
case was that this land belonged to them and 
that in 1303 they left the village and made it 
over to the defendant in trust. The defend- 
ant’s case was that the plaintiffs in 1300 
executed an unregistered conveyance of this 
land for Rs. 60 in his favour. The plaint- 
iffs remained in actual possession of the land 
as under tenants until 1808, when they re- 
linquished the land to the defendant. Thesuit 
was decreed by the Munsif, but on appeal the 
learned District Judge of Dinajpore accepted 
the case of the defendant and dismissed the 
suit. The plaintiffs appeal. 

On behalf of the appellants it has been 
argued that there was no such delivery of the 
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inasmuch as the sale purports to have been 
made in 1300, but the possession was not 
delivered until 1303. But it appears to us 
that there is nothing in this contention. A 
sale can be effected by delivery of property 
when the value of the property is less than 
Rs. 100 andit is quite clear that actual 
physical possession was delivered in 1303. 
The fact that a conveyance had been executed 
and consideration paid sonietime before would 
not weaken the effect of this delivery of pos- 
pession. 

Secondly, it has been argued that the un- 
registered conveyance was not admissible in 
evidence. The learned District Judge, how- 
ever, has only used this document as evidence 
of what the intention of the parties was in 
transferring the possession from the plaintiffs 
to the defendant. 

The learned pleader for the appellants has 
relied on the decision in the case of Makhan 
Lal Pal v. Bunku Behary Ghose (1). All that 
was decided in that case was that a sale of 
property less than Rs. 100 in value can 
only be effected either by a registered instru- 
ment or by delivery of possession. There is 
nothing in that ruling which lays down that 
when a sale has been effected by delivery of 
possession an unregistered document which 
may unnecessarily have been executed cannot 
be referred to as evidence of the intention of 
the parties. The view taken by the learned 
District Judge is warranted by the opinion 
of Mr. Justice Baverley in Gunga Narain Gope v. 
Kali Ohurn Goala (2) and in the appeal that 
was preferred against that decision it does 
not appear that the correctness of his 
opinion on this point was ever questioned. 

Finally it has been argued that at the time 
when this unregistered conveyance was exe- 
cuted one of the plaintiffs was a minor and 
that, therefore, his interest in the property 
could not be sold. But the sale, as we have 
observed, was effected not by this conveyance, 
but by delivery of possession and at the time 
that the possession was delivered it appears 
that this plaintiff was grown up. This con- 
tention, therefore, also fails. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


(1, 19 C, 623. 
(2) 22 0. 179. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 


LETTERS Patent APPEAL No. 27 or 1908. 
June 1, 1909. 

Present :—Sir Lawrence Jenkins, KT., 
C.J. and Mr. Justice Mookerjee. 
JADUNATH CHOWDHURY—Derenpant 
No. 1 (APPELLANT IN SECOND AppRaL)— 
APPELLANT 
CETEUS 
KATLASH CHANDRA BHATTACHARYA 
AND OTHERS— PLAINTIFFS (RESPONDENTS IN 


SECOND APPEAL)—RESPONDENTS. 

Award—Private reference to arbitration—Award 
between some of the plaintifs and defendant—Not 
tntaltd but binding as between the spa tiet—Objection 
as to stamp—First taken im second appeal. i 

An award made on a private reference to which 
some of the plaintiffs and the defendant were 
parties, is binding as between those parties. 

An objection that an award is ineffective as it 
was not stamped, cannot be taken forthe first 
time in second appeal. 


Appeal under section 15 of the Letters 
Patent, from the decree of Mr. Justice Brett, 
dated March 24, 1908, in Second Appeal No. 
1246 of 1906. 

Babus Shamatul Chandra Dutt and Satish 
Ohandra Mookerjee, for the Appellant. 

Babu Bosdo Nath Dutt, for the Respondents. 

Judgment.—tThe three plaintiffs in 
this ‘case, who are respondents before us, 
have brought this suit for the establishment 
of their title to the lands in suit, and also for 
recovery of possession. By way of answer to 
this suit it was pleaded that it was barred 
by limitation, and that, as against plaintiffs 
Nos. 1 and 3, an answer was furnished by an 
award made in a reference to which plaintiffs 
Nos. 1 and 3 and the defendants were parties. 
The plea of limitation did not sueceedin either 
Court, nor has it been pressed on us in appeal. 
The plea on the award did not commend 
itself to either of the lower Courts or to the 
learned Judge before whom this case came 
in the first instance on second appeal. It 
appeared to the learned Judge, as also to the 
lower appellate Court, that it was a fatal 
objection to the validity of this award, that all 
the present plaintiffs were not parties to it, 
and an argument based on the supposed 
analogy of section 506 of the Old Civil Pro- 
cedure Code prevailed. We think that this 
argument cannot prevail seeing that the 
award was on a private reference, and we 
hold that it is binding as between plaintiffs 
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Nos. 1 and 3 and defendant No. 1 with whom 


alone we are now concerned. 

It is difficult to formulate any ground on 
which the award would not be good and valid 
as between those parties, none has been sug- 
gested before us in argument. Then we have 
to consider whether there is any force in the 
suggestion that the award is ineffective, inas- 
much asit was not stamped or registered. So 
far as the want of stamp is concerned, that is 
an objection that cannot be taken for the first 
time in second appeal, while so far as the 
want of registration is concerned, it is clear 
that the provisions of the Registration Act 
do not apply by reason of the value of the 
property. In this view it becomes unnecessary 
to consider whether, apart from the fact that 


the property is less than Rs. 100 in value, . 


the Registration Act would apply to this par- 
ticular award. The result is that the de- 
fendant’s appeal must succeed as against 
plaintiffs Nos. 1 and 8. And, the decree we 
now pass is that, as against plaintiffs Nos. 
1 and 3 the suit be dismissed, but as against 
plaintiff No. 2 it be remanded to the lower 
Court in order thatit may be determined 
what precisely is the interest of plaintiff No. 2 
in the property in question. To the extent 
of that interest plaintiff No. 2 will be 
entitled toa decree against defendant No. 1. 

This determination willin no way affect the 
decree as between the plaintiffs and the de- 
fendants who have not appealed. 

The appellant will get his costs as against 
plaintiffs Nos. 1 and 3 throughout, and will 
pay to plaintiff No. 2 one-third of the plaint- 


iff’s costs throughout, that is to say, one- 
third of the costs of all the plaintiffs 
throughout. 


Appeal allowed in part. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Lerrers Parent Appuat No. 28 or 1908. 
June 4, 1909 
Present :—Sir Lawrence Jenkins, Kr., C. J., 
and Mr. Justice Mookerjee. 
MADHUMALA AND ANOTHER—PLAINTIFFS— 
RESPONDENTS 1N SECOND APPEAL— 
APPELLANTS 
versus 
ALFAZADDI KAZI—Darenpant— 


APPELLANT IN SECOND ÅPPEAL— RESPONDENT. 
Bengal Tenancy Act (VIIT of 1886), 88. 67 and 178 
(h)—Arrear of rent—interest—Tenancy created prior to 
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passing of Act—Distribution or apportionment of rent 
—Not destructire of original obligution—Recognition of 
tenant’s acquisition of interest 

Where a tenant agreed before the passing of the 
Bengal Tenancy Act to pay interest upon arrears 
of rent at the rate of one anna per rupee per 
month, and it appeared that there wasa distribu- 
tion or apportionmont of the rent subsequent to the 
passing of the Act: 

Held, that as the obligation arose ont of a ten- 
ancy created prior to the passing of the Act and 
as the apportionment was not destructive of the 
original obhgation, nor did it bring into operation 
the provisions of section 67 of the Act, the tenant 
was liable to pay interest at the stipulated rate. 

Held, further, that the recogmtion by the land- 
lord of the tenant’s acquitision of interest in the 
tenancy, subsequent to the passing of the Act, 
together with the apportionment cannot be taken 
as creating a new contract. 


Appeal from the decree of Mr. Justice 
Brett, dated March 24, 1908, in Second Appeal 
No. 1313 of 1906. 

Babu Ram Chandra Majumdar, for the 
Appellants. 

Dr. Priya Nath Sen, for the Respondent. 

Judgment.—tThis case comes before 
us by way of second appeal and arises out of 
a suit brought to recover rent and cesses with 
interest at l anna perrupee per month in 
respect of a jama of Re. 1-5-6; and, as- 
tounding as it may seem, this litigation which 
has lasted for over 4 yearsis now confined 
to the point as to whether interest is payable 
upon Re. 1-5-6. 

The decision of the lower appellate Court 
was in favour of the obligation to pay this 
interest and it was from that determination 
that the appeal was presented to this Court, 
and came inthe first instance before Mr. 
Justice Brett. That learned Judge consider- 
ed that the matter was concluded in favour of 
the appellant before him by a decree in a 
prior suit which appeared to him to support 
the plea of res judicata. That point has not 
been urged before us, but Dr. Priya Nath Sen 
has endeavoured with considerable ability to 
support the judgment under appeal on other 
grounds. It appears to me. however, that his 
argument must fail. The whole contention 
proceeds upon the theory that this suit ıs 
based upon anagreement subsequent to the 
passing of the Bengal Tenancy Act. That, I 
think, is not a true description of the position. 
The obligation arises out of a tenancy created 
prior to the passing of the Act, and the 
present suit as against the present de- 
fendant rests on that obligation. Though, 
there has been a distribution or apportionment 
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of the rent this was not destructive of the 
original obligation nor did it bring into 
operation the provisions of section 67 of the 
Bengal Tenancy Act. And, I come to that 
conclusion notwithstanding the further argu- 
ment addressed to us by Dr. Priya Nath Sen 
that the recognition of his acquisition of the 
interest in respect of which he is now being 
sued must be taken together with the appor- 
tionment as creating a now contract. That 
would be, I think, giving too great effect to 
that recognition. Admittedly, neither the 
apportionment nor the recognition alone would 
bring the case within the operation of the 
Bengal Tenancy Act and I do not think that 
their conjoint operation can create a result 
more favourable to the respondent before 
us. 

The result is that we think the decision of 
the District Judge should be confirmed. This 
appeal must, therefore, be allowed with 
costs. 

Appeal allowed. 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
LETTERS Parent Appsat No. 34 or 1908. 

June 2, 1909. 
Present :—Sir Lawrence Jenkins, 
and Mr. Justice Mookerjee. 
BASARAT ALI KHAN— Duvexpant No, 1 
— APPELLANT 
vereus 
MANIRULLA AND ANOTHER——PLAINTIFFS— 
AND ANOTHER— DEFPNDANT No. 2— 
RESPONDENTS. 

Landlord and tenant—Permanent lease—Corenant 
that tenant shall nt tranafer without letter from 
tandlord—No right of re-entry reserved—Assignment 
by tenant without letter, operatie. 

Where in a permanent lease there was a covenant 
to the effect that the lossee shall not transfer 
the land withont a lotter from the lessor, and 
there was no mght of re-entry reserved, and the 
lessee assigned her interest without such letter: 

Held, that the covenant 18 not void, but that the 
assignment is operative notwithstanding the covenant, 
and that a suit for damages against the lessee 
may lo at the instance of the lessor. 

Williams y. Earle, L. R, 8 Q. B. 789, followed. 

Parameshri v. Vittappa, 26 M. 157 and Nil Madhab 
v, Nurattam, 17 C. 826, referred to, 

Appeal under section 15 of the Letters 
Patent, from the decree of Mr. Justice 
Brett, dated April 3, 1908 in Second Appeal 
No, 2316 of 1906. 


Kr., C. J. 
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Babus Mahendra Nath Roy, Krishna Prasad 
Sarvadhtkary and Sattsh Ohandra Mukherji 
for the Appellant. 

Babu Dhirendra Lal Raat for the Re- 
spondent. 

Judgment.—tThis appeal arises out 
of a suit for possession of property. On the 
20th of October 1881, a permanent lease 
of the property in suit was executed by 
defendant No. 1 in favour of defendant No. 2, 
and in that lease was a covenant, in these 
terms, “you,” (that is, the lessee) “shall 
not be able to dig pits and tanks or to trans- 
fer the landin any way without a letter 
from me to that effect.” There was, however, 
no right of re-entry reserved. On the 
7th of April 1901, the lessee purported to 
assign her interest under this lease to the 
plaintiff.: Apart from the covenant which I 
have read, there can be no question that 
the assignment was good, for all notices and 
formalities required by the Bengal Tenancy 
Act were. given and observed. But it has 
been argued before us that the assignment 
was of no operation, at any rate as between 
the lessor and the lessee. The casein the 
first instance came before a learned Judge of 
this Court sitting alone, and he decided 
against the appellant's contention on the 
ground that the covenant was void and, in 
support of that view, reliance was placed on 
adecision in Nil Madhab Stkdar v. Narattam 
Stkdar (1). We aro not at present prepared to 
support the decision of the learned Judge on 
that ground. But we think that the assignment 
was operative notwithstanding the covenant. 
In support of this view may be cited the 
case of Williams v. Earle (2), where in refer- 
ence to a similar covenant it was said by 
Mr. Justice Blackburn, as he then was, that 

“though there is a covenant binding on the 
defendant not to assign, the assignment is 
nevertheless operative;’ and, on that foot- 
ing, damages were awarded in that suit. It 
has been conceded in the course of this 
case and it is the view that has been adopted 
by the Madras High Court in Parameshri v. 
Vittappa Shanbaga (3), that a suit for damages 
would lie, and that involves the view that an 
assignment notwithstanding sucha covenant 
would be operative. But, ifthe assignment was 
operative, it necessarily follows that. title did 

(1) 17 0. 826. 

- (2) L. R. 3 Q. B. 739. 

(3) 26 M. 167. } 
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pass to the plaintiff, and if this be so, then 
defendant No. 1 took nothing by his purchase 
in the execution procesdings. On this ground, 
we think, the decision of the learned Judge 
was correct. We, therefore, dismiss the 
appeal with costs. 

Appeal dismissed. 


(Not reported yet elsewhere. ) 
CALOUTTA HIGH COURT. 
Seconn Cit Arrear No. 1717 or 1907. 
April 30, 1909. 

Present :—Mr. Justice Chitty and 
Mr. JusticeV incent. 

SHEIKH BECHU—Dsrenpant— 

- APPELLANT 

`. -Yergus 
SHEIKH SOLIM-——PLAINTINP— RESPONDENT., 

Landund and tenant—Kjectment—Denial of landlord’s 
tstle-—Forfeiture—Under-raiyat—Bengal Tenancy Act 
(TIL of 1885), 8. 49 cl. (b). 

In a case under the Bengal Tenancy Act, tho 
denial of the landlord’s title by the tenant does 
not create a -forfeiture; and the under-raryat 
who denies his landlord’s title cannot be ovicted 
from his holding except after notice to quit as 
“prescribed by section 49, cl. (b) of the Bengal Ten- 
-anoy Act. 

Dhora Kairi v. Ram Jewan Kairi, 20 C. 101, followed. 


Appeal from the decree of the Third 
Sub-Judge of Hooghly, dated May 13, 1907, 


ee that ofthe First Munsif of Ulnberiah, 


ed_April 11, 1906. 


Babu Monmotho Nath Mookerjee, for the 
Appellant. : 
Babu Digambar Chatterjee, for the Re- 


spondent. 

Judgment.—tThe facts of this case 
appear from the judgment of the learned 
Subordinate Judge and we need not repeat 
them. It appears that the defendant is an 
under-ratyat of the plaintiff. The plaintiff 
sued the defendant for some arrears bhag 
paddy in 1904, when the defendant denied 
the plaintifi’s title. The plaintiff withdraw 
that suit and brought the present suit for 
khas possession of the land and for mesne 
profits. The learned Subordinate Judge 
has decreed the plaintiff's suit and the 
defendant has appealed to this Court. Under 
the Transfer of Property Act a denial of 
the landlord’s title would put an end to the 
tenancy, but that is not the case under the 
Bengal Tenancy Act and it has been held by 
this Court in the case of Dhora Kairi v. Ram 
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Jewan Kairi Mahton (1) thatinsuch a case 
the denial of title does not create a forfeiture 
and that the under-ratyat cannot be evicted 
from his holding except after notice to quit 
as prescribed by section 49, clause (b), of the 
Bengal Tenancy Act. That case is on all 
fours with the present and following it we | 
hold that the decree of the learned Subor- 
dinate Judge for khas possession and mesne 
profits cannot stand. The learned Subordi- 
nate Judge, however, found that the plaint- 
iff had a rawati title in this land and as 
to that he has given no declaration in his 
decree. We think that the plaintiff is en- 
titled to such declaration. It should be fur- 
ther stated that this decision will be without 
prejudice to the plaintiff’s right in any suit 
for arrears of rent or for ejecting the defend- 
ants as his tenant on account of the rent not 
being paid. We, accordingly, allow the appeal 
and modify the decree of the learned Sub- 
ordinate Judge; there will be a declaration 
that the plaintiff has raiyati interest -in 
the land in suit. In other respects, the 
plaintiff’s suit will be dismissed. Each party 
will bear his own costs of this appeal. 


Appeal allowed. 
(1) 20 0. 101. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
LETTERS Patent Appgat No. 37 or 1908. 
June 4, 1909. ~ 
Present :—-Sir Lawrence Jenkins, Kr., C. J., 
and Mr. Justice Mookerjee. 

ATAL RISHI AND ANOTHER—PLAINTIFFS— 
(APPELLANTS IN SECOND APPEAL)—AÅPPELLANTS 
versus 


LAKSHMI NARAIN GHOSE AND OTHERS 
—Derrnpants—(Responpents IN SECOND 
APPRAL) — RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), 88. 44 and 45 
—Raiyat brought on land by ijaradar—WNon-occupancy 
raryat—Eyectment—Raiyat obtaining possession from 

trespasser, 

As a general principle of law, a limited owner 
is not entitled to create a subordinate interest to 
continue after the termination of his own interest 
in the property. 

But when an yaradar having a limited interest 
brings a raiyat on the land, the status of such raiyat 
is defined and his rights are regulated by the Bengal 
Tenancy Act, and he becomes at least a non-occupancy 
raiyat, and can be ejected only if one or more of 
the grounds mentioned in section 44 of the Bengal 
Tenancy Act are made out, 
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A raiyat who has obtained possession in good 
faith from even a trespasser is entitled to be 


treated asa non-occupancy raiyat. 
Binad Lal Pahrasht v. Kalu Bramanik, 20 O. 708 


(E. B.), followed. h 

Appeal from the decree of Mr. Justice 
Brett, dated April 8, 19-8, in Second Appeal 
No. 1873 of 1906. a 

Babu Surendra Chandra Sen and Manmatha 
Nath Mukherjee, for the Appellants. 

Babu Surendra Nath Guha, for the Re- 
spondents. 

Judgment.—tThis is an appeal on be- 
half of the plaintiff in an action for eject- 
meat. The fifth defendant is the admitted 
owner of the property. In 1891 he granted an 
sjara to the first defendant which was to 
continue for five years from the 13th April 
1891. On the 24th December 1892, the 
father of the plaintiff purchased a non-trans- 
ferable occupancy holding from one of the 
ratyats on the property. It is conceded that 
this transfer could not be operative as against 
the landlord unless his ‘consent was obtained. 
The first defendant, who was tjaradar at the 
time, refused, as a matter of fact, to recognize 
this purchase by the father of the plaint- 
iff. He went further and took posses- 
sion of the holding which he subsequently 
settled with the fourth defendant. Upon the 
expiry of the «ara in April 1896, the 
purchase by the father of the pre- 
sent plaintiff was recognized by the fifth 
defendant. On the strength of this recogni- 
tion, the plaintiff now seeks to eject the fourth 
defendant, who, he contends, had no subsisting 
interest inthe holding upon the termination 
of the tjara lease, inasmuch as under the 
terms of the tara it was not competent to 
the yaradar to grant a sub-lease which was to 
continue after the expiry of the jara itself. 
The plaintiff argues in substance that the 
fourth defendant became a trespasser in April 
1896 and is consequently no longer entitled 
to remain in occupation of the holding, be- 
cause, as & general principal of law, a limited 
owner is not entitled to’ create a subordinate 
interest to continue after the termination of 
his own interest in the property. But though 
this may be assumed to be thegeneral rule, the 
obvious answer to its application in the case 
of the plaintiff is that although the tjaradar 
had only a limited interest in the property, 
the moment he brought the fourth defendant 
on the land, the latter became a rutyat whose 
status is defined and whose rights are regu- 
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lated by the provisions of the Bengal Ten- 
ancy Act. The possession of the fourth de- 
fendant, therefore, in its inception was law- 
ful and as he became a ratyathe acquired 
the rights of at least » non-occupancy ratyat. 
He could, therefore, be ejected only if one or 
more of the grounds mentioned in section 44 
of the Bengal Tenancy Act, were made out. 
No such ground is established. If section 45 
which was in force when the rights of the 
parties accrued, is assumed to apply—this, in- 
deed, is the view most favourable to the 
plaintiff—it is obviously of no avail. Sec- 
tion 45 provides that a non-occupancy raiyat 
can be ejected on the ground of the expiration 
of the term of his lease only if notice to quit 
has been served on him not less than six 
months before the expiration of the term. 
The section further provides that no suit for 
ejectment shall be instituted after six months 
from the expiration of the term. It is con- 
ceded that no such notice has been given 
in this case and the suit has been brought 
about eight years after the expiry of the 
term, if the defendant be treatcd as holding 
under a lease terminating at the same time as 
the tjara. The learned vekil for the appellant 
strenuously contended that it was a great 
hardship on the plaintiff that the fourth de- 
fendant, a sub-lessee under the tyaradar, who 
was not competent to grant a lease to last 
beyond the expiry of his own term, should be 
able to hold possession as against him. It 
may be pointed ont, in answer to this, that in 
the case of Binad Lal Pakrasht v. Kalu Pra- 
manik (1), it was ruled by this Court that a , 
ratyat who has obtained possession in good 
faith from a trespasser is entitled to be treat- 
ed as a non-occupancy ruzyat even as against 
the true owner: the present case is undoubt- 
edly much stronger than the one which was 
before the Full Bench. We must, therefore, 
hold that the plaintiff, on the strength of the 
recognition of his purchase of 1892 by the 
zamindar in 1896. did not acquire any title 
to eject the fourth defendant, who had 
meanwhile lawfully entered into occupation 
as a raiyat under authority from the tyaradar, 
The appeal consequently fails and must be 
dismissed. There will be no order as to 
the costs of this hearing. 


Appeal dismissed. 
' (1) 20 0. 708. 
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TRIMBAK GOPAL v. KRISHNARAO. 


(11 Bom. L: R. 889.) 
BOMBAY HIGH COURT. 
Crv Arprans Nos. 454 AND 589 or 1909. 
February 9, 1909. 

Present :—Mr. Justice Chandavarkar. 
TRIMBAK. GOPAL PARICHARAK 
versus 
KRISHNARAO PANDURANG 
AND 
KRISHNARAO PANDURANG 
versus 
VISHVANATH GOPAL BADRE. 

Ciril Procedure Lude (Act V of 1908), 8 9—Specific 
Relief Act (I of 1877), 8. 42—Temple worship neglected 
owing to quarrels amonj-servan’s of the Temple—Right of 
Committee minaging the Temple to hare worship 
performed by others—Suit—Trust—Jurisdiction of Ciel 

arts, D'nvel of plaintif’s right in written statement 
—Cuuse of action, 

The plaintiffs—members of the Managing Com- 
mittee of a Tomple—reoceived and held certain 
moneys as trustees for defraying the expenses of cer- 
tain kinds of religious worship in the Temple. The 
obligation to perform the worship was attached to 
certain hereditary servants who were paid from the 
fands in the hands of the Temple Committee. Owing 
to some quarrels among the said hereditary servants 
ofthe Temple, they ceased to perform the nccoasary 
worship. The result was that the worship duties, 
owing to the idol of the Temple, were neglected 
and the funds in the hands of the plaintiffs remained 
unspent for the purpose for which they held those 
funds as trustees. Therefore, they sued asking fora 
declaration of their right to disburse the funds in 
their hands by getting the worship performed by per- 
sons other than the hereditary servants : 

Held, that the suit was maintainable, as its object 
was to decide the right of the trustees to fulfil their 
trust unhindered. Vasudee v, Vamnaji, 5 B. 80, distin- 
guished. 

Obiter dic’um.—Hyven assuming that one set of the 
defendants had done nothing before suit to give the 
plaintiffs a cause of action against them, the denial 
of the plaintiffs’ right by them in their written state- 
ments is sufficient in law to cure that defect and entitle 
the plaintiffs to the declaration claimed as against 
them ander section 42 of the Specific Relief Act, 1377. 

Appeal from the decision of Vaman M. 
Bodas, Esquire, 1st Class Sub-Judge, Shola- 
pur. 

Mr. G. S. Rao, for the Appellant. 

The Hon’ble Mr. D. A. Khare, for the Re- 
spondent. 

Judgment.—It is contended for the 
appellants, on the authority of this Court’s 
decision in Vasudev v. Vamnajt (1), that a 
Civil Court has no jurisdiction to try a suit of 
the present character because its prayer is for 
a bare declaration of the plaintiffs’ right either 
to perform by themselves or to get performed 
certain religious ceremonies in a temple, and 

(1) 5 B. 80. 
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there is no contest as to any right to property 
or to any office. Carefally analysed, the suit 
isnot of that nature. The plaintiffs are members 
ofthe Committee of Management of the Temple 
of Shri Vithoba and Shri Rakhmabai at Pandhar- 
pur. They hold the office under a sanad from 
Government and receiveannually a certain sum 
of money for defraying the expenses of certain 
kinds of religious worship in the Temple, 
known as Sirkari puja. The obligation ig 
attached to that office to get that worship 
performed by the hereditary officers or 
servants attached tothe Temple. The plaint- 
iffs complain that those officers, owing to 
quarrels among themselves, have failed to 
perform the worship, with the result that the 
duties owing to the idol are neglected and the 
funds in the hands of the plaintiffs undisburs- 
ed forthe purposes for which the plaintiffs hold 
those funds in trust. Accordingly, they ask 
for a declaration of their right to disburse the 
funds by getting the worship performed by a 
suitable person or persons of their own choice 
in the event ‘of the hereditary officers or ser- 
vants of the Temple concerned failing to per- 
form it; and they ask for an injunction to 
restrain those officers or servants from ob- 
structing the plaintiffs in the exercise of the 
right so declared. 

The facts above stated, which are found 
proved by both the Courts below, distinguish 
the present case from that in Vasudev v. 
Vamnajt (1). The latter was a case of bare 
religious worship. Here the plaintiffs are 
trustees of 8 public charitable trust holding 
moneys in their hands for disposal in acertain 
manner for certain defined purposes. They 
hold the funds on behalf of the public for 
the benefit of the deity of the Temple, who, 
in Hindu law, is considered as a sacred entity, 
or ideal personality possessing proprietary 
rights: see Thackersey Dewraj v. Hurbhum 
Nursey (2). The deity of the Temple boing, 
according to that law, “ a juridical person as 
the ideal embodiment of a pious or benovelent 
idea as the centre of the foundation, this 
artificial subject of rights is as capable of 
taking offerings of cash and jewels as of land. 
Those who take physical possession of the one 
as of the other kind of property incur thereby 
a responsibility for its due application to the 
purpose of the foundation. They are answer- 
able as trustees and a remedy may 


(2) 8 B. 492, 
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- be sought against them for maladministration 
. by a suit open to anyone interested.” Manohar 
: Ganesh Tambexary v. Lakhmiram Govindram (8). 
It would bé so in the case of non-administra- 
-tion also. An action would lie against them 
' by the Advocate-General acting on behalf of 
‘the public to compel them to a due execution 
of their particular acts of duty. The obliga- 
_tion cast on them by the trust gives them a 
. corresponding right to disburse the funds after 
getting the religious worship, for which those 
~ funds are intended, properly performed. Such 
a right is not the less of a civil nature though 
«the funds are to be appropriated to religious 
. ceremonies. The Court is not called upon to 
‘enter into the adjudication of any rites or 
/ ceremonies as such. What it has to decide 
-is the right of the trustees to fulfil the trust 
“unhindered. DA 
The suit was brought against two sets of 
. defendants—one consisting of the Badves and 
the other consisting of the Shevadharis, of the 
“Temple. The lower Courts have given to the 
plaintiffs a decree as against both the classes 
of defendants. But itis urged in this second 
. appeal that the decree is erroneous in law so 
. far as it affects those Shevadharis who are not 
_ Pugaris, because these had nothing to do with 
the dispute between the Badves and the other 
_ Shevadharts which led to the stoppage of the 
_worship and compelled the plaintiffs to file 
the suit. This objection does not appear to 
have been raised in the lower appellate Court. 
That Court has found that the plaintiffs had 
to sue because of the condnct of the Badves 
and the Shevadhar’s, That finding of fact 
-included all classes of Shevadharis. Even 
assuming that the Shevadhart defendants, who 
, are not Pujame, had done nothing before suit 
_ to give the plaintiffs a cause of action against 


them, the denial of the plaintiffs’ right by. 


_ them in their written statements is sufficient 
„in law to cure that defect and entitle the 
plaintiffs to the declaration claimed as against 
| them under section 42 of the Specific Relief 
Act, 1877. 
The decree of the lower Court declares the 
right of the plaintiffs to get the worship 
, performed by “their Budves appointed perpe- 
tually, vis., the descedants of Bhimaji.” For 
the appellants it is complained that this term 
of the decree ignores the rights which they 
have according to the decrees passed by this 
Court in litigation between them and the 
(8) 12 B. 247, at 205, 
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Badves. I do not think that the declaration 
was intended by the lower Courts to have any 
such result. Butto prevent all ambiguity or 
misconstruction, I would add the words, 
“with due regard to the judicially declared 
rights of the other Badves and ‘the Sheva- 
dharis,” after the words above quoted. As to 
the second appéal preferred by: Mr. Chamier’s 
clients (S. A. No. 488 of 1907) Ido not think 
that there is any conflict or inconsistency be- 
tween the decree passed by the Subordinate 
Judge, Mr. Kotval, and that passed by the 
Subordinate Judge, Mr. Karkare, both of which 
have been confirmed by the lower appeal 
Court. 

The lower Court’s decree is imperfect in 
that it does not give to the plaintiffs the 
particulary relief for which the suit was 
brought. They asked for a declaration that 
in the event of the Badves and the Sheva- 
dharis refusing or failing to perform the 
Sirkari pujas, they (the plaintiffs) were 
entitled to get the puus performed by a 
suitable person or persons vf their choice. 
This declaration must bo added to the 
decree. 

The result is that the lower Court’s decree 
must be modified by adding the words andthe 
declarations above-mentioned. As to costs, 
the appellants in Second Appeal No. 454 of 
1907 must pay the costa of the respondents 
(separate sets for plaintiffs and the respondent 
defendants). In Second Appeals No. 588 and 
589, the appellants must have their costs from 
the respondents. In Second Appeal No. 488 of 
1907 each party should bear his own 
costs. 


Decree varied. 


(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
SECOND Orit Appean No. 1325 o 1905. 
March 2, 1909. 

Present :~-Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
SANNASI AMBALAGARAU AND axnorHeR— 
PLaintrers—A PPBLLANTS 
Versus 
VENKATAPATHY CHEITY AND orasrs— 


4 DEFENDANTS— RESPONDENTS. 
Injunction, swt for—No prayer for declarstion— 
Marntainability of surt, 
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Where title is denied a suit for injunction is main- 
tainable, though not coupled with a prayer for declara- 
tion of title, as the prayer for an injunction necessarily 
involves a declaration of title. 

Second appeal sgainst the decree of the 
District Court of Trichinopoly, in A. S. No. 7 

‘of 1905, presented against the decree of 
the District Munsif of Srirangam, in O. 8. 
No. 162 of 1903. g 

Mr. T. Rangachariar, for tho Appellants. 

Mr. T. V. Seshagiri Atyar, for the Re- 
spondents. 


‘Judgment.—tThe Judge holds that. 


if the plaintiffs had sued for a declaration of 
title and for an injunction, then the suit would 
be maintainable, but as the suit is only 
for an injunction he holds that it will not lie. 
But the prayer for an injunction necessarily 
involves a declaration of title where the title 
‘ig denied. The decree of the Judge cannot be 
upheld. We set it aside, direct him to restore 
the appeal to his file and dispose of it in 
accordance with law. Costs will abide the 
event. 
Appeal allowed. 


(6 A. L. J. 524.) 
ALLAHABAD HIGH COURT. 
Sgconp Crvin APPRAL No. 542 or 1907. 

~ June 4, 1908. 

Present :—Mr. Justice Banerji. 
BHAGWAN DAS—Derenpant—APPELLANT 
VErsus 
MANOHAR LAL—Ptarntier— 
RESPONDENT. 

Land Revenue Act (XIX of 1873), sẹ. 48, 49, 
50—Zamindar eecluded from settlament— Beproprictary 
tenant—Bopropricary riyta sold in auction—S'atus 
of purchaser that of a tenant-at-will 

A sumindar was excluded from settlement, without 
lus refusing it, because he had refused the assess- 
ment offered by the Settlement Ofiicer, and was allowed 
a malikana allowance in recognition of his proprietary 
rights Held, that his proprietary rights were lost 
and he became an exproprictary tenant of the sir land 
which he had held as a proprietor., 

As the rights of an exproprietary tenant arc not 
liablo to sale in execution of a deorece, an auction- 
purchaser of such rights can only by regarded asa 
tenant-at-will. 

Second appeal from the decree of C. 
Rustomjee, Esquire, Additional Judge, Agra, 
confirming the decree of M. S. Habibullah, 
Assistant Collector, Agra, 

Baldeo Ram Dave, for the Appellant. 

Mohan Lal Sandal, for the Respondent, 

Jsudgment.—this appeal arises in 
aavit for ejectment under sections 58 and 63 
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of the Agra Tenancy Act. The facts which 
are somewhat complicated are as follows. 
The defendant-appellant purchased at auction 
in 1900 the rights and interests of one Data 
Ram in the village Birehru. This Data Ram 
was the zamindar of 4 shares out of 100. 
shares in the village. The revenue of the 
village was assigned to the predecessor-in- 
title of the plaintiff. At the settlement which 
preceded the settlement of 1875, Data Ram 
refused to accept the assessment offered by 
the Settlement Officer and accordingly settle- 
ment was made with the assignees of the. 
Government revenue who were called mu-. 
afidars, Data Ram and other persons similarly, 
circumstanced being allowed a mualtkana 
allowance and permitted to continue to hold 
possession of their sir land. At the Settle- 
ment of 1874 and 1875 Data Ram and others. 
asked that settlement should be made with 
them. The Assistant Collector refused to 
grant their application and by an order, dated. 
lst October 1875, an extract from which is 
given in the judgment of Mr. Ganga Sahai, 
dated 29th September 1898, on the record 
of this case, he decided as follows :— 

“T find that plaintiffs (Date Ram and 
others) are not entitled to the settlement, 
but only to be paid a malikana allowance of 
10 per cent. onthe jamabandi as found by the, 
Settlement Officer at the time of the settlement, 
the khewat showing the distribution thereof, 
and also to the possession of their str holding 
at certain fixed rents to be determined by the 
Settlement Officer at settlement.” 

After the auction sale'at which the appel- 
lant purchased, his name was entered as a 
tenant-at-will. The present suit was brought 
to eject him on the ground that he was a 
tenant-at-will. His answer was that he had 
a proprietary right to the land and was not 
liable to ejectment. The Coyrt of Revenne in 
which the suit was brought had undor the 
provisions of section 199 of the Agra Tenancy 
Act, two courses open to it. It-might either 
have required the defendant to institute a 
suitin the Oivil Court, or it might have deter- 
mined the question itself. In this case the 
Revenue Court selected to determine the ques- 
tion of title and came to the conclusion that 
the defendant was a tenant-at-will and order-, 
ed his ejectment. This decision has been 
affirmed on appeal by the learned -Additional 
District Judge. 
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The question is whether Data Ram, in 
whose shoes the defendant stands, had a 
proprietary right in the land in suit or he 
was an exproprietary tenant. If he was an 
exproprietary tenant, his right as such was 
not liable to sale in executior of a decree and 
under his auction purchase the defendant 
acquired no title and his possession can only 
be regarded as that of a tenant-at-will. 

Tf, on the other hand, Data Ram had pro- 
prietary right in the land, he became an ex- 
proprietary tenant in respect of his sir on 
the sale of his proprietary rights, and the 
defendant can only be deemed to be his sub- 
tenant and the defendant may fairly contend, 
as he does, that the plaintiff has no right to 
sue for his ejectment. What then was the 
status of Data Ram in respect of the land in 
question P? As I have said above, he did not 
refuse to accept the settlement and therefore, 
sections 48 and 49 of Act No. XIX of 1873 
did not apply and section 50 which confers 
on a proprietor excluded from settlement 
under sections 48 and 49 the right to hold 
sir land as an exproprictary tenant is equally 
inapplicable. Similarly section 52 was also 
inapplicable’; therefore, it is ‘extremely doubt- 
ful whether it can be said, as has been held 
by the Court below, that Data Ram became 
an exproprietary tenant under section 50 of 
Act No, KIK of 1873. However, upon his 
being excluded from settlement and allowed 
a malikana allowance in recognition of the 
proprietary rights which he originally held, 
he lost his proprietary rights and became the 
exproprietary tenant of the sir land which he 
held as proprietor. It was clearly under- 
stood by the Assistant Collector when he 
made the order of Ist October 1875, that his 
status was to be that of an exproprietary’ 
tenant within the meaning of the Rent Act 
No. XVIII of 1873. As Data Ram was in 
this view an exproprietary tenant, the defend- 
ant did not acquire under the anction pur- 
chase of the rights and interests of Data Ram 
his rights as an exproprietary tenant and can 
only be deemed to be a tenant-at-will. The 
Court below was, therefore, right in upholding 
the order for his ejectment and this appeal 
must be, and it hereby is, dismissed with 
costs. 

l Appeal dismissed. 
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(11 Bom. L. R. 402.) 
BOMBAY HIGH COURT. 


ORIGINAL Cwm Suir No. 729 or 1908. 
March 29, 1909. 
Present :—Mr. Justice Russell. 
FATMABAIT 
VETSUS 


HAJEE CASSAM JUSAB. 

Civil Procrdure Oode (Act Vof 1908), Order KI, Rauls 
1ö—Inspection of documents—Verbatim et litera- 
tim copies may be taken—Custs of intpectùun and 
comes—.Prachice. 

A party taking an inspection may be allowed 
to take copies of documents verbatim et literalun 
but that party ‘will bear their own costs of taking 
such inspection and making of such copies, though 
under exceptional circumstances such costs may be 
made costs in tS cause. 


The Hon. Mr. Strangman, Advocate-Gener- 
al, in support of the summons. 

Mr. Lowndes, for the Opponents. 

Order.—This suit was filed by the two. 
widows of one Hajee Suleman Hajee Cassam 
aguinst several defendants, and claims amongst 
other things administration of the estate of 
the said deceased, andthat the rights of the 
deceased and defendants Nos. 1 to 4.may be 
ascertained and declared, and for mainten- 
ance. The defendants Nos. 1 and 2 have put in 
a lengthy written statement raising a number 
of contentions. Stated very shortly the effect 
of the written statement is this that there is 
nothing due to the estate of the deceased. 

In the course of the conduct of the case the 
usual order for inspection was made; and when 
the defendants’ attorneys found that the 
plaintiffs’ attorneys were copying a large 
number of documents which had been referred 
to in their affidavit of documents, they raised 
objection. They said that copies of documents 
verabtim et literatim were unnecessary and that 
time was being wasted; and they declined to 
give any further inspection. Thereupon, the 
plaintiffs took out the present summons, 
which calls upon defendants Nos. 1 and 2 to 
appear to show cause why they should not 
give inspection to the plaintiffs of the docu- 
ments disclosed in the affidavit of documents 
of the said Ist and 2nd defendants. And it 
appears the defendants’ attorneys declined to 
allow the inspection togo on unless the sum of 
Rs. 200 was deposited for the costs of such 
inspection. 

Now, obivously a somewhat important point 
is raised viz., as to the right to take copies of 
documents, and I have taken the opportunity, 
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since the matter was argued, of looking into 
the cases on the point. 

The first thing obviously to refer to is O. 
XI, R. 15, of the Civil Procedure Code, 1908. 
That says :— 

Every party toa suit shall be entitled at any time 
to give notice to any other party, in whose pleadings or 
affidavits reference is made to any document, to 

“produce such document for the inspection of the party 
giving such notice, or his pleader, and to permit him 
or them to take copies thereof. 

That is a distinct assertion that copies are 
permissible and ought to be allowed and I 
find that in the case of Pratt v. Pratt (1) 
‘Bacon, V. O., says:— - 

“ Then it is said that the plaintiffs have no right to 
take copies. Why should they not take copies? A 
copy is merely for the purpose of assisting the 
memory, and isnot evidence unless the original is 
lost. If I have a right to inspection, I can learn the 
original by heart, and I then have a copy in my mind. 
What is to prevent me-from writing it out from 
memory when I get home ? Then why should not a 
copy be taken ? The summons must be allowed” 

Then I see the same principle has been 
followed in Bevan v. Webb (2) where Collins, 
‘L. J., says :— 

“ The principle upon which this right of inspection 
rests, has been discussed in other cases, and it has 
been distinctly stated when the question his arisen 
whether the right to inspect implies the right to take 
copies. It hag been held that that right is implied in 
the right to inspection and why P? Because the inspeo- 
tion would not be effectual in the sense in whioh it 
was intended to be, unless it carried with itasa 
corollary that incidental right.” 

To the same effectis the case which arose 
as to the right of inspection and perusal of 
the register of debenture stock-holders, viz., 
the case of Mutter v. Hastern and Midland 
Beuilwizy Oo. (3) where Lindley L. J. says:— 

“I have not been able to find a single case either 
at law or in equity in which the Court has ever held 
‘that a person having a right to inspect a document has 
not alsoa right to taken copy of it, or of so much of 
it as he requires for some legitimate purpose. The 
right to take a copy, is treated as incidental to the 
right to inspect and the common form of orders to 
inspect is to inspect and take copies.” 

Therefore, it appears to me that I am bound 
to hold that in this case the plaintiffs are 
entitled to take copies of the documents. 

Then itis said that I ought to make an 
order under Rule 173 of the High Court 
Rules that further security be given. The rule 
is aa follows :— 

“Any party seeking discovery by interrogatories shall, 
before delivery of interrogatories, pay into Court, to 

(1) on 51 L. J. Oh, 839. 

(2) (1901) 2 Oh 69,74; 70 L.J. Oh. 536 ; 49 W. R. 
518 ; 84 L.-T. 609; 17 T. L. R. 440. 

| (8) 88 Oh. D. 92, 105; 59 L. T. 117; 36 W. R. 401; 
67 L. J. Ch. 615, 
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abide further order, the sum of Rupees 50 or such 
greater sum as the Judgo may direct. Any party 
seeking discovery otherwise than by interrogatories 
shall, 1f so ordered by the Judge, pay into Court, to 
abide further order, the sum of Rupees 60and may be 
ordered farther to pay mto Court as aforesaid such 
additional sum asthe Court or a Judge shall direct. 
The party seeking discovery shall, with his interroga- 
tories or where any payment into Court has been so 
ordered as aforesaid, with the order for discovery, 
serve a copy of the receipt for the said payment into 
Court, and the time of answering or making discovery 
shall in all cases commence from the date of the 
service of the interrogatories or order for discovery. 
The party from whom discovery is sought shall not be 
required to answor or make discovery unless and until 
the said payment, if so ordered as aforesaid, has been 
made,” 

Having regard to the order that I propose to 
make in this case, I do not propose to 
order any -security to be given by the 
plaintiffs. 

It appears from the case of the Republic of 
Peru v. Weguelin (4) that, the general role of 
practice with regard to the inspection of 
documents is that the costs of inspection must 
be paid by the party inspecting, though, semble, 
that under exceptional circumstances, such 
costs may be made costs inthe cause. There 
is a very lengthy judgment of Bovill, ©. J., in 
that case and itappears to me that isa case 
whch I shall be justified in following. 

Were it not for the rule I have referred to 
and the practice, I confess it would require-a 
very great deal to make me hold that it was | 
absolutely necessary for any party to take 
verbatim et literatim copies of documents. I 
had the opportunity of seeing one of the copies 
made and that copy contained every word and 
every letter of the document, which obviously 
adds to expense and: delay. However, there 
is the law and | am bound to follow it. 
` The order which I make is that the summons 
be made absolute. The plaintiffs to be 
allowed to continue their inspection and to 
take copies of any documents, but that the 
plaintiffs do bear their own costs of taking 
such inspection and making such copies in 
any event. The defendants’ costs of such 
inspection to be costs in the cause. A 

I wish to refer to another matter, and that is 
this, that’ the correspondence attached to the 
affidavit, on which the sammons was granted, 
to my mind is absolutely and entirely a waste 
of money and unnecessary, and I am determin- 
ed to, as far as I can, stop suck a state of 


` things. ` The last letter of the defendantas 


(4) (1872) L. R. 7 O. P. 852 
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attorneys goes over two full brief sheets and 
is a recapitulation of the whole correspondence 
before, and, in my opinion, the Taxing Mastor 
ought not to allow the costs of this correspond- 
ence except atthe outside one letter to the 
plaintiffs and one letter to the defendants. 

With this direction costs of the summons to 
be costs in the cause. 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Crriiunat REVISION Case No. 61 or 1909. 
(ORISINAL Revision PETITION No. 51 or 

1909.) 
April 7, 1909. 
Present :—Mr. Justice Abdur Rahim. 
VELLAI GOWNDEN—P gtrrioner— 
ACCUSED 
VETEUS 
EMPEROR. 

Penal Code (Act XLV of 1860), s. 200—Public nuisance 
—Obstruction caused by acts of third parties tn accused's 
land—-Offence. 

Where some persons diverted the water of a stream 
into the land of the accused with the result that a cer- 
tain path was obstructed, and the accused was charged 
Ta ani convicted of an offence under section 290, 

Held, that the conviction was wrong and should be 
get aside. 

Petition under sections 435 ‘and 439 of the 
Oriminal Procedure Code, praying the High 
Court to revise the judgment of the Deputy. 
Magistrate of Pollachi in Criminel Appeal 
No. 49 of 1908, preferred against the convic- 
tion of the Stationary Sub-Magistrate of 
Pollachi in ©. C. No. 297 of 1908. 

Mr. V. O. Seshachartar, for the Petitioner. 

The Public Prosacutor, for the Crown. 

Order.—Upon the facts found by the 
Appellate Magistrate the conviction of the 
accused under section 290, Indian Penal Code, 
cannot obviously be supported. Some per- 
sons diverted the water of a stream into the 
land of the accused with the result that a 
certain path was obstructed. I fail to under- 
stand how the lower appellate Court could 
have held the accused responsible under sec- 
tion 290, Indian Penal Code, for causing a 
public nuisance, even if what happened did 
amount toa nuisance when it was not he 
that did the act complained of. The convic- 
tion is, therefore, set aside and the fine, if 

‘paid, is to be refunded. 
Oonviction quashed. 
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BANDI ©. RAMA DIN. 
(6 A. L. J. 516). 


ALLAHABAD HIGH COURT. 
Seconp Crvit Arrear No. 196 or 1908. 
April 7, 1909. 

Present :—Mr. Justice Richards. 
BANDI—DeErenpant—APPELLANT 

~ versus 

RAMA DIN—P taintipr—RESPONDERT. 

Malicions prosocution—Falee sta’emert made to police 
— Prosecntion in consequence—Lnahility of informer 

If a man makes a false and malicious statement to 
the police with the intention of setting the Oriminal 
Jaw in motion against his enemy, and as @ conge- 
quence of his statement criminal proceedings follow,he 
ought to be held liable in damages in a suit 
for malicious prosecution, Dudhnath Kandu v. 
Mathura Prasat. 24 A. 817; Balbhaddar Pande w. 
Basdev Pande, 29 A 44; distinguished ; Narasinga 
Row v. Muthaya Pilla’, 26 M. 362; Gaya Prasad 
Tewari v. Sardar Bhagat Singh, 12 C. W. N. 1017; 80 
A. 525; referred to. 

Therefore, a person who not only makes a 
complaint, which results in criminal proceedings, but 
also takes the case in revision to the High Court, 
is liable to pay damagos to the innocent person 
aggrieved by his action. S 

Second appeal from the decree of W. 
Tudball, Esquire, District Judge of Cawnpore, 
confirming the decree of Pandit Bishamber 
Nath, Munsif of Cawnpore. 

M. L. Agarwala, for the Appellant. 

P. L. Banerji (for Durga Charan Banerji), 
for the Respondent. 

Judgment.—tThe facts out of which 
this appeal arises are shortly as follows: 
Owing to the exertions of the plaintiff certain 
dacoits were convicted. It was alleged that 
two of the original defendants had harboured 
the dacoits, and the same two defendants 
were subsequently prosecuted by, the Police 
for harbouring one of the dacoits. The plaint- 
iff alleged that these defendants instigated 
the third defendant who is the appellant here 
to bring a false charge of forging a bond 
against the “plaintiff. The prosecution was 
instituted against the plaintiff in respect of 
the alleged forging of the bond. His house 
was searched. Warrant was issued for his 
arrest. The matter was investigated by «a 
Magistrate and the plaintiff was discharged. 
He then instituted the present suit sgainst 
all three defendants for malicious prosecution. 
Two of the defendants pleaded that they had 
nothing to do with the prosecution. This 
issue was found in their favour and the plaint- 
iff’s suit was dismissed against them. The 
appellant here never pretended that he- had 
not instituted the prosecution, On the 
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contrary he pleaded that his complaint was 
quite true and that the bond had been really 
forged. It appears that the appellant did 
make a complaint in the Magistrate’s Court. 
The Courts below have found that the bond 
was quite a genuine bond, and that the 
prosecution was malicious. The only point 
argned here on behalf of the appellant is that 
he was not responsible for the prosecution, 
and he relies on the case of Dudinath Kandu 
v. Mathura Prasad (1). In my opinion this 
case has no application whatever to the pre- 
sent. In the first place it was a first appeal 
in which the Court was Judge of both law and 
fact. The snit was, like the present, a suit for 
malicions prosecution. The appellate Court 
was entitled to go into the question of malice, 
and want of reasonable and probable cause. 
At page 319 of the report the learned Judges 
say: “The prosecution which was directed, 
was directed by the Magistrate suo moto and 
not on the complaint of the defendant or in 
any application made by him for the issue of 
process. The words complained of were 
spoken by the defendant on a privileged 
occasion, namely, when he was being examined 
before a Magistrate in the course of a crimi- 
nal proceeding.’ The case of Balbhaddar 
Pande v. Basdeo Pande (2) was also relied on. 
That was a suit for damages for mali- 
cious imprisonment and not for malicious 


prosecution: The facts were quite differ- 
ent. The defendant in the suit for 
malicious imprisonment had been badly 


beaten. He named certain persons as being 
the persons who had attacked him. The 
Police arrested those persons. They were 
subsequently discharged, and then they sued 
for malicious imprisonment. The Court held 
that under these circumstances it was the 
police and not the defendant who had im- 
prisoned the plaintiff. The learned Judges 
cited with approval the case of Nurasinga Row 
v. Muthaya Pillai (8). The judgment in that 
case is very short. It seems to me that, if a 
man makes a false and malicious statement 
to the police with the intention of setting the 
criminal law in motion against his enemy, 
and that asa consequence of his statement 
criminal proceedings follow, ho ought to be 
held liable in damages in asnit for malicious 
prosecution. In a recent ruling of the Privy 

I 24 A. 317. 

2) 20 A. 44. 

(8) 26 M. 362. 
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Council in Qaya Prasad Tewari v. Sardar 
Bhagat Singh (4), their Lordships explàin 
that the principlo laid down in the case of 
Narasinga Row v. Mutheya Pillai (8), 
although sound when properly understood, is 
not of universal application. At page 1021 
of the report, their Lordships say: “Tho 
question in all cases of this kind (malicious 
prosecution) must be ; who is the prosecutor, 
and the answer must depend upon the whole 
circumstances of the case. The mere setting 
of the law in motion is not the criterion. 
The conduct of the complainant before and 
after making the charge must also be taken 
into consideration. Nor is it enough to say 
that the prosecution was instituted and con- 
ducted by the police. That again isa ques- 
tion of fact. Theoretically all prosecutions 
are conducted inthe name and on behalf of 
the Orown, but in practice this daty is often 
left in the hands of the porsén immediately 
aggrieved by the offence, who pro hac vice 
represents the Crown.” In conclusion their 
Lordships say at page 1022- “In the 
opinion of their Lordships it would be a 
scandal if the remedy provided by this form 
of action were not available to innocent 
persons aggrieved by such unfounded 
charges.” In the present case the appellant 
not only made a complaint which resulted in 
criminal proceedings, but he also took the 
case in revision to this Court. I dismiss the 
appeal with costs. 
Appeal dismissed. 
(4) 12 C. W. N , 1017; 80 A. 525. 


(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
CRIMINAL Reviston Casp No. 589 or 1908. 
(ORIMINAL Revision Permios No. 416 oF 
1908). 

April 15, 1909. 

Present:—Sir Ralph Benson, Judge and 
Mr. Justice Miller. 

Inre CHILLASHI NANU NAIR AND 
OTHERS—P a#TITIONERS. 

Criminal Procedure Code (Act Vof 1898), s. 476— 
Order under the section must sh w that it was part of 

proceedings in the trial—Jurisidction 

An order passed by a Oourt under section 476, 
Oriminal Procedure Code, should show that it was part 
of the proceedings in the trial in which the alleged 
offence was cominitted; otherwise the order should 
be deemed to have been made without jurisdiction. 
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Rahvmadulla Sahib v. Emperor, 31 M. 140 and 
Asyakanny Pillay v. Emperor, 82 M. 49,19 M. L. J. 42; 
4 M. L. T. 404; (1909) 1 Ind. Cas. 597, followed. 

Petition under sections 435 and 439 of the 
Code of Criminal Procedure, praying the High 
Court to revise the order passed by the Sub- 
divisional Magistrate of Mayaneram in Misc. 
Case No. 21 of 1907. 

Mr. K. P. M. Menon, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Judgment.—tI the absence of any- 
thing to show that the Magistrate’s order 
under section 476, Criminal Procedure Code, 
was part of the proceedings in the trial in 
which the alleged offence was committed, we 
are bound by the decision of the Full Bench 
in Rehimadulla Sahib v. Emperor (I), and 
Atyakannu Pillay v. Emperor (2), and must 
hold that the ordet was made without juris- 


diction. We set it aside. 
x% Order set aside. 
2 3l M. 140. 


2) 82 M. 49; 19 M.L J. 24; 4M. L T. 404; (1909) 
1 Ind. Oas. 597. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
CRIMINAL MISORLLANEOUS PETITION 
No. 51 or 1909. 

April 6, 1909. 

Present :—Sir Ralph Benson Judge, and 
Mr. Justice Miller. 
SINGARANELU MUDELIAR—PeritionEr 
versus 
VARDARAJA MUDELIAR— RESPONDENT. 

District Mumcipalities Act (Mad, IV of 1884,) ru'ca 
under—Criminal Procedure Oode (Act V of 1898), 5. 
195—J*roceedsngs of Oullectur according sinction for 
prosecution—Appeal, 

The Collector of a District acting under the rules 
framed under the Madras District Municipalities Act, 
1884, is not a ‘Court’ within the meaning of section 
196, Criminal Procedure Code, and no appeal lies to 
the District Judge against an order passed by him 
under that section. 

Application to the High Oourt against the 
order of the Court of Sessions of Chingleput 
Division, dated 30th September, 1908, in 
Criminal Miscellaneous Petition No. 12 of 
1908, refusing to interfere with the order of 
the Collector of Chingleput in his proceedings, 
dated 4th July, 1908, according sanction 
under section 195, Criminal Procedure Code, 
to prosecute the said petitioner for offences 
under sections 182 and 193 of the Indian 
Penal Code. 
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[1909 
UM ED BABAR 0. KHUSHALBHAI. 


Messrs. T, Vencatasubbir and Narayana 
Shastri, for the Petitioner. 

Joseph Satya Nadar, for the Respondent. 

Order.—We are not satisfied that the 
Collector acting under the rules framed under 
the District Municipalities Act, 1884, is a 
‘Court’ within the meaning of section 195, 
Criminal Procedure Code. If he is not a 
‘Court’ no appeal lies to the District Judge. 

We, therefore, dismiss the petition. 


Petition dismissed. 


(11 Bom. L. R. 896.) 
BOMBAY HIGH COURT. 
February 22, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 

UMED BABAR 
versus 


KHUSHALBHAI KEVALBHAI. 

Hindu Law—Relinguishment—Partstion--Each mèm- 
ber is presumed to represent not only himself but also 
his sons—Geneart rule—Haceptin, 

In Hindu law a partition i is none-the-less a partition 
if a member instead of receiving his share of property, 
as it exists, receives a money value of it and rélin- 
quishes all his rights. 

At a partition among the members of a joint Hindu 

family eagh member is presumed to represent not 
only himself but also his sons, and the soit takes his 
share through his father as being included in the share 
allotted to his father. That is the general rule, but the 
parties to a partition may depart from it by allotting a 
share to a member of the family without including his 
gon or sons in thatallottment. Therefore, a partition is 
binding on a son unless he can show some legal ground 
for setting it aside; for instance, that it was the re- 
sult of fraud, or that what his father received in 
cash did not represent the fair value of his share. 

Facts—At a partition of a joint Hindu 
family a member got some cash and passed a 
release relinquishing his right to the rest of 
the family property. In 84 subsequent litigation 
the son of that member alleged that the release 
was not binding on him as his father had 
no authority to pass a release as regards the 
son’s interest in the family property. 

Mr. L. A. Shah, for the Appellant. 

Mr. H. O. Ooyagt, with Mr. XK. M. Talyar- 
khan, for the Respondent ` 

Judgment.—wWhat is called by the 
parties a relinguishment by the 2nd defend- 
ant’s father was in substance a partition of 
the family property between him and his 
co-parceners, and it is none-the-less a partition 
within the meaning of that term in Hindulaw 
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though instead of receiving his share of the 


property as it existed then, the 2nd defend- | 


ant’s father received the money value of it. 
It isurged that, that partition isnot binding 
on the 2nd defendant because the latter was a 
minor then and the deed, Exhibit 38, contains 
no express words to show that his father and 
his co-parceners intended to include the 2nd 
defendant’s share in his father’s share. But 
the rule of Hindu law is that at a partition 
among the members ofa joint family, each 
member is presumed to represent not only 
himself, but also his sons and the son takes 
his share through his father as being 
included in the share allotted to his 
father. That is the meaning and result 
of the text: ‘Among sons by different 
fathers, the allotment of shares is according 
to the fathers.’ (Vyavahara Maynkha. 
Mandlik’s edition, page 44, lines 27 and 28). 
That is the general rulo, but the parties to a 
partition may depart from it by allotting a 
share to a member of the family without 
including his son or sons in that allotment. 
In the present case in Exhibit 38 it is dstinct- 
ly stated that the 2nd defendant’s father 
received’cash in lieu of his§th share. That 
share, ib is admitted, obviously included his 
son’s (the 2nd defendant’s) share. The 
partition , therefore, binding on the 2nd 
defendant unless he could show some legal 
ground for setting it aside; for instance, that 
it was the result of fraud or that what his 
father received in cash did not represent the 
fair value of his share. But this point does not 
appear to have been made clearly in the first 
Court. The Subordinate Judge no doubt 
refers to certain circumstances such as the 
inexperience and youth of the 2nd defendant’s 
father at the time of partition, but it was 
not the case of the defendant in his written 
statement nor was the evidence directed to any 
such defence. It certainly was not made in 
the Court of appeal. Even here the ground 
urged before us was different. The decree 
must be, therefore, confirmed with costs. 
Decree confirmed. 
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(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
Sreconp Orvin APPEAL No. 254 or 1905. 
March 1, 1909. 

Present :—Sir Arnold White, Chief Justice, 
and Mr. Justice Muller. 
MUHAMAD HUSAIN ROWTHER AND 
OTHERS—-A PPELLATNS 
VETTIUS 
MUHAMAD ABUBAKAR ROWTHER AND 


OTHERS—-RESPONDENTS. 

Custom—Customary right to use a tank fur bathing, 
washing and taking water, whether involres a general 
right of access, 

The existence of a customary right to use a tank for 
the purpose of bathmg and washing and taking water 
therefrom does not necessarily involve a general right 
of access to the tank. The customary right may be 
limited to excess by a particular side. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Negapatam in 
Appeal Suit No. 4 of 1904, presented against 
the decree of the Court of the District Munsif 
of Negapatam in O. S. No. 84 of 1902. 

Messrs. T. V. Neshagtri Atyar and M. 
Narayanaswam:i Atyar, for the Appellants. 

The Government Pleader, for the 12th re- 
spondent (Secretary of State for India.) 

Messrs: L. A. Govindaragava Atyar and 
T, V. Gopalaswamt Muduliar, for the other 
Respondents. 

FINDING. 

The question whether the defendants or the 
Government are the owners of the tank in 
question was not raised in the issues; and 
there is no finding by the District Munsif or 
by the Sabordinate Judge as to whether the 
Government or the defendants are the owners. 

Before we dispose of the appeal we think 
that there should be an express finding 
as to this, and we accordingly ask the lower 
appellate Court to submit a finding as to 
whether Government or the defendants are 
the owners of the tank in question. Fresh 
evidence may be taken for the purpose of this 
finding. 

We also ask the lower appellate Court to 
submit a finding on the question whether the 
plaintiffs haves customary right to use the 
tank for the purpose of bathing and washing 
and taking water therefrom and of obtaining 
access thereto by means of steps upon the 
western side. As regards this issue both 
sides will be at liberty to call any witnesses 
they have already examined, but no fresh 
witnesses may be called. 
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The findings should be submitted within 
two months after the re-opening of the lower 
appellate Court. 

Seven days will be allowed for filing objec- 
tions. 

[In compliance with the above order the 
Subordinate Judge found on the first issue 
remitted to him for trial that the tank be- 
longed to Government, and on the second issue 
that the plaintiffs had a right of access on the 
northern and eastern sides, but not on the 
western side. | 

This second appeal coming on for final 
hearing after return of the above findings, the 
Court delivered the following 

Judgment.—tThe finding of the Sub- 
ordinate Judge upon the second issue sent 
down is, as we read it, a finding of a 
customary right in the plaintiffs to use 
the tank, with this limitation that for 
the purposes of this use they had a right of 
access to the tank on the northern and eastern 
sides, but no right of access on the western 
sido. This being so, there is no customary 
right in the plaintiffs which has been infringed 
by the erection by the defendants of the fonce 
on the western side. 

We cannot accede to Mr. Govindaraghava 
Ayer’s contention that the finding of a cus- 
tomary right to use involves a general right 
of access. There is no reason why a custom- 
ary right should not be limited in the way, 
as we read the finding, the Subordinate Judge 
intended to limit it. 

On the first issue the Judge finds that the 
property in the tank is in the Government and 
that there has been a dedication to the use of 
the public in general. Ib is not the plaintiffs’ 
case that they have any rights as members 
of the general public. They rely on their 
customary right only. In view of the finding 
on the second issue, we must hold that the 
plaintiffs have failed to show that any rights 
of theirs has been infringed by the defendants 
Nos. 1 to 11 and that consequently their suit 
fails. 

We must set aside the decrees of the lower 
Courts and dismiss the suit with costs through- 
out one set. : 


Appeal allowed. 
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(Not reported yet elsewhere.) 


‘MADRAS HIGH COURT. 
CemmyaL Revision Case No. 549 or 1908. 
CRIMINAL Revistox-Patrrion No. 387 oF: 
1908. 
April 8, 1909. 


Pent :—Mr. Justice Abdur Rahim. 
PASUPATHY MUDALI AND OTHERS 
— PETITIONERS 

y versus 
JA. SUBRAMANYA GURUKKAL— 
RESPONDENT. 


Criminal Procedure Code (Act F of 1898), 8 145— 
Enquiry into the question of possession—Finding of 
Magistrats based ona Police report—Illegalsty 

In pro under section 145, Oriminal Proce- 
dure Oode, the Magistrate should himself enquire as 
to the fact of possession and record his finding on the 
evidence laid before him. 

Where a Magistrate arrived at a finding on the basis 
of certain alleged admissions of one of the parties 
contained in a Police report without himself hearing 
the parties: /Teld, that the order was illegal and should 
be set aside. 


Petition under sections 435 and 439, Crimi-. 
nal Procedure Code, praying the High Court 
to revise the order of the Head Assistant 
Magistrate of Chingleput, dated the 17th Sep-. 
tember 1908, in Dis. No. 283M of 1908. 

Mr. T. Natesu Atydr, for the Petitioners. 

The Public Prosecutor Contra.. 

Order.—tThis order is clearly illegal and, 
must be set aside. The Magistrate has passed, - 
the order without in any way trying to  con-. 
form to the provisions of section 145, Criminal. 
Procedure Code, which ‘requires that proper 
proceedings must be drawn up and both 
parties be allowed an opportunity to state 
their respective cases and‘prove their claims. 
by evidence. Here the Magistrate states that 
the police report showed that the counter- 
petitioners admitted that the petitioner was, 
in possession of the property in dispnte,, 
and without instituting any proceedings and, 
giving notice of the same to the parties and. 
hearing what they had to. say, passed an. 
order declaring that the counter-petitioners. 
had no right to disturb the enjoyment of 
the land by the petitioner. Under section 
145, Criminal Procedure Code, the Magistrate 
can declare one of the contending 
parties to bein possession of the property 
in dispute after trying the question in Court 
according to the procedure laid down in the 
Criminal Procedure Code. 

Order set aside, 
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(11 Bom. L. R. 388.) 
BOMBAY HIGH COURT. 


Seconp Crvu, Arrear No. 330 or 1908. 

March 18, 1909. 

Present:—Mr. Justice Chandavarkar and Mr. 
Justice Heaton. 

KEVALDAS KUBERDAS—Derenpant— 

APPELLANT 
veTSUS 
. NAGINDAS NATHUBHAI—Puarntirr— 


RESPONDENT. 

Vendor and purchaser—Sale—Full consideration 
“not paid—Effect of non-payment of part—Lrer of 
‘rendor for unpaid part—Whether Sale can operate 
as a mortgage to the extent cf consideration paid 

by purchaser. 

The fact that a part of consideration money for 
“a sole has not been paid does not make the sale void 

wholly or partially. All that the vendor is legally entitl- 
ed to in that case isa lien on the property sold to the 
extent of the amount not paid Umedmal Motiram v. 
Davu, 2 B. 547; Baijnath Singh v. Paltu, 30 A. 
125, followed. But he cannot ask that the sale 
be set aside as void wholly or partially. 

A void gale cannot operate as a mortgage, unless the 
parties had intended that it will so operate. 

Quere: Whether a false recital in the sale-deed about 
“d part of the consideration can give the vendor a right 
to claim lien. 


Second appeal from the decision of Lallu- 
bhai P.Parekh, Esquire, Judge at Ahmedabad. 

Mr. L. A. Shah, for the Appellant, 

Mr. M. N. Mehta, for the Respondent. 

Facts,A decree-holder sued the purchaser 
of a house from his judgment-debtor to 
have it declared that the house was 
liable to be sold in execntion of his decree. 
The sale was for Rs. 400. The deed re- 
cited that Rs. 100 was taken as paid to the 
vendor in satisfaction of a debt due from him 
to the purchaser. The lower Courts finding 
‘that no such debt was due held the sale to 
be void to the extent of Rs. 100 and to oper- 
ate as a mortgage to the extent of Rs. 800. 
‘The purchaser appealed to the High Court. 

Judgment.—lIt is found by the Court 
below that the sale to the appellant was for 
Rs. 400, of which Rs 300 went to satisfy an 
old mortgage. As to the balance Rs. 100, 
there is a recital in the sale-deed that that 
‘amount was taken as paid to the vendorin 
satisfaction of a debt due from him to the 
purchaser. The Courts below have found that 
no such debt is proved to have been due; and 
that circumstance has led the Courts to hold 
in law that the sale is partially “ void ”. That 
view of the Courts below is clearly wrong. 
The fact that part of the consideration money 
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for a sale has not been paid does not make it 
void wholly or partially. All that the vendor 
is legally entitled to in tbat case is alien on 

the property sold to the extent of the amount 

not paid: see Umeimal Motiram v. Davu 

(1) and Baijnath Singh v. Paltu (2). In 

the present case assuming the finding of 

the Courts below to be that Rs. 100 were not 

paid, all that the vendor would be entitled to 

would be a lien on the property to the extent 

of that amount, but he cannot ask that the 

sale be set aside as void wholly or partially. 

What the Courts have found, however, is that 
the recital in the deed of sale about the con- 

sideration of Rs. 100 is false. Whether such 

a recital can give even the vendor a right to 

claim the lien is doubtful. Having on legally 

insufficient grounds pronounced the sale to be 

partially void, the lower Courts have gone on 

to hold that the sale operaies aga mortgage 
to the extent of Rs. 300; andon that basis they 
have given the respondent a decree entitling 

him to attach and sell the property as the 

judgment-debtor’s (appellant’s vendor) sub- 

ject to the mortgage so declared. It is 

impossible to understand how or on what 

principle of law a void sale can operate in such 

a caseas a mortgage. It was not the case of 

any party that the sale was intended to operate 

as & mortgage. Under those circumstances it” 
was not competentto the Courts below to make 
out for either of the parties a case not covered 
by the pleadings. 

Whether the respondent is entitled to 
attach and sell the right of lien to the extent 
of Rs. 100 which the appellant’s vendor may 
have on the basis of the lower Court’s finding 
as to that amount, is a question which does 
not arise in the present suit. The finding must 
be treated as unnecessary for the present 
purposes. The respondent’s case was that the 
sale was void and unauthorised and void for 
want of consideration. In that, he has failed; 
and his claim as brought must be rejected 
with costs throughout. Decree reversed and 
the suit dismissed accordingly. Cross objec- 
tions disallowed with costs. 


Decree reversed. 
1) 2 B. 547. 
2) 80 A. 125. 
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MURUGAPPA ASARI Vv. AMRITHAMMAL, 
(Not reported yet elsewhere. ) 


MADRAS HIGH COURT. 


SEGOND Crv: Apprat No. 678 oF 1906. 
March 11, 1909. 


Present :-—Sir Arnold White, Chief Justice, 
and Mr. Justice Abdur Rahim. 
MURUGAPPA ASARI—AppPELLANT 
versus 
AMRITHAMMAL AND OTHBRS— 
RESPONDENTS. 

Ciril Ia ocodure Code (Act XIV of 1882), $. 875—Com- 
promise ‘relating to the sut'—Lompromise decree whe: eby 
one of the parties was ta redeem a house -under mort. 
gaye—DMortgages not a party to the surt—Suit to en. 
force redemption Lased on compronrse decree, whether 
ongl ainable—Esecution proceedings. 

Parties to a suit entered into a compromise whereby 
the Ist defendant was to redeem a house under mort- 
gage and deliver it to the plaintiff. The compromise 
was made a rule of Court. The suit was for recovery 
df certain properties on the ground of the invalidity 
of a will and the mortgagee was not made a party. In 
the present suit for the recovery of the honse based 
on the compromise deoree : 

Held, (1) that as the compromise related to the 
suit within the meaning of section 875, Civil Proce- 
dure Code, the suit for the recovery of the house 
based thereon was maintainable, 

Joti Kuruvetappa v. Izarı Sorusappa, 30 M. 478, and 
The Manager Srs Meenakshi Devastanam, Madura v. 
Aldul Kasim Sahib, 30 M. 421, followed. 

Venkutappa Nayanim v. Thimma Nayanim, 18 M. 
410, referred to. 

(2) that the relief could not be claimed ın procecdings 
in execution of the compromise decree, but that the 
appropriate remedy was by suit. 

Second appeal against the decree of the 
District Court of Chingleput in Appeal No. 
77 of 1905, presented against the decrce of 
the Oourt of the District Munsif of Conjeve- 
ram in O. S. No. 622 of .1904. 

Mr. T. V. Seshagiri Atyar, for the Appellant. 

Mr. W. V. Rangaswami diyangar, for the 
Respondents. 

Judgment.—tn Original Suit No. 96 
of 1892 the testator’s uncle sought to re- 
cover from the present plaintiff possession 
of certain properties mentioned in the sche- 
dule in plaint in that suit on the ground 
that the will, which purported to deal with 
the testator’s properties, including the house 
in question in the present suit, was invalid. 
lt was not disputed that the house in ques- 
tion, when the suit of 1892 was instituted, 
was in possession of a mortgagee. A com- 
promise was entered into under which the 
present Ist defendant was to redeem on the 
house and the present plaintiff was to get 
the house, 
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The District Judge held that as regards 
the house the compromise was bad. It seems 
to us that in so holding he placed an unduly 
narrow construction on section 375 of the 
Code of Civil Procedure, In our opinion 
the cause of action in the suit df 1892, being 
the right to the property on the ground 
of the invalidity of the will, and it being 
admitted that if the will was good the pro- 
perty in the house passed under the will, 
the compromise related to the suit within the 
meaning of section 375. The District Judge 
followed the decision in Venkatappa Nayanim 
v. Thimma Nayanim (1). Insthat case the 
Judges observ¢d: “It seems réagonable to 
hold that the words ‘so far as it relates to 
the suit’ in section 875 must be restricted 
to relief which the Oourt could have given 
in the suit, and will not embrace reliefs 
which could only have been given in a suit based 
on a different cause of action.” In the present 
case it seems to us the relief which the 
plaintiff claims is not a relief which could 
only have been given in a suit based on 
a cause of action different from the cause 
of action in the suit in which the compro- 
mise decree was given. However this may 
be the point would seem to. be concluded 
in favour of the appellants by the more re- 
cent authorities, Jott Kuruvetappa v. Izari 
Strusappa (2) and The Manager of Sri Meenak- 
shi Devastanam, Madura v. Abdul Kasim 
Sahib (8). 

A. point was taken on behalf of the res- 
pondent that in any view the plaintiff. could 
not claim relief by separate suit, but must 
proceed in execution of the compromise decree. 
This point was not taken in the written 
statement and is now raised for the first 
time. The relief claimed in this suit is the 
redemption of the mortgage by the plaintiff. 
The mortgagee was not a party to the suit 
in which the compromise decree was en- 
tered into. We are of opinion that this 
objection fails, 

We set aside the decree of the District 
Judge and restore that of the Munsif. 

The appellant is entitled to his costs 
throughout. 


Appeal allowed. 
a 18 M. 410. 
(2) 30 M. 478. 
(8) 30 M. 431. 
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BHAURAO JIVAJI V. RADHABAI. 


(11 Bom. L. R. 406.) 


i BOMBAY HIGH COURT. 
First Cryin Apesat No. 51 or 1908. 
March 9, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
BHAURAO JIVAJI TIVLE—APPELLANT 
versus 
RADHABAI LAXAMAN JIVAJI— 


RESPONDENT. 

award equtvalent to judgment-—Binding on parties— 
Partstion directed by award—Dissolution of joint 
family— Want of jurisdiction of arbitrator can be shown. 

An award is equivalent to a judgment whether it 
‘was passed into a decree or not. It is binding on 
the parties, and where an award directs partition 
to be effected it dissolves the joint family and from 
the moment of its date severs their joint intorests. 

It is open to a party to urge and show that an 
award is not binding upon him for want of jurisdic- 
tion in the arbitrator. 


First appeal from the decision of V. V. 
Phadke, Esquire, Sub-Judge, lst Class, Bel- 
ganm. 

Mr. M. B. Ohaubal and 9. S. Patkar, for 
the Appellant. 

Mr. G. 8. Rao, for the Respondent. 

Judgment.—tThe first point raised on 
appeal is that the decision of the arbitrators 
with regard to the partition which they 
directed to be made by the award was ultra 
vires, because there was no submission upon 
that point to their judgment and that, there- 
fore, the award so far as the direction as to 
partition was concerned was invalid and not 
binding upon the parties. It is no doubt open 
to the appellant to urge and show that the 
award is not binding upon him for want of 
jurisdiction in the arbitrators. But the 
question of jurisdiction turns in the case 
on a question of fact, viz., did the submisson 
or reference to arbitration include the question 
of partition or was it confined only to the 
dispute whether the property was joint or self- 
acquired P The former like the latter question 
depended upon evidence. But the pleadings 
in the Court below show that that question 
was not only not raised there but was virtually 
waived, On the basis that the award was 
valid, what was urged in the Court below was 
that the award did not effect a partition by 
metes and bounds or create .a severance of 
interests between the two brothers, and 
dissolve the co-parcenery between them, but 
that it merely resulted in an inchoate parti- 
tion, which could not legally take effect until 
the award passed into a decree, 
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It was urged that the award, so long as it 
did not pass into a decree, could not effect 
severance of interests between the brothers. 
But that is not the law. Muhammad Newaz 
Khan v. Alam Khan (1) and Laldas Jtbhat v. 
Bai Lala (2), are authorities for the proposi- 
tion that an award is equivalent to a judgment, 
whether it has passed into a decree or not. 
It is binding upon the parties. And where 
it directs partition to be effected, it dissolves 
the joint family, and from the moment of its 
date, severs their joint interests. On these 
grounds we confirm the decres with costs. 


Decree confirmed. 
n 18 0. 414. 


(2) 11 Bom. L. R. 20; (1909) 1 Ind. Cas. 105; 
5 M. L. T. 226, 





(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
CRIMINAL MISOELLANEOUS Petition No. 15 or 
1909. 

April 22, 1909. 

Present :—Sir Ralph Benson, Justice, and 
Mr. Justice Miller. 

A. GOPALASWAMI NAIDU—PETITIONER 
versus 
EMPEROR. 

Criminal Procedure Oude (Act V of 1898), s. 195— 
Penal Oode (Act XLV of 1860), 8. 195—Sunctwn to 
prosecute fr having giten or fabricated evidence with 
intent tù procure a cmviction—Identificatwn by the 
flash uf a revolver. 

Where sanction was granted by the Sessions Judge 
for the prosecution of the accused, a Police Inspector, 
for having stated falsely that he recognised a certain 
porson by the flash of his revolver. Held, that it was 
not a fit case for according sanction, as identifiction 
by means of the flash ofa gun or revolver is not 
impossible. 

To sustain a conviction under section 196, I. P. O., it 
is not only necessary to prove that tho accused 
spoke falsely, but also that he knew he was speaking 
falsely. 

Application praying the High Court to 
revoke the order of the Sessions Court of 
Cuddapah, dated 30th November, 1908, in 
Criminal Miscellaneous Petition No. 23 of 
1908 granting sanction to prosecute the peti- 
tioner herein under section 195, Indian Penal 
Code. 

Mr. P. R. Sreentvasa Aityangur and Hon’ble 
F. Krishnaswamy Atyar, for the Petitioner. 

The Public Prosecutor Contra. 

Order.—We are not satisfied that sanc- 
tion ought to have been given in this case. 
The prosecution does not allege that there was 
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no dacoity. In order to sustain a conviction 
it is necessary for the prosecution to prove 
that the Inspector, when he said that he re- 
cognised the dacoit by the flash of his revolver, 
not only spoke falsely but knew that he was 
speaking falsely. There is no evidence in the 
case to show that it is physically impossible, 
to recognize a man by the flash of a revolver. 
The cases referred to in Taylor’s Medical 
Jurisprudence, 5th Edition, page 580, rather 
lead to the conclusion that identification by 
means of the flash of a gun is not impossible. 
It is suggested by the Public Prosecutor that 
a revolver gives a smaller flash thana gun. 
That may be. It isa question depending on 
the relative quantity and quality of the 
powder used, and perhaps other circumstances 
also. We do not, however, think that it can 
be held with any certainty that identification 
by the flash of a revolver is impossible, still 
less that the Inspector did not honestly 
think that he was able to thus identify the 
man, 

No doubt, the Inspector when reporting 
the dacoity and his having fired at a man did 
not say that he could identify the manif he 

- should see him, and it was not until after the 
accused was found with what was then sup- 
posed to be a gun shot wound in the leg that 
the Inspector identified him as the man he 
fired at. But we do not think that these facts 
are sufficient to show that the Inspector was 
intentionably giving false evidence. Exact 
identification will no doubt be difficult, but 
the Inspector may well have believed that the 
accused was the man he hadseen by the flash 
of his revolver. We accordingly revoke the 
sanction for his prosecution. 

Sanction revoked. 





(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE ORDER No. 36 oF 
1908. 

April 1, 1909. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Miller. 

T. SUBRAMANYA ATYAR APPELLANT—. 
(PEritionsR-CLAIMANT). 

VeTEUS 
MANIKA MUDELEY AND OTEHERS—- 


RESPONDENTS— (COUNTER-PETITIONERS.) 
Ciril Procedure Gude (Act XIV of 1882), 83. 244, 278 
—Enecution—Legal representative of defendant claiming 
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charge on property attached and to be sold in execution 
of decres—Claim to be investigated under 8. 244, 

A claim preferred by the legal representative of a 
defendant ın a suit asserting a charge on land, sold in 
execution of the decree in that suit, to the extent to 
which he relieved it of liability under a mortgage, 
should be regularly investigated under section 244, 
Civil Procedure Code, and not summarily disposed of 
under the claim sections of the Code. : 

` Application against the order of the Sub- 
Court of Salem, in Appeal Suit No. 169 of 1906, 
presented against the order of the District 
Munsif of Namakkal in E. A. No. 182 of 1906 
in E. P. No. 691 of 1905 (in O. S. No. 481 of 


1892). 
Mr. T. M. Krishnaswami Aiyar, for the 
Appellant. 


Mr. K. Naruin Row, for the Respondents. 

Judgment.—lIt is not here denied 
that the question now remaining for decision 
is one which ought to have been investigated 
under section 244 of the Code of 1882, The 
appellant is the representative of the second 
and third defendants in the suit in which the 
decree was made which is now under execu- 
tion. The appellant claims a charge on the 
land sold in execution to the extent to which 
he, by paying off a mortgage, thereon, has 
relieved it of liability under the mortgage. 
The materials before us do not enable us to 
decide whether he is entitled to the charge 
claimed or whether for any reason his claim 
is now inadmissible, orifhe is so entitled 
what will bethe amount for which he can 
claim the security ? - 

In these circumstances we reverse the 
decrees of both Courts and remand the case 
to the Court of first instance for disposal 
according to law. Costs will abide the 
event. 

Case remanded, 


(11 Bom. L. R. 886.) 
BOMBAY HIGH COURT. 
Civit Rererence No. 6 or 1908. 
March 26, 1909. 
Present :—Sir Basil Scott, Chief Justice, Mr. 


_ Justice Batchelor and Mr. Justice Heaton. 


Tar HITVARDHAK COTTON MILLS 
Co., LIMITED 
versus 
SORABJI DINSHAW KARAKA. 

Stamp Act (11 of 1899), 8.2 (5) (b), arts. 6, 15, 
62—Agreement to lend money—-Bond—Oblyation— 
Transfer of mortgage—. greement to lend—Specijic per- 
Sormance—Damages. 
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The transactions comprised in a document consisted 
ofa transfer of mortgage by one S. toa Company 
A. and an agreement tafor alia that the Company 
shall lend money at the request of S. for making 

‘improvements &o, to certain Cotton Mills up to an 
unascertained though ascertainable amount and also 
seon money as may be required for working that 

ill: 

deld, that an agreement to lend money for making 
improvements otc., is nota bond within the meaning of 
section 2 (5) (b) of the Stamp Act, inasmuch as such 
an agreement does not create an obligation to pay 
monoy within the meaning of this clause. 

The document is only liable to duty as a transfer 
of mortgage and ag an agreement. 

Obiter —An agreement to lend money is not capable 
of specific performance and creates no debt though 
the breach of it may give rise to a claim for damages. 
Sichel v. Alosenthal, (1862) 30 Beay 871 and South 
African Territories v. Wallington (1898), A. O. 309, re- 
ferred to. 

Mr. M. B. Ohaubal, Government Pleader, 
for the Government of Bombay. 

Order.—tThe transactions comprised in 
the document which is the subject of this 
reference consist of a transfer of mortgage by 
S. D. Karaka to the Ahmedabad Fine Spinning 
and Weaving Co. and an agreement inter alia 
that the Company shall lend money at the 
request of S. D. Karaka for making improve- 
ments, additions and repairs to the building 
and machinery of the MHitvardhak Cotton 
Mills up to an unascertained though ascertain- 
able amount and also such money as may 
be required for working the said Mills. 

Tt has been argued on behalf of the Revenue 
Authorities that the agreement to lend money 
for repairs and improvements is a bond within 
the .meaning ofthe Indian Stamp Act 1899, 
section 2 (5) (D). 

By that clause it is provided that ‘ bond’ 
shall include any instrument attested by a 
witness and not payable to order or bearer 
whereby a person obliges himself to pay money 
to another. h 

In our opinion an agreement to lend money 
does not create an obligation to pay money 
within the meaning of this clause. An 
agreement to lend money to a partnership is 
not capable of specific performance [see 
Sichel v. Mosenthal (1)]; and it creates no debt 
though the breach of it may give rise to a 
claim for damages: see South African Terri- 
tories v. Wallington (2). 

We hold that the document is only liable to 
duty as a transfer of mortgage and as an 
agreement, 1.6. to Rs. 5-8-0 in all. 


(1) (1862) 30 Beav. 371. 
(2) (1898) A. C. 309, 


(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
AppRALS AGAINST APPELLATE ORDERS Nos. 57 

and 58 or 1908. X 
April 2, 1909. 

"Preni :—Sir Ralph "Benson, Judge, and 
Mr. Justice Miller. 
SREEKAKULAM VENOATASUBBIAH— 
PLAINTIPE— APPELLANT (IN Boru Casus) 
versus 
LAVAARU DADE SAHIB—RESPONDENT 
(in O. M. S. A. 57 or 1908.) 

Murtgage decros—Emecutwn—Step-m-aid of execu 
tyvm—A assignment af mortguge—<Application by assignee 
plaintiff to be brought on reg td—No pror applicatwn for 
order absolute—Transfer of Property Act (1V of 1882), 
8. 89—Civu Proceduce Code (Act XIV of 1882), 8. 248 
—Applicatin AR accordance with law. 

An application by an assignee of a mortgagee decree- 
holder to be brought on the record and for the ıssuo 
of notice to the judgment-debtors under seotion 249, 
Civil Procedure Code, is a step-in-aid of execution, 
and is an application in accordance with law though 
there was no application for an order under section 89, 
Transfer of Property Act. 

Ober :—Apphoations praying for sale of property 
in execution of a mortgage decree, though not pre- 
coded by an application for an order under section 89 
of the Transfer of Property Act, may properly be 
regarded as applications impliedly asking for such 
an order. 

Baldeo Prasad v. Iba Halar, 27 A. 625, referred 
to 

Appeals against the decrees of the District 
Court of Cuddapah, dated 3rd February 1908, 
in Appeal Suits Nos. 116 and 117 of 1907, 
presented against the orders of the District 
Munsif of Cuddapah, dated Ist October 1907, 
in E. P. Nos. 631 and 632 of 1907 (Gin O. S. 
Nos. 478 and 361 of 1875) respectively. | 

Mr. K. Ramachindran, for the Appellant. 

Mr. T, Vardappa Naicker, for the Respond- 
ent. 

Judgment.—tt is not denied that ac- 
cording to a recent decision of this Court the 
application of the 30th May 1907 is an appli- 
cation to take a step-in-aid of the execution of 
the decree, nor is it denied that, standing by 
itself, it is in accordance with law; but it is 
contended that because it was not preceded by 
an application for an order under section 89, 
Transfer of Property Act, it cannot be re- 
garded as having been made in accordance 
with law. The applications of 1901 and 1904 
asked for sale of the property, but did 
not expressly ask for an order under section 
89 of the Transfer of Property Act. ` Proba- 
bly they might properly be regarded as appli- 
cations impliedly asking for such an order, as 
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was done in Baldeo Prasad v. Ibn Haidar (1), 
but it is not necessary to do that in this case. 
They all asked for recognition of the appli- 
cant as iransferee of the decree and for notice 
to the judgment-debtor under section 248 of 
the Code of Civil Procedure then in force, and 
so according to the decisions were applications 
to take a step-in-aid of execution even if 
they had not asked for sale, and inasmuch as 
the recognition of the transfer was necessary 
before an order under section 89 could be 
made, there is no reason to hold that they 
were not in accordance with law by reason 
that that application had not previously been 
made. The appeals are allowed and the 
decrees of the Courts below reversed ; the 
Court of first instance will restore the appli- 
cations to its fileand dispose of them according 
to law. Costs will abide the event. 
Appeals allowed. 
(1) 27 A. 625. 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
ORIMINAL Appears Nos. 769 ro 771 AND 907 
or 1908. 
April 14, 1909. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Miller. 
THOOLIPATTI RAMA GOWNDAN, 
RAMAN CHETTY, SUBBA GOWNDEN 
AND VENCATACHELLAM PILLAY— 
APPELLANTS (IN Cru. A. Nos. 769, 770, 771 
AND 907 or 1908.) 
versus 

EMPEROR. wh, 

Charge to Jury—Jisdirection—Proof of previous con- 
Licitons agawisé accused—Judge charging Jury that they 
were procd—Hffect of misdirectwn on sentence and 
rerdict. , 

Where, in a Sessions case, the Judge told the Jury 
that certain alleged prior convictions against the ac- 
cused were proved instead of leaving it to them to decide 
whether they were proved or not: 

Held, (1) that it amounted toa misdirection (2) that 
the misdirection did not affeot the conviction of the ac- 
cused as the question of prior convictions can be gone 
into only after the Jury returns their verdict, and (3) 
that though it affected the question of sentence the 
Court was not prepared to intorfere seeing that the 
sentences passed were not too severo. 


Appeal against the sentences of the Court 
of Sessions of the Madura Division in Case 
No. 95 of the Calendar for 1908. 

The appellants were not represented. 

The Public Prosecutor, for the Crown, 
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Judgment.—tThe conviction is by a 
Jury. Itis contended, on behalf of the Ist 
accused that there are misdirections in the 
Additional Sessions Judge’s charge to the 
Jury and that there were really two distinct 
dacoities, one on the bandies of prosecution 
witnesses Nos. 13 to 15, and one on the 
bandies of prosecution witnesses Nos. 1 to 7, 
that these ought to have been charged 
separately, and thatthe conviction is, therefore, 
illegal. 

As regards this, the evidence shows that all 
the bandies were travelling along the road in 
a string, and the dacoits attacked them 
simultaneously. There was no plea in the 
Court below that there were two distinct 
dacoities, or two parties of dacoits, We find 
nothing illegal in regard to this matter. 

As to misdirection, it is said thatthe Judge 
should have found Ex. F not proved, and 
should not have left it to the Jury to consider 
its meaning. As we read the charge, the 
Additional Sessions Judze did tell the Jury 
that there was no proof of Ex. F and that it 
was, therefore, needless for bm or them to 
consider its contents. We find no misdirec- 
tion. The Additional Sessions Judge put the 
case for the lst accused very strongly in his 
favour to the Jury, but the latter decided to 
convict the accused as well as others and we 
have no power to interfere with the verdict. 

We notice, though the point is not taken by 
the 4th accused, that the Additional Sessions 
Judge ought to have left it to the Jury to say 
whetherthe 4th, 5th and 6th prior convictions 
alleged against him were proved, instead of 
himself deciding that they were proved. This 
is not, however, a matter that could affect the 
conviction of the accnsed, as the question of 
prior convictions is only gone into after the 
Jury has given a verdict of guilty on the 
substantive offence. At most it might affect 
the question of sentence. In the present case 
three prior convictions were admitted by this 
accused, and we are not prepared to say that 
the sentences on him or on the other accused 
are too severe, having regard to the frequency 
of dacoities in that District. We, therefore, 
dismiss the appeals. 

Appeals dismissed. 
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AUTHI KESAVA NATTAN ©, BARAVANA MURUGESA NAICKEN, 


(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 


Oru Revision Petrrion No. 283 or 1907. 
April 15, 1909. 

Present :—Mr. Justice Wallis. 
AUTHI KESAVA NATTAN—Prantier— 
PETITIONER 
VETEUS 
SARAVANA MURUGESA NAICKEN AND 
ANOTHER (1st AND 2ND DEFENDANTS) — 


RESPONDENTS. 

Madras Rent Recovery Act (VIII of 1868 )—Attempted 
sale of tenant's holding by the zamindar—Payment of 
rent by mortgagee—Liability of tenant tn contribution— 
Contract Act (LY of 1872), as. 69, 70. 

A tenant’s holding having been brought to sale under 
the provisions of the Madras Rent Recovery Act for 
arrears of ront, the mortgagee from the tenant paid 
the amount to the samindar and averted the sale. 
In an action by the mortgagee for recovery of the 
amount thus paid: 

Held, (1) that the plaintiff was not entitled to re- 
cover under section 69 of the Indian Oontract Act, as 
sales under the Madras Rent Recovery Act are held 
subject to encumbrances and the plaintiff did not 
lose his security by the sale; nor was he compelled or 
compellable by law to pay the amount, but that (2) 
the plaintiff could recover under section 70 of the 
Contract Act, as he made the payment lawfully, with- 
out collusion and bona fide. 

Petition under section 25 of Act IX of 
1887, praying the High Oourt to revise the 
judgment and decree of the Court of the 
District Munsif of Chingleput, dated the 14th 
February 1907, in Small Cause Suit No. 1190 
of 1906. 


Mr. K. Ramanath Shenat, for the Peti- 
tioner., 

Mr. B. Panchapagesu Sastri, forthe Re- 
spondents. 


Judgment.—I think the District 
Muneif was wrong in deciding the case upon 
the pleadings. I set aside his decree and 
remand the case to him with a direction to 
take evidence and return a finding as to whe- 
ther the plaintiff is entitled to recover under 
section 69 or 70 of the Indian Contract Act. 
The finding should be submitted within a 
month, and seven days will be allowed for 
filing objections. Costs will abide the 
result, 

In compliance with the above judgment 


the lower Court submitted the following 
Finding. 


1. Theissue remitted for trial ıs “ whether the, 
plaintiff 18 entitled to recover under section 69 or 70 
of the Indian Contract Act.” 

The plaintiff obtained an assignment of the 
mortgage decres passed against the defendants in O. 8. 


No 471 of 1901 on the file of this Court. One of the 
lands included in the mortgage was attached under 
the Rent Recovery Act (VIII of 1865), the sale 
thereof was to have taken place on the 10th Septem- 
ber 19086. 


3. The lst defendant fled asummary suit before 
the Sub-Collector on the 8th September 1906 aud 
secured an wté/im order directing that the sale should 
be stopped. (See Ex. I and,V.) This order was de- 
livered to the Amin at the village on the 10th Sep- 
tember, 1906, (date fixed for sale) at about 10 A. a. 

4. But the plaintiff mortgagee swears that he paid 
the arrears of rent on the 9th. September 1906 to the 
xamindar's gumastah to avert tho impending sale. 
Exhibit A is the receipt obtained by him A 

5. The summary suit filed before the Sub-Collector 
came on for hearing on the 12th October 1906 when 
the Sub-Collector passed the following order — 
“The defendant samindur declares that his claim has 
been satisfied and does not propose to proceed with the 
sale. There is no cause of action and the suit is 
dismissed.” (See Exhibit II.) 

6. Tho defendants do not admit the payment re- 
ferred to in Exhibit A. They contend that there was 
collusion between the plaintiff and the samindar, that 
a fictitious payment was announced to the Sub-Collec- 
tor witha view to deprive them of the benefit of the 
suit instituted by them and thatthe plaintiff is no 
entitled to recover the said amount from them. 

7. I have recorded all the oral evidence which the 
parties offered. 

On a due consideration of the entire evidence, I 
find that the plaintı® paid the amount specified in 
Exhibit Ato the samindar’s gumastah on the 9th 
September, 1906, that his action in making the said 
payment is bona fide, and that there is no collusion 
between himself and the saminda. 

9. The next pot is whether under section 69 of 
the Indian Contract Act the plaintiff is entitled to 
re-imbursement of the said amount by defendants. 

10. Sales under the Madras Rent Recovery Act 

diffor from Revenue salesin that the former are 
made subject toincumbrances, and, therefore, the mort- 
gagee does not, by allowing the tonure to be sold, loso 
his security. See Rajagopal Chari y Subbaraya Mudati 
(1), Subramanya v. Rajaram (2). The plaintiff was not 
compelled to pay the amount, nor was he compellable 
by law to pay the said rentfor which the defendants 
alone were liable tothe samindar, The sale aforesaid 
would not affect his security. Itis not possible to 
say thet the plaintiff was really interested in the 
payment of the said arrears of rent. I find that section 
69 of the Indian Contract Act does not apply to this 
case. 
11 Does section 70 of the Act apply. The three 
requisites of this section are that the act should be law- 
fully done for another, that it should not be the doer’s 
intention to do it gratuitously, and that the other 
party should enjoy the benefit of it. The defendants 
contend that their contention m the snmmary snit 
was that the full rent had been realised by the 
gammdar, that they had no benefit by the payment 
made by the plaintiff, and that, on the other hand, 
they would sustain loss, if they should be called upon 
to pay the amount twice over. If, asa matter of 
fact, the defendants had paid the rent, no doubt, there 
would be loss. 


(1) 7 M. 81, (2) 8M. 678, 
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12. The defendants tried to prove that their grain 
was attached on two occasions by the samindar’s 
agents, and that their value would cover the arrears 
of rent which remained due before the intended sale. 
No documentary evidence is produced by the de- 
fendants to prove the alleged distraint of grain. The 
defaulters are entitled to a list of the attached pro- 

rty under section 15o0f the Rent Recovery Act. 

ut the defondants have secured no such list I should 
think that the allegations regarding the distraint of 
grain aro all false. I find thatthe rent specified in 
Exhibit A was really due by 1st defendant (pattadar) 
to the samindar in respect of rent. 

18. No doubt, section 70 of the Indian Contract 
Act ought not to be read so asto justify the officious 
interference of one man with the affairs or property 
of another, or to impose obligations in respect of 
services which the person sought to be charged did 
not wish to have rendered ;t1de, Jarao Kumars v. 
Basanta Kumar Roy (8), but ıt is enough if the plant- 
iff made the payment in the honest belief that ho 
had aninterost in making it /'abati. Churn Ded 
v. dinud Deen (4). Bee also Sinith v. Dinonath 
Mookerjee (6), Upendra Chawlra Matter v. Taru Pro- 
sanna Mukerjee (6), Damodara Mtulaliar v. Secretary 
of State for India (7) It might be that the plaintiff 
did not know the distinction between rent sales and 
revenue sales, and that he did not want to place 
himself under any mak : 

14 I find that under section 70 of the Indian 
Contract Act, the plaintiff is entitled to recover tho 
amount specified in Exhibit A from the defendants, 


- On return of the above finding the High 
Court delivered the following 

Judgment.—lI think that in the cir- 
cumstances of this case the finding that the 
payment was made bona fide and without 
collusion is in effect a finding that it was 
made lawfully. If so the conditions of section 
70 of the Indian Contract Act appear to me 
to be satisfied. I accept the findings and 
accordingly allow the petition, reverse the 
judgment of the District Judge, and give 
judgment for plaintiff with costs through- 
out. 


Petition allowed. 
(8) 320. 3874, at p. 878. 
(4) 7 0. 677, 
(5) 12 0, 218. 
3 80 0. 794. 
7) 18 M. 88, at p. 92. 
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(36 C. 433 ;9 C. L. J. 298 ; 13 
C. W. N. 458.) 


CALCUTTA HIGH COURT. 

ORIGINAL Crvi Appran No. 36 or 1908. 

January 12, 1909. 

Present :—Sir Francis Maclean, ©. J., Mr. 
Justice Harington and Mr. Justice Brett. 
L. O. CLARKE —DEFENDANT —APPRLLANT 

Versus 
BROJENDRA KISHORE ROY CHOW- 


DHURY—Puaintrrr— RESPONDENT. 

Arms Act (XI of 1878), 8. 25—“ Harıny first 
recorded the grounds of his belief,’ directory or 
mandutory—Stutute creating spectal right—Furma- 
littes to be observed—Strict obscrviunce neces- 
sary—Oriminal Procedure Code (Act V of 1898), 
ss, 96, 105, 165—Search warrant to be issued by 
Oourt—Magistrate may himself search—Scheme us 
regind3 searches, 

Held, (Brett, J. dissenting), that the words “ having 
first recorded the grounds of his belief” in 
section 26 of the Arms Act are not merely 
directory, but are imperative or mandatory. 

Where a statute creates a special right, . 
but certain formalities havo to be complied with 
antecedent to the exercise of tint right, a striot 
observance of the formalities is essential to the 
acquisition of the right; or, in other words, 
where a statute authorizes the doing of an act 
which is'prima facie a wrong to an individual, 
the doer must comply strictly with the condi- 
tions imposed by the statute, 1f he desires to 
rely on the statute as a justification for his act. 

A Magistrate can only act under section 105 
of the Criminal Procedure Code when he is 
competent to issue a search warrant and he can 
issue a search warrant under section 96 of the Code 
when sitting as a “Court,” 1e, when some 
proceeding under the Code hag been initiated before 
him. 
Act XVIII of 1850 draws a distinction between 
an executive as opposed to a judicial act; for 
it protects not only the person who acts judi- 
cially but also the person who executes theorder of the 
person so acting judicially. The duties ofa Magistrate 
in his country are at once judicial and executive. 
But where a Magistrate directed a search to be made 
in his executive and not in his judicial capacity, 
that Act will not protect him in his prima facie 
wrongful act in trespassing upon the plaintiff’s 
premises. 

Per Maclean, C. J.—The scheme as r ds 
searches under the Criminal Procedure Code is 
reasonably clear The Court can issue a search 
warrant under section 96, or in lieu of that, the 
Magistrate may himself search under section 105. 
Section 165 deals with searches by a police officer, and 
not by a Magistrate. ` 

It is of tho highest importance, in the interest 
of the public, that when executive officers are 
invested with statutory powers of a special and 
drastic nature, they ought to be very cautious, before 
exercising those powers, in satisfying themselyes 
that they have strictly complied with the provi- 
sious of the Act which created them, 
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Appeal from the decision of Mr. Justice 
Fletcher, dated June 19, 1908. 

Mr. A. M. Dunne and Mr. W. Gregory 
(Standing Counsel), for the Appellant. 

Mr. W. Garth and Mr. A. Ohowdhury, 
for the Respondent. 

Judgment. 

Maclean, C. J—The plaintiff is a zaminder 
residing in the District of Mymensingh. 
The defendant is a member of the Indian 
Civil Service, and, at the date of the 
transaction in question, was District 
Magistrate of Mymensingh. The plaintift 
seoks to recover damages for a trespass 
alleged to have been committed by the 
defendant in searching the plaintiff’s cutchery 
at Jamalpur on the 28th of April 1907. 
The defendant, in substance, pleads not guilty 
by Statute and relies upon the Statutes 
to which reference will be made later on. 

The facts appear to be these:—For some- 
time previous to the 28th of April 1907 
the state of feeling between the Hindus 
and Mahomedans at Jamalpur ran very 
high, and there can be no doubt but that 
for some days the town had been in a con- 
dition of very great excitement. On the 
28th of April 1907, the date of the search 
which undoubtedly took place on theafternoon 
of that day, the defendant was at My- 
mensingh; and in consequence of a telegram, 
which he received from Mr. Barniville, the 
Sub-divisional Officer, and Mr. Lnffman, 
the Head of the Police at Jamalpur, he 
left for Jamalpur and arrived there at 
about 10 o’clock in the morning. He was 
then informed by Mr. Luffman that on 
the previous evening a man named Genda 
Sheikh had been wounded by a revolver 
shot; and he was also informed that the 
police had reason to believe that fire-arms 
were stored in the cutcheries of the 
gamindars. In consequence of this informa- 
tion the defondant determined to search, 
amongst others, the plaintiff’s cutchery ; 
and in the presence of certain gentlemen 
as witnesses of the search and accompanied 
by Mr. Barniville, Mr. Luffman and several 
police, he searched the plaintiff's cutchery 
in the afternoon. This is the trespass 
complained of. It is unnecessary to go 
more in detail into the facts of this part 
of the case, because there is no dispute 
as to the facts stated above. The fact of 
` the search and that it was conducted by 
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the order and under the directions of the 
defendant is not denied. It seems, therefore, 
unnecessary to discuss what took place on 
the evening of the 27th of April or to go 
more minutely,into the question of the 
excitement or the cause of excitement and 
the state of feeling between the Hindus and 
Mahomedans at that time. Unless the 
search were warranted by some Statute, 
the defendant had no right to make it; 
and the question we have to decide is 
whether the defendant is protected, in other 
words, was he acting anddidheactunder any, 
and if so, what power conferred upon him by 
law. The plaintiff has charged the defendant 
with having acted malicionsly and without 
reasonable and probable cause in making 
the search. I have no hesitation in saying 
that thereis no ground whatever for charging 
the defendant with malice, nor any hesitation 
in saying that the defendant acted in perfect 
good faith in making the search that he did. 

It will, perhaps, be convenient, in the 
first place, to deal with section 25 of the 
Indian Arms Act, 1878, upon which the 
defendant relies. That section runs as 
follows :—“ Whenever any Magistrate has 
reason to believe that any person residing 
within the local limits of his jurisdiction 
has in his possession any arms, ammunition 
or military stoves for any unlawful purpose 
or that such person cannot be left in the 
possession of any such arms, ammunition 
or military stores without danger to the 
public peace, such Magistrate, having first 
recorded the grounds of his belvef, may cause 
a search to be made of the house or premises 
oceupied by such person or in which such 
Magistrate has reason to believe such arms, 
ammunition or military stores are, or is, 
to be found, and may seize and detain the 
same, although covered by a license in safe 
custody, for such time as he thinks necessary. 
The search in such case shall be conducted 
by, or in the presence of, a Magistrate, or 
by, or in the presence of, some officer 
specially empowered in this behalf by name, 
or in virtue of his office, by the Local 
Government.” The search was undoubtedly 
a general search for arms, not, as is now 
suggested at the Bar, for the revolver, with 
which Genda Sheikh had been wounded. 
It is conceded that the defendant before 
making the search did not record the ground 
of his belief. The question then is whether 
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not having complied with the terms of the 
Statute, the defendant can justify the 
search under that section. It is con- 
tended for him that the words “ having 
first recorded the grounds of his belief” 
are merely directory and not imperative or 
mandatory. It is difficult to accept this 
view. A special and drastic power is by 
this section granted to the Magistrate. 
Without it, he could not have made the 
search, unless, as it is suggested, certain 
provisions of the Criminal Procedure Code 
apply to a case such as the present. These 
words must have been inserted in the 
section with an object and the object pro- 
bably was to protect the public against 
searches being inconsiderately directed and 
to insure the exercise of deliberation ‘by the 
Magistrate before he ordered the search. A 
fine distinction is often drawn between what is 
mandatory and what is merely dtrectory in 
the language of any particular Statute. 
The present case appears to fall within that 
class of cases in which, whena Statute creates 
a special right, but certain fromalities 
have to be complied with antecedent to the 
exercise of that right, a strict observance 
of the formalities is essential to the 
acquisition of the right. As the defendant, 
in the case now before us, did not comply 
with the required formality by recording the 
grounds of his belief before he proceeded 
to search, this section does not appear to 
protect him from the consequences of his 
action. 

Then it is said that the search was 
warranted by section 105 of the Criminal 
Procedure Oode. That section runs as 
follows: “Any Magistrate may direct a 
search to be made in his presence of any 
place for the search of which he is competent 
to issue a search-warrant.” The Magistrate 
can only act under this section where he 
is competent to issue a search-warrant. 
That takes us to section-96. That section 
applies to the issue of a search-warrant by 
the Court. Here the defendant was not 
acting as a ‘Court,’ and all that section 
105 enacts is, that instead of the Court 
issuing a search-warrant, the Magistrate 
may direct a search to be made in his 
presence. It is reasonably obvious why 
this power is given to a Magistrate; but 
the section does not assist the present 
defendant, 
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Then, reliance is placed upon section 
165 of the same Code, and the argument 
is that, inasmuch as Mr. Luffman might 
have made a search under that section, 
the search must be treated as having been 
made under that section, and the defendant 
can so shelter himself. The answer to this 
contention seems to be that the search was 
not, and was never, intended to be a search 
under this section, and the search was not 
by Mr. Luffman or by any police officer 
making an investigation: ib was a, search 
conducted by, and under the directions of, 
the Magistrate. Mr. Clarke says so himself. 
He says: “I thought 1 was justified in 
making the search myself” and “I did 
want to make the search myself.” It must, 
I think, be taken that the search was by him. 
Mr. Luffman was not called to prove that this 
was a search under this section, or that 
he was exercising the powers conferred 
upon him by this section. Mr. Luffman 
did not go into the box. Section 165 does 
not mention the Magistrate. Where there 
are special provisions in an Act of the 
Legislature dealing with the case of a 
search for arms, and laying down what 
are the conditions precedent to making 
such a search, and there are general pro- 
visions in another Act of the Legislature 
dealing with searches generally, and in 
point of fact the search is one made for arms, - 
it ought, in the absence of evidence, to 
show that the search was made under the 
general as opposed to the specific legislation, 
to be taken that the search was made, not 
under the general provisions authorizing 
searches, but under the special provisions 
authorizing a search for arms, and especially 
so when the search is made by one who, 
in the circumstances had no power of search 
under the general provisions as to searches. 
Nothing is specifically said about arms under 
section 165, and that section does not appear 
to protect the defendant. 

The scheme as regards searches under 
the Code of Criminal Procedure is reasonably 
clear. The Court can issue a search warrant 
under section 96, or in leu of that the 
Magistrate may himself search under section 
105; section 165 deals with searches by a 
police officer, and not by a Magistrate. 

The only other Act relied upon is Act 
XVIII of 1850. The preamble of that 
Act is “for the greater protection of. Magis- 
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trates and others acting judicially” and 
there is only one section which runs as 
follows:—No Judge, Magistrate, Justice 
of the Peace, Collector or other person acting 
judictaliy shall be liable to be sued in any 
Civil Court for any act done or ordered 
to be done by him in the discharge of his 
judicial duty, whether or not within the limits 
of his jurisdiction : provided that he, at the 
time in good faith, believed himself to have 
jurisdiction to do or order the act complain- 
ed of and no officer of any Court, or other 
person bound to execute the lawful warrants 
or orders of any such Judge, Magistrate, 
Justice of the Peace, Collector or other 
person acting judicially shall be liable to 
be sued in any Civil Court for the exeoution 
of any warrant or order, which he would 
be bound , to execute, if within the jurisdic- 
tion of the person issuing the same.” Can 
it be said that in conducting this search, 
the Magistrate was acting judicially? Was 
this act done in the discharge of his judicial 
duty? The Act itself draws a distinction 
between an executive as opposed to a judicial 
act; for it protects not only the person 
who acts judicially, but also the person who 
executes the order of the person so acting 
judicially. The duties of a Magistate in 
this country are at once judicial and 
executive. But here the search must be 
taken to haye been conducted by the 
Magistrate in his executive, and not in his 
judicial, capacity. There is, therefore, no 
Statute which protects the Magistrate in 
his prima fucte wrongful act in trespassing 
upon the plaintiff's cutchery. 

I should have been glad if I could have 
seen my way to have protected the Magis- 
trate, for he was placed in a difficult posi- 
tion and in one ef emergency. That he 
acted with the utmost bona fides throughout, I 
entertain no doubt whatever, and the charge 
of malice against him is as unfounded as it is 
improper. The only mistake he made was 
in not complying with the provisions of the 
Arms Act before he made the search. We 
are told that if the decision of the first Court 
be upheld, it will paralyze the action of 
Magistrates, in moments of emergency, in 
this country, and that they will be timid 
about acting under their statutory powers. 
I am afraid we cannot go into the con- 
sequences of our decision; our only duty is 


to decide, as best we may, according to what 
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we believe to be the Law. At the same time 
it may be pointed out that it is of the 
highest importance, in the interests of the 
public, that when Executive Officers are 
invested with statutory powers of a special 
and drastic nature, they ought to “be very 
cautious, before exercising those powers, 
in satisfying themselves that they have 
strictly complied with the provisions of the 
Act which created them. 


It is said that we must decide this case, 
not according to the Law of ‘Trespass 
prevailing in England, but upon the princi- 
ples of equity, justice and good conscience. 
But how can those principles justify an 
Execntive Officer of the Government in 
forcibly entering another man’s house and 
ransacking its contents without any warrant 
inlawto do so? In the view taken it 
becomes unnecessary to go into the question 
of whether the search was properly conducted 
or whether too much violence was or was 
not displayed, for, at the outset Mr. Dunne 
said that he did not propose to go into the 
question of the quantum of damages. 


There is a cross-objection in which the 
plaintiff re-iterated his charge against the 
defendant of malice and want of bona fides. 
This crogs-objection has not been pressed. 

The result then is that the appeal is 
dismissed; but having regard to the re- 
iteration of the unfounded charges against 
the defendant, it will be dismissed without 
costs, and the cross-objection will also be 
dismissed without costs, 


This judgment will govern the next appeal 
No. 37 of 1908 and the same order will be 
made in that case. 

Harington, J.—In this case the defendant 
appeals against a judgment of this Court 
in its original jurisdiction awarding to 
the plaintiff Rs. 500 damages for trespass. 

The defendant was in April 1907 District 
Magistrate of Mymensingh. On the 27th 
of that month—there being very considerable 
jll-feeling between the Mahomedans and 
Hindus—a Mahomedan was shot at Jamalpur, 
On the 28th, the defendant arrived at 
Jamalpur and was informed of the shooting 
of the Mahomedan and that fire-arms had 
also been used by some Hindus in the 
temple of one Doya Moyee. He was told 
that the person, who had shot the Mahom- 
edan, had fled towards the plaintiff’s cutchertes 
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and he was told that the zamtndars wero 
storing arms in their cutcheries. 

Under these circumstances, on the 28th 
the defendant went to the plaintiff’s cutchery 
accompanied by the District Superintendent 
of Police and other persons, who conducted 
a search under the authority of the defend- 
ant, 

In respect of this search the plaintiff 
claimed damages to the extent of Rs. 10,500. 

There was some evidence of actual damage 
done by the persons, who carried out the 
search apart from the mere trespass. This 
evidence the persons who made the search 
were not called to contradict. The Judge, 
therefore, after acquitting the defendant 
of any want of bona fides in the matter 
awajded the plaintiff Rs. 500 to cover the 
trespass and the actual damage done 

The learned counsel for the appellant 
does not concern himself with the amount 
of damages, but argues that the defendant 
is justified under the statutory enactments 
on which he relies. 

The Acts which the defendant considered 
himself entitled to rely on were the Arms 
Act and the Criminal Procedure Code. In 
the course of the argument there was some 
discussion as to which of these Acis the 
defendant purported to act under. 

That to my mind is of very little 
importance. The defendant is entitled to 
callin aid any Statute which justifies his 
action quite irrespective of whether 
it was present or not to his mind, when 
he made the search. 

Under section 25 of the Arms Act a 
Magistrate is authorized, if he thinks a 
person has arms for an unlawful purpose, 
to make a seareh, having first recorded the 
grounds of his belief. 

It is admitted that the defendant did not 
record the grounds of his belief in this 
case, but it is argued that the provision 
that he should do so is merely directory, 
and that his entry on the premises is justified 
as he had good grounds for his belief that 
arms were stored in the cutchery not- 
withstanding his failure to record these 
grounds. 

Ido not agree with this, and I think 
that where a Statute authorizes the doing 
of an act, which is prima facte a wrong to 
an individual, the doer must comply strictly 
with the conditions imposed by the Statute, 
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if he desires to rely on the Statute as a 
justification for his act. He cannot claim 
as against the individual, who is injured 
by his act, the protection of the Statute, 
unless he strictly complies with the con- 
ditions, on which the Statute affords that 
protection. 

Here the section imposes on the Magistrate 
in the most express terms the duty of first 
recording the grounds of his belief that arms 
are in the possession of the person, whose 
house is to be yearched. It makes it in the 
most express terms a condition precedent and 
to justify his entry the condition must 
be strictly complied with. As there was 
a failure to comply with this condition 
the Arms Act will not avail the defendant. 

The next section, under which itis sought 
to justify the appellant. is section 165 of 
the Criminal Procedure Code. That section 
provides that: “wherever a police officer 
making an investigation considers that the 
production of anything is necessary for the 
conduct of an investigation of any offence, 
which he is authorized to investigate, and 
when such thing is not known to be in the 
possession of any person, such officer may 
search or cause the search to be made for the 
same within the limits of the station, of 
which he isin charge or to which he was 
attached.” 

I quite agree with the argument that 
(apart from any question of the user of 
undue violence), if the search by the police 
officer can be justified under this section, 
then the defendant must succeed, for, if 
the police officer committed no trespass in 
enterifig and searching, then the defendant 
committed no wrong in authorizing the 
police officer to do that which the law gave 
him a right to do. 

But this case was not set up in the Court of 
first instance nor was any evidence given 
to support it. To succeed the defendant 
would have toprove that the police officer, 
who made the search, considered that the 
production of something was necessary for 
the conduct of his investigation into an 
offence, which he was authorized to in- 
vestigate, and this could not be proved 
withont calling the police officer. 

Now the police officer was not called, the 
facts entitling the police officer to enter and 
search were not proved. As the case stands 
there is nothing to show that the police 
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officer considered that it was necessary to 
any investigation to produce anything. 
For all that appears he may have searched, 
just because the defendant told him to. 

The next section relied on is section 105 
read with the other section dealing with 
the issue of wu search-warrant. 

The defendant considered he was able to 
issue a search-warrant and, therefore, under 
section 105 competent to conduct a search 
in person. 

Now the law relating to the issue of 
search-warrants is to be found in section 
96 and the following sections of the Criminal 
Procedure Code. 

By section 96, when the Court considers 
that the purposes of any enquiry, trial or 
other proceeding under this Code will be 
served by a general search, it may issue & 
search-warrant and by section 105 a 
Magistrate cau direct 1 search to be made 
in his presence of any place, for which he 
is competent to issue a search-warrant. 

Could he in the present case issue & 
search-warrant P 

In my opinion section 96 only authorizes 
the Magistrate to issue a search-warrant when 
sitting as a “Court,” te, when some 
proceeding under the Code has been initiated 
before him and this view is strengthened 
by the form of the search-warrant given 
in schedule V, form 8, which recites that 
information has been laid or complaint 
has been made. In this case there is no 
evidence of the initiation of any proceeding 
before the Magistrate, under the Criminal 
Procedure Code nor of any “information” 
or a “complaint” being laid before the 
Magistrate under the Code. Moreover, the 
Magistrate appears to have been searching 
for arms generally, not for some particular 
weapon. 

As I read the provisions of the Code it 
appearsto provide for search by a police 
officer, which may be made under section 
165 before any proceeding has been initiated 
before any Court and searches under the 
authority of a Court under section 96, which 
must be made after the initiation of some 
proceeding. The only sections that I can 
find in the Code authorizing a Magistrate 
to search without any proceeding having 
been initiated before him, are sections 98 
and 100. The former confers on a District 
Magistrate, Sub-divisonal Officer, Presidency 
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Magistrate or Magistrate of the Ist class 
the power of issuing a warrant or to search 
houses suspected of containing stolen 
property, forged documents, counterfeit coins 
and such like articles, but this power can 
only be exercised upon information and after 
such enquury as the Magistrate thinks 
necessary. The latter enables a Presidency 
Magistrate, Magistrate of the first class or 
Sub-divisional Magistrate, if he has reason 
to believe that a person is confined under 
such circumstances that the confinement 
amounts to an offence, to issne a warrant 
for the search for the person so confined. 
It is significant that section 96 which 
authorizes the issue of a search-warrant for 
the purposes of an enquiry, trial or other 
proceeding under the Code confers the 
powers of issuing the warrant on “the 
Court,” while sections 98 and 1(0 confer 
the power of issuing a warrant to search 
only on the Magistrate specified in the section. 


Lastly, it is said, that the defendant was 
acting as a judicial officer and so is protected 
by the Act of 1850. 


That Act, in my opinion, does not apply 
because there is nothing to show that the 
Magistrate was acting judicially, when he 
directed the search. 


No doubt there is authority for saying 
that the issues of a search-warrant by a 
Magistrate is a judicial act. Under the 
Code (except in the cases specified under 
sections 98 and 100) the issue ofa search- 
warrant presupposes the existence of an 
enquiry, trial or other proceeding in the 
course of which the Court may be called on 
to determine judicially whether a warrant 
ought or ought not to be issued. But even 
if it be assumed that a search by the Magis- 
trate under section 105 is as mucha judicial 
act as the issue of a warrant to search (apro- 
position to which [am notat present prepared to 
assent) eventhenit has not been shown that the 
search was directed for the purpose ofany pro- 
ceeding under the Code, as it must be to justify 
the issue of a warrant. And further, if the 
Magistrate were acting as a judicial officer, 
I should have expected some sort of record 
of some proceeding before himin the course 
of which it would appear that the search 
was directed. On the contrary, it appears 
that there was nothing before the Magistrate 
to enable him as a Court to issue a warrant. 
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He cannot, therefore, be said to have been 
acting judicially in directing a search to 
be made without any proceeding having 
been instituted before him, which he could 
be called on to determine judicially. 

In conclusion, if there had been no 
evidence of excess of violence in the conduct 
of the search, I should have considered that 
avery small sum indeed would have re- 
presented the damage, which the plaintiff 
would be entitled to recover for the wrong, 
which the defendant has done him in making 
a search, which he had ample reasons for 
making without recording those reasons. 
But there was evidence of undue violence in 
the conduct of the search—not perhaps very 
strong or very convincing evidence, but it was 
believed by the learned-Judge who had the 
witnesses before him and I cannot say 
there was no case to answer on this head. 
But the defendant did not answer it by 
calling the actual searchers, the persons who 
‘were alleged to have done the damage, and 
that being so the damages were bound to be 
more than nominal. 

For these reasons I agree that the appeal 
should be dismissed and that the respondent 
should be allowed no costs, inasmuch as he 
has made grossly improper and unfounded 
attacks on Mr. Clarke, who when called upon 
to act under circumstances of unusual 
difficulty, undoubtedly acted with perfect 
good faith. 

Brett, J.—I regret that, after the best 
consideration which I have been able to give 
to the facta and law of this case, I am unable 
to agree with the view which has been 
taken in their judgment by the learned 
Chief Justice and my learned brother Mr. 
Justice Harington. 

The present appeal arises out of a suit 
brought by the plaintiff, Babu Brojendra 
Kishore Roy Chowdhry, a zamindar in the 
District of Mymensingh, who has his 
samindart cutchery at Jamalpur in that 
District, against Mr. L. O. Clarke, who, on 
the 28th April 1907, was District Magistrate 
of the Mymensingh District. The suit was 
brought to recover damages to the amount 
of Rs. 10,500 for wrongful trespass in the 
cutchery of the plaintiff by the defendant, 
on the 28th April 1907. The plaint alleged 
that on the 28th April the defendant with 
the Sub-divisional Officer of Jamalpur, Mr. 
Luftman, District Superintendent of Police, 
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a Sub-Inspector of Police and the Sub- 
Registrar followed by a large number of 
armed policemen and a large number of 
Mahomedan rowdies carrying lathis and 
other dangerous weapons wrongfully invaded 
and trespassed in “the plaintiff's cutchery 
and there, under orders of the defendant, 
those who accompanied him forcibly, 
wantonly and wrongfully broke open and 
smashed boxes in the cuéchery, scattering, 
destroying and mutilating various valuable 
gamindart papers and documents. It went 
on to say in paragraph 6 that “the defendant 
acted in a wholly illegal, wanton and arbitrary 
manner and he had no lawful or reasonable 
excuse or justification or authority in or for 
his wanton and high-handed conduct aforesaid, 
and the plaintiff further charges that the 
defendant acted wrongfully and maliciously 
and without reasonable cause in the matter - 
of the conduct aforesaid.” Damages were 
claimed (see paragraph 7 and the schedule) 
(1) for insult, injury and humiliation at 
Rs. 8,000, (2) for damages done to the 
houses at Rs. 200, (8) damages to movables 
at Rs. 800 and (4) damaged or lost papers 
and documents at Rs. 2,000. Under the 
lst item appears to have been included a claim 
for rents, which in consequence of the search 
the plaintiff said he had been unable to 
realise from his tenants. é 
Thesuit was instituted on the 25th July 1907 
in the Court of the Subordinate Judge (8rd 
Court) of Mymensingh. On the 26th Novem- 
ber 1907, the defendant applied to the District 
Judge of Mymensingh for the transfer of the 


_ suit for trial from the Court of the Sub- 


ordinate Judge to that of the District 
Judge. After receipt of notice of the 
application the plaintiff, on the 3rd 
January 1908, applied to the High Court 
in its extraordinary civil jurisdiction to 
transfer the suit from the Court of the Sub- 
ordinate Judge of Mymensingh to the High 
Court for trial, and on the same day a rule 
ntst was issued by the High Court on the 
defendant to show cause why the suit should 
not be transferred to the High Court for 
trial. On the 29th January 1908, an order 
was passed by Mr. Justice Fletcher transfer- 
ring the suit to the High Court to be tried 
by itin the exercise of its extraordinary 
original jurisdiction. The suit afterwards 
came on for hearing before Mr, Justice 


Fletcher, on the 25th May 1908. 
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The following sequence of events is 
important :— 

On the 21st April 1907, there was 
a large fair or mela held at Jamal- 
pur. ,Certain Hindus at the instiga- 
tion, it is stated, of the Hindu servants 
of the plaintiff and other zamindars, his co- 
sharers in the village, tried to prevent the 
sale of brdesht or foreign goods at this fair. 
The Mahomedans resented this and there 
was a serious disturbance and the feelings 
of the Mahomedans towards the Hindus 
were considerably embittered. In the 
evening of the 27th April some Hindus 
dressed, it is stated, in Mahomedan clothes, 
were seen wandering about and were followed 
by some Mahomedans. The Hindus turned 
on the men following them and fired 3 or 4 
revolver shots at them, one of which wounded 
Genda, a Mahomedan. An uproar followed, 
Mr. Barniville, Sub-divisional Magistrate of 
Jamalpur, and Mr. Luffman, District 
Superintendent of Police, who were then 
in the Dak Bungalow at Jamalpur, went 
to the scene of disturbance and met some 
Mahomedans carrying away the Mahomedan 
Genda, who had a wound from a revolver 
bullet in his leg. Information was given 
to them that Genda had been wounded by 
one Prakash Chander Dutta, a leader of 
a body of Hindus called Volunteers and 
that Prakash Chander Dutta and those 
with him had fled in the direction of the 
cutcheries. The cutchertes of the plaintiff 
and his co-sharer landlords appear from 
the map filed inthe suit to be all close 
together on an open piece of ground. Close 
by is the temple of Thakurani Doya Moyee. 
An excited crowd of Mahomedans armed 
with lathts were collecting evidently bent 
on attacking the cufchertes. The two officers 
collected as many police as they could, but 
went towards the cutchertes with apparently 
the double intention of arresting the man 
or men, who had fired on the Mahomedans 
and wounded Genda and also of keeping 
the Mahomedan mob under control. On 
arrival at the cutchery they found four 
Hindu strangers there, whom they arrested 
on suspicion. They also found Satish 
Chandra Banerjee with forty or fifty men 
armed with lathis in the cutchery. These they 
disarmed. They weretheninformed thatarmed 
men were concealed in the adjoining temple 
‘of Daya Moyee and went there. They found 
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the door locked and were refused admis- 
sion. The Sub-divisional Magistrate ordered 
the persons inside to open the door, pro- 
mising that no harm should be done to the 
person inside. There was then a large 
angry crowd of Mahomedans close by, but 
they seem to have been under control. The 
door was not opened, but two shots from 
a revolver and two from a shot gun were 
fired from inside the temple and a 
Mahomedan received a shot wound. The 
two officers then drew off the Mahomedan 
crowd and managed to disperse them. 

The Sub-divisional Officer, Mr. Barniville, 
then wired to the Commissioner of the 
Division for all available armed police, and 
the District Superintendent of Police, Mr. 
Luffman, sent a telegram to Mymensingh 
to the defendant as District Magistrate to 
the following effect: “ serious riot just averted 
—come at once.” 

The defendant received this telegarm at 
2a.M.onthe morning of the 28th April. 
He afterwards started for Jamalpur and 
arrived there at 10 a.m. 

On his arrival the defendant received 
from Mr. Barniville, the Sub-divisional 
Magistrate, and from Mr. Luffman, Superin- 
tendent of Police, reports ‘of the two 
occurrences of the 27th April. 

At 1-30 r. mM. the defendant with Mr. 
Luffman, the District Superintendent of 
Police, proceeded to search the cutchertes 
of the plaintiff and. of the other zamtndars. 
The temple of Doya Moyee and the cutchery 
and Natb’s house of the Ram (topalpur 
samindar were first searched. Afterwards 
the cutchery of plaintiff was searched. The 
case for the defendant was that he searched 
the plaintiff’s cutchery in consequence (1) 
of the reports received by him from Mr, 
Barniville and Mr. Luffman of what had 
occurred on the 27th April, and (2) of the 
reports previously received thatthe Gouripore 
zamindars (če, the plaintiff and his 
co-sharers) had been collecting arms and 
men in their cutchertes. 

At that time none of the amlahs or peadahs 
of the plaintiff were to be found and it 
seems that the Jamadar in charge of the 
plaintiff’s cutchery building had locked it 
up and left at 1 p. 4. The padlocks closing 
the doors of the building were forced open 
and the boxes in the cutchery were also 
forced open and their contents—zamindart 
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papers—taken out in pursuit of the search 
for arms The search of all the buildings 
occupied from 1-30 r. a. to 3-30 P. M. 

The main points raised for determination 
in the suit were (1) was the search made 
under the provisions of the Code of Criminal 
Procedure and was the defendant protected 
from the suit on that account, (2) was the 
search made under the provisions of the 
Arms Act and was the defendant protected 
from suit by that Act, or (3) was the defend- 
ant in directing the search acting judicially 
and were he and those acting under his 
orders in consequence protected by the 
provisions of Act XVIII of 1850 P 

In his defence defendant pleaded (see his 
written statement, paragraphs 13, 14 and 15 
and the preceding explanatory paragraphs 6 to 
12) (1) that at the time of the alleged trespass 
he was District Magistrate of Mymensingh, 
and as such Magistrate he was acting and did 
act under and by virtue and in pursuance 
of the powers conferred on him by law and 
particularly by all or some one or more 
of sections 94, 96, 105 and165 of the Criminal 
Procedure Code, or (2) in the alternative 
that he was acting under the powers con- 
ferred upon him by section 25 of the Indian 
Arms Act, or (8) in the alternative that he 
was acting in discharge of a judicial duty 
and within the limits of his jurisdiction 
and that he at the time believed himself 
to have (as he submits he had in fact) 
jurisdiction to do ororder the acts done or 
ordered by him and, therefore, that he was 
protected by Act XVIII of 1850, being 
the Act for the Protection of Judicial Officers. 
Further, he alleged that the damages 
claimed were excessive. The written 
statement, it is to be observed, was filed 
in the Court of the Subordinate Judge of 
Mymensingh on the 9th November 1907. 

Evidence was gone into by both parties 
and judgment was delivered by Mr. Justice 
Fletcher on the 19th June 1908. The 
learned Judge held that the defendant in 
determining to make the search on the day 
in question in the plaintiff’s cutchery was 
acting bona fide and was not actuated by 
malice or other improper motives against 
any particular individual or section of the 
community. On the other hand, he held 
that the search of the plaintiff's premises 
by the defendant was not warranted by law 
and so constituted an actionable trespass. 
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In arriving at this conclusion the learned 
Judge applied the principle of the Common 
Law in England, which he regarded as 
applicable to the case, that a Magistrate 
ishable in an action for trespass for acts 
done by him to the person or property of 
others, unless he can justify the act as 
having been done under the authority of 
law, and that if a Magistrate pleads a Statute 
or Statutes as justifying his acts, he must 
bring himself within the words of the 
Statutes strictly. 

Applying that principle he held that the 
defendant had failed to justify his actunder the 
Arms Act of 1878, as the provisions of 
section 25 of that Act require that before 
causing a search to be made under the Act, 
the Magistrate should first record the 
grounds of his belief that the person, whose 
premises he was about to search, had in his 
possession any arms, ammunition or military 
stores for any unlawful purpose or that 
such person cannot be left in the possession 
of any such arms, ammunition or 
military stores without danger to the 
public peaee and the defendant had 
failed to record the grounds for his belief 
to that effect before he directed the search. 

Dealing next with the plea based on the 
provisions of sections 105 and 106, Oriminal 
Procedure Code,the learned Judge dismisses 
it very summarily with the observation that 
it is obvious that the defendant was not 
competent to issue a search warrant under 
the provisions of the Oode of Criminal 
Procedure, as he was not acting as a Court 
within the meaning of section 94 of the 
Criminal Procedure Code, as there was no 
proceeding pending before him. 

He then takes the plea based on the 
provisions of section 165 of the Oode of 
Criminal Procedure, that the search was in 
fact one made by Mr. Luftman, the District 
Superintendent of Police, who at the time 
was making an investigation into the offence 
committed by the person, who shotat and 
wounded Genda on the 27th April 1907, 
and that as Mr. Luffman as a police officer 
had authority under section 165 of the Code 
of Criminal Procedure to make the search 
in the course of that investigation, the 
defendant, having taken Mr. Luffman to 
make the search, was protected by the law 
in the same way as Mr. Louffman. As to 
this the learned Judge says that he was 
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satisfied on the evidence that the search 
waa nob intended to be made under the 
provisions of that section, but was a search 
for arms generally, which section 165 does 
not authorise and, therefore, he held that 
section 165 of the Criminal Procedure Code 
did not justify the action of the defendant. 
It is unfortunate that the learned Judge 
does not specify the evidence, on which he 
relied in support of this conclusion. 

Further, he held that the provisions of 
Act XVIII of 1850 could not be invoked 
to protect the defendant, becanse he was of 
opinion that in directing and conducting 
the search the defendant was performing 
no judicial duties at all. It is to be noticed 
that the judgment gives no distinct reasons 
for the opinion that the act was not a judicial 
act, but that it was “one of the important 
executive acts, which as District Magistrate 
the defendant had. to perform.” 

On these findings the learned Judge 
arrives at the conclusion that the search 
of the plaintiff's premises by and under the 
direction of the defendant was not warranted 
by law and, therefore, amounted to a trespass. 

In dealing with the question of damages 
the learned Judge holds the defendant did 
not himself enter the cutchery to make the 
search, but relied on the police to conduct 
it in a proper manner, and that, though 
this goes to establish the defendant’s bona 
fides it does not release him from the 
obligation, which the law casts on him as 
being in supreme control of the search party, 
from seeing that the search was conducted 
in a proper and reasonable manner. He 
entertains no doubt that the search was 
conducted with unnecessary damage to the 
property of the plaintiff, relying apparently 
in support of this view mainly on the 
evidence of Mr. Horniman, and holds that 
the defendant failed to exercise proper 
supervision and control over the people 
under him conducting the search. Being 
of opinion on this finding that though the 
damages should not be exemplary they 
should be substantial, he awards the plaintiff 
Rs. 500 as damages against the defendant. 

The defendant has appealed. 

The learned counsel for the appellant, 
who has placed the case before us, has laid 
great stress from the outset on the re- 
markable contrast which is presented by 
the case as held by the” learned Judge to 
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have been proved against the defendant and 
that as set out in the plaint, and has argued 
that the acts of the defendant and those, 
who carried out his orders, have been grossly 
distorted and the damage done exaggerated 
enormously. No attempt was in fact made 
to prove the alleged loss of rents from the 
tenants as a damage consequential on the 
search, after the plaintiff’s agent had been 
obliged to admit that in the preceding year 
an attempt had been made by the plaintiff 
to raise the rents of his tenants, more than 
90 per cent. of whom are Mahomedans, 
which had been resisted and had created 
general discontent. The plaint averred 
against the defendant that he had committed 
a malicious and outrageous abuse of his 
authority. The learned Judge has found 
that the defendant acted bona fide and 
without malice, but that as he had failed to 
comply strictly with the provisions of 
section 25 of the Arms Act he committed 
a trespass. 

The first point taken in support of the 
appeal is that the learned Judge erred in 
regarding the principles of the Common 
Law of England as applicable to the present 
case. The learned counsel has pointed 
out that the alleged trespass having been 
committed in the District of Mymensingh, 
which is outside the limits of the ordinary 
civil jurisdiction of the High Court and the 
suit having been transferred to the High 
Court for trisl in the exercise of its ex- 
traordinary civil jurisdiction, the learned 
Judge was bound under the provisions of 
section 20 of the Letters Patent of 1865, 
with respect to “the law of equity and the 
rule of good conscience” to be applied to the 
case to apply “the law of equity and rule 
of good conscience,’ which would have 
applied to the case in the local Court of the 
8rd Sub-Judge of Mymensingh. This con- 
tention cannot be denied and clearly the 
principle of English Common Law could not 
be taken to apply as such. The learned 
counsel for the respondent in reply has, 
however, invited attention to the decision 
in the case of Waghela Rajsanji v. Sheikh 
Masludin (1) as practically laying down that 
the same principles would apply. But the 
learned Judge in dealing with the point 
which arosein that caseand which was whether a 
guardian could execute a contract inthe name 

(1) 11 B. 561. 
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of hig ward, soas to impose on the ward 
a personal liability, remarks that a guardian 
in India could not have greater powers over 
award than a guardianin England, and 
adds that the matter must be decided by 
equity and good conscience which is generally 
interpreted to mean the rule of English Law, 
tf found applicable to Indian society and 
circumstances, This clearly lays down that 
the principles would only apply, if found 
applicable to the circumstances of the case 
under consideration. In the present case 
the learned counsel for the appellant has 
pointed out that the learned Judge has found 
that the circumstances were such as to justify 
the defendant as District Magistrate in 
making the search for arms, and that he 
acted throughout with perfect bona fides and 
the learned counsel contends that the mere 
omission on the part of the defendant to 
record bis reasons for directing the search, 
though the reasons in fact existed and were 
good and sufficient, cannot be held in 
accordance with the principles of law, 
justice, equity and the rule of good con- 
science as governing the District Courts in 
India, to be iri law sufficient to convert what 
was a right and justifiable act into an action- 
able wrong. 

In this case, however, before attempting to 
apply the principles, on which the learned 
counsel relies, it would be convenient first tosee 
whether in the circumstances of the case the 
defendant has been able to justify his act 
on his pleas. 

The facts leading up to the search have 
been already set out in detail, 

The learned Judge in the Court below 
has stated in his judgment that he was 
satisfied on the evidence that the search 
was made for arms generally under the 
provisions of the Arms Act and not under 
any sections of the Code of Criminal Pro- 
cedure, and the first question which arises 
is——-Does the evidence support that finding P 

On this point we have the evidence 
of the defendant alone and we have his 
defence as set out in the written statement. 
The method adopted in cross-examination 
of the defendant is, to say the least of it, 
unususal. By means of a Jong series of 
questions many of which on the spur of the 
moment and without reference to authorities, 
it was manifestly most difficult for him to 
answer and in reply to which it is admitted 
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that it would be unfair to bind him by his 
answers, the learned counsel appears to have 
attempted to argue out with the defendant 
points of law, which it was certainly the 
duty of the Judge trying the case to decide. 
What, however, does the defendant say ? 
In his written statement he first claims pro- 
tection on the ground that he was acting as a 
Magistrate under the provisions of sections 
94,105 and 165 of the Code of Oriminal 
Procedure. None of these could possibly 
apply to a search under the provisions of 
the Arms Act. It is equally a matter, which 
admits of no doubt, that if the search was 
made for arms used in the commission of 
an offence, and for the purpose of an enquiry 
or an investigation into that offence, the 
provisions of the Arms Act could have no 
possible application. That act in section 
25 provides for a search for arms and 
ammunition generally for the preservation 
of the public peace and not for weapons 
used in the commission of a definite offence. 

To support the defendant’s assertion that 
he acted under the provisions of the Code 
of Criminal Procedure, we have the following 
statements. In examination-in-chief he was 
asked “ why did you make the search,” and 
he gave the following reply :— 

“ I had received reports for some time that 
certain zamindars, in special the Gouripore 
gaminiars, had been collecting arms and 
men in their cutchertes. The Mahomedans 
of Jamaplur stated that they feared the Hindus 
wouldsally ontfrom their cutchertes and dothem 
injury again as soon as the officials had left. 
A case had been instituted with regard to 
the shooting of a Genda Sheikh and it was 
proposed to institute cases for the shooting on 
the Sub-divisional Officer and Superintendent 
of Police. For the purpose of these cases it 
wasall importantthatthe weapons, with which 
the shooting was done, should be found. It 
was also very dangerous to leave it un- 
ascertained whether there was not a consider- 
able store of arms in those cutchertes.” The 
following answers were elicited from him 
in his cross-examination (at pages 103 to 
114 of the paper-book): “Before this 
search I did refer to the Criminal Procedure 
Code: I did not refer tothe Arms Act.” 
Further on he says, I thought I could act 
under section 105” and then he was stopped; 
and later on, in answer to a question relating 
to his power to act under section 165 of the 
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same Code, he says “in this way I thought 
I could act under section 165. The Sub- 
Inspector of Police was empowered to make 
a searsh and I thought I could be present 
and direct the proceedings. Then I would 
be acting as an Executive Officer of the 
Police.” When questioned as to his power 
to direct the search under section 94 and 
section 96 of the Criminal Procedure Code, 
he says that he thought, he could issue a 
search-warrant under section 96 of the 
Criminal Procedure Code though afterwards 
he says “There was nothing formal in my 
inquiry.” “No, I was not holding any inquiry 
asa Magistrate.’ Afterwards in reply to 
the question, “ you wanted to search in order 
to preserve the peace of the district;” he 
says “ That was one of the reasons: one of 
the reasons was to seize arms to prevent 
their being used. My search for the arms 
in connection with that case was equally in 
my mind. The actual investigation of that 
case was in the hands of the District Superin- 
tendent of Police.” At page 115, he further 
says in answer to a question from the Court: 
“I made up my mind to make the search 
after hearing the police officers’ and the 
other persons’ reports.” 

The fact that the defendant before 
directing the search referredto the Code of 
Criminal Procedure and not to the Arms Act, 
seems to be consistent rather with the 
conclusion at least that in his own mind 
at the time the defendant thought he was 
acting under the Code of Criminal Procedure 
and not under the Arms Act, and to support 
a conclusion contrary to that, at which 
the learned Judge has arrived, that the 
search was only for arms generally. They 
seem fully to support the conclusion that 
the search was at the same time for arms 
used in the commission of the two offences, 
which were alleged to have been committed 
on the 27th April, when fire-arms were 
certainly used. 

The learned Judge has not referred to the 
evidence, on which he relied and, after a 
careful perusal of the defendant’s evidence and 
of his written statement, filed on the 9th Nov- 
ember, immediately after the institution of the 
suit, I regret, that I am unable to agree that 
the conclusion of the learned Judge is in fact 
supported by the evidence. 

The question then arises for determination 
whether the defendant was justified in 
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directing the search by the provisions of 
the Code of Criminal Procedure. 

First, it is to be considered whether the 
defendant had power to act under the pro- 
visions of section 108 read with the provision 
of sections £4 and 96 of the Code. These 
sections occur in Chapter VII which falls 
within part [II of the Act, which is headed 
“General Provisions.” That these pro- 
visions apply to proceedings before and 
after the proceeding in prosecution of an 
accused is clear from the sections themselves. 
They do not necessarily apply to proceedings 
after a case has been instituted against 
any definite accused person. Section 94, 
runs: “Whenever any Court or in any place 
beyond the limits of the towns of Calcutta 
and Bombay any officer in charge of a 
Police station considers that the production 
of any document or other thing is necessary 
or desirablefor the purposeof any investigation, 
enquiry, trial or other proceeding under 
this Code by or before such Court or officer, 
etc.” An investigation by a police officer 
or any inquiry by a Magistrate may be made 
before any accused person has in fact 
been named. 

The learned Judge has held that the 
defendant was not acting as a “Court” 
within the meaning of section 94 of the 
Criminal Procedure Code as there was no 
proceeding pending before him. “ Court” 
is nowhere defined in the Code nor is “a 


proceeding.” From Ohapter III of the Code 
it would, however, appear that the term 
“Court” and “Magistrate” aro in fact 


synonymous and it shonld be remembered that 
under the special conditions provailing in 
India a Magistrate is frequently called upon 
to act as a Court, even thoughhe may not 
at the time be sitting within the four walls 
of his ordinary Court building or in fact 
any building. The powers of the Court 
depend on the power with which the Magis- 
trate presiding in it is vested. ‘‘ Proceeding” 
appears to mean anything done or order 
passed by the Magistrate or Court in the 
exercise of his powers. This indeed seems 
clear, for instance from the word “ proceed- 
ing” as used in sub-section 7 of section 
145 of the Criminal Procedure Code. 
Powers to act under section 94 and section 
96 of the Code are given to all Magistrates 
(see section 94 itselfand schedule 3 of the 
Code) and the question is whether a Magis- 
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trate can exercise those powers on verbal 
information only or whether it is necessary 
for him to wait till something has been 
written or he is sitting in Court before he 
can do so. The learned Judge seems to be 
of opinion that this preliminary is essential. 
But is it so P Offences are divided into two 
broad classes (1) Cognizable, ïe., those for 
which a police officer may arrest without 
a warrant from a Magistrate, and (2) Non- 
cognizable, 7.¢., those in which a police 
officer may not arrest without a warrant. 
The former scems to mean cases of which 
a police officer, as such, can take cognizance 
and the latter, those of which as such he 
cannot take cognizance. Section 190 of 
the Criminal Procedure Code lays down 
the conditions under which a District 
Magistrate or other Magistrate referred to 
jn that section may take cognizance of an 
offence. It must be remembered that the 
defendant in this case was at the time of 
the search the District Magistrate of 
Mymensingh. He had, therefore, power 
under the law throughoat the whole District 
to take cognizance of the offences with 
fire-arms, which are alleged to have been 
committed on the 27th April. And he 
would be empowered to take cognizance 
under that section on (a) complaint, (b) 
police report of such facts and (c) on in- 
formation received by any person other 
than a police officer or upon his own know- 
ledge or suspicion that such an offence has 
been committed. There is nothing in the 
section to lay down strictly that either 
(a), (b) or (e) must be written, and in fact 
the latter portion of clause (c) would 
favour the contrary view. Nor is there 
anything in the law which strictly lays 
down that the police officer must have 
something written before he can take action 
in respect of an offence, of which he can 
take congnizance without the order of the 
Magistrate. Clearly in India, as well as in 
England, a police officer must often take 
cognizance of an offence and arrest the 
offender on verbal information alone. There 
seems to be nothing in the law or in 
common sense to prevent a Magistrate from 
acting on verbal information and taking 
cognizance of an offence and taking the 
steps necessary to arrest the offender or, as 
jn the present case, to secure the production 
of the weapon with which an offence has 
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been committed. Manifestly there are 
cases when the offender would escape or 
material evidence would disappear, if a 
written proceeding were in law strictly 
necessary. In this case the defendant has 
stated in his evidence that before directing 
the search he had received the information 
verbally from Mr. Barniville, the Sub- 
divisional Magistrate, as well as from Mr. 
Inffman, the District Superintendent of 
Police, that the two offences had been 
committed on the preceding day, and in 
these circumstances it seems difficult to agree 
with the learned Judge that the defendant 
had no power to direct or make the search 
under the provisions of section 105 read 
with sections 94 and 96 of the Criminal 
Procedure Code, because no proceeding was 
pending before him. The verbal direction 
to search was in fact in itself a proceeding 
taken in taking cognizance of the offences. 
I regret, therefore, that I am unable to 
agree with the learned Judge that for the 
reasons given by him the defendant was 
not authorised to make or direct the search 
in the premises of the plaintiff. Nothing 
in this case seems to tarn on the meaning 
of the term “competent” in the provisions 
of section 105. It simply means that the 
Magistrate has, under the powera with which 
he is vested by the Local Government, and 
in the circumstances stated in the preceding 
sections 94 and 96, power or authority as 
such Magistrate to issue the search-warrant, 
The next question raisedis the alternative 
whether under the provisions of section 165 
of the Code the defendant is protected from 
the present action. This question has not 
been considered by the learned Judge. 
He has simply held that it does not arise. 
The learned counsel for the appellant 
has relied on the provisions of sections 156, 
157 and 165 of the Code of Criminal Pro- 
cedure as showing that Mr. Luffman as 
District Superintendent of Police had full 
power to hold an investigation into the two 
offences committed on the 27th April, and 
power under section 165 of the Code to 
search the premises of the defendant for 
the arms with which the offences were 
committed and which he had reason to 
believe were in the cutchery, because such 
a proceeding was necessary for the conduct 
of the investigation. And all the provisions 
of the Code as to search-warrants, so far 
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as may be applied, apply to searches under 
this section, (see sub-section 4 of section 
165). If Mr. Imffman as a police officer 
was acting within the law in conducting 
such a search it is contended that the 
defendant, who directed the search, and 
accompanied the police officer, when he 
went to make it, would be equally protected 
by the law. It is to be observed that under 
the provisions of section 4 of Act V of 1861 
powers of general control and direction over 
the police are given to the Magistrate of a 
District throughout the limits of his local 
jurisdiction, and whether the defendant 
in this instance acted under the powers 
given by that section or under his powers as a 
Magistrate under the Code of Criminal Pro- 
cedure, it is urged that he was equally pro- 
tected. i 

This argument seems to be unanswerable, 
if wo take it that the defendant was acting 
under the powers with which he is vested by 
section 4 of Act V of 1861, if the search was 
being made by the District Superintendent 
of Police. 

The learned counsel for the respondent 
has, however, argued that in an investigation 
made under Chapter XIV of the Code of 
Criminal Procedure, the police officer must 
proceed strictly in accordance with the pro- 
visions of the sections in that Chapter. He 
must under section 157 send a report to 
the Magistrate empowered to take cognizance 
of the offence on the police report, and that 
report must be submitted through his 
superior officer (section 158), and on com- 
pletion of the investigation he must submit 
a report in the form prescribed by section 
178, and if in the course of such an in- 
vestigation he makes a search, he must note 
that he has done so in red ink on the report 
under a departmental order of the Police 
Department. 

The learned counsel relies on the re- 
port submitted by Mr. Luffman in respect 
of the offences under section 326 and 307 
of the Indian Penal Code alleged to have 
been committed on Genda Sheikh, (which 
is printed at page 47 of the Paper Book) as 
proving that in fact the cutchery ofthe plaintiff 
was not searched in the course of an investiga- 
tion made by Mr. Luffman into that offence. 
The report bears date the 2nd May 1907 and 
contains no entry of any search having 
been made, 
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It is not clear, however, that the report 
is the final report in the case, but the point 
is not very material. Itis to be observed 
that two dates for the first information 
are given in it, viz, the 27th April 1907, 
and the 2nd May 1907, and this seems to 
support the explanation that the information 
was given verbally on the 27th April, but 
not recorded till the 2nd May. The omission 
to record the entry in red ink, to the effect 
that a search had been made in the course 
of that investigation, if dae to inadvertence, 
would not itself be sufficient to establish 
that no search was made, if in fact it was 
made. 

It seems open to considerable doubt 
whether it would be safe to construe the 
provisions of the law so strictly in the pre- 
sent case, as the learned counsel desires, 
asto deprive the defendant or the police 
officers acting under his orders of the pro- 
tection of the law. 

If in fact the police officer, Mr. Luffman, went 
to the cutchery of the plaintiff under 
the directions of the defendant to investigate 
the offence committed against Genda and 
the search was made in the course of that 
investigation, it seems only reasonable to 
hold that they were acting bona fide under 
the provisions of the law and, therefore, 
the act did not amount to an actionable 
trespass. 

To prove that they did so act, there is the 
evidence of the defendant himself and his 
written statement. There isthefurther fact 
that the defendant went to Jamalpur that day 
in consequence of the receipt of the telegram 
from Mr. Luffman with regard to the events 
of the 27th April. There is nothing on the 
record to indicate that he went in order to 
make a general search for arma. It is clear 
that the Mahomedans generally were at the 
time in a very excited and infuriated state and 
it was urgently necessary to keep them under 
control. A search made to ascertain who 
were the persons guilty of the offences 
committed on tho 27th April would certainly 
be a movement in that direction. 

Tosupport thecontrary conclusion the learn- 
ed counsel for the plaintiff relies on para- 
graphs 6,8 and 9 of the defendant’s written 
statement and on the absence of any entry 
relating to any search in the police report 
of the case instituted by Genda. Paragraph 
13 of the same written statement, however, 
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indicates clearly onough that the defendant 
pleaded from the first that he was acting 
under the Code of Criminal Procedure and 
that he relied on section 165 of the Criminal 
Procedure Code against others to support 
his plea. If in the press of work and under 
the stress of circumstances resulting at the 
time from the disturbed state of the district 
and the special steps necessary to keep the 
peace at Jamalpur, the police officer failed 
by inadvertence to make the entry as to the 
search required by the rules in the report, 
the omission can hardly be regarded as of 
serious importance. 

There seems to be no sufficient grounds 
for disbelieving the truth of the story as 
told by the defendant in his evidence, and the 
balance of probability both from the defend- 
ant’s conduct at the time and from his defence 
seems te be in favour of the view that he all 
along thought he was acting under the Code of 
Criminal Procedure and not under the Arms 
Act. In fact, it would rather appear that 
he relied on the provisions of the Arms 
Act as an after-thought. 

In these circumstances his act in directing 
the search does not appear to amount to a 
frespass in Civil Law, whether it was done 
under his orders as a Magistrate, or under his 
directions by the police in the course of 
the investigation into the offence committed 
against Genda. 

We have next to consider whether the 
search, if it was made under the provisions 
of the Arms Act, amounted to a civil trespass 
on the part of the defendant, because he 
failed to comply with the provisions of 
section 25 of the Act and to record his 
reasons for making it before he directed it to 
be made. To prove that the defendant had 
good reasons for making the search there is 
his own evidence, which appears to have 
been accepted as sufficient by the learned 
Jadge who tried the case. The Judge has 
found that the defendant acted bona fide and 
that he was not actuated by malice or im- 
proper motives against any particular indivi- 
duals or section of the community. He holds, 
however, that the omission of the defendant to 
comply with the provisions of the law render- 
ed hisact under the Common Law of Eng- 
land a trespass, for which he was liable in 
damages at Civil Law, though otherwise it 
might have been right and proper. On behalf 
of the defendant reliance is placed on the cir- 
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cumstances that the conditions under which he 
acted were exceptional and that he was obliged 
under the stress of circumstances and the 
emergency to take prompt action. On this 
point the defendant in his evidence says, 
when asked why he omitted to record his 
reasons for the search under the Arms Act: 

“ There was a great deal to be done, I had 
no time to look everything up. I could not 
spare the force of men to watch the 
cutchertes and have the search later on. I 
thought of the Arms Act, but I had not it 
with me and it would take sometime to get 
acopy. Atthe time I was not aware of the 
provisions of the Arms Act. I thought 
I had power (to direct a search), if I had 
reasonable grounds. I did not realise I had 


to record that.” Further on he says 
that in good faith he believed he had 
jurisdiction in the matter. 

For the plaintiff, it has been urged 


that as the greater number of the Hindus 
had fled out of panic and the cutchery 
was deserted there was no necessity for 
haste, and the learned Judge has expressed 
the opinion that in searching the ctutchery 
of the plaintiff the defendant should have 
proceeded with great circumspection as 
the fact that he had previously searched 
the temple and the cutcheries of three 
other zemindars and had found no arms, 
should have led him to doubt whether 
the information given to him by the public 
was correct. But must not the searches 
made of the temple and the cutchertes be 
rather regarded as acts forming part of 
one transaction? It is not as though the . 
cutcherves and the temple were in differ- 
ent places at some distance from one 
another. The map filed in the record shows 
that they are all close together and the 
information appears to have been to the 
effect that there was a combination amongst 
the servants of the different landlords to 
collect the arms for unlawful purposes and 
that the arms could not be left in their 
possession without danger to the public 
peace. In such circumstances it seems 
hardly reasonable to expect that defendant 
should have proceeded with greater cir- 
cumspection in searching one cutchery than 
in searching the other buildings. 

The real question, however, appears to be, 
whether the directions in section 25 of the 
Arms Act that a Magistrate, before making a 
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search, should record his reasons, are manda- 
tory or directory, and in determining this 
question we may well be guided by the 
following remarks of Lord Campbell in 
The Liverpool Borough Bank v. Turner (2): 
“No universal rule can be laid down 
for the construction of Statutes as to whether 
mandatory enactments shall be considered 
as directory only or obligatory, with 
an implied nullification for disobedience. It 
is the duty of the Courts of Justice to try to 
get atthe real intention of the Legislature 
by carefully attending to the whole scope of 
the Statute to be considered.” Now the 
object of the provisions of the Arms Act, 
and especially of section 25 of that Act, is 
clearly to preserve the public peace. Can it 
be held that the directions in section 25 were 
in their nature so mandatory that the failure 
to comply with them would have the effect of 
nullifying the proceedings P Maxwell in his 
work on the Interpretation of Statutes, page 
556, saya: “When a public duty is imposed 
and the Statute requires that it shall be 
performed in a certain manner or within 9 
certain time or under other specified 
conditions, which condition may well be 
regarded as intended to be directory only, 
when injustice or inconvenience to others who 
have no control over those exercising the 
duty would result, if such requirements were 
essential and imperative.” There can be no 
reasonable doubt that in laying down the con- 
ditions in section 25 of the Arms Act the 
object of the Legislature was to insure that 
in each instance a Magistrate should not 
enter ona search without due care and goodand 
sufficient reasons. At the same time, when 
asin the present case, it has been found that 
the Magistrate acted bona fide and for good 
and sufficient reasons, can the failure on his 
part to record his reasons, which was due to 
exceptional conditions, stress of circumstances 
and the emergent necessity for prompt action, 
be held so to nullify his act as to convert 
what was right and justifiable for the preser- 
vation of the public peace into an actionable 
wrong? Tohold that it would have that 
effect appears hardly to be consistent with 
the rules referred to above or with the princi- 
ples of justice and good conscience. It is no 
doubt most necessary to prevent public officers 
from exercising their powers in a harsh, care- 
less or arbitrary manner. At the same time 
(2) (1861) 80 L. J. Qh. 379. 
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it appearsto be hardly just or reasonable 
to hold that, when an officer has acted bona 
fide in what he believed to be the discharge of 
his duty, and when it has been found that he 
had good and sufficient reason for his action, 
he should be liable under the Civil Law for 
damages for a trespass, because through 
inadvertence he failed strictly to observe a 
formality, which in the circumstances of the 
case was not of serious importance, and which 
may be taken to constitute a technical rather 
than a substantial defect in his proceedings. 

This seems to have been the fact in 
the present case and it seems difficalt to say 
that in consequence the act of the defendant 
amounted toa trespass. 

There remains lastly for determination the 
question whether the defendant can in this 
case claim to be protected by the provisions 
of Act XVIII of 1850, and in dealing with this 
question it has to be determined whether his 
acl was a judicial act or purely an executive 
act. The learned Judge has held that the 
act was an executive act. The distinction 
between a judicial and an executive act in 
India is not very clearly drawn as many acts, 
which are purely administrative, are generally 
described as executive. The main distinction 
between the two appears to be that judicial 
acts are those acts done or orders passed in 
the exercise of the judicial discretion or 
power with which an officer is vested under 
the law, while executive acts are of a minis- 
terial character either carrying judicial orders 
into effect or discharging duties not of a judi- 
cial nature. In the case of Hope v. Hvered (8) 
to which we have been referred, it has been 
clearly laid down that the issue of a search- 
warrant is a judicial act, and in the case of 
Mahomed Jackariah & Oo. v. Ahmed Mahomed 
(4) and in the case of In re Lakhmidas 
Naranjt (5) a similar view has been taken by 
the High Courts in India. 

The question is whether the order direct- 
ing a search under the Arms Act or the pro- 
ceedings in execution of that order differ in 
essence so materially from searches made 
otherwise under the law as to constitute the 
order passed under the Arms Act an executive 
rather than a judicial.act. The whole scope 
and object of the Arms Act appears to be to 
impose restriction on the manufacture, sale, 

(3) (1886) L. R. 17 Q. B. D. 838. 


(4) 15 0. 109. 
(5) 5 Bom, L. R, 980, 
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“import, export and transport and the possession 
of arms and ammunition, with a view to pre- 
serve the public peace, and in directing a search 
‘onder section 25 of the Act the Magistrate 
has to proceed on information laid to him 
‘disclosing that the person is in possession of 
arms, eto., for any unlawful purpose or that 
he cannot be left in possession of such arms 
without danger to the public peace. If he 
considers that such information is such as to 
afford sufficient reasons for a search, he is 
empowered to order one to be made. It can 
hardly be said that in arriving at the conclu- 
Bion that the possession was for any unlawful 
purpose, or that possession of the arms 
could not be retained without danger to tho 
public pence, the Magistrate is not exericsing 
a judicial discretion, that is to say, arriving 
at a conclusion on the evidence. Indeed, if 
the actisnot ajudicial act, it seems difficult to 
understand what the object of the Legislature 
was in requiring that the Magistrate should 
record his reasons. It seems difficult to sup- 
pose that the Legislature intended to em- 
power a Magistrate to déprivo a person of his 
property even temporarily by an executive 
act. It seems to me, therefore, very difficult 
to hold that the order directing the search was 
an executive act on the part of the defendant. 

If that be the case, then the provisions 
of Act XVIII of 1850 appear to he suffici- 
ently wide not merely to protect the defend- 
ant, but also those acting under him. The 
section runs: “No Judge, Magistrate, Justice 
of the Peace, Collector or other person act- 
ing judicially shall be liable to be sued in any 
Civil Court for any act done or ordered to be 
done by him in the discharge of his judicial 
duty whether or not within the limits of his 
jurisdiction, provided that he at the time in 
good faith beheved himself to have jurisdic- 
tion to do or to order the act complained of, 
and no officer of any Court or other person, 
bound to execute the lawful warrants or order 
of any such Judge, Magistrate, Justice of the 
Peace, Collector or other person acting judici- 
ally, sbalil be liable to be sued in any 
Court for the execution of any warrant or 
order, which he would be bound to execnte, 
if within the jurisdiction of the person 
issuing the same,” 

The learned Judge, who tried the case, has 
expressed the opinion that the search was “ one 
of the important executive acts, which as 
District Magistrate the defendant had to 
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but he has rob stated his 
reasons for arriving at that conclusion. I 
regret to say that I am unable to 
agree that the order directing the search, 
based on information received, which was 
held to afford good reason for it, and 
made for the preservation of the public 
peace, was in fact an executive act. It 
appears to me, therefore, that the defendant 
and the police officers acting under him are 
protected from suit by Act XVIII of 1850. 

The learned Judge in dealing with the 
question of damages says that the law 
casts on the defendant as being in su- 
premecontrol of the search party the obligation 
of seeing that the search was conducted in a 
proper and reasonable manner and the 
learned Judge goes on to say that he 
entertained no doubt that the search was 
conducted with unnecessary damage -to the 
property of the plaintiff, and that the 
defendant failed to exercise proper super- 
visions and control over the people under 
him conducting the search. 


On this point the defendant in his 
evidence says that he did not see or 
sanction the destruction: of any property 


more than was reasonably necessary for 
the purpose of opening the boxes. He says 
that only one complaint was made to 
him that the police were doing unnecessary 
damage and that was when the cufchery and 
house of the Nath of the Ram Gopalpur 


cutchery was being searched and that 
“he took steps to see to it.” He adds: I 
told Mr.. Luffman to tell the police to 


put back the things left lying about and 
it is not a fact that the complaint was 
repeated io me, while I was searching at 
the plaintifi’s premises.” He denied that 
armed Mahomedans accompanied him during 


‘the search or took part in breaking open 


the boxes. Itis true that in alatter portion of 
his evidence the passage occurs: “I think 
daos were used by the Mahomedans, but 
I am not absolutely certain,” but as just 
before that he had said that the Mahomedans 
took no part in the search, it seems not 
impossible that there may have been seme 
confusion on this point in the record of 
his statement. The context seems to sup- 
port that conclusion. He says that before 
breaking open ihe door of the cnichery | 
and the boxes he tried to obtain the 
keys, but pone were produced, 
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In support of his conclusion on this 
point the learned Judge relies mainly on 
the evidence of Mr. Horniman. Now, 
without in any way wishing to question 
the veracity of that witness, what in fact 
does bis evidence prove? Mr. Horniman 
did not arrive at the cutchery till the 
morning of the lst May, the search hav- 
ing taken place on the afternoon of. the 
28th April. To fill up the interval there 
is the evidence of Safatnlla, Jamadar. And to 
prove the character of the search proceedings 
themselves there is the evidence of Jogesh 
Chander Dutt, pleader, Issur Chandur Guha, 
mukhtear, and Kali Kumur Mitter, Medical 
practitioner.’ The evidence of these three 
last mentioned gentlemen is certainly not 
beyond suspicion of bias and Safatulla in 
a post-card, which is proved to have beon 
sent after the occurrence, gave an obvi- 
ously exaggerated account of what had 
happened. 

But if the evidence of all these be 
taken into account, what in fact does it 
amount to? The door of the cutchery 
house was fastened by o chain and 
padlock. The padlock was forcibly 
broken open. The boxes in the 
cuichery appear to have been fastened, 
some’ with chains and padlock and others 
with locks, and to open them the pad- 
locks were forced-:by bamboos and other 
boxes forced opened with dacs, that is to 
say, hatchets. Mr. Horniman expressed 
the opinion that lock-smiths might have been 
called in. The defendant on this point 
says that he did not think of sending 
for lock-smiths. 

The point has been taken for the 
plaintiff-respondent that defendant ought 
to have examined Mr. Luffman or the Sub- 
Registrar to prove what was done at the 
time of the search. To this the learned coun- 
appellant. has replied that 
those gentlemen and others were cited and 
were present as witnesses. It was not 


-deemed necessary to examine them as it 


was thought that if the Court would not 
believe Mr. Clarke it would not be likely 
to believe officers subordinate to him, who 
were in fact alleged to have been equally 
blameworthy for the method of the search 
and one of whom was a defendant in a 
similar action on the same facts. J must say 
that I fail to see how the evidences of these 
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witnesses would have materially improved the 
p-sition of the defendant as clearly 
each of them would have been open to the 
imputation of bias. 

It has been suggested that the papers 
contained in the boxes ought to have been 
replaced, when no arma were discovered. 1 
doubt, however, whether in similar searches; 
when conducted by other authorities under 
similar circumstances, such consideration is 
shown however desirable it may be. No attmept 
was made to support the case for the plaintiff 
as set out in the plaint that papers of value 
were lost and destroyed. The search does 
not appear to have been conducted in an 
unusual manner and I am unable to agree 
with the learned Judge that it was conducted 
with unnecessary damage to the property 
of the plaintiff. 

For the above reasons, I am unable to 
agree with the learned Judge in holding that 
the defendant was liable to pay the damages, 
which has been awarded against him, and I 
would decree the appeal and dismiss the suit 
with costs. ; 

Appeal dismissed. 
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(Not reported yet elsewhere.) - | 
ORDINAL Rergrence. No. 207 or 1909. `! 


May 25, 1909. 
Present:—Mr. Justice Banerji and Mr. Justice 
Tudball. 
JHAŲ LAL-AND ANOTHER—-ACOUSED 
CET8US 
PIR BAKHSE AND ANOTHER—COMPLAINANTS 





AND EMPEROR—RESPONDENTS. 

Criminal Procedure Code (Aet V cf 1898), 88 4, cl 
(h), 180, 191—CGognizance of affence by Magistrate 
— Complaint, 

Where a petition of complaint was filed by 
certain persons that the accused wero mterfering 
with persons who camo to sell cattle, and had 
assaulted them as well as the complainants, with 
a view that the Magistrate might take action 
against tho accused: Held, that the complaint 
was a complaint within the definition of tho term 
as contained in clause (h) of section 4 of the Code 
of Criminal Procedure. The Magistrate acting upon 
this complaint acted under clause (a) and nob under 
clause (e) of section 190. Section 191 of the Code 
had no application to this cage. 


Oriminal reference made by the Sessions 
Judge of Bareilly, dated the 6th of May 
1909, 
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Judgment.—tThis case has been refer- 
red to us by the learned Sessions Judge of 
Bareilly with the recommendation that the 
conviction of the two accused, Beni Ram and 
Jhau Lal, be set aside as also the order passed 
under section 106 of the Code of Criminal 
Procedure directing them to furnish security 
to keep the peace. The learned Judge was 
of opinion that the Magistrate took action 
under section 190, clause (c), of the Code of 
Criminal Procedure and was, therefore, bound 
to adopt the procedure laid down in section 
191 of that Code. Weareof opinion that 
action was taken by the Magistrate not under 
clause (c) of section 190, but under clause (a) 
of that section as a complaint was made to 
the Magistrate of facts which constituted the 
offence of which the accused were convicted. 
In the petition of complaint filed by Pir 
Bakhsh and Mangal it was stated that 
the accused were interfering with persons who 
came to sell cattle and had assaulted them as 
well as the complainants. This petition was 
made with a view to the Magistrate taking 
action in regard to acts committed by the 
accused. It was, therefore, a complaint 
within the definition of that term as contained 
in clause (h) of section 4 ofthe Code of 
Criminal Procedure. It was upon this com- 
plaint that action was taken by the Magistrate 
and not upon information otherwise received 
orupon personal knowledge, as mentioned in 
clause (o), section 190. Section 191, therefore, 
had no application. There is nothing to 
show that when the accused appeared before 
the Magistrate the particulars of the offence of 
which they were accused were not stated to 
them. -On the contrary from the questions 
put to one of the accused, as recorded by the 
Magistrate, it appears that all the facts stated 
in the petition of complaint were substantially 
put to him and he was asked to say whether 
he had or had not committed the acts alleged 
in the complaint. It is clear, therefore, that 
the accused were not prejudiced by any action 
of the Magistrate and we see no reason to 
interfere with the convictions and sentences 
and the order passed under section 106 
of the Code of Criminal Procedure. We 
direct that the record be returned. 


Oonvictions and sentences upheld. 
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(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 


Szconp Civiu Appear No. 989 or 1908. 
June 1, 1909. 
Present :——Mr. Justice Alston. 
HIRA—Puarntipr—APPELLANT 
VErsUus 
AMAR SINGH AND ANOTHER— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (det XIV of 1882), s. 244-— 
Transferce from auction purchaser—Transferes fiom 
judgment-debtor in possession—Recorery of posses- 
sion—Regujar suit. 

A transferee from an auction purchaser can recover 
possession of property from the transferee of the 
jodgment-debtor by a regular suit and not by an 
application under section 244 of the Code of Civil Pro- 
cedure, 1882. Bhagwati v. Banwarr Lal, 31 A. 82, 
referred to. 


Second appeal from the decision of the 
Subordinate Judge of Farukhabad, dated 
the 24th July 1908. 

Govind Prashad for the Appellant. 

J. N. Choudhré (with him Guleart Lal), for 
the Respondents. 

Judgment.—tThe plaintiff in this suit 
is said to have acquired certain property 
from one Daulat Ram, who in his turn is 
said to have bought the property at an 
auction sale in execution of a decree. 
The defendants are said to have acquired the 
property by purchase from the original mort- 
gagor at a {ime ‘Subsequent to the suc- 
tion sale. The plaintif in his plaint alleged 
that the defendants had succeeded in get- 
ting their names entered in the Revenue 
papers as being in possession of the pro- 
perty, but that in fact they were not 
in possession as possession was with the 
plaintiff. The suit was accordingly brought 
by the plaintiff for a declaration that he was 
the owner of the property. He sued for this 
declaration upon the ground that he was 
in possession. Having some thought, how- 
ever, in his mind that his alleged pos- 
sersion might be found to be a fiction, he went 
on to say in his plaint that “if it be proved 
that the defendants hold possession, ib may 
also be delivered.” On his plaint he paid 
only Rs. 10 by way of Court-fees. The first 
Court gave the plaintiff a declaratory decree, 
holding that he was in possession of the 
property. The lower appellate Court, 
however, held differently and found that 
the plaintiff was not in possession. It 
held that it was not proved that the plaintiff 
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had ever been in possession or that he had 
ever made collections of rent or paid revenue. 

If these assertions are correct one can 
understand why the plaintiff feared that 
his statement as to possession might not 
be believed. Finding himself unable to 
sustain the declaratory decree the learned 
Subordinate Judge went on to consider 
whether he could give the plaintiff the 
decree for possession which he had sought as 
an alternative relief. Upon the authority 
of two cases reported in Asimdad Khan v. 
Ghansam Das (1) and Sheo Shanker v. Parma 
Mehion (2) he held that the plaintiff ought 
to have proceeded under section 244 of 
the Code of Civil Procedure F682, and 
not by way of a regular suit. Taking 
this view he dismissed the plaintiff’s suit. 
From that decree a second appeal was 
filed in this Court. Now the two de- 
cisions on which the lower appellate Court 
relied have been reversed by the Full 
Bench case of Bhagwati v. Banwari Lal (3). 
The lower appellate Court not having 
considered the question whether the plaint- 
iff had shown a right to possession with 
reference to title, but having only found 
that he was not in possession it will be neces- 
sary to send the case back in order that this 
matter may be argued and decided. The 
lower appellate Court will also consider 
whether sufficient Court-fees have been paid 
and pass orders according to the opinion at 
which it arrives. I, therefore, set aside the 
decree of the lower appellate Court and 
remand the case to that Court for decision. 
Costs will abide the result. 


Oase sent back. 
(1) 1A. L. J. 20. 
(2) 1 A L.J. 282, at p. 285. 
(8) 81 A. 82. 





(Not reported yet elsewhere. ) 


ALLAHABAD HIGH COURT. 
Seconp Orvin Apprat No. 775 or 1908. 
May 22, 1909. 

Present :~-Mr. Justice Karamat Husain. 
MAHADEO PRASHAD AND ANOTHER— 
PLAINTIFFS—ÅPPELLANTS 
versus 
RAMDHARI KHAN AND OTHERS—DEFEND- 
ANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901, Local), s. 202—Suit 
ina Civil Court—Defendants pleading that they are 
plami’? tenants—Cinl Court bound to follow the 

procedure laid down tn section 202. 
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In a guit brought by a zamindar in a Civil Court 
for the cancellation of a will and possession of a 
holding, the defendants pleaded that they wero 
tenants of the plaintiffs: Held, that the 
Civil Court was bound to require the defendants 
to institute a suit in the Rovenue Court within 
three months as provided for in section 202 of 
the Agra Tenancy Act. Madri y. Kabir-un-nissa, 
24 A W. N. 114; Mure v. Gauri Saha, 25 A. W.N 
46, followed. 


Second appeal from the decision of the 


Subordinate Judge of Ghazipur dated the 
20th of July 1908. 


Jang Bahadur, for the Appellants. 

Harbans Sahat, for the Respondents, 

Judgment.—oOne Jaggu Rai, an 
occupancy tenant, made a will in favour 
of his grandson (nawasa). After the death 
of Jaggu Rai his widow took possession 
of his occupancy holding. On her death 
Jaggu Rais grandson applied for the cor- 
rection of the jamaband: and for the entry 
of his name. The application was opposed 
by the zamtndars on the ground that 
Ramdhari Khan did not share in 
the cultivation during the lifetime of the 
tenants and was not, therefore, entitled to 
succeed. I may note here that the plaint 
of the suit out of which this appeal has 
arisen shows that not only Ramdhari Khan 
but other defendants also applied for the 
correction of jamabandi. The first Court 


rejected the application for the 
correction of the jamaband:. On appeal 
the Collector granted it and the 


order of the Collector was confirmed by 
the Commissioner. The samindars then 
brought the suit out of which this appeal has 
arisen and prayed for the cancellation 
of the will and for possession of the 
holding. There were other reliefs too, 
but they are not material for the dis- 
posal of this appeal All the defendants 
pleaded in their written statements that 
they held the land in dispute as the 
tenants of the plaintiffs and that the snit 
was not cognizable by the Civil Court. 
The Court of first instance dismissed theclaim 
on the ground that the order of the Collector, 
which was confirmed by the Commis- 
sioner, was binding on the parties and ousted 
the jurisdiction of the Civil Court. The 
plaintiffs have preferred a second appeal 
to the Court and it is contended by their 
learned vakil that the Court of first instance 
ought to have acted under section, 202 
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of the Agra Tenancy Act and directed 
the defendants to institute a suit in the 
Revenue Court. The learned vakil for 
the respondents in answer to this con- 
tention says that as that question had be- 
fore thesuit been decided by the Revenue 
Court, it was not necessary for the Civil 
Court to follow the provisions of section 
202 of the Agra Tenancy Act and that that 
section applies only to cases in which the 
question that defendants are the tenants of 
the plaintiffs has not already been decided 
by-a Revenue Court. This contention of 
the learned vakil for the respondents, in 
my opinion, has no force. There is no such 
limitation in section 202 of the Agra 
Tenancy Act and I cannot read that 
limitation into the section. In section 199 in 
those cases in which the defendant pleads 
that he is not the plaintiff's tenant a certain 
procedure is prescribed and there is the 
limitaton that that procedureistobe followed, 
ifthe question of title has not already been 
decided by a Court of competent jurisdic- 
tion. Had the Legislature intended to make 
any such limitation in the provisions of 
section 202 ofthe Agra Tenancy Act, it would 
have added, in that section, but in the 
absence of such a limitation the Oivil Court 
is bound to require the defendants to 
institute a suit in the Revenue Court with- 
in three months. I, therefore. following 
Madari v. Kabtr-un-nissa (1) and Mare v. Gaurt 
Sahat (2) set aside the decrees of the Courts 
below and send back the case to the Court 
of first instance through the lower appellate 
Oourt with directions to re-admit the suit 
under its original number in the Register 
and to followthe procedure laid down in sec- 
tion 202 of the Agra Tenancy Act. Itis not 
necessary for me at this stage of the 
case to decide whether the Civil Court had or 
had not jurisdiction to entertain the suit. 
Costs here and hitherto will abide the 
event. Costs in this Court will include fees 
on the higher scale. 


Oase sent back. 
(1) A. W. N. 1904, p. 114. 
(2) A. W. N. 1905, p. 46, 
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(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Second Crvin APPRAL No. 235 or 1908. 
May 18, 1909.- 

Present :—Mr. Justice Karamat Husain. 
RAMDHARI RAI—Degrenpant—AppgLLANT 
VETEUS 
RAMDHARI RAI AND OTHERS— DEFENDANTS 
AND PLAINTIEPS—- RESPONDENTS. 
Murtgage—Usufructuary—Eøpropriestary tenancy— 
Collusive rehngwshmené by the mortgagor tenant, effect 
of, om mortgagee—Hjectment of mortgagee-——Itevenue 
Court jurisdiction—Suit for declaration that relin- 
quishimen! was cullusite—Ciml or Revenue Cowt jurise 

diction. 

A suit for the declaration that a compromisc, 
ontered into between the zamındar and the original 
expropristary tenants for the relinquishment of the 
holding was collusive and not binding upon the 
mortgagee from the tenants, would lie in a Civil 
Court. 

A Revenne Oourt has no jurisdiction to eject 
a mortgagee from un exproprietary tenant, and if 
the exproprictary tenant during the subsistenco of the 


‘mortgage with possession relinquishes his holding 


to the prejudice of his mortgagee, his relinquish- 
ment, so far as the mortgagee with possession is 
concerned, is inoperative. Rannu Rat v. Rafi-ud-din, 
A. W. N. 1904, p. 170, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
llth of December 1907. 

M. L. Agarwala, for the Appellant. 

Harbans Sahat. for the Respondents, 

Judgment.—Six mortgages with pos- 
Ression were executed by Ramjas, defendant 
No. 2, as the head of a joint Hindu family, in 
favour of the plaintiffs, of an exproprictary 
holding comprising Nos. 197, 22, 524, 462, 
413, 57, 2054, 1972, 203 and 224, ten plots in 
all. The zamindar defendant No. 1 according 
to the allegation in the plaint colluded with 
the defendants Nos. 2,3 and 4 who were the 
exproprietary tenants of the plots, and 
brought a suit for arrears of rent. The 
parties entered into a compromise whereby 
the exproprietary tenants relinquished their 
rights in favour of the zamindar. The plaint- 
iffs filed an objection in that suit, but it was 
rejected. The zamindar then brought two 
actions for the ejectment of the plaintiffs. 
The defendants Nos. 2, 3 and 4 were implead- 
ed. The first action was commenced on the 
14th of August 1905 for ejectment from 
plots Nos. 197, 203/1 and 224. The Assistant 
Collector dismissed the suit on the authority 
of Rannu Rat v. Rafiuddin (1). There was 
an appeal to the Commissioner who où the 4th 


(1) A. W. Nv 1004, p. 170. 
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of June 1906 reversed the decree of the 
Assistant Collector and decreed the suit for 
ejectment. His decree was confirmed by the 
Board of Revenue on the 16th of November 
1906. The result of these ejectment proceed- 
ings in substance was that the plaintiffs were 
_ ordered to be ejected from three plots, namely, 
197, 30841 and 224. In tho face of the 
concurrent finding of both the Courts below, 
that the plaintiffs are still in possession it 
must be taken that the zamindar never got 
actual possession of the plots. The second 
action for ejectment related to plots Nos. 


1972, 2504, 22,413, 462,524 and 57. The 
suit was decreed on the 9th of March 1907 
by Babu Anradh Lal Mahendar. The 


operative words of the decree are: “A decree 
for ejectrhent in favour of the plaintiff be 
passed against the defendants”. The plaintiffs 
did not appeal against the decree and it 
became final. Having regard to the con- 
current finding of both the Courts below that 
the plaintiffs are in possession of these plots 
it must be assumed that the samendar in 
spite of the decrees in his favour did not get 
actual possession. Subsequent to the eject- 
ment proceedings the plaintiffs on the Ist of 
June 1907 instituted the suit which has led to 
this appeal, impleading the zamindar and the 
original exproprietry tenants as defendants 
for a declaration that the compromise entered 
into between the zamindar and the occupancy 
tenants so far as it prejudiced their rights as 
mortgagees was not binding on them They 
in their plaint alleged that it was entered 
into fraudulently. The main defence was 
that they were bound by the Revenue Court 
proceedings. The first issue framed by the 
Court of first instance was: “ was the com- 
promise dated the llth of July 1904 bona 
fide and binding on these plaintiffs or was it 
collusive (and effected) to defeat plaintiffs’ 
rights as mortgagees?” The Court of first 
instance decreed the claim relating to the 
plots which formed the subect-matter of the 
first ejectment proceedings, coming to the con- 
clusion that the appeal from the decree of the 
first Court lay to the District Judge and not 
t6 the Commissioner and that therefore the 
decree of the Commissioner was ultra vires. 
Regarding the plots covered by the second 
ejectment proceedings the suit was dismissed 
by the learned Munsif on the ground that the 
plaintiffs were ejected by the decree of Babu 
Anrudh Lal and that they allowed that 
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decree to become final. In the preparation of 
the decree plot No. 57 was omitted by an 
oversight. Both the plaintiffs and the defend- 
ant Ramdhari Rai zamindar, appealed to the 
lower appellate Court. The lower appellate 
Court in disposing of the appeal of Ramdhari 
Rai samindar confirmed the decree of the first 
Court save as to plot No. 57 which by some 
oversight was omitted from the decree. The 
appeal of the plaintiffs to the lower 
appellate Court was also dismissed. In 
the memorandum of appeal presented by the 
plaintiffs to that Court the pleas raised were 
that the proceedings taken by the defend- 
ants were based on fraud and that the 
decision of Babu Anrudh Lal being ultra vires 
Was inoperative against the plaintiffs. The 
reasons which led the lower appellate 
Court to dismiss those appeals as they appear 
from its judgment are:—that the judgments 
of the first Court in both the ejectment suits 
are final and operate as res judicata against both 
parties and that the decree of the Commis- 
sioner is ultra vires, Both parties have pre- 
ferred second appeals to this Court. The 
grounds of appeal taken by the defendant in 
Second Appeal No. 235 of 1908 are, that the 
decision of the Commissioner to whom an 
appeal lay is binding on the parties, that as 
the mortgage of plot No. 224 was effected 
subsequent to the Agra Tenancy Act com- 
ing into operation, no rights have arisen in 
respect thereof in favour of the plaintiffs and 
that No. 57 should not have been omitted 
from the decree of the lower appellate Court. 
The pleas in the memorandum of appeal in 
Second Appeal No. 240 of 1908 of the plaintiffs 
are, that the suit being based on fraud and 
collusion it is within the jurisdiction of the 
Civil Courts exclusively, that the decree 
passed by Babu Anrudh Lal being ultra vires 
cannot operate as res judicata and that the 
plaintifis being in possession as mortgagees 
caunot be ejected by the Revenue Court. 

Regarding the first ground of appeal in 
Second Appeal No. 233 of 1908, I am of opi- 
nion that the suit ont of which this appeal has 
arisen is exclusively within the jurisdiction 
of the Civil Court. The relief sought in it is ` 
to have it declared that a compromise entered 
into collusively is not binding on the plaintiffs, 
Such a suit cannot be entertained by the 
Revenue Courts. As to the proceedings in 
the Revenue Court for the ejectment of 
the plaintiffs, my opinion is that the decree 
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for their ejectment which was obtained on the 
ground that they were the sub-lessees of the 
exproprietary holding and that the decree for 
ejectment was limted to their ejectment as 
sub-tenants and could notin any way effect 
the ejectment of the plaintiffs as mortgagees. 
The Revenue Court can only eject a tenant. 
It has no jurisdiction to eject a mortgagee 
from an exproprietary tenant, and if the 
exproprietary tenant during the subsistence 
of the mortgage with possession relinquishes 
his holding tothe prejudice of his mortgagee 
his relinguishment so far as the mortgagee 
with possession is concerned is inoperative ; see 
Rannu Rat v. Rafi-ud-din (1). Moreover, 
jt is to be noticed that according to the find- 
ing of the lower appellate Court the plaintiffs 
are still in possesion and have not yet been 
actually ejected in pursuance of the decree for 
ejectment. Under these circumstances the 
decree of the Commissioner is in no way 
binding on the plaintiffs as mortgagees with 
possession. The decree passed by Babu 
Anrudh Lal, I am of opinion, is also not bind- 
ing on the plaintiffs who have been found to 
be in possession of the plots covered by that 
decree and who as mortgagees could not under 
that decree be ejected from those plots. In 
this view of the case the plaintiffs who are in 
possession of plot No. 57 are entitled to hold 
ib as mortgagees with possession and the 
plea in appeal by the defendants as to plot 
No. 57 has no force. 

Plot No. 224 no doubt was mortgaged after 
the Agra Tenancy Act had come into force and 
its mortgage under sections 20 and 21 of the 
said Act is, therefore, void ; see Ram Sarup v. 
Kishan Lal (2). The learned vakil for the re- 
spondents, however contends as follows: Sucha 
mortgage is only voidable and not void, for if it 
had been void and not merely voidable section 
31 of the said Act would have been unneces- 
sary inasmuch as avoid transfer can have 
no legal effect and the land-holder need 
take no trouble to have it avoided in the 
manner provided by section 31. As the 
mortgage is only voidable and as the 
samindar land-holder took no steps within one 
year to have it avoided under section 31 of 
the Agra Tenancy Act not only his remedy but 
also his right under section 28 of the Indian 
Limitation Act (XV of 1877) became 
extinguished ; see Dalip Rai v. Deoki Rat (8). 

@ A. W. N. 1907, p. 76. 

(3) 21 A, 204 
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There is much force in this contention but in 
deference to the ruling in Ram Sarup v. 
Kishan Lal (2), the learned vakil for the 
respondent consents to Jet the appellant 
Ramdhari Rai have a decree for plot No. 224. 
The appeal, therefore, with the exception of the 
plea taken regarding plot No, 224 fails and is 
dismigsed with costs, including the fees in this 
Court on the higher scale. 

Regarding the connected Appeal No. 240 of 
1908 I am of opinion that it must prevail. 
The suit, as I have already stated, was brought 
for a declaration that a compromise entered 
into between the samindar and the original 
exproprietary tenants was collusive and was 
not binding on the plaintiffs. The zamtndar 
could not go to the Revenue Court for the 
ejectment of the mortgagees with possession 
of an exproprietary holding, because the power 
given to the Revenue Court in cases of eject- 
ment is limited to the cases in which the 
relation of landlord and tenant subsists bet- 
ween the parties. A Revenue Court has no 
authority to eject the mortgagees with pos- 
session of an exproprietary holding. The 
decree of Babu Anrudh Lal, therefore, so far 
as ib aimed at ejecting the plaintiffs as mort- 
gagees with possession, was certainly ultra 
vires. I, therefore, decree the appeal of the 
plaintiffs, 7.e., Second Appeal No. 240 of,1908, 
with costs including the fees inthis Courton the 
higher scale, set aside the decrees of both the 
Courts below and decree the plaintiffs’ claim 
for the relief (a) sought in his plaint. They 
of course will not be entitled to have posses- 
sion of plot No. 224, the mortgage of which 
was void. 


Appeal decreed, 


(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Sgconp Orvin Apprat No. 838 or 1908. 
May 26, 1909. 

Present :—-Mr. Justice Banerji and 
Mr. Justce Tudball. 
BALDEO DAS—PLAINTIFF—ÅPPELLANT 
versus 
Pandit BADRI NATH AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 
Muhammadar Law—Pre-emption—Shafi-khalit, mean» 
ing of—Easmeni—Nopsriod prescribed by Muhammadan 
Law for acquisition of easements—Pre-emptor and renden 
hating equal rights, : 
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A right to discharge water on the property sold, 
ivos a right of pre-emption as shaji-Rhalit. Karim v. 
iya Lal Bose, 28 A. 127, referred to. 

Shafi-khalit means a partner in the immunities and 
appendages of the property, such as a right to water 
and roads. The right to discharge water on the lane is 
one of the immunities and appendages of the property. 

Muhammadan law does not prescribe any period 
which would give a person the right to enjoy an im- 
munity such as that of discharging water or a right 
of way. 

Second appeal from the decision of the 
District Judge of Benares, dated the 29th 
May 1909. 

Sarat Ohandra Ohoudhri (for J. N. Choudhri 
with him Sunder Lal), for the Appellant. 

Mott Lal Nehru, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit for pre-emption under the Muham- 
madan Law, which has been found to be ap- 
plicable under a custom prevailing in the 
locality in which the property in question is 
situated. The plaintiff claimed pre-emption 
as shafi-khalit, thatis as a partner in the 
immunities and appendages of the property 
sold. The lower appellate Court has found 
that the defendant-vendee is also a partner in 
the immunities and appendages of the said 
property and that, therefore, the plaintiff has 
no right of pre-emption preferential to that 
of the vendee-defendant. It has been found 
that the plaintiff has a right to discharge 


ter on the property sold. This would give 
Wi eneh of pre-emption as shafi-khalit, 


according to the ruling in Karim v. 
Priya Lal Bose (1). What we have to 
consider is whether the vendee also is 
a pre-emptor of the same class. The lower 
appellate Court has found that between 
the property sold and the house of the vendee 
there is a lane which is not a thorough- 
fare. Into this lane the water from the 
stables which comprise the property sold, and 
the appellant’s house, is discharged. It 
is urged that there is nothing to show that 
the defendant has under the Easements Act 
acquired a right of easement to discharge 
water on the lane lying between his house 
and the property sold and that, therefore, he 
could not be regarded as a shafi-khalit. By 
the term shafi-khalit is understood, accord- 
ing to the Hidaya, a partner in the immuni- 
ties and appendages of the property, such as 
aright to water and roads. The right to 
discharge water on the lane is one of 
the immunities and appendages of the pro- 
- (1) 28 A 127. 
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perty sold. The defendant-vendee partici- 
pates in the same immunities, that is, he also 
discharges his water on the lane in question. 
He must therefore be regarded as a shafi- 
khalit within the meaning of the Muham- 
madan Law. That law does not prescribe 


‘any period which would give a person the 


right to enjoy an immunity such as that of 
discharging water or aright of way. Ina 
case like this we must take into consideration 
the rales of the Muhammadan Law as being 
rules of justice, equity and good conscience. 
Applying those rules in this case, since the 
vendee is also a partner in the immunities of 
the property sold, he is a shafi-khalit and 
the plaintiff has no better right than the 
vendee possesses. We accordingly dismiss 
the appeal with costs, including fees on the 
higher scale. 

The respondents have taken objections 
under Order 41, Rule 22 of the Code of Civil 
Procedure as to costs which the Court below 
directed the respective parties to bear. It is 
not shown that in the matter of costs the 
exercise of its discretion by the Court below 
was unwarranted. We, therefore, dismiss the 
objection with costs. 

Appeal dismissed. 


(11 Bom. L. R. 880.) 
BOMBAY HIGH COURT. 
Sxconp Cvit Arrear No, 892 or 1907. 
March 8, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
KRISHNAJI RAMCHANDRA DATAR 
— APPELLANT 
VOTEUS 


BOMANJI EDALJI— RESPONDENT. 

Oil Procedure Code (Act XIV of 1882), s. 311— 
Auction held at a time and place different from that 
Bea ee ON whether tord—Irregulartty— Ile. 

aty. 
7 The fact thata Court auction is hold ata time and 
place differont from that mentioned in the proolama- 
tion does not render the sale void taken by itself. 
It is not more than an irregularity which does not 
vitiate the sale. 

Second appeal against the decision of 
Gulabdas Laldas, Esquire, Ist Class, Sub- 
Judge, Thana. 

Mr. P. B. Shingne, for the Appellant. 

Mr. P. P. Khare, for the Respondent. 

Judgment. 

Chandavarkar, J.—The lower Court has found 
that the specific frand set up and explained 
in Exhibit 24 is not proved. That finding of 
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fact is not assailed in second appeal. What 
is urged is that the sale in dispute is void, 
because of certain illegalities, one of which, 
as found by the Court below, is that it was 
held at a place and time different from those 
fixed by the proclamation. But it is not alleg- 
ed that the judgment-debtor was ignorant of 
the fact that the sale took place at any other 
locality than that mentioned in the proclama- 
tion. We must presume that he was aware 
of what was going on and lay by. Therefore, 
the case would fall within the principie laid 
down by the Privy Council in T. R. Aruna- 
chellam Ohetti v. V. R. R. M. A. R. Arunachel 
lum Chetti (1) :—“ The judgment-debtors 
knowing, as they must have known, what the 
description was in the proclamation, allow the 
- whole matter to proceed until the sale is com- 
pleted, and then ask to have it set aside on 
account of this, as they say, misdescription. It 
appears to come within what was laid down by 
this Board in Olpherts Macnaghten v. Mahabir 
Pershad Singh (2) that if there was really 
a ground of complaint, and if the judgment- 
debtor would have been injured by these pro- 
ceedings in attaching and selling the whole of 
the property whilst the interest was such as it 
was, they ought to have come and complained. 
It would be very difficult indeed to conduct pro- 
ceedings in execution of decrees by attachment 
and sale of property if the judgment-debtor 
could lie by and afterwards take advantage of 
any misdescription of the property attached, 
about to be sold, which he knew well, but 
of which the execution creditor or decree- 
holder might be perfectly ignorant.” That 
was held of a sale where the complaint was 
_ that the property was misdescribed ; whereas 
here the complaint is that the sale was held 
ina place other than that advertised. But 
the same principle ought to apply to the latter 
as to the former. Here there was ample time 
after the sale had taken place, for the judg- 
ment-debtor to come before the Court and say 
that there was no sale at all, or that the sale 
was contrary to the directions given in the 
proclamation. But he did nothing of the 
kind and allowed the Court to confirm the 
sale. We confirm the decree with costs. 
Heaton, J.—1 quite agree with the order 
confirming the decrees of the lower Court with 
costs. It is established as a fact that the sale 
of certain of thelands was held at a place 


(1) 151. A. 171; 12 M. 19. 
(2) 101. A. 251 110.L B.494;90. 656, 
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different from that mentioned in the proclama- 
tion. But this circumstance by itself does 
not seem to me to be more than such an irre- 
gularity as is contemplated in s. 311 of the 
Civil Procedure Code 1882. It does not 
appear to me to be of itself such an illegality 
as would render the sale void. At.the same 
time I wish to be clearly understood not to 
ignore that in other cases there might be other 
circumstances, which, combined with the 
holding of the sale at a place other than that 
notified in the proclamation, would amount 
to an illegality such as to render the sale void. 
Decree confirmed. 


(6 A. L. J. 497.) 
ALLAHABAD HIGH COURT. 
Execution First Crvi APPRAL No. 158 or 1907. 
April 20, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Griffin. 

JAMNA DAS— APPELLANT 
versus 


RAMAUTAR PANDE—Rzsponpenr. 

Mortgage—Tranyer of Property Act (IV of 1882), 
8. 90—Purchaser from mortgagur—Part of purchase- 
money loft with the purchaser for payment to 
mortgagee—Personal liability of purohaser—Sale of 
mortgages rights, 

Where a mortgagor vendor left s portion of the 
purchase-money with the purchaser for payment to 
the mortgagee: Held, that by retaining’ part of the 
purchase-money and expressly or impliedly agreeing 
to pay the amount to the mortgagee, the purchaser 
did not become personally liable, and a decree under 
section 90, Transfer of Property Act, could not be 
made against him. 

Mata Din Kasodhan v. Kazim Husain, 18 A. 482; 
Ram Shankar Lal v. Ganesh Prasad, 29 A. 885 (F.B.) 
referred to. X 


Satish Ohandra Bannerji, J. N. Chaudhri and 
Moti Lai Nehru, for the Appellant. 

Sunder Lal, Girdhart Ll, for the Respond- , 
ent. 

Judgment.—tThis appeal arises out of 
a suit to enforce a mortgage and an appli- 
cation by the decree-holder for a decree under - 
section 90 of the Transfer of Property Act. 
On the 6th of June 1893, a mortgage was 
executed by Musammat Lakhpati Knuar in 
favour of Jamna Das. The money was re- 
coverable in 10 years. The mortgage deed 
contains sundry provisions providing for 
earlier realisation of the money secured in 
certain events. The property mortgaged was 
partly zamindurt property and partly mort- 
gagee rights in samtndart property. The 
principal amount was the sum of Rs. 40,000, 
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On the 24th of November 1896, the ing his knowledge of the mortgage made 

mortgagor sold the entire mortgaged to the applicant, and his express contract as 

property to the defendant, Pandit tothe payment of the amount of the mort- 


Ramautar Pande, for the sum of Rs. 44,000, 
out of which Rs. 4,000 only passed and the 
balance was left in the hands of Pandit Ram- 
autar Pande for payment of the mortgage- 
money due to Jamna Das. On the 9th of 
February 1900, Jamna Das sued for salo of 
the mortgaged property and for a personal 
decree in the event of the mortgaged property 
proving insufficient. Musammat Lakhpati Kuar 
and Pandit Ramantar Pande were both made 
defendants. Several defences were raised in- 
cluding the defencethatthesuit was premature. 
The case went to the High Court and the Court 
held thet under the terms of clause 12 of the 
mortgage deed the plaintiff’s cause of action 
arose on the 24th of November 1896. We 
particularly mention this matter as it has an 
important bearing on the objections filed on 
behalf of Badri Prasad, the representative of 
Musammat Lakhpati Kuar. The result of 
the suit was a decree against all the defend- 
ants for the sale of the zamindart property. 
The mortgagee rights were not included in the 
decree for sale. The Court felt itself bound 
by the decision in Mata Din Kasodhan v. 
Kasim Husain (1). For this reason it reluc- 
tantly excluded from the decree for sale so 
much of the mortgaged property as was repre- 
senbted~by. the mortgagee rights. In execution 
of the decree the samindart property was put 
up for sale and realised the sum of Res. 
24,547-7. This left, of course, a substantial 
balance due to the mortgagee, and he accord- 
ingly applied for a personal decree against 
Pandit Ramautar Pande and the re- 
‘resentative of Musammat Lakhpati Kuar. 
in the application the decree-holder says after 
reciting the facts. “Ag now remains no property 
which might be saleable under the High 
Court decree, dated 29th November 1904, 
according to the provisions of the Transfer 
of Property Act, the applicant prays that 
a decree under section 90 of the Transfer 
of Property Act may be passed in his 
favour so that by execuling that decree 
the applicant may recover, with costs and 
future interest, the amount due to him from 
the mortgagee right of Musammat Lakh- 
pati Kuar and the property left by her; 
and also from the person and other property of 
Pandit Ramantar Pande, who, notwithstand- 
< (1) 18 A. 492, 


gage duo to the applicant, got the mortgaged 
zumindart property transferred to himself and 
for several years enjoyed the considerable 
profits accruing from the mortgaged zamindari 
property, without paying the amount due to 
the applicant.” In spite of its prolixity of 
form this is simply an application under sec- 
tion 90 of the Transfer of Property Act, 
which provides that: “ when the net proceeds 
of any such sale are insufficient to pay the 
amount due for the time being on the mort- 
gage, if the balance is legally recoverable 
from the defendant, otherwise than out of the 
property sold, the Court may pass a decree 
for such sum.” The Court has held that the 
balance is not “legally recoverable from the 
defendant, Pandit Ramautar Pande, otherwise 
than out ofthe property sold.” A decree has been 
made against the representative of Musammat 
Lakhpati Kuar. The decree-holder has ap- 
pealed against so much of the order of the 
Corrt below as refuses a personal decree 
against Pandit Ramantar Pande, and objec- 
tions have been filed on behalf of the repre- 
sentative of Musammat Lakhpati Kuar. It 
no doubt appears inequitable that Pandit 
Ramautar Pande should have taken a transfer 
of the mortgaged property for Rs. 44,000 on 
condition of paying Rs, 40,000 in satisfaction 
of the mortgage, and that he should now be 
permitted to retain a large part of the 
mortgaged property without discharging his 
obligation. This is, however, the unfortunate 
result of the decision we have referred to. 
Happily the ruling in Mata Din Kasodhan v. 
Kazim Husain (1) is no longer acted upon by 
this Court; see the Full Bench ruling in Ram 
Shankar Lal v. Ganesh Prasad (2). Tho 
simple question is, can it be said that the ba- 
lance of the mortgage debt is legally recover- 
able from Pandit Ramautar Pande otherwise 
than out of the property sold? The mort- 
gagee rights unfortunately cannot be sold 
because the decree of the High Court, dated 
29th November 1904, was unappealed from 
and has become final. If the decree-holder is 
not entitled to a personal decree against 
Pandit Ramautar Pande, he is without a 
further remedy inthe present sunib. It is 
contended that by retaining in his hands part 
of the purchase-money, and expressly or im- 
(2) 20 A. 385. 
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pliedly agreeing to pay the amount to Jamna 
Das, he became personally liable. In our 
opinion this contention is not sound. Jamna 
Das was no party to the contract between 
Musammat Lakhpati Kuar and Pandit Ram- 
autar Pande. No Indian or English case has 
been cited to us in which it has been ever 
held or suggested that the transferee of the 
equity of redemption in mortgaged property 
becomes personally liable to the mortgagee. 
Sections 1205 and 1206 of Pomeroy’s “ Equity 
Jurisprudence as administered in the United 
States of America’? have been cited to us. 
We think it unnecessary to discuss the 
opinion of the learned author. No English 
authority is cited for any of the propositions 
laid down there. 

The objections filed on behalf of the 
representative of Musammat Lakhpati Kuar 
are to the effect that the application for 
personal decree is time-barred. We have 
already mentioned that the High Court in 
this very suit held that the cause of action 
arose to the plaintiff on 24th November 
1896. This decision on the construction of 
the mortgage deed is binding onus. The 
anit in which the decision was given was a 
suit under the provisions of the Transfer 
of Property Act, and we must take it that 
the suit was not only for the sale of the 
mortgaged property but also, in certain 
events, for.a decree under section 90. The 
plaint itself contained a prayer for such 
relief. We think we cannot go behind the 
decision of the High Court. We accord- 
ingly disallow the. objections filed on be- 
half of the representative of Musammat 
Lakhpati Kuar, with costs. ` There only re- 
mains the question of the costs of the 
respondent Pandit Ramautar Pande. In the 
Court below the costs of this respondent 
were thrown on the decree-holder. We 
think that Pandit Ramautar Pande shonld 
bear his own costs in the Court below and 
in this Court.. We do not desire to express 
any strong opinion on the conduct of Ram- 
autar Pande in not keeping his bargain 
with his vendor, particularly as it is sng- 
gested by the learned advocate that he may 
have some equity against his vendor. The 
fact, however, remains that he became trans- 
feree of the equity of redemption in the 
mortgaged property stipulating that he 
would pay the amount of the mortgage to 
Jamna Das. He did not do so, and in the 
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events which have happened he is holding a 
substantial portion of the mortgaged pro- 
perty without even discharging’ the debts 
due thereon. We dismiss the appeal and 
direct that the appellant and Pandit Ram- 
autar Pande do bear their own costs in this 
Court and in the Court below. The other 
respondent on whose behalf the objections 
were filed, must pay the decree-holder’s costs 
of such objections, which will include fees 
on the higher scale. 
Appeal dismissed. 


(6 A. L. J. 437.) 
ALLAHABAD HIGH COURT. 
Lerrers Parent APPRAL No. 90 oF 1908. 
April 16, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Bannerji. 
SHEO LAL SINGH—AppELLANT 
versus 
SUKHDEO SINGH AND 0OTHERS— 


RESPONDENTS. 

Agra Tenancy Act (II of 1901, Local), s. 7—Appli. 
calility of, to mortgage executed in 1894-—Mortgage of 
sir— Whe her mortgagor obtains exproprretary rights 

Where a mortgage was executed in 1894: Held, 
that tho provisions of the Agra Tenancy Act, 1901, did 
not apply and the mortgagor did not acquire any 
exproprietary right in respect of ‘the sr, Madho 
Bharthi v. 

Appeal under section 10 of the Letters 
Patent from a judgment of Karamat Husain, 
J., confirming a decree of the District Judge 


of Jaunpur. 

Gokul Prasad, (for Kolindi Prasad), for the 
Appellant. 

Mangal Prasad Bhargava, for the Re- 
spondents. 


Judgment.—This appeal arises out of 
a suit brought by the plaintiff appellant for 
arrears of rentagainst Sukhdeo Singh, respond- 
ent. It appears that in 1894 Ram Lal Singh, 
the father of Sukhdeo Singh, executed a usu- 
fructuary mortgage of his samindart and sr 
lands in favour of Sheo Lal, plaintiff, and Rai 
Madan Makund, defendant. On the day fol- 
lowing that of the mortgage Sukhdeo Singh 
executed a kabulvat in favour ofthe mortgagees 
in respect of the sir lands undertaking to pay 
arent of Rs. 112 per annum for the occupa- 
tion of it. As Rai Madan Makund did not join 
in the suit the plaintiff claimed his share of 
rent in accordance with the provisions of sub- 


Barty Singh, 16 A, 887, followed, — ~- 


N 
N 
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section (3) of section 194 of the Agra Tenan- 
oy Act. The Court of first instance decreed 
the claim, but the lower appellate Court mo- 
dified that decree, holding that the plaintiff 
was not entitled to the rent mentioned in the 
kabuliat, but only to such rent as an exproprie- 
tary tenant was liable to pay. This decree 
has been affirmed by the learned Judge of this 
Courc who heard an appeal from the decision 
of the lower appellate Court. Hence this 
appeal under the Letters Patent. 

The learned Judge of this Court was of 
opinion that the defendant, who is joint with 
his father Ram Lal Singh, the mortgagor, 
had acquired exproprietary rights in regard 
to the sir land under section 7 of Aot No. X11 
of 1881, and that consequently he was not 
liable to pay any higher rent than that which 
under that section an exproprietry tenant is 
liable to pay. This view is opposed to the Full 
Bench ruling in Madho Bharthi v. Barti Singh 
(1). In that case it waa held that a zamindar 
who makes a usufructuary mortgage of his 
gamindart including his str land does not so 
lose or part with his proprietary rights within 
the meaning of section 7 of Act No. XII of 
1881, as to become an exproprietary tenant of 
his str land. This ruling does not appear to 
have been brought to the notice of the learned 
Judge of this Court. As the, usufructuary 
mortgage in favour of the plaintiff and Rai 
Madan Makund was madein 1894, the pro- 
visions of the Agra Tenancy Act of 1901 do 
not apply, andthe mortgagor acquired no 
exproprietary rights in regard to the sir lands. 
The defendant who executed a kabultat agree- 
ing to pay rent atthe rate of Rs. 112 a 
year, was liable to pay the rent at that rate. 
The Courtiof first instance was, therefore, right 
in decreeing the plaintiff's claim. We allow 
the appeal, set aside the decrees of this Court 
and of the lower appellate Court and restore 
that of the Court of first instance, with costs 
in all Courts. 


Appeal allowed. 
(1) 16 A. 337. 
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(6 A. L. J. 840.) 


ALLAHABAD HIGH COURT. 


First CIVIL APPEAL FROM ORDER No. 99 Op 
1907. 
December 1, 1908. 

Present :—Mr. Justice Aikman and 
Mr. Justice Karamat Husain. 
ABDUL JALIL—Appripanr 
versus 


HUMERA BIBI AND OTHERS— RESPONDENTS. 

Cuil Procedure Code (Act XIV of 1882), 65. 86, 
66, 120, 688—Order directing a party to appear in 
person——Beetrion rot mentioned under hich personal 
appearance ordered—Appeal, 

Where a Judge acting underthe provisions of the Civil 
Procedure Code, 1882, ordered some of tho defendants 
to appear in person, but omitted to quote the section 
under which he was acting: Held, that the order was 
an order under section 120, and that as such it was 
appealable under section 588 of the Code: Held, fur- 
ther, that an order under section 120, which gave no 
reason for it but merely said that it was necessary 
that the defendant should appear in person, was not a 
proper order. 


Appeal against the order of the Subordinate 
Judge of Jaunpur. 

A. H.O. Hamilton (for A. E. Ryves), for” 
the Appellant. Wd 

Tej Bahadur Sopru, for the Respordents. 

Judgment.—This is an appeal from 
an order of the learned Subordinate Judge of 
Jaunpur directing the appellant, who was one 
of several defendants in a suit brought by the 
respondent Musammat Alia Bibi, to appear in 
person in his Court. The learned advocate for 
the respondents takes a preliminary objection 
that no appeal lies. The only sections of the 
Code of Civil Procedure which authorise a 
Court to order attendance for party in person 
are sections 36,66 and 120. The order ap- 
pealed against does not state under which of 
these section it is passed. It appears to us 
that it cannot possibly be an order either 
under section 36 or 66. It is clear from the 
terms of the order that the learned Sub- 
ordinate Judge considered that he was acting 
under the Code of Civil Procedure. We are 
of opinion, therefore, that although he does not 
quote any section, he must be deemed to have 
been acting under section 120 of the Code. 
We do not think that the mere omission to 
quote the section under which he acted would 
render the order one which is not appealable. 
Section 588 of the Code of Civil Procedure 
gives an appeal in every case whether under 
section 36, 66, or 120 in which a party is 
ordered to appear in person. We are of opinion 
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that the appeal lies and we overrule the 
preliminary objection. 

Coming to the merits of tho caso, and re- 
garding the order as ono passed under section 
120, we are of opinion that the appeal must 
succeed. The appellant appeared by pleader. 
Section 120 provides that if the pleader of a 
party refuses or is unable to answer any 
material question relating to the suit, and if 
the Court is of opinion that the party whom 
he represents ought to answer and is likely to 
be able to answer if interrogated in person, in 
that case the Court may order such party to 
appear in person. Now the order under ap- 
peal gives no reason whatever to justify the 
order. It merely says that “itis necessary 
that the male defendant should appear in 
person.” We do not think that such an order 
can be justified. We accordingly allow the 
appeal with costs and set aside the order of 
the Court below directing the appellant to 
appear in person. 


Appeal decreed. 


(6A. DL. J. 827.) 


ALLAHABAD HIGH COURT. 
Execution First Cry Appear No. 264 or 1908, 
February 15, 1909. 

Present :—Sir George Knox, Kr., Judge, and 
Mr. Justice Griffin, 

VIDYA RAM—DeEcrex-noLDER—APPELLANT 
versus 
MOHAN LAL AND OTHERS—JUDGMENT- 
DEBTORS— RESPONDENTS. 

Ciril Procedure Code (Act XIV of 1882), as. 
211, 212—Decree awarding mesne profite Lut learing 
their amount to be ascertained in erecution—Period 
Jor whith mesne profits can be allowed by erecuting 
Cow t—lInterest on mesne profita to be allowed at 
Court rate—Collection charges ard other legiimute 
erpenses incurred ly judgment-debtur should be 
allı wed. 

Whero a High Court in decrecing the delivery of 
posression of certain property directed that the docree- 
holder was entitled to mesne profits, the amount of 
which was to be ascertained by Court executing the 
decree: Held, (1) thatthe construction to be placed on 
the decree in accordance with the provisions of section 
211, C P.O, was thatthe decree-holder was entitled to 
megne profits of the property from the institution of 
the suit until delivery of possession to him or until the 
expiration of three years from tho decree whichever 
event occurred first. 

(2) That even where no specific mention of interest 
upon mesne profits is made in a decree, interest will 
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bo allowed. Giish Chunder Lahiri v, Shoshi Shikhara- 
swar Roy, 27 O. 951 and Narpat Singh v. Har Gayan, 
25 A. 275, referred to. 

(3) that where the judgment-debtor'’s possession 
was lawful, he had not thrust himself into possession 
in defiance of others’ rights and he had pud to Govern- 
ment revenue as a lamlarder, ho was entitled to 
have what he had paid in the way of Government 
revenue and collection charges. Dungar Mal v. Jai 
Ram, 24 A. 876, distinguished. 


Execution first appeal from the order 
of the Subordinate Judge of Bareilly. 

Mr, Sarat Chandra Chaudhri, for 
Appellant. 

Mr. M. M. Malavtya, for the Respondent. 

Judgment.—tThis first appeal arises 
out of execution proceedings instituted by the 
appellant toenforce a decree which he succeed- 
ed in obtaining from this Court on the 5th June 
1906. That decree contained a declaration 
that the plaintiff appellant was entitled to 
half a zamindart property in certain villages ; 
further that he was entitled to mesne profits 
in respect of his aforesaid share in the afore- 
said property—the amount to be ascertained 
in the execution department. Before the 
Subordinate Judge, the Court executing the 
decree, objections were taken by the judgment- 
debtor to the effect that mesne profits could 
not be awarded by the Court executing the 
decree in addition io the 3 years mesne profits 
claimed in the plaint ; also that the decree- 
holder was not entitled to recover any interest 
from the judgment-debtor inasmuch as the 
decree made no mention of interest; also that 
he was not entitled to certain expenses which 
he had incurred during the time he was in 
possession, such as payment of Government 
revenue and collection of cesses. 

The Subordinate Judge disallowed the 
decree-holder’s claim for mesne profits, for any 
period over and above the three years men- 
tioned in the plaint. He also refused to grant 
any interest upon the mesne profits and in 
considering the amount due to the decree- 
holder he gave the jugdment-debtor credit for 
such Government revenue and cesses as had 
been paid by him and also for half share of 
thanet’s pay and in his final order directed that 
each party was to bear his own costs of the 
objections. 

The decree-holder comes here in appeal and 
takes exception to the limitation imposed by 
the Court below upon the period for which 
mesne profits were payable. He also contends 
that he is entitled to interest on mesne profits 
and that inasmuch as the judgment-debtor 
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had not acted in the exercise of a bona fide 
claim he was not entitled to any deduction 
whatever from the mesne profits. He also 
asks this Courtto give him his costs in the 
Court below. 

Tn support of the first contention raised by 


him he puts forward the judgment of their ` 


Lordships of the Privy Council in Fakruddin 
Mohammed Ahsan v. The Oficial Trustee of 
Bengal (1). This decision he contends has 
been followed by this Court in Bijai Bahadur 
Singh v. Bhup Indar Bahadur Singh (2). We 
do not think that this pointis open to any 
question. In the first case their Lordships 
under similar circumstances held that a decree- 
holder was entitled to mesne profits until the 
date of delivery of possession to him. This 
decision was, however, prior to the passing of 
the old Code of Civil Procedure (Act XIV of 
1882). In that Code it was laid down that the 
Court might provide in the decree for the pay- 
ment of mesne profits in respect of property 
decreed, from the institution of the suit until 
delivery of possession to the party in whose 
favour the decree was made or until the ex- 
piration of three years from the date of the 
decree, whichever event first occurred. 

The decree of this Court when it declared 
plaintiff appellant entitled to mesne profits 
might in our opinion be held to have before 
its mind the provisions of section 211. At 
the present moment we are in the position of 
a Court executing a decree and not entitled to 

o behind the words in the decree. The 
jp we place upon them should be 

e clearly in accordance with section 211 
and we hold that the decree-holder is entitled 
to mesne profits of the property from the 
institution of the suit until delivery of posses- 
sion to him or until the expiration of 3 years 
from the decree whichever event first occurs. 

As regards the second plea, it is true that 
tho decree of this Court that is under execu- 
tion makes no specific mention of interest 
upon mesne profits, but in view of the fact that 
-the term mesne profits has been explained in 
the Code of 1882 to be profits which a 
person in wrongful possession of the property 
actually received or with ordinary diligenco 
might have received therefrom together with 
interest on such profits, we hold that the 
words mesne profits mean just what is laid 
down in the Code of 1882. We have authority 


(1) 8 C. 178; 10 0. L. R. 176 ;8 I A, 197. 
(2) 19 A. 296, 
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for this view in the caseof Grish Ohunder 
Lahiri v. Shoshi Shikhareswar Roy (8). 
Such appears to be the practice of our Courts. 
Ses Narpat Singh v. Har Gayan (4), to say 
nothing of other cases in which the same 
has been held. 

With reference to the plea urged by the 
judgment-debter to the effect that when 
accounts are being taken between him and 
the decree-holder he is entitled to set off the 
amount which he has paid by way of Govern- 
ment Revenue and collection of cesses and 
expenses, the learned vakil for the appellant 
contends that inasmuch as the judgment- 
debtor was a trespasser, it was not imperative 
on the Court when estimating the damages to 
allow the wrong doer even such charges as 
would have been voluntarily incurred by an 
owner in possession» In support of this 
we were referred to Dungar Mal v. Jat 
Ram (5). The case before their Lordships 
who decided that case was of a trespass of 
& very aggravated and malicions character. 
The case before us differs widely. The 2 
respondent was lawfully in possession. He 
had not thrust himself into possession in 
defiance of other’s rights. The utmost wrong 
that he did was in holding the decree-holder 
at arms length and refusing to deliver to him 
the profits of his share. His position was 
that of a lambardar. It was his duty as 
lambardar to pay Government Revenne and 
to collect rents. In performing these acts he 
was acting rightly and properly and we think 
that the decision of the Court below upon 
this portion of this case was right and proper. 
Thejudgment-debtoris, in our opinion, entitled 
to have what he has paid intho way of Govern- 
ment Revenue and collection of charges. The 
result is that weso far modify the order of 
the Court below as to declare thatthe de- 
eree-holder is entitled to mesne profits up to 
the date of possession or the period within 
three years from the date of the decree which 
evor event first occurs, and we refer the case 
back to the Subordinate Judge to remodel the 
accounts upon this basis. We also declare 
that the decree-holder is entitled to interest 
at the Court rate upon such sum as may be 
found dne to him for mense profits. “ Quoad 
ultra ” we dismiss the appeal. Costs in pro- 
portion to success and failure. 

Decree modified. 

(3) 27 O. 951. (4) 25 A. 275, 

(5) 24 A. 876. 
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RAMBBICHH BAI ©. SARBANAND RAI. 


(6 A. L. J. 537.) 


ALLAHABAD HIGH COURT. 
Execourion Crvic Suconp Appaan No. 1056 or 
1908. 

April 7, 1909. 

Present: Mr. Justice Richards. 
RAMBRICHH RAI—DRORER-HOLDER— 

APPELLANT o 
versus 
SARBANAND RAI—JUDGMENT-DEBTOR— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 98—Re- 
demptim of Neufructuary mortgage—Decree firing 
time fer paymont— Payment not made witha the 
period ficed—Ewxtension of tyme—Right if redemption 
not calingu shel, 

Ino suit for redemption of a usufructuary mort- 

go, the decree provided that the plaimtiff should 
pay the sum decreed within 60 days. But he deposited 
the sum in Court one day after the period had expired: 
Held, that the Court could, ss a matter of course, 
extend the time upon an application made by the 
party under section 98 of the Transfer of Property 
Act, 1882, and that such an appheation could be 
made even after the period had expired. It was not 
necessary that the application should be made in 
writing although it was desirable to do so. Rangu v. 
Bhomshetti, 26 B. 121, referred to. -> 

Held, further, that the only way in which a mort- 
gagee could extimguish the right of redemption with- 
out bringing a suit himself was to obtain an order in 
the manner provided by section 98 of Act IV of 1882. 

Execution second appeal against a decree of 
the District Judge of Ghazipur, reversing a 
decree of the Munsif of Ballia. 

M. L. Agarwala, for the Appellant. 

Govind Prasad, for the Respondent. 

Judgment.—tThis appeal raises a ques- 
tion of considerable difficulty. The suit was one 
for redemption. The plaintiff mortgagor 
obtained a decree on 30th September 1507. 
The amount ascertained to be due on foot of 
the mortgage was the sum of Rs. 575, and 
the plaintiff was directed to pay in this sum 
within 60 days. Accordingly the time for 
payment of the money expired on 29th No- 
vember 1907. The money was paid in on 
80th November, one day late. The Court of 
first instance ordered’ restitution. The lower 
appellate Court reversed that decision and 
refused the plaintiff relief on the ground that 
the money was paid in too late. It is evident 
from the pleadings and the form of the decree 
that the mortgage was a usufructnary mort- 
gage, and it is so stated by the respondent's 
vakil. The decree provided that if the money 
was not so paid the property should be sold. 
Section 93 of the Transfer of Property Act 
which was jn force at the date of the present 
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proceedings, provides that if payment of the 
decretal amount and costs is not made, the 
defendant in the case of a usufructuary or 
simple mortgage may apply for an order, that 
the mortgaged property be sold and that if 
such application is made the Court shall pass 
an order that such property or sufficient part 
thereof be sold, and that the proceeds of the 
sale after defraying the expenses of the sale 
be paid into Court, and applied as therein 
provided. On the passing of any such order 
the plaintiffs right to redeem and the security 
shall, as regards the property affected by 
the order, both be extinguished. A perusal 
of this section shows that the penalty to the 
plaintiff who has neglected to pay in the 
amount within the prescribed time is that the 
defendant may apply for an order which, if 
granted, will have the effect of extinguishing 
all rights to redeem. Bearing iu mind that 
the Courts always favour redemption, I think 
that the fair inference to be drawn from the 
section is that the plaintiff retains the right 
to redeem until an order is made under the 
section. It seems to me that the section pro- 
vides that the only way in which a mortgages 
can extinguish the right of redemption with- 
out bringing a suit himself is to obtain an 
order in the manner provided by section 93. 
I do not think that the Legislature could ever 
have intended that a mortgagee would have 
a right to remain in possession as mortgagee 
whilst the mortgagor would have no power to 
redeem. It is to be regretted in the present 
case that the plaintiff did not expressly 2 | 
an application to the Court of first instance 
postpone the date of payment in the manner 
provided for by the last clause of section 93. 
Tt has been held that such application can be 
made even after the time has expired, and 
that an application in writing is not necessary 
although clearly desirable. lt has been the 
practice of the Courts to extend the time as a 
matter of course. See Rango v. Bhomshettt 
(1). In the present, case the defendant has 
suffered no injury. He remains in possession 
of the mortgaged property. No application 
for an order under section 93 has been made. 
Even if such an order were made, the plaint- 
iff would still under Order KAT, Rule 69, have 
aright to stay the sale of the property on 
payment of the debt and costs. Underall the 
circumstances, I think, I am justified in treat. 
ing the application in the Court of first instancg 
(1) 26 B. 121, . 
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as an application to postpone the day of pay- 
ment. I accordingly postpone the day to the 
corresponding day of the present year, namely 
29th November 1909. This would pre- 
vent any difficulty about crops. I allow the 
appeal, and set aside the orders of both the 
Courts below. Parties shall abide their own 
costs in all Courts. 


Appeal allowed. 


——. 


(6 A. L. J. 887.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 19 or 1909. 
February 29, 1902. 
Present :—BSir George Knox, Judge. 
AZHARUL HASAN—Appricanr 
versus 
MAZHAR HASAN—PETITIONER. 
iminal Procedure Coda (Act V of 1898), s. 195 
jon to prosecute —banction given on mere 
direct evidenre as to abetment of offence 
sanctwr—Application for sarction, what 













ion for sanction to proseonte must 
when, and the place where, the offence 
nd a Court should not grant sanction 
nce before it of such matter. Mere 
ficient for the purpose of granting 
out a prima facie case being made out 
used. 


n for revision under section 489 
de of Criminal Procedure against 
er of C. Rustomjee, Esquire, Sessions 
. Judge, Allahabad. 
Mr. R. Alston, for the Applicant. 
Mr. Dillon, for the Opposite Party. 
Judgment.—tThis is an application 
for revision of an order of the Sessions Judge 
of Allahabad whereby on the 5th of October 
1908, herevoked the sanction given to prosecute 
one Mazhar Hasan under section 211 read with 
section 109 of the Indian Penal Code. The 
application is under section 439 of the Code 
of Criminal Procedure, and in accordance 
with the decision in Emperor v. Shish Mahal 
(1). I have no option but to entertain and 
decide it. The learned counsel who appears 
for the petitioner argued earnestly that this 
Court ought not to stop the sanction for 
prosecution seeing thatthe matter has been 
fnily cousidered by a Deputy Magistrate who 
to the conclusion that although the 
ized the complaint was one Ali 
lly entitled to be termed 








INDIAN OASES. 


467 


complainant is his master, the man Mazhar 
Hasan, who is the oppsite party to this 
petition. I find it difficult to understand how 
the learned Deputy Magistrate ever brought 
himself to taking the important step of sanc- 
tioning a prosecution against Mazhar Hasan. I 
have not been shown or even asked to look at 
any evidence before the Magistrate which 
alleges that at any particular place or 
given time Mazhar Hasan did by act or 
omission, conspiracy or instigation, cuuse Ali 
Ausat to file this complaint. A suspicion 
may easily arise in any one’s breast that he 
must have been the instigator, but it would 
be a very dangerous step for the Court to 
take that merely because some one might 
have suspicion that Mazhar Hasan had insti- 
gated this false complaint, the Court upon 
that mere possibility of suspicion should 
allow a complaint to be brought against him. 
Were a private person to institute a complaint 
npon a bare supicion and aftewards find him- 
self unable to elevate that suspicion on to 
the foundation of a prima facie case, that 
private person would very rightly find himself 
called to task for making a false complaint. 4 
do not seewhy a Court should be authoriséd to 
do with impunity what a private person would 
be punished for doing. The very fact that = 
prosecution or acase fordamages may notarise,~ 
should make the Court the more careful before 
it grants sanction upon mere suspicion, and 
yet that is what the learned Deputy Magistrate 
has done in the present case. If the Deputy 
Magistrate had considered more carefully 
clause 4 of section 195 than he appears to 
have done, I feel sure that he Would have been 
saved from falling into the present error. It 
was impossible for the Deputy Magistrate 
upon what he had before him! to specify the 
place in which and the occasidn on which the 
alleged abetment was comitted: The learned 
counsel for the petitioner felt the difficulty of 
this and asked for a week’s adjournment in 
order that he might place before the Court 
material upon which this Courtmight itself be 
able to remedy these omissions. The very fact 
that a sanction need not name the accused per- 
son, but shall so far as practicable specify when 
and where the offence was committed, satisfies 
me that no Court should give sanction except 
upon evidence before it of such matters, The 
learned Sessions Judge has perhaps expressed 
himself somewhat differently to what he in- 
fended to do. If he had said that before 
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‘sanction for prosecution of such an offence 
can be given and before Mazhar Hasan can 
be complained against for having abetted the 
‘offence mentioned in section 211 read with 
-gection 109 of the Indian Penal Code, it must 
be shown by some evidenco that there ip a 
prima facie case against him, I should be in 
full accord with him. J think this was what 
‘he intended to say. Inany case I hold that 
there is before me upon the record nothing 
‘from which a sanction can be properly given 
‘and decline to interfore.: 

f _ Application rejected. 


‘ 





ane 


Soa. , | fe48 (6 A. L. J. 9839.) 
i ‘ ALLAHABAD HIGH COURT. 
'  Secoxp Crvu: APPHAL No. 1148 or 1207. 
March 4, 1909. 
Present :—Mr. Justice Richards. 
MIRZTUNNISSA—PLAINTIFF—APPELLANT 
y versus Y 
FAYAZ HUSAIN AND LTAERS— DEFENDANTS 


— RESPONDENTS. 

Pre-empton—Mulummadan Law —Tws housea cin- 
_ nected by a public road. 

ag oro the houso of the pre-omptor and the honse 

gold. were connected by a public road which neither 

thé pro-emptor nor tho yendor could close or place 

af obstacle on, no ight of pre-emption arose, under 
titnhammadan Law, although the road between the 


houses ypassod through the zamiaduri of both the pre- 
emptor bad the vendor. 

at y. demat Als Khan, 7 A. 362; Tota v. 
Sardul Singh, 10 A. 668; S. Sundaram slyyar v. The 
Mumcipal Gouncil of Madura and the Secretary sf 
Stute for Indra in Council, 25 M. 635, referred to. 

Second appeal against a decree of the Dis- 
trict Judge o lnhabad, confirming a decree 
of the Munsif Allahabad. 

Muhammad Ishaq, for the Appellant, 

J. N. Ohaudhti, (for whom 5. C. Chaudhri), 
for the Respondents. 

Judgment.—this was a suit for pre- 
emption based on the Muhammadan Law. 
There is no dispute about the facts as they 
have been presented to me. The property 
sold consisted of certain eamindari property 
and two honses. The plaintif sought only 
to pre-empt the samindarit property. The 
defendant pleaded that the plaintiff was entitl- 
ed to pre-empt one house and his suit must 
be dismissed inasmuch ashe has not claimed 
pre-emption in respect of the said house. It 
became necessary then te decide whether or 
not the plaintiff had a right to pre-empt the 
houso. Both the vendor and the pre-emptor 
were co-sharers in the village. The house in 
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question was situate in the village and was 
connected with the house of the pre-emptor 
by a public thoroughfare. The appellant 
contends that although the road was a public 
thoronghfare, nevertheless the svil in the road 
remains vested in the co-sharers, subject to a 
right of the public to use it as a roadway. In 
support of this contention he relies on tho 
cases of Nihal Chand v. Azmat Ali Khan (l) ; 
Tota v. Sardul Singh (2) and 8. Sundaram 
Ayyar v. The Municipal Council of Madura 
and the Secretary of State for India in Ootncil 
(3). The cases did not arise out of suits for 
pre-emption and no direct authority is quoted 
where it has been held that in the circum- 
stances like the present a right of pre-emption 
under the Muhammadan Law has been held 
to exist. The case is not altogether free from 
difficulty, but after giving the matter my best 
consideration, I think the decision of the Courts 
below was correct. Dealing with this matter 
Mr. Baillie in his Treatise on the X 
dan Law, at puge 482, says as fc 
like manner, when there is a th 
which is not a private property, 
mansions (that is, when they a 
opposite sides of the way), and 
is sold, there is no pre-empti 
the adjoining neighbour. If 
private property, it is the same 
no thoroughfare. A thoroug 
not give the right of pre-em 
that the people residing in it have no 
to shut. ” 

Without going into the question as to the 
rights of the zamindurs in the soil of the road, 
it is perfectly clear that-neither the vendor 
nor the presemptor has any right to close the 
road or to place apy obstacle thereon. Ib is 
dedicated to the. pnblic for all time to be used 
as a public road. In the present case it is 
not shown what was the origin of the righta 
of the public. The rights of the public, for 
all we know to the contrary, may have been 
anterior to the rights of the co-sharers. Jt 
seems to me that it would be an extension of 
the Muhammadan Law of pre emption to hold 
that the mere fact that two houses are con- 
nected by a public road running through the 
zamindari property of the pre-emptor and the 
vendor gave rise to a right of pre-emption. | 
dismiss the appeal with costs. 

Apo 

(1) 7 A. 86). oo 

(33 25 M. 635 
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HIBALAL V. NARSILAL. 


(11 Bom. L. R. 318.) 
BOMBAY HIGH COURT. 


First Crvin Appsan No. 94 or 1906. 
January 26, 1909. 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
HIRALAL ICOHALAL MAJMUNDAR— 
APPELLANT 


versus 
NARSILAL CHATURBHUJDAS DESAI 


—Rxspron DENT. 

Bombay Regulation I of 1800, s 13—Limitation Act 
(XV of 1877), 8. 19—Mor'gage effected before the oper- 
ation of Tami ation Act (XIV of 1850)—Med-mption—- 
Limitation—Acknoroladyment—sflortgaze property divid- 
ed among moitqagees—Acknowledgment by each mort- 
gages m rerpect of his own share—Valadity of ack- 
nowledgement—Mortgag* debt advance? in Shikkai coin 
—Redlemption im Brvish cun—Whether a mortgagee 
can add fo th» mortg tge-debt the so'tlement erpenses 
and judi paid by him—Transfer of Property Act (IV 
of 1882), s. 60~Cloy on redemption—Lans advanced 
. to mortgagor as personal debts— Condition that redemp- 
tion show'd not take place befor: revayment of personal 
d-bts—Validity of cunditum 

The earliest law which placed a limit of timo 
upon suits by mortgagors to redeem the mortgaged 
property was Aot XIV of 1859, and section 13 of 
Regulation I of 1800 did not affect suits to redeem 
mortgages. 

Where all the heirs of a mortgagee, holding separ- 
ate portions of the mortgaged property, have on 
‘different occasions signed separato acknowledgments 

t they were mortgagees in respect of their re- 

octive shares holding from the mortgagor, the 
requirements of section 19 of the Limitation Act 
XV of 1877 are satished and the acknowledgment 
is good. Bhogilaly. Amprstlal, 17 B. 178, distingu- 
ished. 

Where in an old mortgage the mortgage debt 
had been advancedin Shikkai coins : 

Held, that, as the dealings between the parties 
had been in currency, the redemption money should 
be that amount of the present currency which 
would correspond with the amount of the currenoy 
„ constituting the mortgage debt, and that the mort- 
gagor would be entitled to redeem on payment of 
money in British currency caloulated according to 
the value of the Shikkas coin. 

A mortgagee is not ontitled to add to the mort- 
gago debt the settlement expenses and judi paid 
by him to Government for his own benefit and 
uuder his own agreement with Government, but 
a local fund cess stands on a different footing and 
may be added to the mortgage money by the 
mortgages. 

Where, in addition to the mortgage debt, the 
mortgagor had borrowed moneys from the mort- 
gagseon the condition that he shall not redeem 
the mortgage before paying off the personal 
debts : 

Held, (1) Per Chandavakar, J.—That such a con- 
‘dition is a clog on the equity of redemption 
within the terms of section 60 of the Transfer of 
Property Act, but it is enforceable in respect of 

NG 
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transactions effected prior to the operation of that 
Act 

(2) Per Heaton, J. The mortgaged property under 
the condition had become a security for the repay- 
ment of the personal debts, because the mortgagor 
had agreed that the property will not be redeemed 
untl the personal debt were paid. And though a 
socurity in this form is not so effective a security 
as to enable the mortgagee to sell the property 
in ordor to recover the money, yet ib is a very 
good security if the Oourts will fulfil the intention 
of the parties and give effect to it. i 


First appeal from the decision of G. D. 
Madgavkar, Esquire, District Judge of Broach. 

The Hon’ble Mr. Setalvad (with Mr. V. 
P. Vaidya), for the Appellant. 

The Hon’ble Mr. Gokul Das K. Parekh, for 
the Respondent. 

Judgment. 

“Chandavarkar, J.— This was a suit for the 
redemption of a mortgage of the Christian 
year 1794. Originally there had been several 
mortgages, executed in different years, but all 
these were consolidated into the mortgage 
now in dispute. The first question raised in 
this appeal is whether the right to redeem har 
long since been barred under the provisic 
of section 13 of Bombay Regulation I of 














passed for this Presidency and was 6 
to Broach by Bombay Regulation IT 
It is contended for the respondent- 


the section formed the sub 
interpretation in the Su 
Adawlut of Bombay. In Fa 
Moolla Abdool Futteh (1) an 
Sooraj (2) that Court held th 
did not apply to redemption o 
gage suits and that these s 
subject to any law of limitat 
also be borne in mind i 
that the provisions o 
Bombay Regulation I of 180 
those of section 14 of Bengal Regulation 
of 1793; and the constraction put upon the 
latter section by the Calcutta Sudder Adalut 
is the same as that put upon the 
former by the Bombay Sudder Adalut ; vide, 
Murhonnisa Khanum v. Musummat Buda- 


moon (3); Ohoteelal v. Pirbhoonarain (4), 
(1) (1811) 1 Borr 124. 
(2) (1825) 2 Borr. 563. 
3) (1807) 1 8. D. A. (Beng.) 185. 
4) (1809) 1 8. D, A, (Beng.) 292, 


470 
HIRALAL ©. NARSILAL, R 
Queiros v. Khudija Sultan (5); Bulraj 
í v. Pertaub Rat (6); Rai Hurnarain v. 


Adub Singh (7). And this interpretation is 
in accordance with the dictum of the Judi- 
cial Committee of the Privy Council in 
Fatimatulnissa Begum v. Sundar Das (8) 
that “ the earliest law which placed a limit 
of time upon suits by mortgagors to recover 
the mortgaged property is Act XIV of 1859.” 

The right to redeem the mortgage now in 
dispute did not, then, become barred until 
the year 1854; and as for time since then, the 
plaintiffs relied upon a series of acknowledg- 
ments, the earliest of which isof the year 
1825. The learned District Judge, who 
tried the suit, has dealt with them at length 
and found in favour of the plaintiff. But itis 
urged for the respondent mortgagee that they 
are not acknowledgments within the mean- 
ing of section 19 of the Limitation Act (XV 
of 1877) because (1) their language is equivo- 
cal, (2) they are not addressed to the mort- 
gagor, (3) they do not touch the entirety 
the property, (4) such admissions as they 
tain were not made by the mortgagee with 
nsciousness that he was acknowledg- 
e right of the mortgagor. The first 
hese objections were but faintly urged 
re no substance. The last words of 
















following facts. The 
gee was Lallubhai Bhukandas, 
a daughter by name Lalita 
(brother’s son) named Nand- 
claiming as his heir. These 
their dispute to arbitration, 
19 resulted in an award, by 
roperty, held by Lallubhai 
der the mortgage, froming the 
rof the present litigation, waa 
wo shares, one being allotted 
td the other to the nephew. 
the Collector to have the 
of each entered in his and her name 
respectively in his books. (Vide Exhibit 238). 
It was not the vilages of which the property 
consisted that were divided but what formed 
the subject of partition were the dasturt and 
the pasarta of the village. The Collector 
having granted the application and entered 


(6) (1807) 1 B. D. A 
(6) (1812) 28. D. A. (Beng) 4. 
7) (1885) 6 8. D. A. (Beng) 24. 
8) 27 O, 1004, at p. 1010; 27 L A. 108. 
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the names accordingly, each sharer thenceforth 
affixed his or her Bignature to the description 
in the OCollector’s books as mortgagee in 
respect of his or her share. That was a 
distinct admission by each that he held his 
share as mortgagee. It is contended that the 
acknowledgment in each case so made does 
not refer to the whole of the mortgaged pro- 
perty, because each sharer made the acknow- 
ledgment in respect of his or her share only: 
and in support of the contention the ruling in 


Bhogilal v. Amritlal (9) and Dharma v. 
Balmakund (10) are relied upon. The facts 
in those cases were different. There the 


acknowledgment was by one only of two co- 
mortgagees and it was held that one co-mort- 
gagee cannot bind the other by his acknow- 
ledgment unless he was specially authorised 
for that purpose. But here the mortgaged 
property having been split up into two -each , 
sharer represented his own share and madei 
an acknowledgment in respect of it and the 
two acknowledgments put together comprised 
the whole property. The argument that these 
are not acknowledgments within the meaning 
of section 19 of the Limitation Act because 
they are no more then siguatures to the des- 
cription by Government of the status of the 
signatories as mortgagees ignores the presump- 
tion which we ought to make insuch cas 
that the persons who affixed their signatarai 
must have known to what and why they 
were affixing their signatures. 

I do not think that the mortgages is entitled 
to credit for payments made by him in conse- 
quence of the application of the summary 
settlement to the mortgaged villages. The 
settlement was avowedly in lien of service 
which, under the terms of the mortgage, he (the 
mortgagee) would have had to render to: 
Govemment. Assuming that it was for the 
ultimate benefit of the mortgagor, it was 
also for the benefit of the mortgagee. The 
effect of it undoubtedly was to free the mort- 
gagee from his liability to render service to 
Government and to substitute therefor a 
liability to pay to them a certain amount out 
of the income of the property. It was, there- 
fore, for his benefit and it was, moreover, 
the result of “his own agreement with Gov- 
ernment : he cannot now turn round and say 
that the mortgagor ought co pay or that the 
property should be held liable for all the sums 

(9) 17 B. 178 at p. 175. 

(10) 18 A, 458. 
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other point raised as to the period of limitation 
in those days. 

Up to the Act of 1859 the only other laws 
of limitation imposed on this Presidency pro- 
vided that there was no limit of time to a suit 
for redemption. Therefore until the Act of 
1859 came into forco the mortgagor could 
have sued for redemption. After that Act 
came into force this suit would be barred 
unless saved by an acknowledgment of the 
kind indicated in that or the subsequent 
Acts. There are in this case many documents 
termed acknowledgments which are sufficiently 
described and discussed in the judgment of the 
District Judge. It is not denied in this Court 
that some of them do bring the suit within the 
period allowed by law unless they are ineffec-ual 
for reasons similar to those indicated in the case 
of Bhogilal v. Amritlal (9). The fact is that 
the mortgagees or their successor divided 
the mortgaged property and held it inseveralty 
and that the acknowledgments were not 
signed at one time by all the mortgagees of 
that time or by each in respect of the whole 
of the mortgaged estate. There were 
separate aknowledgments each relating to a 
portion only of the whole property and each 
signed by the person interested in that portion. 
It seems to me that acknowledgments of the 

‘kind described were precisely those appropriate 
to the condition of things created by the mort- 
«gagees themselves. Ona consideration of the 
facts and of the law as to acknowledgments by 
mortgagees laid down in the Limitation Acts, I 
should hold that theaknowledgments in this case 
fulfil the requirements of the law. But it is 
argued that Bhoyzlal’s case settles the question 
and does so against the opinion just expressed. 
A careful perusal of the judgment does not 
lead me to that conolusion. The facts in 
Bhogilal’s case were essentially different. 
There the question was whether one of several 
could sign for all. Here it is whether the 
requirements of the law are met where all the 
mortgagees holding separate portions of the 
mortgaged property have on different occa- 
sions signed separate acknowledgments that 
“they were mortgagees holding from the 
plaintiff's predecessor in title. On this part 


of the casethe District Judge, in my opinion, 
is right and has given satisfactory reasons for 
his decision. 

Tt was further argued that as some of the 
deeds of mortgage provided that if the mort- 
gagors were to sell the property they would 
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sell it tothe mortgagees and to no one else 
and as they have sold the property to some 
one else who is a plaintiff on the record 
that sale conferred no right on the purchaser 
to redeem. This point was, however. not made 
good and was not, lunderstand, very seriously 
pressed. It seems to me clear that the sale 
was not necessarily inoperative though it may | 
have given the mortgagees a cause of action | 
which they can, if so advised, seek to make 
good in a separate anit. In any event as the 
mortgagors themselves as wellas the purchaser 
sue tu redeem, redemption cannot be refused. 

Then interest was claimed by the defendants 
on the amount of the personal debt, from date 
of decree until payment. This is a matter of 
discretion. The District Judge did not award 
interest and I do not think the circumstances 
disclosed by the evidence suggest that interest 
ought justly to be awarded. 

In my opinion the District Judge was right 
in refusing to allow the mortgagees to add to 
the mortgage money the settlement expense 
and judi paid by them. When they accepted 
the watan settlement they of themse 
changed the nature of the security. Itis 


shown that acceptance of the settlemfen 
essential to the preservation of, gr th 
change in its character depreciated, thes 


for though there was no dojbt a red 
the amount annually derived, the 
were relieved of all liability tos 
enabled to obtain the money 
method of receipt from the Gov 
sury, instead of by collecting fro 
personally; and further by the 
the Government, involved in 6 
they obtained a more secure t 
cash payments and of the lan 
had previously held. The settle 
and the judi were incident to th 
the nature of the security m 
consent of the mortgagees and 
have depreciated the security 
Should not be added to the mort 
The Local Fund Cess, however, is < 
is certainly a payment not within t 
plation of the parties. It had tog 
the mortgagees, for by the terms 
tract they could not terminate oq} 
by suing for the debt. They haft} Sunem 
the pleasuxye of the mortgagors to j9? @[dung 
seems to me they are entitled t¢%L ‘pred , 
payments to the debt, for thg PI eq oz 
voluntarily undertaken in order’? JO Budeg 
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corresponding benefit but were forced on them. 

Apart from this I think the District Judge 
was right also in the estimate he arrived at 
of the amount to be paid on account of the 
mortgage debt. No sufficient reason is shown 
for disturbing his finding that the rupees 
used in the transactions between the parties 
were Broach and not Ahmedabad rupees. 
That being so, it is to be decided whether 
the equivalent to be decreed is the equival- 
ent in silveras metal or as Indian Currency. 
As the dealings were in currency the equi- 
valent should, ın my opinion, be that amount 
ofthe present currency which would correspond 
with the amount of the currency constituting 
the mortgage debt. This the decree has awarded. 

In my opinion the order of the lower Court 
as to costs is correct. 


This exhausts all the points argued before ` 


us except as to whether the mortgagees are 
entitled to the personal as well as the mortgage 
debts. It seems to me that they are. For 
though the personal debts were not in specific 
terms made a charge on the property mort- 
ed, repayment of those debts was made a 
ition of the right to redeem. There is 
as to the intention of the parties 
emeaning of the deeds. The contract 
into was simple in its terms and it is 
vn to beinequitable. But it is proposed 
rtgagar to delete a portion of the 
d to leave only a portion operative, 
said that the condition of repay- 
rsonal loan is a clogon the equity 
It may be, but it has not been 
he Courts in England would 
t aside that condition in such a 
is clear that the decided cases 
igh Court are against so doing. 
part I hold that by the terms of 
the mortgaged properties were 
the repayment of the principal 
al debts, because according to the 
e deeds those properties were not 
med until the personal debts were 
at condition seems to me to be a 
ective and intelligible method of 
mortgaged properties security for 
as well as the other debts. It is 
true that a security in this form is not so 
effective as a security which enablesthe mort- 
gagee to sell the property in order to recover 
the money, but itis a very good security if 
the Courts will fulfil the intention of the 
parties and give effect to it. Therefore, I do 
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‘not think that thereis in this case any clog on 
the equity of redemption which the Court 
should concern itself with. 
I agree to the order proposed. 
Tasue sent doum. 


(6 A. L. J. 420.) 
ALLAHABAD HIGH COURT. 
First Orvis Appsau No. 248 or 1907. 
February 11, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
THAKUR PARSHAD—ApraLLant 
versus 
JAMNA KUNWAR AND OTHERS 


~—RESPONDENTS. 

Hindu Law—Will, construction of—Malik, meaning 
of—A bsolute interest of Hindu widow. 

Where a testator provided that his property shall 
first go to his issue, if any, and if he happened to have 
no issue, his wife and mother shall bo malik and 
kabız in equal shares: 

Held, that in the absence of an issue the ladies ob- 
tained an absolute interest. 

Where there ig nothing in the context of a will to 
qualify the word malik and to indicate that the word 
should not “bear its proper technical meaning,” the 
word implies absolute ownership. Suraymaniv, Rabi 
Nath Ojha, 80 A. 84, referred to. 


First appeal against the decree of the Ad- 
ditional Judge of Cawnpore. 

Sundar Lal (with him 8. O. Banerji), for 
the Appellant. Piece 

Moti Lal Nehru (with him Govind Prashadand.— R 
Satya Chandra Mukerji), for tho Respondents. 

Judzment.—tThe only question in this 
appeal is whether Suraj Prasad, the last 
owner of the property in suit, conferred upon 
his mother Jamna Kunwar by his will, dated 
the 9th of April, 1902, an absolute estate in 
one-half of the property left by him. The 
will provides that in the event of his marry- 
ing again and having issue, such issue shall 
bethe owner (malik) of his property like 
himself. It then goes on to say “If 
I happen to have no issue, the names of 
my wife and mother shall be entered in equal 
shares and they shall be owners and in pos- 
session (malik aur kabtz).” Itis urged that 
the mother of the deceased, Musammat Jumna 
Kunwar, acquired a life-estate only and not 
an absolute estate under the terms of this 
will. The word malik has been interpreted 
in the recent ruling of the Privy Council in 
Surajmant v. Rabi Nath Ojha (1). In that 

(1) 80 A. 84 (P.O), 54 L. J. 67; 18M L.J. 7; 


12 0. W. N. 281; 10 Bom. L.R. 59;70. L. J. 181, 8 
ML. T. 144, 
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section 438 of the Code of Criminal Pro- 
cedure. In this he was clearly wrong. He 
ought to have heard the appeal and come to a 
determination as to whether or not the con- 
viction of the appellants was justified. Only 
if he was satisfied as to the propriety of the 
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Appeal dismissed. 


(6 A. L. J. 421.) 


Ws HABAD HIGH COURT. 
CRIMINAL Rererence No. 182 or 1909. 
April 2, 1909. 
‘resent :—Sir John Stanley, Kr., Chief 
Justice. 
EMPEROR 
versus 
INTIZAR ALI KHAN—Accusxp. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Reference—Exnhancement of sentence—Reference cannot 
be made without trial of appeal. 

A Sessions Judge is not justified to refer a case 
for enhancement of sentence unless he has heard the 
appeal and come to a determination as to who- 
ther or not the conviction of the appellant is justified. 
Only if he is satisfied as to the propriety of the con- 
viction he should make a reference under section 438. 

Reference by W. F. Kirton, Esquire, I.C.S., 
Additional Sessions Judge of Moradabad. 

Mr. C. Ross Alston, for the Accused. 

Judgment.—tThe order passed by the 
learned Sessions Judge was passed clearly 
under a misconception. The accused appealed 
against their conviction of offences punishable 
under sections 147, 323 and 225 ofthe Indian 
Penal Code. The learned Sessions Judge 
instead of hearing the appeal was of opinion 
that the sentence of simple imprisonment was 
not adequate, ifthe appellants were really 
guilty of the offence of which they had been 
found guilty by the Oourt below and there- 





conviction should a reference have been made 
under section 438. The learned Sessions 
Judge did not in fact try the appeal. I, 
therefore, make no order on this reference 
but send back the record to the Court of the 
Sessions Judge with directions that the 
appeals be heard and disposed of according 


to law. : 
Record returned. 


(11 Bom. L. R. 835.) 
BOMBAY HIGH COURT. 
APPEAL AGAINST ORIGINAL Crvin APPBAL No. 
65 or 1908. 
March 10, 1909. 
Present :—Sir Basil Scott, Chief Justice, aps 
Mr. Justice Batchelor. 
P. R. & Co.—PLAINTIFP8—APPPH 


DEFENDANT—RESPON 

Contract Act (IX of 1872), 88. 89, 
in the goods passed but delivery nor 
the geller can sue for recovery of prieg or only for com. 
pensation in damages—Scope of the Contract Act. 

Where the property in the gobds sold had passed 
to the buyer but he refused to take delivery without 
any justification: i 

Held, that the seller could maintain a suit for the 
recovery of the price of the goods and that he was 
not obliged to sue only for compensation in damages 
estimated at the difference between the agreed price 
and the price at which he could havg sold the goods to 
another person. 

Per Scott, O. J—The Contract Ach has not altered 
the law relating to the recovery of debts and liqui- 
dated damages. 

The fact that a party to a contract may under sec- 
tion 89 when the other party has refused to perform 
it putanend to it and sue for compensation for 
the breach does not oblige him to take that course 
at hig peril; he may, if he prefers it, sue to recover 
any debt due to him which has arisen from the execa- 
tion of his part of the contract. 

Per Batchelor, J.—The Contract Act does not spe- 
cifically anthorise a suit to recover the price of goods 
sold even where the property in the goods has passed 
to the bnyer. But the mero absence of such a spe- 
cific provision cannot be construed as the distinct 
legislative withdrawal of that remedy. 

After the property in the goods passes to the buyer 
the agreed price becomes asum of money due and 




































476 


P. R. & CO. v. BHAGVAN DAS. 


owing to the seller. It is true that a buyer). 
wrongfully refuses to accept the goods sold to him 
guilty of a breach of the contract within the meaning 
of section 120, but that circumstance does not im- 
pose upon the seller an obligation to accopt the breach 
and*sue in damages. It is still open to him to 
affirm the contract and claim the price which had bo- 
come due under it. 

Section 78 of the Contract Act prescribes the method 
of assessing the compensation due to a party suing 
upon a breach of contract, but it does not affect to 
extinguish or limit a party’s right to recover a deter- 
mined sum due to him upona contract which he 
for hig part keeps on foot, because, in that case 
though the debt is due upon a contract, it is owing 
upon an affirmed contract and the suit is in debt 
and not in damages. 

Appeal from the Original Civil decision of 
Mr. Justice Knight. 

The Hon. Mr. Strangman, Advocate-General, 
with Mr. Inverartty, Mr. Raikes and Mr. 
Bahadurjt, for the Appellants. 

The Hon. Mr. Chimanlal H. Setalvad, 
with Mr. B. J. Desat, for the Respondent. 


Judgment. 

Scott, C. J.—On the 8rd of September, 
1907, the defendant agreed to purchase from 
“the plaintiffs 440 cases of Turkey Red goods 
on we terms of a written contract. Disputes 
whether the goods tendered by the 
a equal to sample &nd eventually 
eed to take the goods sub- 


ject to allowances. The defendant 
afterwards d to take delivery or to pay for 
the goods and the plaintiffs brought this 


suit to recover the amount payable under 
the contract les§ the said allowances amount- 
jing with interest to the date of suit to 
Rs. 1,11,573-4-9. 

The learned Judge ofthe lower Court 
found that the property inthe goods had 
passed to the- defendant and that he was 
bound to take delivery and pay for the goods 
but being of opinion that a suit for damages 
for breach of contract in not accepting the 
goods was the only remedy open to the plaint- 
iffs and the plaintiffs not having proved 
damages based upon the difference between 
the contract rate and the market rate at the 
date of the defendant’s failure to take the 
goods he dismissed the suit with costs. 

The reasoning by which the learned Judge 
arrived atthe conclusion that a suit for the 
price of goods sold is not maintainable is 
briefly as follows:— 

The English Sales of Goods Act, 1893 ex- 
plicitly provides that where the property has 
passed tothe buyer and he neglects to pay 
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the judgment of the lower Court was d! 
to contend that since the passing of the Indian 
Contract Act the only money claim possible 
under a contractis a claim for damages for 
breach and that no claim for debt can arise 
out of contract. He contended for example 
thet a suit for the price of goods sold and 
delivered which he admitted to be maintain- 
able was really a claim for compensation 
for breach of contract. That this was not the 
view of the legislature is apparent from the 
schedule of forms prescribed by s. 644 of the 
Code of Civil Procedure of 1882 in which 
Part A relates to claims for debts and liquidat- 
ed demands mostly arising out of contract 
and Part B to claims for compensation for 
breach of contract. Forms 10 & 12 are forms 
of plaints for the price of goods sold of which 
delivery has not been taken. 

In s. 128 (f) (i) of the Civil Procedure 


` Code, 1908, which was passed some months 


before this suit was heard though it 
did not become law until the Ist of 
January last, it is provided that rules 
may be made for summary procedure in suits 
in which the plaintiff seeks only to recover a 
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debt or liquidated demand in money payable 
by the defendant with or without interest 
arising on a contract express or implied. 

Here we have a reproduction with certain 
immaterial changes due to altered circum- 
stances of the words of s. 25 of the Common 
Law Procedure Act 1852, which, as can be 
demonstrated from the forms of pleading in 
Schedule B, Nos. land 36, included suits 
for the price of goods bargained and sold. 

I take it, therefore, that ins. 128 of the 
Code of 1908 we have legislative recognition 
that such suits as were mainatainble in respect 
of debts at the time of the Common Law Pro- 
cedure Act 1852 are still maintainable in 
British India. 

The conclusion is that the Indian Contract 
Act has not altered the Jaw relating to the 
recovery of debts and liquidated demands. 

The fact that a party toa contract may 
under s. 39 when the other side has refused 
to perform it put an end toitand sue for 
compensation for the breach does not oblige 
him to take that course at his peril; he may 
if he prefers it sue to recover any debt due 
to him which has arisen from his execution 
of his part of the contract. 

Batchelor, J.—By a contract made between 
the parties the plaintiffs agreed to sell and 
the defendants agreed to buy 440 cases of 
Turkey Red goods valued at over a lakh of 
rupees. The defendants on various grounds 
- Ceclined to take the delivery of the goods, and 
the plaintiffs brought this suit to recover the 
price with interest at six per cent. 

Several questions of fact were raised by the 
defendant atthe trial and were all decided by 
Knight, J. in the plaintiff’s favour. With 
these questions, however, we have no further 
concern, as the lower Oourt’s findings 
are accepted by counsel for the respondent. 
lt will be enough to observe that the 
state of facts on which this appeal is 
to be decided is that the defendants 
had no excuse or justification for refusing 
delivery of the goods offered, and that the 
property in these goods had passed to the 
defendant. Despite these findings the learned 
Judge conceived himself obliged to dismiss 
the suit on the ground that a suit for the 
recovery of the price was not maintainable ; 
the plaintiff’s sole remedy being a claim for 
compensation in damages estimated at the 
difference between the agreed price and the 
price at which the plaints could have sold the 
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goods to another person. The question to be 
determined is whether this view is correct, or 
whether the plaintiffs are entitled to sue 
for and recover the full’ agreed price. 

Briefly stated the learned Judge’s opinion 
is based upon the view, urged now by counsel 
for the respondents, that the Indian Contract 
Act is exhaustive, and that by virtue of ss. 
120 and 73 of the Act the plaintiff’s sole 
remedy was a suit for compensation for any 
loss or damage caused to .them by the de- 
fendants’ breach of the contract. Jt is the 
admitted fact that the Indian Contract Act 
does not specifically authorise a suit to re- 
cover the price of goods sold even where the 
property in the goods has passed to the buyer. 
Moreover, asthe learned Judge below has 
pointed out, it has been laid dawn by their 
Lordships of the Privy Council that the 
essence of a Code is to be exhaustive on the 
matters in respect of which it declares the 
law, and that itis not the province of a 
Judge to disregard or to go outside the latter 
of the enactment according to its true cons- 
traction. See Gokul Mandar v. akan 
Singh (1) andthe judgment of Lord Hersche 
in Bank of England v. Vagliano Brothers E 

The case is carried a step furth 
Mohori Bribes v. Dharmodas Ghose (3) where the 
Judicial Committee in dealing with this par- 
ticular Act pronounce that so far as it goes it 
is exhaustive and imperative. 

That, as I understand it, is a fair statement 
of the case for the respondents. The answer to 
it appears to me to be that this is nota suit 
for compensation upon the breach of the con- 
tract, but is a suit in debt for money owing. 
Hx concessis the prperty in the goods had 
passed to the buyers, and that being so, the 
agreed price became, I think, a sum of money 
due and owing to the sellers. True, the buyers 
were guilty of a breach of the contract as 
defined in s. 120 of the Act, but that circum- 
stance did not impose on the sellers an obliga- 
tion to accept the breach and sue in damages. 
It was, I cofceive, still open to them to affirm 
the contract and claim the price which had 
become due under it. That remedy, it is 
admitted, would have been available to them 
in Bombay under the English common law 


before the introduction of the Indian Contract 
E 291. A. 202; 29 C. 707 ; 6 C. W. N. 825 
2) (1891) A. O. 107, 144-45 ; 60 L. J. Q. B. 145; 55 
J P 676; 39 W. R.657;64 L. T. 858. 

(3) 80 0. 689; 7 O. W.N., 441; 30 I. À, 114; 
5 Bom. L. R. 421. 
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Act of 1872, as it would be available to them 
now in England under s. 49 (1) of the Sale 
of Goods Act, 1893. It is urged that since no 
such remedy is provided in the Indian Con- 
tract Act, it must be taken to have been ex- 
cluded on those principles of the construction 
of .« Code to which I have made reference. 
But the argument is beside the point, if my 
view of the true character of this suit is 
right, for in that case the relief claimed is 
outside the ambit of s. 73. That section 
prescribes the method of assessing the com- 
pensation due to a plaintiff suing upon a 
breach of contract, but it does not affect to 
extinguish or to limit a plaintiff's right to 
recover a determined sum due to him upon a 
contract which he for his part keeps on foot. 
If that is so, the mere absence from the act 
of a specific provision giving the remedy of a 
guit to recover the price cannot be construed 
as the distinct legislative withdrawal of that 
remedy. Though the debt is, no doubt, owing 
upon a contract, itis owing upon a still 
affirmed contract, and the suit is in debt and 
not in damages. Of the principles applicable 
to such a suit there is no reason to suppose 
that the Contract Act isthe repository, still 

that it is the sole repository, for the Act 
does not purport todo more than “ define 
and amend certain parts of the law relating 
to contracts.” Further room for this opinion 
is made by the decision of the Privy Council 
in Irawaddy Flotilla Oo. v. Bugwandass (4) 
where their Lordships say that “the Act 
of 1872 does not profess to be a complete 
Code dealing with the law relating to the 
contracts. . There is nothing to show 
that the legislature intended to deal with 
exhaustively with any particular Chapter 
or sub-division of the law relating to con- 
tracts.” 

As to illustration (A) to section 73, I do 
not think that it advances the case either 
way, for first we are not told that the 
property in the iron sold had passed to the 
buyer, B, and, secondly, A’s suit was ex- 
pressly a suit brought under section 73, and 
the illustration merely describes the method 
in which the compensation should be reckon- 
ed. 

Then I was much impressed by the Ad- 
vocate-General’s argument that even in the 
case of goods sold and delivered the Act 

(4) 181, A, 121 ; 18 0, 620, 
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makes no provision for a suit to recover the 
price, though admittedly such a guit would be 
perfectly good. Council for the respondents 
endeavoured to meet this point by the con- 
tention that there the agreed price would þe 
identical with the compensation defined in the 
section. That may be so, but I am not the 
less of opinion that the ground of the recover- 
ability would be that the money was a debt 
due upon a contract still subsisting quoad the 
plaintif; that seems to me both a simpler 
and a truer account of the case than to regard 
the price as the “compensation for loss or 
damage caused which naturally arose in the 
usual course of things from such breach, or 
which the parties knew, when they made the 
contract, to be likely to result from the 
breach of it.” To my mind the mere recital 
of these words of the section suggests that it 
was never intended, and is not appropriate to 
govern such a suit, but has reference only to 
the question of computing the amount of 
damages allowable in a suit where a party 
damnified by a breach of contract seeks only 
to be indemnified. That, I think is not the case, 
here: the plaintiffs do not askthe Court to 
assess in money the damage suffered by them 
in consequence of the defendant’s breach of 
the contract : that has already been done by 
the parties themselves, and the plaintiffs only 
seek to obtain that particular sum of money 
which by the terms of the contract is now 
money belonging to them in the ‘hands of the 
defendants. 

Forms Nos. 10 and 12 of schedule IV of 
the Code of Civil Procedure of 1882, which 
was inforce when the suit was instituted, 
afford further support to the view that the 
Legislature never intended or attempted to 
invalidate a suit for the price of goods bar- 
gained and sold. 

The plaintiffs’ suit is admittedly good un- 
less itis prohibited by virtue of section 73 
of the Contract Act. For the foregoing 
reasons | am of opinion that it is not so pro- 
hibited, and I, therefore, agree that the appeal 
should be allowed with costs, 

Appeal allowed. 


a 
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VENULAPATI MAMRAZA V. UGGUMUDI SUBBARAMA REDDI, 


(19 M. L. J. 38.) 


MADRAS HIGH COURT. | 
A. A. O. Nos. 50 AND 51 oF 1908. 
August 28, 1908. 
Present :—Mr. Justice Miller and Mr. Justice 
Pinhey. 
VENULAPATI MAMRAZA, anD PAMIDI- 
PATI SUBBIAH-— APPELLANTS 
versus 
UGGUMUDI SUBBARAMA REDDI AND 
ANOTHER— RESPONDENTS. 

Oil Procedure Code (XIV of 1882), st. 865, 867, 368 
—Applicatton by legal representatives of a deceased 
party to be brought on the record—Duoretion of Court 
to add legal representative as party— Legal vre- 
presentative may apply,’ meaning of. 

The words “ the legal representative may apply” 
in sections 865 and 368 of Act XIV of 1882 do 
not mean that any person who chooses to apply, 
alleging that he is a legal representative, is to 
be accepted by the Court as such, whether his 
claim is disputed or not, 

The inference is that only a person whose status 
as a legal representative is not disputed or who 
has already established his olaim to represent the 
deceased may make the application. 

The provisions of section 868, O. P. O. can only be 
applied when the applicant is the legal representa- 
tive and not when he is merely a person alleging 
himself to be such representative. 

The Oourt has necessarily to decide whether the 
applicant is or is not to be brought on the record, 
put the Code does not say what the Oourt is to 
do to that end where there is a dispute, Section 367 
applies only to the case of disputes between per- 
sons claiming to be the representatives of a deceased 
plaintiff. The Oode does not direct the Oourt to 
mako an investigation ; when there is a dispute in the 
case with which it deals, it gives a discretion. 

T, V. Seshagiri Atyar, for the Appellants. 

T, V, Muthu Krishna Aiyar, for the Respond- 
ent. 3 

Judgment. 

Miller, J—I have had an opportunity of 
reading the judgment which will be delivered 
by my learned brother, and I concur with 
him in dismissing the appeals. y 

The words “the legal representative * * 
may apply ” introduced into sections 865 and 
868 by the Act of 1888 are not very happily 
chosen, and better expressions have been 
substituted for them in Order XXII of the 
new Oode, but they cannot, in my opinion, 
mean that any person who chooses to apply, 
alleging that he is a legal representative, is to 
be accepted as such by the Court, whether 
his claim is disputed or not. 

The provisions of section 368 then can only 
be applied when the applicant is the legal 
representative, and not when he is merely a 


person alleging himself to be such representa- 
tive. 

The Court to which the application is made 
has necessarily to decide whether the 
applicant is oris not to be brought on the 
record, but the Code does not say what the 
Court is to doto that end when there is a 
dispute. Section 367 applies only to the case 
of disputes between persons claiming to be 
the representatives of a deceased plaintiff. 
This much is clear: the present Code does 
not direct the Court to make an investiga- 
tion; when there is a dispute in the case 
with which it deals, it gives a discretion. 

The question was dealt with in Athiappa 
v. Ayanna (1) before the amendment of the 
Code as one to which section 32 may be 
applied; and so far as I can see the only 
difference made by the amendment is this: 
that it is now clear that the Court has power 
to add the representative as a party. 

It seems to me, therefore, that following 


Athiappa v. Ayanna (1) I may still hold’ 


. 


that a discretionary power is vested in thg 
Court, and in the present case it is im4 
possible to say that its discretion has been 
wrongly exercised by the Court. 

There is no neceasity in the case before 
us to stay the suit, as is required in the 
case to which section 367 is applicable, The 
plaintiff continues it at his own risk, now that 
the question has been raised. 

The appeals are dismissed with costa. 

Pinhey, J—The facts are these. The 4th 
defendant died, and the plaintiff brought on 
record under section 368, Civil Procedure 
Code, one Chelamcherla Pichia whom he 
alleged to be the adopted son of the 
deceased. At a subsequent date the appellant 
applied to be brought on record as legal re- 
presentative of the deceased, alleging that 
Chelamcherla Pichia was not the adopted 
son of the deceased. The District Judge re- 
jected the application and referred the appel- 
lant to a separate suit. It is urged on 
appeal that the District Judge ought to have 
decided between the rival claims of Chelam- 
cherla Pichia and the appellant, and that 
under the last paragraph of section 368, Civil 
Procedure Code, as amended by the Act of 
1888, the District Judge was bound to bring 
the appellant on record. 

T am clearly of opinion that the District 
Judge was not bound to bring the uppellant 

(1) 8 M. 300, 
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on record or decide between the rival claims 
of Chelamcherla Pichia and the appellant. 
The last paragraph of section 868, Civil Pro- 
cedure Code, does not state that any one 
claiming to be the legal represenative of the 
deceased defendant may apply. The in- 
ference is that only a person whose status 
as legal representative is not disputed or 
who has already established his claim to 
represent the deceased, may make the appli- 
cation. The appellant’s claim is denied by 
the plaintiff, and it has not been established 
in any other Court. 
The appeals must be dismissed with costs. 


Appeals dismissed. 





(11 Bom. L. R. 350). 
BOMBAY HIGH COURT. 
CRIMINAL APPHAL No. 244 or 1908. 
February 25, 1909, 

Present :-—Mr. Justice Chandavarkar and 

Mr. Justice Heaton. 
MAVSING BECHAR AND OTHERS— 
AccusED—APPELLANTS 
Versus 
EMPEROR. 

Onwminal Procedure Code (Act V of 1808), + 269 
—Some offencrs triable by Jury—Some offences 
triable with the aid of Jururs as assessors—All offences 
tred by Jury —Irregularity—Preyudice—Accused sub- 
mitting to trial without complant, 

Where the accused persons were charged at the 
same trial with several offences of which some 
were triable by Jury andthe rost with the aid of the 
Jurors os assebgors, but the Judge charged the 
Jury on the case a} a whole directing them to give a 
verdict on each of the charges, and nottaking their opi- 
nions as assessors on the minor chargos, which wore not 
triable by jury. Held, that the trial of all offences 
was trial by jury. 

Per Chandavarkar, J.—The law makes no distine- 
tion as to the procedure atthe trial between a trial 
by Jury and one with the aid of assessors, except 
as to the summing up in the case of the 
former ond the manner in which the verdict in the 
former and the opinions of the assessors in the 
latter are respectively taken. It is at this latter 
point that there 18 a departure of ways and if the 
accused, who is tried, does not interveno at that crucial 


point and get the procedure applicable to tmals` 


with the aid of assessors enforced, he cannot 


be heard to complain 

Appeal from the decision of the Sessions 
Judge of Ahmedabad. 

Facts.—tThe accused were charged at 
thé same trial before a Court of Session with 
several offences, of which some were triable 
by Jury and some with the aid of Jurors 
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as assessors. The Sessions Judge charged 
the Jury on the case as a whole and 
directed them to give a verdict on all charges. 
He did not direct them to give a verdict 
only on the charges which were triable 
by them and to give no verdict on the 
charges on which they could only give 
opinions as assessors. The accused did 
not interfere or complain that the opinions 
of the Jurors should be taken on the 
minor charges as assessors. But they urged 
in their appeal to the High Court that 
they were seriously prejudiced by the irre- 
gularity in procedure. 

Mr. L. A. Shah, for the Accused. 

Mr. M. B. Ohaubal, Government Pleader, 
for the Crown. 

Judgment. 

Chandavarkar, J.—The preliminary point 
urged inthis appeal is that the trial having been 
as a matter of fact conducted by the Sessions 
Court as one with the aid of assessors, as far 
as the charges for the offences of which the 
appellants have been convicted are concerned, 
the learned Sessions Judge has erred in the law, 
in that he omitted to take the opinions of the 
jurors as assessors in the manner required 
by the Criminal Procedure Code end to write 
a judgment. It may be that, as Mr. Shah 
for the appellants states, throughout the trial 
both the Judge and the pleaders understood 
the trial to be one with the aid of assessors, for_ 
the purposes of the charges above mentioned. ~ 
But, however that be, as a matter of fact, 
after the learned Judge had charged the Jury 
he asked for their verdict on all the charges 
in the manner required by the provisions of 
the Code of Criminal Procedure relating to 
Jury trials, At that moment the appellants’ 
pleader might have intervened and asked the 
Judge to deal with the trial as to the specific 
charges with which we are concerned in this 
appeal as one by the Court with the aid of 
assessors and to take the opinions of the 
jurors as assessors in the manner provided 
by the Code. The law makes no distinction 
as to the procedure at the trial between a 
trial by a Jury and one with the aid 
of assessors except as to the summing 
up in the case of the former and the manner 
in which the verdict in the former and the 
opinions of the assessors in the latter are 
respectively taken, It isat this latter point 
that there is a departure of ways, and if the 
accused who is tried does not intervene at that 
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crucial point, and get the procedure applicable 
tő trials with the nid of assessors enforced, he 
cannot be heard to complain. But that was 
not done and the Judge was allowed to deal 
with the whole case as one tried by a Jury. 
Under these circumstances it is {oo late now 
for the appellants to urge successfully that the 
Judge’s action should be corrected. We must 
deal with the appeal as one from the verdict 
of a Jury, to which the Full Bench decision in 
King-Emperor v Parbhushankar (1) applies. 
Heaton, J.—I have afew words to add as 
to the facts of this case. The question we 
have to determine is a question of fact whe- 
ther the trial was by a Jury or with the aid 
of assessors We find that the Judge charged 
the Jury on the case as a whole and directed 
them to give a verdict on each of the charges. 
He did not direct them to give a verdict on 
the charge of murder only and to give their 
opinions as assessors on the minor charges. 
This is the more apparent when we see, as 
the proceedings show, that the Judge had 
twice to question the Jury in order that he 
‘might obtain from them a specific verdict on 
charges as to which otherwise they would not 
have given a verdict at all. The record also 
shows that the verdict of the Jury was takenon 
each charge and that as tono charge at all was 
their opinion taken as if they wero assessors. 
Then the Judge accepted the verdict of the 
He wrote no judgment, but merely 
nced the accnsed (the appellants) for 
offences of which the Jury had found 
guilty. That procedure seems to mo 
ow conclusively that the trial was a 
by a Jury. 
25 B. 680; 3 Bom L. R. 279. 












unde JM. L. J. 85; M. L. T. 185.) 
& MADRAS HIGH COURT. 
Osl, FULL BENCH, 
tion Civin Rerexence No. 10 or 1908. 
Mong. -September 7, 1908. 
fop resent :—Mr, Justice Wallis, Mr. Justice 


éng; Miller and Mr. Justice Pinhey. 
Mise LARIE JACOB RODRIGUEZ AND ANOTILER 
—— PLAINTIFFS 
versus 
PETER FERNANDEZ AND otuers— 
DEFENDANTS. 


Stamp Act (11 of 1899), sa. 5,35, ach I, art 5 
Exemptun (a)—Agreement insufficiently stamped 
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ulether can be admitted on payment of penally— 
Ageemeut crmproing several distin © matter, 

«A. document purporting to be an agreoment for the 
gale of fish to be caught from the sea was executed 
by 81 persons - 

Held, (1) that it was nob an agreemont relating 
to the sale of goods exclusively so as to bring it 
within sch. J, art 5, Exemption (a)of Act II of 
1899. 

(2) that it was not an agreement comprising or 
relating to soveral distinct matters within the moan- 
ing of section 5 of Act II of 1899. 

(3) that the Court had jurisdiction to admit tho 
document on payment of the duty and ponalty as 
provided in section 35 of Act IT of 1899. 


Facts appear from the following letter 
of reference from the District Mungif : 

“ In the village of Kila Vaippar within the 
jurisdiction of this Court, there is asmall com- 
munity of Native Christians called Paravas. 
With a view to construct a well for the com- 
mon use of the community and also for tha 
expenses of the common church, the plaintiffs ‘ 
in Small Cause Snits Nos. 951 to 95-4, 960 and . 
961 of 1907 undertook to spend the amount ` 
of Rs. 250 which was to be repaid by tho 
members of the community principally ir the 
shape of fish according to certain shares. 

“The following is a translation of the 
operative portion of the agreement which 
they entered into for that purpose:— Tho 
agreement of sale of fish executed by us 
(81 persons named above) on 1-4-07. As we 
shave received Rs. 250 from you according to 
the details of receipt of money given below 
in respect of the expense of the well dug with 
the wid of the Government for the members 
of our community and for the-oxpenses of the 
ceremonies in the church, ete, in Kilu 
Vaippa, hamlet of Vaippar, Vilatekn- 
lam Division, Ottapidaram Talug, on our 
agreeing to give you the fish caught in any 
three days you choose in the months of Purat- 
tasi, Arpisi, and Karthigai of Andu 1085 
(1907), viz, any one day of the week except- 
ing Monday in each of the three months, 


. estimating the value ofthe total quantity gf 


fish, caught on those 3 days to he Rs. 250, in 
which you choose, to take fish, there is 
found .... . (Keliru) fish worth more than 
Rs. kin any fishing boat of ours you should 
receive Rs 4 for every fishing boat, if in 
case.. . . (Sura) and .(Thirukai) etc., fish 
are found, you are entitled to nothing; if 
on the day on which you are entitled to 
the fish, any of us refuse to give you fish 
or if any of us do not pay you the actual 
sale-proceeds of the fish sold in the sea op 
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if we steal any fish, we shall in addition 
to paying you half as much again as the 
quantity so refused, stolen or hidden, be 
liable also to the fines imposed onus by the 
villagers. Besides, if on the day you choose 
to take the fish, any of us do not go to 
sea or go to other villages to fish, he is 
liable to pay you the average amount that 
falls to his share, taking into consideration 
the total value of the fish caught on that 
day. Recital of consideration Rs. 250 re- 
ceived from you for the expense of the above- 
mentioned well and church.’ 

“ The lst plaintiff when examined as to the 
intention of the parties in entering into the 
agreement, gave the following evidence :— 
'I and the defendants in all the suits are 
Paravas and live in the same village and 
profess the same religion—Christianity. We 
are Roman Catholics. The amount with re- 
ference to which Exhibit A was executed 
was spent for a common well and a church. 
It is the usual way of raising funds in 
our village to get a document executed like 
Exhibit A. The defendants are all fishermen 
and fishmongers.’ 

“ Oross-examination— When default takes 
place each signatory is bound to pay us as 
prescribed in Exhibit A. He is separately 
bound, Each signatory is the only person 
liable for the default he commits. The agree- 
ment was that we, the plaintiffs, should col- 
lect the money or fish to be paid on default 
from him alone. The others are not respon- 
sible for the fish and money he has to pay for 
failing to fulfil his agreement.’ 

“Some members of the community having 
made default in delivering fish as agreed to, 
the plaintiffs have instituted small cause 
suits Nos. 951 to 954, 960 and 961 of 1907 
for the recovery of the value thereof. In 
support of their contention they have ten- 
dered in evidence the agreement set forth 
above. The defendants object to the recep- 
tion of the document on the ground that 
it is not properly stamped. The agreement 
is written ona blank paper to which half 
a rupee adhesive judicial stamp is affixed. 
The plaintiffs admit that the transaction 
is an agreement as defined in article 5 of 
the schedule of the Stamp Act, and that 
the document, as it stands, is not properly 
stamped, and it is not one of those docu- 
ments for which an adhesive stamp may be 
used under section 11 of the Stamp Act. 
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They offer to pay the duty of half a Rupee 
and a penalty of Rs. 5: 

“The defendants contend, firstly, that the 
document contains really as many agreements 
as their are signatories aud the plaintiffs 
must pay the duty and penalty due on 81 
agreements, and, secondly, that assuming 
that there is only one agreement, the Court 
has no jurisdiction under section 85, pro- 
viso, of the Stamp Act II of 1899, to 
admit the document on payment of duty and 
penalty. 

“In answer to the first contention the 
plaintiffs contend that the transaction does 
not comprise or refer to several distinct 
matters within the meaning of the term 
“several matters’ in section 5 of the Stamp 
Act which runs as follows:— Any tnstrument 
comprising or relating to several dtstinct matters 
shall be chargeable with the aggregate amount 
of the duties with which separate instru- 
ments, each comprising or relating to 
one of such matters, would be chargeable 
under this Act.’ They contend that there 
is what is called ‘community of interest’ 
among the parties to the transaction, 
because they belong to a single community 
in a single village, and that the transaction 
was entered into for a common object. They, 
therefore, say that the document really deals 
with one matter. The decision in Reference 
under Stamp Act, section 57 (1) see 
be against the view that a common 
and residence in a particular village 
a case out of section 5 of the 
Act. It is pointed out by the d 
ant’s pleader that according to the 
of the agreement and the evidence o 
first plaintiff, the lability of each si 
is distinct and that one signatory cann 
sued for what is due from others and 
one signatory bas no interest in the paym' 
by others. That seems to indicate that be 
contract of each signatory is distinct fy 
that of others. In Shabudin Mahomed v. Ht: 
Rajnak (2) where the facts were that se} 
persons borrowed a certain quantity of f 
from one man and agreed to repay Ky) 
distinct shares, it was argued that the | [uty 
ty was not joint and several, and that, ys 09 
fore, there were as many agreements as ony 
were borrowers, and the High Court of soy 
bay agreed with that contention. Thayog 
the nearest decision I have been ablcine 

(1) 24 M. 176. (2) 10 B. 47. z 
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find on this matter. But there is this differ- 


~ ence between that case and the present one. 


Bombay case, the agreement showed 
lent to each individual borrower. 
resent case what the plaintiffs paid 
um, and how much is to be treated 
been lent to a particular signatory 
x I think that the correct test 
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transactions of this sort is the 
WHA pue ithe liability imposed on the bor- 
esodsrp ot it is joint and several, it must be 
: 3 one matter. If it is only several, 
a signatory must be deemed to have 
wto a separate contract with the 
I am, however, very doubtful as 
rrectness of my view, in view of 
decisions of the English Courts 
n pages 98 and 44 of Mr. K. Jaga- 
var’s Stamp Act, Second Edition. I 
access to the reports of those 
18. Some of them are referred 
© Reference under Stamp Act (1) 
are treated ag perhaps, not good law 
the new Stamp Act. Applying that 
I think the transaction now in ques- 
ust be treated as 81 separate agree- 
Transactions of this sort are, I am 
ed, common among villages of this 
b when a common fund has to be 
An authoritative decision is, there- 
8, Very necessary. 
The second contention of the defendants 
that even if the transaction is treated as 
one agreement, this Court cannot admit the 
document on payment of duty and penalty 
as it is not a document ‘not stamped or 
insufficiently stamped’ within the meaning 
of proviso (1) to section 35. Their argu- 
ment is that that proviso does not apply to 
this document as it bears half a rupee ad- 
hesive stamp; that section 37 of the Stamp 
Act governs the case, and that the plaintiffs 
must go to the Collector to get it validated be- 
fore offering it as evidence in this Court. In 
support of this contention that, but for 
section 87, there is no provision in the Stamp 
Act to validate such a document, they rely 
upon the following passage in the speech of 
Sir James Westland, made in the Imperial 
Legislative Council in submitting the report 
of the Select Committee on the Stamp Bill 
of 1898 :— Section 37 was a new section which 
we introduced, of which the object was to 
give the Governor-General-in-Council power 
to lay down provisions for properly stamping 
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a document which had been properly stamped 
so far as regards the amount but sot properly 
stamped so fur as regards the class of stamp 
used.’ If the passage in the speech is to 
be construed literally, it lends some support 
to the defendants’ contention. Section 37 
runs as follows:— The Governor-General in 
Council may make rules providing that, 
where an instrument bears a stamp of suff- 
cient amount but of improper description it 
may, on payment of the duty with which the 
same is chargeable, be certified to be duly 
stamped, and any instrument so certified 
shall then be deemed to have been duly 
stamped as from the date of its execution.’ 
I venture to think that it applies only when 
tho person tendering the document offers to 
pay only the duty leviable and not the penalty 
also. Before section 37 was introduced, there 
was no provision for validating a document 
on payment of duty only. But in the pre- 
sent case the plaintiffs want the document 
to be treated as not stamped at all and offer 
to pay not only the duty but the penalty 
also, That being so, I do not think the law 
is such as to place them in a worse position 
than if they had not put the half a rupee ad- 
hesive stamp at all. 

“Though the offer of the plaintiff to pay 
the duty and the penalty on the document 
treating it as one agreement relieves me of 
the duty of considering the question whether 
the document is liable to stamp duty at all, 
it seems to me somewhat doubtful whether 
the transaction in question does not come 
within Exemption (|) of Article 5 as an 
agreement for the sale of goods. The ques- 
tion, however, has not been argued before 
mee 

“TJ, therefore, submit the following points 
for the consideration ofthe High Court :— 
(1) whether the document in question requires 
a stamp at all; (2) whether, if so, what 
duty and penalty is to be levied; whether it 
relates to one matter or to 81 different 
matters, and (3) whether this Court has juris- 
diction to admit the document in evidence on 
payment of duty and penalty.” 

S. Srintvasa Atyar, for the Plaintiffs. 

N. R.K Thathachartar, for the Defendants. 

Judgment.—We are of opinion that 
this is not an agreement relating to the sale 
of goods exclusively so as to bring it within 
schedule I, article 5 Exemption (a), of 
Act II of 1899. 


onl 


wa. 
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We are, further, of opinion that 1b is not an 
agreement comprising or relating to several 
distinct matters within the meaning of sec- 
tion 5 of Act Il of of 1899. As regards the 
last question, we think the Court has juvis- 
diction to admit the document on payment of 
the duty and penalty as provided in section 35 
of Act II of 1899. 


ee 


(11 Bom. L. R. 348.) 


BOMBAY HIGH COURT. 
Firsr MISCELLANEOUS Cryin APPEAL No, 203 oF 
1907. 
August 25, 1908. 
Present .—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
MANUBAIL YAMUNABaALI—Apvettanr 
versus 
SAKIUBAI KHSHAV RAMCIIANDRA~— 
RESPONDENT. 

Guardiansand Wards Act 7 VIE of 1890), 9% 7, 39— 
Appointment, declaration und remoral of guardian 
appointed by will, 

Section 7 of tho Guardians and Wards Act makes u 
distinction between appomting a guardian and de- 
clariug a person to be onc. A guardian is declared 
when, for instance, he has been appointed under 
somo independent instrument such as a will By tho 
declaration tho Court merely gives effect to tho ap- 
pomtment already made. Inthe case of a guardian 
Bo declared the Court may hold hım incompetent 
and remove him froin the guardianship on any of the 
grounds specified in section 39 of the Act. Therefore, 
unless a guardian appomted by a will 1s removed on 
any of the grounds mentioned ‘n that section it 1s not 
open to the Court to appoint mather guardian im his 
place. 

Appeal from the decision of C. A. Kincaid, 
Esqure, District Judge, Poona. 

Facts.—There were two testamentary 
guardians both of the person and property of a 
minor. Ona third person’s application the 
Court appointed one of the two testamentary 
guardians as guardian of the person of the 
minor and the Nazir of the Court as guardian 
of property. No finding as to the incompe- 
tency of the other testamentary guardian 
was given. Tho superscded guardian appeal- 
ed to the High Court. 

Mr. M. B. Chaubal, for the Appellant. 

Mr. V. S. Bhandarkar with Mr. C. A. Rele, 
for the Respondent. 

Judgment.-—lIt is not clear from 
tho judgment of the learned District Judge 
whether sections 7 and 39 of the Guardi- 
aus sand Wards Act were present to his 
mind. Section 7 makes a distinction bet- 
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ween appointing a guardian and declaring 
a person to be one. A guardian is de- 
clared when, for instance, he has been ap- 
pointed under some independent instrument 
such as a will. By the declaration the 
Court merely gives effect to the appoint- 
ment. In the case of guardian so declared 
the Court may hold him incompetent and 
remove him from the guardianship on any 
of the grounds specified in section 39. 

We think, therefore, that we cannot ac- 
cept the decision of the District Judge. 
We must reverse his order and 
ease back in order to enable him 
of the petitions on the merits 
due vegards to section 39 of the 
and Wards Act. 

Costs to abide the result. 














Order 1 


(19 M. L. J. 58.) 


MADRAS HIGH COURT. 
Civiu Revisioy Perros Nos. 3 to 6 0 
August 24, 1908. 
Present :—Mr. Justice Miller. 
GOPAL NAICKEN—Prarntivy—P tr: 
Versus 
SAPPA PILLAI AND oTHERS—DEFENDA 
RESPONDENTS. 

Landlord and Tenant —Buit fir rent acereed dak 
Eviction ef denant befure period of lease--Whe, ` 
disentilles landlord fram claiming rent. R 

Where a tonaut executed pro-notes in favour Df 
his landlord for rents that had accrued due the 
fact that the tenant was subsequently evicted by 
the landlord beforo the oxpiry of the lease does 
not disentitle the landlord to suc for rent on those 


pro-notes 

Petitions under section 25 of Act IX 
of 1887 praying the High Court to revise 
the decrees of the Court of the District 
Munsif of Satur in S.C. S. Nos. 488, 435, 
437 and 438 of 1907. 

B. Sttar.ma Rao for 9. Srinivaso Atyar, for 
the Petitioner. 

Respondents were not represented. 

Judgment.—tThe District Munsif has, 
as I understand him, found (and the promis- 
sory notes are good evidence in support of 
his finding) that the rent accrued due at or 
before the time at which the promissory notes 
were executed. 

The subsequent eviction by the landlord 
is not a good defenee to his suit for this rent. 
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The decree must be reversed and the claims 
of plaintiff decreed in each case with costs 
thronghout. 

If the defendants were evicted before the 
end of their term they may have a claim for 
damages. 


(11 Bom. L. R. 860.) 
BOMBAY HIGH COURT. 
ORIGINAL Civiu Serr No. 81 or 1909, 
March 23, 1909. 

Present —-Mr. Justice Russell, 

BAI MOOLIBAI—Pratntirr 
versus 
CHUNIGAT PITAMBAR—Derexpant, 

Bombay High Court Rules, Rule 377—Veuning of 
acords: “ Unless (he Court ora Judge gitesapecial leave 
tr the con‘rary”"—Whether leite can be pren after 
giving notice—Practice —Contempt of Court---Serrice 
of notice npon attorneys inaufficient—-Pereonal. serice 
neceasary—AInvegnlar order of  Court—dAppearance, 
whether amount: to water of ob ections as to mraluluy 
of order. 

The way in which thewords of Rnle 877 “ Unless 
the Court or a Judge gives special leave to the 

~Contrary” may be read is that it is open to tho 
Court or Judge to give specialleave to the contrary 
ab any time. In any emergent matter where n 
notice of motion has been given for less than four 
days. the Oourt, if it thinks fit, can give special 
leave under the rule after such notice hasbeen given. 

In India there is no distinction between `“ attach- 
ment” and “ committal” and as committal is in the 
nature of 8 criminal proceeding it is of the greatest 
possible importance that all applications to commit 
a person for contempt of a High Conrt’a order must 
be served upon him personally There 18 nogreater 
danger than to hold that service of notice for 
committal of a person to jail is sufficient if it is 
made on his attorneys alone and is wntten in a 
language which he did not understand and which 
was never explamcd to him Therefore, where 
an application is made for disobedience 15 is neces- 
gary not only that order should be served upon the 
defaulting party, but the notice tocommit for dis- 
obedience thereof should also bo served npon him. 

If a man appears before Court ın obedience to 
an imvahd order he cannot be said to have waived 
his objections rolatmg to the validity or mivalidity 
of the order. Appearance ıs not a waiver of the ob- 
jection on the ground of irregnlamty in a enere 
affecting the liberty of the subject 

Mr. Lowndes, for the Plaintiff. 

Mr. J. D. Davar, for the Defendant. 

Order.—tThe plaint in this suit was 
filed on the 18th January 1909 and the plaint- 
jffis the daughter of one Ambaram Moti- 
chand who left property of a very consider- 
able value, and the defendant is the executor 


of his Will. He is described in the plaint asa 
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law-tout; but whether or not he isso Ido 
not know. The suit is for the construction of, 
the Will in various particulars and also for an 
account, 

On the lst March 1909, Mr. Sethna was 
appointed Receiver, which I apprehend im- 
plies that it would be the duty of the execu- 
tor to hand over all the property of the deceas- 
ed in his hands to the Receiver, and also an 
order was made restaining the defendant 
from dealing with the property of the decens- 
ed. It appéars from the proceedings, which 
I have gong throngh, that the order for Re- 
ceiver could not be served upon the defendant 
until thg 19th of March 1909 and on the 
20th of March the following notice was writ- 
ten by the plaintiff’s attorneys to the defend- 
ant’s attorneys — 

|“ Please take notice that on Monday next 
the 22141 instant or so soon thereafter af 
Counsel can be heard, Counsel will move on 
behalf bf the plaintiff before the Hon’ble Mr. 
Justied Russell on the grounds of the affidavit 
of Shivshanker Dalsukram copy whereof is 
sent Herewith for an Order committing your 
client!to jail for contempt of the Court he 
having failed to hand over to R. D. Sethna, 
Esquire, the Receiver appointed herein, the 
property in his possession of the estate of the 
lategAmbaram Motichand in the plaint herein 
ioned and for such other order as the 
t may think proper to make for costs. 
fidavit in support of notice of motion is 
erewith.” 7 
at notice is dated the 20th of March 
and it was served on the defendant's 
eys only and not upon the defendant; 















for arguyaent before me, when Mr. Davar for 
the defenlant raised two objections to this 
notice. rat objection I will deal with 
the least important. This 
objection is that Rur clear days at least had 
not. elapsed between he service of the notice 
of motion and the dy named Jor showing 
cause ay directed by RAW 377 ° unless the 
Court ora Judge give special leave to the 
contrary.” The way I read “hose words is 
that it is open to the Court\gra Judge 
to give special leave to the contrary_at any 
time. In any emergent matter where a ice 
of motion has been given for less than forte 
days, the Court if it thinks fit, can give 
special leave under the rule after such notice 
has been given; aud, therefore, I do not think 


a 
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I ought to hold this objection of Mr. Davar to 
prevail. In my opinion this is a case in 
which the Court will be fully justified in not 
adhering to the strictness of that rule. 

With regard to the other objection, how- 
ever, it appears to me that diferent considera- 
tions must apply. A number of cases have 
been decided in the Bombay and Calcutta 
High Courts with reference to what the con- 
tempt of Court really is and with regard to 
its jurisdiction. Thus, in one case, Martin v. 
Lawrence (1), it has been held that the juris- 
diction of the High Court to imprison for con- 
tempt is a jurisdiction which it has, inherited 
from the old Supreme Court and twas con- 
ferred upon that Court by the charters of the 
Crown, which invested it with all the powers 
and authority of the then Court of King’s 

ench and of the High Court of Chancery in 

reat Britain, and this jurisdiction has not 
been removed or affected by the Civil }Proce- 
dure Code. To a similar effect is thie case 
of Navivahoo v. Narotamdes Can (2) 
and also the leading case of Surendra) Nath 
Banerjee v. ‘lhe Chief Justice and Judges of 
the High Court at Fort Willium in 
(3) ; and, as mentioned in Mr. Mulla’s 
Procedure Code, the power to commit 
amongst the inherent powers ” 
a list of which is to be found at page 27 
that work. 

It was held by the Privy Council, 
Pollard v. Tha Ohtef Justice of Hong Kong 
(4) [which is ré¥erred to with approval in 
Kashinath v. Dag Govind (5)] that in \Wheir 
Lordships judgment, no person shoyid be 
punished for contempt of Court, whic 
criminal offence, unless the speciffi 
charged against him be distinctly sifted and 
an opportunity of answering it giy4n to him, 
and that in the present case thir Lordships 
are not satisfied that a disting; charge of the 
offence was stated, with ay/foffer to hear the 
answer thereto before Aentence was passed,” 
Therefore, it appes at the proceeding for 

18 in the nature of a erimi- 
the same effect, as I read 













it, of In re Vallabhdas 
Jairam Jairam (6) which 
is insolvency case but the principle 

(D4 0 655 

(2)7B 5. 

8) 100 109 

f (1868) L. R. 2 P. O 106, 

5) 7 Bom H O, A. C. J. 102, 106, 


(6) 27 B 394, 
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seems to be the same; where it was held 
[following Eg parte Van Sandau (7) ] that 
in.all criminal cases it is necessary that there 
should be a charge, a finding anda conviction 
as a foundation for the sentence and that as 
there was no charge, the order for imprison- 
ment was wrongly made. 

While I am on this point, I may also refer 
to the case of Balwantrao v. Ramchandra (8) 
where the Court say: “It is admitted that 
the injunction of this Court was personally 
served on Ramchandra on the 28th April 
last.” I refer to that as showing that evident- 
ly the Court was of opinion that in that 
case personal service on Ramcbandra was 
necessary. 

Now Me. Lowndes, for the plaintiff, raised 
a very ingenious argument upon the case. Mr. 
Davar referred to the case of Mandar v. 
Falcke (9). Mr. Lowndes said that that 
case showed that in England there was a 
distinction between “ attachment ” and “ com- 
mittal.” That, no doubt, was so before the 
Judicature Act, and in Oallow v. Young (10), 
it was held that attachment was the 


proper application in cases of omission-—~ 


and .committal in cases of commission ; 
that is to say, ifa person did that which he 
was not entitled to do he ought to be 
committed, and if he did not do that which 
he was ordered to do he ought tò be at- 
tached. In India I find no distinction has 
ever been drawn between “ attachment” 
and “committal”; and committal being to 
my mind a serious matter, seeing that 
committal is in the nature of a criminal 
proceeding, it is of the greatest possible 
importance that all applications to commit 
a person for contempt of this Court's order 
must be served upon him personally. 
Mander v. Falcke (9) it seems to one, is an 
authority to that effect and does not ad- 
mit of the distinction upon the ground that 
Mr. Lowndes endeavoured to distinguish it; 
and knowing what the practice is in this 
country it seems to me, it is impossible 
to lay too great a stress upon the import- 
ance of the matters of this sort, because 
the power of committal is one of the most 
effectual powers—a power which the Oourt 
can exercise brevi manu and is the most 


(7) ison) 1 Phillips 445,457, 

(8) (1892) Unreported Cr. C. 614. 
(9) (1891) Ch 488. 

(10) (1887) 56 L J. Oh, 690; 
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powerful engine at its disposal. I can con- ceedings in the present matter. In that 


ceive no greater danger than if I were to 
hold that service of notice for committal 
of a person to jail was sufficient if it was 
served upon his attornoys alone. Further 
another danger one has to bear in mind 
in this country is that it is inconceivable 
that this Court would sanction notices be- 
ing served upon attorneys of persons which 
would be in a language which would proba- 
bly not be understood by the latter; and 
I would be extremely sorry to commit a 
person for not obeying a notice of motion 
which was served upon his attorneysin a 
language which he did not understand and 
non constat that it was ever explained to 
him. And I think I am justified in hold- 
ing that where an application is made for 
disobedience it is necessary not only that 
the order should be served upon the de- 
faulting party, but the notice to commit 
for disobedience thereof should also be 
served upon him. That has been the-.prac- 
tice ever since the days of Lord Eldon 
and before that time. 


It may, however, be said in the pre- 
sent case that the defendant ought to have 
protested at once and certainly it does not 
appear in his affidavit that he did protest ; 
but Mr. Davar did raise the preliminary 
protest at once and said that he protested 
against this notice on the ground that it 
had not been served. Upon this point it 
must be remembered that it has been held 
over and over again that appearance is not a 
waiver of the objection on the ground of 
irregularity in a case affecting the liberty 
of the subject; and to the same effeot will 
be found the rulings as to waiver in the 
Encyclopedia of the laws of England. A 
man appearing cannot be held to waive a 
question which relates to the validity or 
invalidity of an order. 


On being informed that the defendant 
had appealed from my original order ap- 
pointing Mr. Sethna a Receiver, I was con- 
siderably impressed with that fact and 
thought that I ought not to make an order 
in this present matter, but should wait 
until the appeal had been decided ; but 
from the case of Gordon v. Gordon (11) in 
my opinion, the fact of this appeal pending 
need not oblige me to stay further pro- 

(11) (1904) P. 178, 


case Vaughan Williams, L. J., says :— 

“Tf an order has been made in the 
exercise of the discretion of the Court and 
some one who is oppressed, or thinks him- 
self oppressed, by that order, appeals, say- 
ing that the Court has exercised its dis- 
cretion wrongly, that persons if he is in 
contempt cannot be heard to say anything 
of the kind until he has purged his con- 
tempt. Garstin v. Garstin (12) is an in- 
stance of that kind.” 

Then he goes on— 

“But when you come to the case 
of an order which it is suggested may 
have bedn made without jurisdiction, if 
upon looking at the order one can see that 
that really is the ground of the appeal, 
it see to me that such a case has 
always |/been treated as one in which the 
Court will entertain the objection to the 
order, [onone the person making the ob- 
jection! is in contempt.” 

That, therefore, draws the difference bet- 
ween an order made in the discretion of 
the Court and the case where the objec- 
tion i$ that it is made without jurisdiction. 

Unjder these circumstances I must now 
cons#der what I ought to do. 

Mir. Lowndes now informs me that an 
order has been arranged, and the terms are 













or the ornaments and the receipt 
r Dulcha for Rs. 15,000 both duly 
by him. 


attorneys, 
true names. 

With ref 
the Textile 


he plaintiff is, therefore, 
injunction granted. 

ive inspection of his 
wW. 

notice of motion. 
use including the 


satisfied with th 
Defendant to 

accounts from to-mo 
Order as above on t 
Costs costs in the 

fresh notice given yeste 
Affidavits taken as read. 
(12) (1885) 4 Sw. & Tr. 73, 


458 


KOTHATHIAN v. SETHURAYAN. 


(19 M. L. J. 560; M. L. T. 67.) 
MADRAS HIGH COURT. 


Civin Revistoy PETITION No. 208 of 1908. 
November 10, 1908. 


Present :—Mr. Justice Miller. 


NALLOR KOTHATHLAN—Prarxtivr— 
PETITIONER 
versus 
GANAPATHI SETHURAYAN, MINOR BY 
GUARDIAN, KASLAL ASL —D ere vpaxt— 
RESPONDENT. 

Ciril Procedure Cole (Act XIV of 1892) ss. 623, 629 
- Promnmal Small Cause Courts Act (IN oJ 1887), 
h, 25 Objection ds to adiminuon of a jemen peti- 
lion bsa Sra'l Cause Court Whether the High Court 
can YI NU euch objection imrerision. { 

It in competent to the High Court im! revismg 
the final decree of Small Cause Court under sec- 
tion 25 of Act IX of 1887 to go into the question 
whether the Small Cause Court was right cs 
ting an appheation for review. Section $629 of 
the Civil Procedure Code is no bar 
exercise of such a power by the High Court | 

Petition under section 25 of Act NX of 
18k7 praying the High Conrt to revike the 
revised deeree of the Subordinate dh dge’s 
Court of Tanjore in S. C. S. No. 1103 of 
1906. 

S. Subrahmanya Aryar and Ramachagdra 
Avyar, for the Petitioner. \ 

T R. Ramachandra Aiyar, forthe Respoxd- 
dent. j 

Judgment.—Tho plaintif guei 
recover money advanced by him on mort 
to the defendant's father, on the groun¢ 
he had been ousted from the possession 
land mortgaged, possession to which 
entitled under his 


o the 

















n o iled, the 
Courts finding that he had never obtained 


possession, and apparently that te then Ist 
defendant, Velu Sethurayan, wag entitled to 
possession as against him. 

In the present suit the defendfnt’s guardian 
pleaded that the defendant wag not liable to 
repay the money because Aho plaintiff had 
held possession of the lang for seven years 
before he was ousted, č. „up to 1902. She 
also pleaded that th suit was barred by 
limitation, having be n instituted more than 
3 years after tho duf of dispossession. Tas 
appears to have boén the ground of her plea 


of limitation, thogh it is not set out im the 
written statemerg 
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The only issue tried was the question of 
limitation, and the Subordinate Judge held 
that the period was 6 years and not 3, and 
the suit was, therefore, not barred, and he 
passed a decree for the plaintiff. 


Some months later the defendant’s guardian 
applied for a review of judgment on the 
ground that the judgment in the suit 
of 1903 showed that the plaintiff had 
never taken possession, and, therefore, the 
limitation period must ran from 1895, the 
date of the mortgage. 


The Subordinate Judge admitted the 
review, and dismissed the suit on the 
ground pnt forward by the defendant. 


It is contended for the respondent that I 
have no power now, at the hearing of this 
petition, to revise the decree of the Subordi- 
nate Judge, under section 25 of Act IX 
of 1887, to go into the question whether the 
application for review was rightly admitted. 
The argument is this:—Section 629 of the 
Code provides that objections to application 
for review may be taken in an appeal from 
final decree, but that section does not apply 
to Small Cause Courts ; therefore, this Court 
cannot entertain such objections. This Court 
is not a Small Cause Court, and I am em- 
powered by section 25 of Act IX of 1887 to 
sitisfy myself that the decree is in accordance 
with law. In doing so it seems tome I am 
entitled just as I would be if I were hearing 
an appeal under the Code of Civil Procedure 
to see whether a review has been allowed in 
contravention of the provisions of section 623 
of the Code which does apply to Small Cause 
Courts. 

I am clearly of opinion that the reviow in 
this case ought not to have been allowed. The 
only evidence on which the defendant now 
relies was available before the commencement 
of thesuit. Its existence, indeed, was pointed 
out by the plaint itself. The plaintiff re- 
lied on the decree in the suit of 1903 to 
show that the consideration for his advance 
had failed. Asa matter of fact it appears 
that copies of the judgments were in the 
hands of the defendant’s guardian before the 
snit was disposed of. The copies presented 
with the application for review were obtained 
before that. There can, therefore, be no doubt 
that the evidence was nat such that it could 
not have been produced if the defendant’s 
guardian had been duly diligent. There was 
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no ground for review and the application ought 


to have been dismissed. 
Then it is argued that I ought to interfere 


‘when a reversal of the decree will have the- 


effect of making a minor suffer for his 
guardian's default. I am not inclined to 
listen to any such argument in the present 
case. It is not denied that plaintiff advanced 
the money, and he came within the time 
with his suit for possession: he then dis- 
eovered that he had been deceived by the 
defendant’s father (I assume that he had 
never taken possession, but that makes little, 
if any, differerice) and he instituted his suit 
for the money. The merits are all on his side 
so far as can be judged from the papers in the 
case, and the claim is not stale. 

I réverse the revised decree of the Subordi- 
nate Judge and restore his former decree with 
costs throughout. 

Decree reversed. 


ney 


(11 Bom. L. R. 352.) 


BOMBAY HIGH OOURT. 
Seconp Crvin, Appear No. 668 or 1907. 
February 12, 1909. 

Present :—-Mr. Jastice Chandavarkar. 
KRISHNAJI PANDURANG—Derenpant 
APPELLANT 
versus 


GAJANAN BALVANT KULKARNI— 


PLAINTIvF—RESPONDENT. 

“Power to levy toll assigned by a foreign State—Tipnis 
Pansare right —Immol eable property according to Hindu 
law—Nibandha—Penalty or tax—Jurisdiction of British 
Indian Courts to entertam the suits wm respeit of im- 
movable pr perty situate outside British territory 

The ruling power of a foreign State had assigned to 
a certain person the Tipnis Punsare right—the right 
to levy a certain toll on all imports into and exports 
from that State, A British Indian subject residing in 
British jurisdiction exported some paddy from the 
said foriegn territory without paying the toll leviable 
thereon . 

Held, on assignee’s guit to recover the toll, that the 
toll in question whether secured on land or not, was 
Nibandha according to Hindu law, ‘and as such it 
was immovable property The Collector of Thana v. 
Hat Sitaram, 6 B. 616, 559, referred to 

Held, further, that, aa the immovable property in 
this case is situate, in the eye of law, in aforeign State 
a Court in British India has no jurisdiction to try 
a suit regarding any right to or interest in such 

property. Keshav v. Vsnayak, 23 B. 22, followed. 


British Indian Courts have jurisdiction, no doubt, « 


to try actions relating to immovable property situ- 
ate outside British territory where the persons 
against whom relief is songhb are living 
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within the jurisdiction, but that is “ upon the ground 
of a contractor some equity subsisting between the 
parties respecting ” such property, a condition absent 
in this case. Moreover, the assignee’s action in this 
case is in the nature of an action for a penalty or 
to recover a tax, and as such 1¢ is analogous to an 
achon broughtmone country to enforce the revenue 
lawsof another. Therefore, it cannot lie in Bmtish 


India. 

Second appeal from the decision of 
F. X. DeSouza, Esquire, District Judge, 
Thana. 


Mr. P. P. Khare, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

Judgment.—tThe action in this case 
was brought by the respondent to recover a 
certain sum of money from the appellant on 
account of toll leviable on paddy exported 
from the territory of the Punt Suchiv to Pen 
via Umber Khind in British territory. The 
respondent alleged in his plaint, and it is 
found proved by both the Courts below, that, 
under a grant from the peshwas, who were 
the rulers at that time of the territory now 
owned by the Punt Suchiv, the respondent has 
acquired the right in that territory to levy a 
certain rate or cess on all imports into and 
exports from it. Jt goes by the name of the 
Tipnis Pansare right. 

It is admitted before me that the cause of 
action arose in foreign territory, but it is con- 
tended that the snit lies in our Courts becanse 
the defendant residesin British jurisdiction. 
What the respondent claims, however, 
is an allowance granted by the Peshtra 
in permanence, andsuch an allowance, whether 
secured on land or not, being, according to 
Hindu law, nibandha, has been held to be 
immovable property: The Oollector of Thana 
v. Hari Sitaram (1). This immovable property 
ig situate, in the eye of law, in a foreign 
State, because, on the facts fonnd, the right to 
levy the toll which the respondent claims is 
found to arise in the territory of the Punt 
Suchiv. To this state of facts the principle 
of the decision of this Court in Keshav v. 
Vinayak (2) applies. It has been held there 
that a Court in British India has no jurisdic- 
tion to try a suit for the determination of 
a right to or interest in immovable property 
situated outside British India, when the right 
is denied. In the present case the respondent's 
claim has been contested by the appellant, and, 
though the suit is for a money claim it is 
in reality a claim to immovable property 


situate outside British territory. 
(1) 6 B. 548, 559. (2) 23 B. 22. 


490 INDIAN OASES. - [1909 


HAR PARSHAD Y. RADHA KISHUN. 


Our Courts no doubt have jurisdiction to 
try actions relating to such property where 
the persons against whom relief is sought are 
living within the jurisdiction, but that is 
“upon the ground of a contract or some equity 
subsisting between the parties respecting 
immoveables situated out of the jurisdiction.” 
See the notes to Penn v. Lord Baltimore (8). 
There ig no contract or equity here. On the 
other hand, what the respondent claims and 
what is found onthe evidence is that the 
ruling power of a foreign State has assigned 
to the respondent the right of that power to 
levy toll on certain articles in that termtory. 
“The action isin the nature of an action for 
a penalty or to recover a tax; it is analogous 
to an action brought in one country to enforce 
the revenue laws of another. In snch case 
it has always been held that an action 
will not lie outside the confines of the last 
mentioned State: ” Sydney Municipal Council 
v. Bull (4). 

For these reasons the decree of the Court 
below must be reversed and the claim rejected 
with costs throughout on the respondent. 


Decree reversed. 


3) (1750) W. and T. L. C. (7th Edition) p. 768. 
4) (1909) 1K. B. 7, 12. 


(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 


Secondo Civiu APPBAL No. 812 or 1908. 
May 26, 1909. 
Present :-—Mr. Justice Banerji and 
Mr. Justice Tudball. 
HAR PARSHAD AND oTtHeRrs—PLAINTIFFS— 
APPRLLANTS - 


DETSUS 
Lala RADHA KISHUN—Dzgrenpant— 
RESPONDENT. 

Custom—Insu ficient eriderce—Question of law—Be- 
cond appeal—High Court, power to interfere. 

Where a question arises as to the existence or non- 
existence of a particular custom and the lower appel- 
late Court has acted upon illegal or legally insufficient 
evidence to establish the alleged custom the question 
is one of Jaw and the High Oourt is entitled in second 
appeal to answer whether the findmg is based upon 
sufficient evidence. Kam Hilas v. Lul Bahadur, 80 A. 
811, roferred to. 

“The defendants set up a custom that in a partioular 
locality a tenant had a mght to sell his house. To 
establish such custom they produced certain sale-deeds 
whereby tenants had transferred their hpusea to 
other tenants, but none of the sale-deeds dated 


prior to the year 1891. The oral evidence went to 
show that the alleged custom had existed for the last 
20 years: Held, that the evidence waa insufficient 
to estalish the custom. 


Facts.-—The plaintiffs were the gamin- 
dara and one Baldeo was their tenant. 
The tenant sold a portion of the honse in 
which he lived to a stranger. The zamtndars 
brought their suit for cancellation of the sale- 
deed and for possession of the property which 
he had sold. The tenant and the vendee set 
up a custom that a tenant in the village had 
aright to sell his house withont the per- 
mission of the zamindars. In support of the 
custom they produced certain sale-deeds. 
Some of the sale-deeds related to the sales 
made by tenants of the materials of their 
houses in favour of their zamindare, and 
some related to the sales by the zamindars 
themselves of their own houses. A few of the 
said sales were made by tenants to tenants 
with the permission of their szamtndars, 
and these were three under which tenants had 
independently transferred their houses to 
other tenants. But of the latter, none was 
dated prior to the year 1891. Defendants 
relied also upon oral evidence which went to 
show that the alleged custom existed in the 
village only for the last 20 years. The Court 
of first instance held that the evidence was 
ingufficient to establish the custom. The 
lower appellate Court held otherwise. The 
plaintiffs appealed to the High Court. 

Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated 27th 
June 1908. 


Tej Bahadur Sapru, for the Appellants. 
Sital Prashad Ghose, for the Respondent. 


Judgment.—tThis appeal arises out 
of a suit for possexsion of a house. The 
plaintiffs are the zemtndars of mahal sufed in 
the village of Nekpur, which is a suburb of 
the town of Bareilly. The defendant No. 2 
Baldu is an agricultural tenant residing in a 
house situated on the village site. On the 
16th of July 1906 he sold to the defendant 
No. 1 Radha Kishun a two-thirds share in the 
house for the sum of Rs. 655-12-6 and placed 
him in possession thereof. Plaintiffs alleging 
that Baldu had no right to transfer 
any interest in the land, in fact had no right 
to transfer any thing beyond the materials of 
his house, sought to eject him and defendant 
No. 1 therefrom and to gain possession of 
hoth house and Jand. The suit as brought 
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was in respect of the whole of the house. 
The defendant No. 1 in reply set up a custom 
in the village whereby a tenant is supposed 
to have a right to transfer not only the mat- 
erials of his house but also an interest in the 
land, presumably a right of residence therein. 
The defendant No. 2 supported him in this 
and pointed out that he had transferred only a 
two-thirdssharein the house and not the whole. 

The Court of first instance, in a careful and 
exhaustive judgment held that the evidence 
produced by the defendant to support the 
alleged custom was insufficient to establish it 
and gave the plaintiffs a decree for possession 
for the site, allowing the defendant No. 1 a 
period of two months within which to remove 
the materials. 

On appeal by the defendant No. 1 alone 
the lower appellate Court held that the 
custom alleged was proved by the evidence 
and it, therefore, dismissed the plaintiffs’ suit 
in foto. The defendant No.2 was no party 
to this appeal. 

Plaintiffs on appeal to this Court urge that 
the evidence on the record is insuflicient to 
establish the custom alleged on behalf of the 
defendants. It was held in Ram Bilas v. 
Lal Bahadur (1) that where a question 
arises as to the existence or non-exist- 
ence of a particular custom, and the lower 
appellate Oourt has acted upon illegal 
evidence, or on evidence legally insuffi- 
cient to establish an alleged custom, the 
question is one of law and the High Oourt is 
entitled in second appeal to consider whether 
the finding is based upon sufficient ‘evidence. 
Tn accordance with this ruling it is open to 
us to examine the evidence, and to see 
whether or not it is sufficient to establish the 
custom set up. 

The learned Munsif has given a full and 
complete analysis of that evidence document- 
ary and oral. The documentary evidence 
was arranged by him into four classes. It is 
admitted that the first three classes do not 
support the custom alleged. In regard to 
the fourth class of documents, they are five 
jn number. Of these two exhibits Q and R 
admittedly do not support the custom. Only 
three documents remain the earliest of which 
is dated the 3lst of March 1891. These 
three documents evidence, only three sales 
and in our opinion are totally insnfficient to 
establish the alleged custom. 

(1) 30 A, 811, 
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As to the oral evidence the defendant pro- 
duced only five witnesses. Of these one 
deposed against him. Four others stated 
that the custom existed but had only so 
existed for 20 years. One of those four 
witnesses, Hemraj, also distinctly stated that 
the permission of the zamindar is obtained 
before a sale ig made therein supporting the 
testimony of the witnesses produced by the 
plaintiffs. 

The lower appellate Court has not given 
any analysis of this evidence bub states gen- 
erally that ib is sufficient to prove a 
custom. According tu the wajib-ul-arz 
a tenant living in a house can reside there as 
long as he likes without any obstruction and. 
at the time of leaving the house he has the 
power to sell the materials if he built it with 
beams and planks purchased by himself, 
but if he built it with materials obtained 
from the zamindar then those materials were 
owned by the samindar. This document is 
in favour of the plaintiffs and quite incon- 
sistent with the alleged custom. The learned 
Subordinate Judge has minimised the value 
of this document by pointing out the fact 


< that only two-thirds of the house was sold, 


and not the whole of it. He, therefore, held 
that it could not apply to the case before him. 
In our opinion the evidence on the record is 
quite inadequate to establish the custom put 
forward by the respondent. The decision of 
the Munsif on this point was, in our opinion, 
quite correct. 

It is urged that as the vendor is still in 
possession of one-third of the house the 
vendee cannot be ejected from the remaining 
two-thirds as the tenant has not yet deserted 
the building. An examination of the sale- 
deed, however, shows that a specific two-thirds 
portion of the house, (towards the south) was 
sold to the vendee, and the vendee has been 
put into possession of that portion. It is 
clear, therefore, that the plaintiffs are entitled 
to possession of that two-thirds share, the 
defendant respondent being allowed time to 
remove the materials which alone were con- 
veyed to him under the sale-deed in question, 
The learned Advocate for the appellants 
admits that the appellants are only entitled 
to this two-thirds share and not the whole of 
the house as was decreed by the Court of 
first instance. lt may be said that as under 
the sale-deed the site of the house is not 
transferred the tenant Baldu is not liable to 
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ejectment therefrom. But Baldu has remained 
satisfied with the decree of the Court of first 
instance which ejected him from the whole of 
the site and he was no party to the appeal 
in the lower appellate Court or in this Court. 
So far as the respondent in this appeal is 
concerned he is not entitled to remain in 
possession of the two-thirds share which he 
has purchased and as against him the plaint- 
iffs appellants are entitled ton decree for 
possession of two-thirds. We, therefore, set 
aside the decree of the lower Court and grant 
them # decree for possession of the site of the 
house on which stands the rds share pur- 
chased by the respondent. The latter will be 
allowed a period of two months from this 
date wherein to remove the materials of the 
building. The plaintiffs will get two-thirds 
of their costs in all Courts as against the 
respondent, The respondent will bear his 
own coats. 

There is an objection on behalf of thé 
respondent under order 41 rule 22 in respect 
of the order passed by the lower appellate 
Court in regard to costs. In view of our 
finding in the case this objection is dismissed 
with costs. 

5 Appeal allowed. 


(11 Bom. L. R. 317.) 


BOMBAY HIGH COURT. 
First Civiu Appgat No. 149 or 1907. 
February 1, 1909. 

Present :—-Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
RANCHHODBHAI VALAVBHAI— 
APPELLANT 
VETEUS 


Tur COLLECTOR or KATRA— 


RESPONDENT. 

Bombay Oyi Conta Act (XIV 171869), 3 16—Com- 
pensution auai ded by Collector under the Land Aequisi- 
hion Act-—Collectors award upheld by Assistant 
Judge—Ccmpensation clarmed not exceeding Rs | 000— 
Course of appeal— A}; peal lirs to the District Court and 
not tothe High Court. 

Where a Collector’s award under the Land Acqnisi- 
tion Act is upheld by an Assistant Judge on the claim- 
ant’s objection and the amount of compensation 
claimed does not exceed Rs 5,000 an appenl against 
the Assistant Judge’s decision lies to the District 
Conrt and not to the High Court. Tami Tatya v. 
Ala Agpaji, 32 B. 684, 10 Bom. L. R. 924, followed. 


Appeal from the decision of K. Barlee, 
Esquire, Assistant Judge, Ahmedabad, 
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Facts.—In an award under the Land Ac- 
quisition Act (L of 1894) the Collector award- 
ed acertain amount as compensation. The 
person interested in the property acquired 
objected to the award and claimed a further 
amount, not exceeding Rs. 5,000, as fair com- 
pensation. The Assistant Judge, who tried 
the objector’s claim upheld the Collector’s 
award. The objector appealed to the High 
Court against the Assistant Judge’s decision. 

Mr. G. S. Rao, for the Appellant. 

Mr. M. B. Chaubal, Government Pleader, 
for the Respondent. | 

Judgment.—Following the ruling in 
Laxmi kom Tatya v. Aba bin Appaji (1) 
the reasoning of which applies 10 the facts of 
the present case, we must hold that no appeal - 
lies to this Court from the order of the As- 
sistant Judge, but that the appeal lies to the 
District Court. We, therefore, return the 
appeal for presentation to the District Court. 

The respondent must have his costs of this 
nppeni. 

Ouse zemanded. 


(1) 10 Bom. L. R. 924; 32 B. 634, 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 4 
Letters Patent APPRAL No. 21 or 1909. 
June 16, 1909. ' 

Present :—Sir Lawrence Jenkins, Kr., ©. J. 
and Mr. Justice Mookerjee. 
SASTHI CHARAN DE DASS— 

DEFENDANT—ÅPPELLANT 


versus 
SAROJINI DEBY A—PLaInTIFF—AND OTHERS 


DEFENDANTS— RESPONDENTS. 

Derrer—-Jcint possession—Eerelunve possession claimed 
im plant —Relief ti be restricted to property set oub 
tw plaint— Amendment of plaint, leave for. 

If the plaintiff asks for exclusive possession, a 
decree for joint possession may be made if the 
evidence ostablishes that the plaintiff is entitled to 
joint possession of the parcel claimed in the snit. 

But when the plaintiff asked for exclusive pos- 
seasion of a particular parcel of which the boundaries 
were set out in the plaint, on the allegation that 
his vendor was entitled to such possession of the 
parcel as representing his share of a larger plot, 
and on failure of that case the plaintiff asked for 
leave to amend the plaint on the allegation that 
he was entitled to joint possession of the larger 
plot — 

Hel, thatthe application for amendment ought to 
haye been refused, 
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Any relief granted to the plaintiff ought to bo 
restricted to the property which was set ont inthe 
original plaint. If the plaintiff makes out that ho 
is entitled not to exclusive possession, but only to 
joint possession of a share of the parcel so described, 
the decree ought to be limited accordingly. 


Appeal from the decree of Mr. Justice 
Brett dated February 8, 1909 in Second 
Appeal No. 2228 of 1907. 


Babu Surendra Nath Guha, (for Babu Ama- 
rendra Nath Bose), for the Appellant. 

Babu Brojo Lal Ohuckerbutty, for the Re- 
spondents. 

Judgment.—tThis is an appeal on 

behalf of the defendant in an action for re- 
covery of possession of two parcels of land 
described as parcels ka (*) and kha (*) in 
the plaint. As regards the latter parcel the 
suit has been dismissed, and the matter 
is not before us. As regards the former 
parcel, the Court of first instance found that 
the plaintiff was not exclusively entitled 
to it as he had alleged in the plaint but was 
entitled to joint possession. The plaintiff 
thereupon applied for leave to amend the 
plaint. This application was refused and the 
Munsif dismissed the suit as regards the 
first plot. The plaintiff then appealed to 
the Subordinate Judge, who argeed with the 
Court of first instance that the plaintiff 
was not entitled to exclusive possession as 
claimed in the plaint, but only to jomt pos- 
session of this land as part of a larger parcel. 
The plaintiff then again applied for leave to 
amend the plaint. This application was 
allowed, and the Subordinate Judge made a 
decree in favour of the plaintiff for joint 
possession of one-third share of a larger plot, 
the boundaries of which were for the first 
time given in the application for amendment 
of the plaint. 
. The defendant then appealed to this Court 
and sought to assail the decision of the Sub- 
ordinate Judge on two grounds, namely, first, 
that the application for amendment ought not 
to have been allowed, and secondly, that in 
any view of the matter, no decree ought to 
have been made in favour of the plaintiff, till 
certain questions, as to bona fides of the pur- 
chase upon which the plaintiff relied and as 
to the transferability of the property pux- 
chased by him, were decided in his favour. 
The learned Judge of this Court who heard 
the appeal in the first instance overruled 
these objections and affirmed the judgment of 
the Subordinate Judge. 


INDIAN CASES. 


„only to joint possession of 


493 


The defendant has now appealed to us 
under the Letters Patent, and on his behalf 
the objections just stated have been repeated. 
In our opinion these objections are well-found- 
ed and must prevail. No doubt, it cannot be 
affirmed as a general proposition of law that 
whenever a party asks for recovery of posses- 
sion of property on the allegation that 
he is exclusively entitled to possession there- 
of, his suit must necessarily be dismissed 
if he does not prove the exclusive title that 
he sets up; a decree for joint possession 
may very well be made, if the evidence estab- 
lishes that the plaintiff is entitled to joint 
possession of the parcel claimed in the suit. 
This principle, however, is of no assistance to 
the plaintiff in the present case. He asked 
for exclusive possession of a particular parcel 
of which the boundaries were set out in the 
plaint, on the allegation that his vendor was 
entitled to such possession of the parcel as 
representing his share of a larger plot when 
that case failed, he asked for leave to amend 
the plaint on the allegation that he was en- 
titled to joint possession of the larger plot. 
This application for amendment ought to have 
been refused by the Subordinate Judge on two 
grounds: first, the effect of granting the appli- 
cation for amendment of the plaint would be to 
allow the plaintiff relief in respect of a share of 
a larger area than what was mentioned in the 
original plaint as the subject-matter of the 
suit ; secondly, the application for amendment 
was made at atime when if a new suit had 
been instituted it would have been successfully 
met by the plea of limitation. In our opinion, 
any relief granted to the plaintiff ought to be 
restricted to the property which was set out 
in the original plaint; if he makes out that 
he is entitled, not to exclusive possession, but 
one-third share 
of the parcel so described, the decree ought 
to be limited accordingly. This, however, is 
subject to the decision of the objections upon 
the question of the bona fides of the transfer 
under which the plaintiff claims and of the 
transferability of the property purchased by 
him. These questions were raised in issues 
Nos. 4,5 and 7 in the Court of first instance 
but were expressly left undetermined in the 
view laken of the title of the plaintiff to re- 
cover exclusive possession. The learned Sub- 
ordinate: Judge has not dealt with these 
questions which must clearly be decided before 
the plaintiff can ask for a decree. 
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The result, therefore, is that this appeal 
must be allowed, the judgment and decree of 
the Subordinate Judge set aside and the case 
remitted to him in order that he may de- 
cide the questions indicated in this judg- 
ment, upon the evidence on the record. Our 
decision does not in any way affect the de- 
cree of the Court below as regards the second 
plot, the claim to which has been dismissed 
and has not formed the subject of argument 
before us. 

The appellant will be entitled to his costs 
in this Court for both the hearings. The 
costs in the Court below will abide the result. 

Appeal allowed. 


(11 Bom. L. R. 372.) 


BOMBAY HIGH COURT. 
Ssconp OIvIL APPEAL No. 16 or 1306. 
March 2, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
VIRUPAXAPPA FAKIRAPPA— 
PLAINTIFUS—- A PPELLANTS 
versus 
SHERIF SAB MULLA MASUD SAB 
-—DeFRNDANTS— RESPONDENTS. 

Public highway—Procession with music—Obetruc- 
tion—Special damage—Mamtainabilsty of suit 
wrthout such damage—Bombay District Poltce Act 
(IV of 1890), 8. 44. 

No action hes for the obstruction of a procession 
with music along a highway unless some special 

. damage has resulted from such-obstruction. Satku 
valad Kadir v. Ibrahim Aga, 2 B. 457, Kasi Buja- 
ud-din v. Madhavdas, 18 B. 698, followed. That the 
action has arisen from a Magistrate’s order restrain- 
ing such proceasion in the interests of public peace 
does not affect the application of the principle.* 

Section 4t of the Bombay District Police Act is 
not intended to confera mght which has not been 
given by the common law. 

Second appeal against the decision of T. 
D. Fry, Esquire, District Judge of Dharwar. 

Mr. Chamier, with Mr. G. S. Mulgaonkar, 
for the Appellants. j 

The Hon’ble Mr. D. A. Khare, for the Re- 


spondents. 





Judgment. i 

Chandavarkar, J.— The suit No. 505 of 1905, 
out of which this second appeal has arisen, 
was brought by the present respondents AB 
representatives of the Mahomedan community 
of Betigiri against the appellants as represen- 
tatives of the Hindu community, for a deola- 
ration that the plaintiffs were entitled to pass 


#Note.— (1909) 2 Ind. Cas. 865 is to the same effect. 
But sce (1902) 1 Ind. Cas 716 Ed. 
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in procession with music by the temple of Shri 
Malikarjuna in Uppin Betigiri, and for an 
injonction restraining the defendants from 
preventing or obstructing the plaintiffs in the 
enjoynment of the plaintiffs’ right. 

The suit was brought in consequence of an 
order which had been passed by the District 
Magistrate of Dharwar onthe 20th of No- 
vember 1905, under s. 44 ofthe Bombay 
District Police Act. The learned District 
Judge has allowed the right claimed by the 
plaintiffs in this suitin a qualified manner, 
that is, he has held them entitled to pass 
in procession with music by the temple and re- 
strained the defendants from making any 
noise during certain hours. And it is urged 
before us in second appeal that the plaintiffs 


-are entitled to the absolute right in the 


manner claimed in their plaint. 

But the first objection to the smt,in my 
opinion, is that there is no cause of 
action disclosed in the plaint or pleadings or 
evidence. The plaintiffs claim a public right 
and their complaint is that they have been 
hindered in the exercise of that right by the 
defendants. It is an elementary principle of 
law that no individual or class of individuals 
can sue in respect of such a right unless the 
obstruction caused has resulted in special 
damage: Satku valad Kadir Sausare v. Ibra- 
him Aga valad Mirza Aga (1) and Kazi -Su- 
jaudin v. Madhavdas (2). The suit, therefore, 
ought to have been rejected by the Comt 
below upon that ground. - 

But the learned District Judge holds that 
the present case is distinguishable from the 
decisions above mentioned, because this suit 
has been brought to set aside an order passed 
by the District Magistrate of Dharwar and 
the right of suing is given by section 44 ofthe 
Bombay District Police Act. Now, the Dis- 
trict Police Act was not intended to confer any 
right upon any individual or class : of His 
Majesty's subjects which had not been given 
by the common law. The Act was passed in the 
interests of public peace, and all that section 
44, contemplates is that where a District Ma- 
gistrate has passed an order in the interests 
of peace, itis open to any party to go tos 
Civil Court and get an adjudication in favour 
of his right, if any. The Legislature merely 
assumes that there is aright which the 
District Magistrate’s order has opposed and 
which can be vindieated in a Court of law, 

(1) 2 B. 467, - (2) 18 B. 693, 
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Here the only right that could be asserted in 
a Court of law bythe plaintiffs is one in 
which it is necessary to prove substautial da- 
mage. But no damage is alleged, much less 
proved. Under these circumstances the de- 
cree of the Courts below must be reversed and 
the claim rejected, each party bearing his own 
costs throughout. As to the suit brought by 
the Hindus against the Muhammadans (Suit 
No. 77 of 1906) for the vindication of a similar 
right, the same law should apply. 

Therefore, the decrees of the Courts below 
must be reversed and the plaintiffs’ suit dis- 
missed, each party bearing his own costs 
throughout. 

Heaton, J.—I concur in the orders proposed 
and I agree that section 44 of the Bombay Dis- 
trict Police Act does not confer a right to sue 
though it recognizes any right to sue which 
existed at the time of making an order under 
section 44, 

The parties are representatives of the Mus- 
salman community on the one hand and of 
the Hindu community on the other. Hach 
community claimed a right to pass in proces- 
sion with music along a public street, passing 
in theone case atemple, in the other a 
mosque; and each asked for a declaration of 
their right to do this. The occasion or pro- 
vocation for those suits was an order made by 
the District Magistrate under section 44 of 
the Bombay District Police Act ordering that 
music should be stopped while passing those 
places of worship. It is not contended that 
the order is unlawful, but merely that it is 
against the rights of the Mahomedans; for the 
Hindus in this Court have declared them- 
selves content with the District Magistrate’s 
order. 

It seems to me that no declaration such as 
is sought for can be made. I very greatly 
doubt whether such a right, if right it can 
properly be termed, as is here claimed by one 
community against another, viz., that of going 
in procession with music along a public street 
should ever be made the subject of a declara- 
tion by a Civil Court. Iam quite sure that 
it should notin this case, where the public 
peace has been secured by a lawful order, be 
made by the District Magistrate and where 
such a declaration would disturb that order. 


Decree reversed. Sut dismissed. 
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(Not reported yet elsewhere. ) 


ALLAHABAD HIGH COURT. 


SEGOND Orvin Apparat No. 715 or 1908. 
June 3, 1909. 

Present :—Mr. Justice Karamat Husain. 
CHARNI—Pusintive—APPELLANT 
Versus 
RAJ BAHADUR AND OTHERS— DEFENDANTS 
——RESPONDENTS. 

Mortgage—Prior and purene mortgagees—Prior mort- 
gagee purchasing property in executton of his oun 
mortgage decree—Puigne mortgagee entitled to be re- 
deemed—Registration Act (III of 1877), 8. 50. 

An unregistered mortgage was executed in 1895 in 
favour ofO. In 1902, another mortgage was executed 
over the same property in favour of R. The second 
mortgage was a registered one and the mortgages 
had no notice of the first. The second mortgage had, 
therefore, a priority over the first. The second mort- 
gagee brought a suit for sale of the property without 
making the first mortgagee a party to it and bought 
the property himself. In the sale proclamation the 
mortgage of O. was notified. Subsequently the puisne 
(i.e. lst) mortgagee, Oharni, brought a suit for sale of 
the property: Held, that as subsequent mortgagee 
he could bring the equity of redemption tosale subject 
to the rights of the prior mortgagee. Shanker Lal v. 
Ganesh Prashad, 29 A. 885, referred to. A prior mort- 
gagee, by making a purchase at a sale in execution 
of his own decree to which the puisne mortgagee is 
no party, becomes possessed of the equity of redemp- 
dion belonging to his mortgagor subject to the rights of 
the puisne mortgagee. Gagadhar v, Mulchand, 10 A. 
520, referred to. The prior mortgagee by making such 
purchase stands in the shoes of the mortgagor, and 
can redeem the puisne mo 

Kanti Ram v. Kutubuddin, 22 C. 33; Husan Bhai v, 
Umaji, 28 B. 158, referred to. 

Second appeal from the decision of the 
District Judge of Banda, dated the 29th 
April, 1908. 

Parbati Oharan, for the Appellant. 

M. M. Malaviya, for the Respondents. 

Judgment. —Jassu father of defend- 
ants Nos. 1 to 3 mortgaged the property in suit 
to Charni on 8th June 1895. The mortgage 
was for Rs. 75 and was unregistered. Puttu 
Lal defendant No. 1 again mortgaged the 
same property to Raj Bahadur on 2nd January 
1902. This mortgage was registered and it 
has been found by the lower appellate Court 
that Raj Bahadur had no notice of the former 
unregistered mortgage on the date on which he 
obtained the mortgage. The mortgage in favour 
of Raj Bahadur, therefore, under section 50 of 
the Registration Act ITI of 1877 is to be deemed 
prior to the unregistered mortgage. This, 
however, does not extinguish the mortgage in 
favour of Charni dated 8th June 1895. Raj 
Bahadur brought a suit for sale upon his 
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mortgage, but did not make Charnia party 
to the suit. A decree for sale was passed in 
favour of Raj Bahadur in execution of which 
he purchased the property.” In the sale pro- 
clamation the mortgage was notified. The 
plaintiff, Charni, on the 19th Angust 1907 
brought the suit out of which this appeal has 
arisen for sale of the property upon his 
mortgage and he impleaded the mortgagors 
and the lst mortgagee, as defendants to his 
suit. One of the pleas raised in defence 
was that the plaintiff could not obtain a 
decree against: the mortgaged property 
without redeeming the prior mortgage in 
favour of Raj Bahadur defendant. The 
learned Munsif decreed the claim holding 
that Raj Bahadur was in possession as 
purchaser under his decreo and not as mort- 


gagee and that be purchased the property . 


with notice. In support of this view he relied 
on Aboot Hossein v. Raghunath Sahu (1). The 
learned Judge reversed the decree of the 
learned Munsif and dismissed the plaintiffs’ 
suit. He relies on section 50 of Lhe Regis- 
tration Act and remarks “The learned 
Munsif has in one sentence of his judgment 
brushed away section 50 altogether with the 
remark that it can have no application -as 
Raj Bahadur has purchased the property 
under his decree. But on what principle does 
he gain priority! Because he brings the pro- 
„perty to sale as -holder of the prior security. 
What would be the good of a priority which 
was lost by the very act of putting it in force. 
-The Munsif’s view is not one which can be 
seriously entertained.” 

The plaintiff comes here in second appeal. 
I ‘have allowed the learned vakil for the 
appellant to contend that the plaintiff as a 
puisne mortgagee who was not made a party 
by the prior mortgagee to his suit for sale 
upon his mortgage, has in no way lost his 
right to have the equity of redemption sold 
subject to the prior mortgage. In a recent 
Full Bench ruling of this Court Ram Shankar 
Lal v. Ganesh Prasad (2), the learned Chief 
Justice has said: “In a properly constituted 
suit a puisne mortgagee or sub-mortgagee may 
have a sale of the interest mortgaged to 
them, respectively, subject in the case of. a 
puisne mortgagee to the rights of a prior 
encumbrancer and subject in the case of a 
sub-mortgagee to the rights of redemption 


1) 13 C. 70. 
2) 29 A. 885, is 
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of the original mortgagor.” Thus itis lawful 
under the authority of the ruling for a sub- 
sequent mortgagee to bring the equity of re- ` 
demption subject to the rights of the prior 
mortgagee, to sale. When the first mortgagee 
without making the subsequent mortgagee a 
party to his suit brought the property mort- 
gaged to snle what passed to him consisted of 
the right, title and interest of the mortgagors ` 
as they existed at the date on which the mort- 
gage of 2nd January 1902 was made with 
which would go the rights and interest of the 
mortgagee. See Gajadhar v. Mulchand (3). 
This being the case, the mortgagee who is the 
auction purchaser is in possession of the 
equity of redemption which belonged to his 
mortgagors. Heis also in possession of the 
rights of the prior mortgagee. The plaintiff 
as a second mortgagee, is under the authority 
of Kanti Ram v. Kutubuddin Mahomed (4), 
entitled to an order for sale of the mortgaged 
property subject to the lien of the prior en- 
cumbrancer and the Ist mortgagee under the 
authority of Hussan Bhai v. Umaji (5), can, as 
the purchaser of the equity of the redemption 
belonging to the mortgagor, redeem that equity 
of redemption by paying off the mortgage 
money to which plaintiff is entitled. Having 
regard to the above authorities I hold that the 
lst mortgagee who has purchased the property 
in execution of his mortgage decree ig en- 
titled to pay off the plaintiff the principal 
and interest due to him on his mortgage. If 
the money is not paid before the end of 
November 1909, the plaintiff will be entitled 
to sell property mortgaged subject to the 
principal and interest due to the defendant 
Raj Bahadur upon the registered mortgage 
dated the 2nd January 1902. I, therefore, set 
aside the decree of the lower appellate Court 
and give the plaintiff a decree as stated above. 
I make no order as to costs. 


Decree set aside. 
(3) 10 A. 520. 
(4) 22 C. 33 
(5) 28 B. 168. 
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(13 C. W. N. 757 ;9 C. L. J. 638.) 


CALCUTTA HIGH COURT. 


OBIAMINAL RerereNoe No. 2 or 1909. 
May 5, 1909. 
Present :—-Mr. Justice Caspersz and 
Mr. Justice Ryves. 
EMPEROR 
versus 
ANNADA CHARAN THAKUR AND ANOTHER 
ACCUSED. 

Criminal Procedure Code (Act V of 1898),s3. 807 and 
837— Pardon, tender of—Omiasion to state reasons for 
tender—Heference to High Court, where tt does not 
appear that verdict was reasonable—Htgh Court to form 
tts own opinion upon eridence—Verdict of jury—Reasins 
for the rerdwt to be recorded when making reference. 

‘ Where the facts which led up to the tender of par- 

don to an accused person appear on the record, the 
omission by the Magistrate, who was not a Presidency 
Magistrate, to stato reasons for 
pardon, is neithor an illegahty nor an irregularity 
which may vitiate the proceedings held subsequent 
to such tender and acceptance of pardon, and render 
the evidence of such person inadmissible. 

Deputy Legal Remenbrancer v. Banu Singh, 
50. L.J 224, 6 Cr. L. J. 142, followed. 

A Sessions Judge is competent to make a refeience 
to the High Court under section 307 of the Criminal 
Procedure Code even when on the force of his 
charge to the jury it does not appear that the ver- 
dict was an unreasonable ono; and in the referenco 
the High Oourt is not bound to act in accordance 
with the unaminons verdict of the jury even if it is 
not shown to be porverse or mainfestly wrong 

Emperor y Lyall, 29 O. 128;6 0. W. N. 253, referred 


In such a reference the High Court will form its 
own opinion on the evidence after giving due weight 
to the opinions of the Judge and the jury. 

A Sessions Judge after arriving at his conclusion 
to refer the case to the High Court under section 307 
Criminal Procedure Oode and after telling the jury 
that such was his intention, should invite the jury 
to give the reasons of their verdict. But the circum- 
stance that no such reasons have been recorded by 
the Judge does not warrant the High Court to de- 
cline to go with the evidence and arrive at its own 
Judgment 

Emperor v. Challan, 29 M. 91; 3 Cr.L.J. 871, followed. 

Reference under section 307 of the Crimi- 
nal Procedure Code by the Sessions Judge’of 
Rajshahye, disagreeing with the verdictof the 
jury acquitting the accused. 

Mr. Donough, for the Crown. 

Mr. K.N. Chaudhuri, Babus Hem Chandra 
Sen, Jotindra Nath Lahiry and Krishna 
Kamal Moitra, for the Accused. 

Judgment. 

Caspersz, J.— This is areference under sec- 
tion 307 of the Code of Criminal Procedure by 
the Sessions Judge of Rajshahye, who disagreed 
with the verdict of the jury acquitting the 
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accused persons, Annada Charan Thakur and 
Protap Shah. The charges against the 
accused Annada: were in respect of offences 
punishable under sections 302, 114 and 392 of 
the Indian Penal Code, and, against the 
accused Protap under ‘necstions 302 and 392 of 
the Code. The jury by a majority of 4to 1, 
acquitted the firat accused, and by a majority 
of 8 to 2 acquitted the second accused on all 
the charges. One Kali Charan Thakur, the 
father of the accused Annada, died daring the 
trial, and another accused, named Abdus 
Sobhan, was made:.an approver in the Court 
of the committing Magistrate, and he was 
examined as such in the Court of 
Sessions. e 

Before dealing with the merits of this 
reference it will be convenient to dispose of 
two matters of law upon which the learned 
Counsel for the accused has made his sub- 
missions to this Court. Mr. Chaudhuri’s 
first contention is that the committing 
Magistrate, in tendering a pardon to the 
approver Abdus Sobhan, illegally omitted to 
record his reasons for so doing. I do not 
think that there is any force in this conten- 
tion, or that the omission was an illegality by 
reason of which the evidence of Abdus 
Sobhan is inadmissible for the purpose of 
considering the merits of this case. 

The facts, so far as ib is necessary to men- 
tion them in this part of the judgment, are 
these: Halal Khoori, a driver of the postal 
mail cart plying between Rampur Boalia and 
Nattore in the District of Rajshahye, was 
murdered on the night of August 3rd, 
1908, at a place on the road to Nattore and 
situated about four miles distant from Nat- 
tore. The mail bags were opened and 
examined and a certain parcel was abstracted. 
The case has been called the Nattore Mail 
Robbery Case; and a large force of Police 
conducted the necessary investigation with 
the result that, on the 23rd September 1908, 
the four accused persons whose names have 
already been mentioned were arrested. 
Against all the accused a charge sheet was 
submitted by the Sub-Inspector, Peary 
Kumar Burdhan, on the 14th October 1908. 
In that charge sheet the Sub-Inspector 
suggested that a pardon might be tendered to 
the accused, Abdus Sobhan, on the usual 
terms and conditions. The Deputy Magistrate 
took up the case, and after examination of 
two witnesses, he drew up a proceeding under 
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section 387 of the Code of Criminal Proce- 
dure to the following effect:— 

“ Pardon is hereby tendered to the accused 
Abdus Sobhan in the marginally noted case, 
[Emperor v. Kali Charan Thakur, Annada 
Charan Thakur, Abdus Sobhan and Protap 
Shah under sections 302, 395 and 1(9 of the 
Indian Penal Code] on condition of his 
making a full and true disclosure of the 
whole of the circumstances within his 
knowledge relative to the murder of Halal 
Khoori and of every other person concerned 
whether as principal or abettor. Abdus 
Sobhan accepts the pardon and is examined 
as 8 witness,” (Signed) Grish Chandra Dutt, 
Deputy Magistrate, Rajshahye, 15th October 
1908. ` 

It is quite evident, therefore, that the 
pardon was tendered to Abdus Sobhan in the 
course of the enquiry before the committing 
Magistrate. The facts which led up to the 
tender of pardon appear on the record, and, 
that being so, on the authority of the case of 
the Deputy Legal Remembrancer v. Banu Stngh 
(1), there is no doubt that the omission to 
state reasons was not only not an 
illegality but even an irregularity which 
vitiates the proceedings held subsequent to 
such tender and acceptance of pardon. The 
procedure adopted by the Deputy Magistrate 
was perfectly justified by, the facts and 
circumstances of the case as known to him 
and appearing from the papers. 

The second contention of the learned 
Counsel for the accused relates ‘to the proce- 
dure adopted in this Court, on the hearing of 
this reference, and we have been invited by 
Mr. Chaudhuri to make a reference on the 
subject to a Full Bench in the event of it 
appearing that there is any conflict of decision 
upon the point. The contention amounts to 
this :—That there was really no reason for 
the Sessions Judge to make a reference to 
this Court under section 207 of the Criminal 
Procedure Code, because, on the face of the 
Sessions Judge’s charge to the jury, it does 
not appear that the verdict was an unreason- 
able one. The contention arose, during the 
protracted hearing of the arguments in this 
Court, because Mr. Donough for the Crown, 
did not read the Sessions Judge's charge to 
the jury until after he had placed the letter 
of reference and all the evidence before this 
Bench. If the contention be right, andif, on 

(1) 50. L. J. 294; 5 Or. L. J. 142, 
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the face of the charge to the jury, the verdict 
cannot be called perverse or unreasonable, it 
was clearly superfluous to enter into the 
merits of the case and the voluminous 
evidence on the the record. 

In my opinion the procedure adopted at 
the hearing was neither unusual nor inconve- 
nient. In the first place, the verdict of the 
jury was inconsistent. Four jurors acquitted 
Annada against whom the evidence, if 
believed, was certainly stronger than the 
evidence against the accused Protap who was 
acquitted by a smaller majority of 3 to 2; 
secondly, in dealing with a reference under 
section 807 of the Code the High Court must 
consider the entire evidence and give due 
weight to the opinions of the Sessions Judge 
and the jury. 

It was keld in Emperor v. Ohellan (2) that 
the ‘opinion’ of the jury in section 307 of 
the Cr. P. C., is the conclusion of the jury 
and not the reasons on which that conclusion 
is based. I think thatif the verdict of a jury 
is unanimous it coincides with their opinion. 
It it isa divided verdict, the opinion of the 
minority, no less than that of the majority, 
must be considered by the Court dealing with 
the reference. In the present case, the 
opinions to which due weight must be given 
are the opinions of three jurors against the 
opinions of two jurors and the Sessions Judge. 
The verdict here is & bare verdict. But sup- 
posing the Sessions Judge, after recording 
the verdict, had recorded (after inviting) the 
reasons given by the jury for their verdict, 
we should have been entitled to consider those 
reasons whether expressed by the majority or 
the minority of the jurors empanelled. JI am 
disposed to agree with the observations of 
Mr. Justice Davies at page 95 of the report 
of the Madras case that the legislature in 
directing that this Court should duly weigh 
the opinions of the jury gives an implied 
authority for the taking of such opinions,” 
and the Sessions Judge would have done well, 
before referring this case to this Court to 
have invited the opinions of the jury and to 
have given them an opportunity of reconcil- 
ing inconsistent verdicts in respect of the two 
accused persons. I am careful-to add that 
the Sessions Judge might have done so, not 
for the purpose of deciding whether a refer- 
ence should be made, but after arriving at his 
conclusion to refer the case to the High Court, 

(2) 29 M. 01; 8 Cr. L. J. 871. a’. 
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and after telling the jury that such was his 
intention. I, also, agree with the judgment 
of Sir S. Subramania Iyer, Officiating Chief 
Justice, and Mr. Justice Boddam that the 
circumstance that no such reasons have been 
recorded by the Sessions Judge does not 
warrant the High Court to decline to go into 
the evidence and to arrive at its ownjudgment 
after giving due weight to the views taken by 
the Judge and the jury as to the guilt or 
innocence of the accused.” 

It follows that we have to form our own 
opinion on the evidence, and this brings me 
to the third consideration involved in this 
question of law, namely, whether the proce- 
dure which has been followed is in accordance 
with the authorities, reported and unreported, 
to which our attention has been called by the 
learned Counsel for the accused. 

The circumstances of the case are altogether 
special. I have already mentioned the 
inconsistency involved in the verdict of the 
jory. It may be added that the trial in the 
Court of Sessions occupied more than six 
weeks of the time of the Sessions Judge and 
the jury. It would have been an obvious dis- 
regard of our duty to have thrown out this 
reference merely because it might be argued 
upon the face of the charge to the jury, that 
the verdict was not altogether an unreason- 
able one. 

The first case to which I may refer is that 
of Emperor v. Chirkna (3), That no doubt 
is in favour of Mr. Chaudhuri’s contention. 
But it was a decision of Mr. Justice Richards 
(sitting with Banerjee, J.) in a reference 
where neither party was represented and 
where no authorities were considered. With 
the greatest respect for the learned Judge I 
think that his judgment is in direct conflict 
with the plain wording of section 307, Code 
of Criminal Procedure. In his commentary 
on the Code, Sir Henry Prinsep observes :— 

“The result of legislation seems to be that, 
unless the Sessions Judge accepts it, the 
verdict of a jury in a Sessions Court outside a 
Presidency town has no longer the ordinary 
force of a verdict of a jury, and that if the 
Sessions Judge disagrees with a verdict and 
submits the case to the High Court, the 
determination of the case lies with the High 
Court after full consideration of the evidence 
and after giving due weight to the opinions 
of the Sessions Judge and of the wry.” 

(8) 2 A, L. J. 475; 2 Or. Le J, 857, 
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In the unreported case of Hmperor v. 
Anaruddin Biswas and Poresh Mondal (4), the 
learned Judges (Holmwood and Ryves, JJ.) 
observe—' we cannot hold that the jury were 
not justified in taking the view that they did 
or at least that it was not open to the jury to 
take the view that they did. That ina 
reference under section 307 is quite sufficient.” 
But they go on to consider whether there had 
been a miscarriage of justice, and it is evident 
that they considered the case on its merits. 
In this connection, I shall presently notice 
another and a matured decision of the same 
learned Judges in which they have more 
clearly expounded the law. 

In the case of King-Hmperor v. Anes Mirda 
(5), Mx. Justice Geidt, sitting with Mr. 
Justice Woodroffe, heard the evidence and, on 
a consideration of that evidence, they 
expressed themselves as not prepared to say 
that the majority of jury were wrong in 
refusing toacton it. The learned Judges 
added that “there is nothing to show that 
the verdict of the jury was perverse or that 
they refused to convict the accused on any 
other ground than the bona fide belief that 
it would not be safe to convict them on the 
evidence which was placed before the Court.” 
In my opinion, the leamed Judges did no 
more than give due weight to the verdict of 
the jury in that reference. 

The last unreported case is that of Hmperor 
v. Prosonno Kumar Ganguly (6), which was 
decided by Mr. Justice Mitra and myself. 
There, also, the merits were entered into; and 
the opinion of the Sessions Judge was con- 
sidered, and it was pointed out that the 
element of doubt in the case which, in the 
opinion of the Sessions Judge, was 1 in 
177,000, was in reality much greater and the 
judgment concluded with the observations 
that— the cirumstances were very suspicious 
and it might be that the accused was guilty. 
But it cannot be said that the guilt of the 
accused is morally certain.” 

Tf any of the unreported cases had been 
clear authority for the extreme contention 
which has been submitted to us they would 
have found a place in the law reports. There 
are reported cases on the subject and I 

(4) Reference No. 83 of 1908, decided on the 11th 


Nov. 1908. 

(5) Reference No. 6 of 1908, decided on the 10th 
March 1908. l 

(6) Reference No. 14 of 1907, decided on the 27th 
May 1907. 
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proceed to consider these. In the case of 
Emperor v. H. Lyall (7), the reference was 
against a unanimous verdict of the jury 
acquitting the accused. Mr. Pugh, Counsel 
for Lyall, the principal accused in the case, 
cited anthorities to the effect that the High 
Court must act in accordance with the 
unanimous verdict of the jury unless it was 
shown to be perverse or clearly and manifestly 
wrong. The learned Judges (Prinsep and 
Stephen, JJ.) overruled his contention, and 
pointed out that the terms of section 307 of 
the Code of 1882, had been altered by sub- 
sequent legislation and they observed :— It 
is not necessary for the prosecution to show 
that the opinions of the jury are perverse or 
clearly and manifestly Wrong, a8 Was held in 
the cases cited to us which were decided before 
the law was amended in 1896, and expressed 
as it now stands.” 

In a somewhat later case, Kixg- Emperor v. 
Ohidghan Gossain (8), Mi. Justice Stevens 
sitting with Mr. Justice Harington, pointed 
out that“ the Sessions Judge was not justifi- 
ed in taking up the time of this Court by 
making a reference in a case in which the 
evidence for the prosecution was, on his own 
showing in his charge to the jury, so open to 
hostile criticism as to justify the jury in 
regarding it with suspicion,” ’ (page 140). 
Nevertheless, the learned Judges went very 
folly into the merits of the“case, and they 
certainly did not reject the reference merely 
because the Sessions Judge ought not to have 
made it. 

The last case to which our attention has 
beer called is a decision of Mr. Justice 
Holmwood and my learned brother (Mr. 
Justice Ryves) in Emperor v. Abdul Rahaman 
(9), where the two cases which have just 
been cited were considered. It admits of no 
doubt that this case is a fuller exposition of 
the law than that enunciated in the unreport- 
ed case of King-Emperor v. Anaruddin 
Bisnas and Poresh Mondal (4), to which 
reference has been made. 

The contention of the learned Counsel that 

“the case of Abdul Rahaman should not have 
been referred under section 307 of the Cr. P. 
Code, because the Sessions Judge himself in 
his charge to the jury, warned the jury that 
they should certainly pause and consider a 

ies W. N. 258 ; 29 6. 128. 

7 0. W. N. 185. 
(8) 9C. L. J. 432; (1909) 2 Ind. Oas. 593 (Infra.) 
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particular circumstance in ihe evidence of the 
prosecution, and that it was, therefore, fairly 
open to the jury to acquit the accused, was 
not accepted, and the learned Judges proceed- 
ed to consider the evidence in the case which 
appeared to be clear and convincing, and the 
result of the reference was that tho accused 
was convicted. 


I have now dealt with all the cases cited 
and, in my opinion, there is no real conflict of 
decision, or want of uniformity in the 
procedure adopted by this Court-on the 
hearing of a reference under section 307 of 
the Code. It is obvious that, in every case, 
even where the verdict was unanimous, the 
Court proceeded to’consider the merits and to 
hear the evidence. I have indicated how the 
opinions of both the Sessions Judge and of 
the jury, including a minority of the jury, 
are entitled to due weight in accordance with 
the” express language of section 307 of the 
Code. The procedure adopted by Mr. 
Donough in the present case was perhaps 
unusual, but regard being had to the length 
of the Sessions Judge’s charge to the jury and 
to the evident want of arrangement and 
method in marshalling the materials present- 
ed to the jury, we thought thatthe learned 
Counsel for the Crown should not be pressed 
to place the charge before us at an early 
stage of the hearing. It was subsequently 
placed before us, and the contention of Mr. 
Donough was that the Sessions Judge did not 
put the evidence against the accused suffi- 
ciently strongly before the gentlemen of the 
jury. We have carefully read and considered 
the charge for ourselves, and even if it had 
been read to us at the very commencement of 
the hearing, we should not have been ina 
position to say that the jury were justified in 
acquitting the accused. In the circumstances 
of this case, it was impossible to limit the 
hearing or to confine it to a consideration of 
the charge of the jury and the points made 
therein for or against the case for the pro- 
secution. 


There may be cases in which a Sessions 
Judge unnecessarily makes a reference under 
section 307, but in such cases, the Crown 
would certainly not press the reference, and 
go it might be disposed of on abare considera- 
tion of the charge to the jury and of the 
material passages in the evidence. But this is 
not one of those cases. 


rol. IT] 
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I would, accordingly, overrule the second 
contention advanced by the learned Counsel 
for the accused and proceed to deal with the 
evidence. 

T have read the judgment about to be 
delivered by my learned brother, and, without 
repeating his observations, I content myself 
with saying that I entirely agree with that 
judgment, 

Ryves, J.—I agree generally in the con- 
clusions of law arrived at by my learned 
brother. 

On the second point I wish to add only a 
few words. 

Mr. Chaudhuri’s contention is that if it 
can be shown to this Court on behalf of the 
accused, that on a perusal of the letter of 
reference of the Sessions ` Judge under section 
307, Cr. P. C., and of his charge to the jury, 
the verdict of acquittal, (whether unanimous 
or divided) was not unreasonable, this Court 
could not, or at any rate should not, go into the 
evidence and examine the case on its merits, 
but must, having due regard to the opinion 
of the jury, reject the reference. 

It seems to me this contention goes much 
too far, and is not supported by any one of 
the cases, reported or unreported, to which 
he has referred. Among other cases, which 
have been duly considered by my learned 
brother, he relies on the unreported case of 
Emperor v. Anaruddin (4) to which I was a 
party. That case is no authority for his pro- 
position, for there we did examine the whole 
record, and, in the result, arrived at the 
conclusion that we should not disturb the 
unanimous finding of the jury. In that case 
the Judge considered that the statements 
made by the accused were “confessions” of 
their guilt. We pointed out that they were 
not, but on the contrary were “ pleas in 
avoidance.” In that case the scope of section 
807 was not, as far as I recollect, commented 
on in argument or in issue. It was a peculiar 
case on its facts and the Judge had misinter- 
preted the statements of the accused. No 
authorities were cited and considered, and it 
was not a considered judgment. In however 
general terms the judgment may have been 
couched, it is no authority for the proposition 
now contended for. Personally I now think 
the latter part of the judgment has been 
expressed too widely. I adhered to the 
opinions expressed in the considered judg- 
ment which I delivered in the caseof Emperor 
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v. Abdul Rahaman (9) in which Holmwood, J., 
concurred, in which the scope of the section 
was in issue,and in which authorities were 
cited and considered. 

I now come to the merits of the case. The 
case for the prosecution seems to be very 
strong, and if the evidence of Abdus Sobhan, 
the approver, and that of Durlabh, Shib 
Shanker, Bhawani and Bangsi can be accept- 
ed, the inference is inevitable that the accused 
are guilty. Certain facts are proved beyond 
doubt. Halal Khoori, the driver of the postal 
mail cart plying between Rampur Boalia and 
Nattore, left the carrying Company’s office 
at Ghoramara with some mail bags which he 
had picked up there some time between 7-30 
and 7-45 P.a, on the evening of Monday, 
the 3rd of August 1908. The mail cart is 
described as a tumtum built to carry three 
passengers and the driver. That afternoon, 
three tickets had been taken for the journey. 
At the time of starting, however, from Ghora- 
mara, only one passenger was in the cart. At 
Samsadhipore, where the pony was changed, 
there were three passengers. At Jhalmolia 
ferry, where the tickets are checked, there were 
only two passengers, and the fact that there 
were three tickets was explained by saying 
that one of the passengers had got down at 
or near Samsadhipore. Ata spota few miles 
further on, Halal Khoori was undoubtedly 
murdered. Next morning Etim, who is the 
driver of a rival Staging Company, as he 
approached a bridge near the 24th mile post, 
in the early dawn, noticed a pool of blood on 
the metalled road and close by in a field, a 
dead body. Etim had with him four passen- 
gers, who were proceeding from Rampur 
Boalia to Nattore. They all got down from 
the gharry and went up to the dead body 
which was recognized by Etim and on which 
were seen several incised wounds about the 
head and neck. Etim and his passengers then 
got back into the gharry and went on. They 
all noticed the mail cart, further on at some 
distance below the high road and near it two 
whitish objects which they thought were 
human corpses. As soon as Etim arrived at 
Nattore he informed the Manager of the 
Staging Company of what he had seen. He 
was told at once to report the matter at the 
thana. He did so, and the time at which his 
statement was made is recorded as 7-30 a.m. 
of the 4th August, by one Peary Kumar 
Burdhan, « Sub-Inspector of Nattore, 
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Information was promptly given to Mr. 
Mackertich, the Sub-Divisional Officer of 
Nattore, and both Mr. Mackertich and the 
Sub-Inspector started off to the scene of 
occurrence. Mr. Mackertich states that he 
reached the spot at about 1 A.K. He noticed a 
blood stain about a foot in diameter on the me- 
talled road. Hoe found the dead body of Halal 
Khoori close by ina paddy field and there 
were marks on the space intervening between 
the blood-stain on the road and the spot 
where the body was found indicating that the 
body had been dragged to where it lay. Some 
50 yards away from the road he found the 
tumium without the pony. There was blood 
on the side board, that is, the upright board 
ab right angles tothe wheel guard, and on 
the spokes of the wheel on the right side of 
the tumtum. He saw on the ail of the paddy 
field, where the tumtum was. an empty bag 
spread out andthe contents of some of the 
mail bags carefully laid on this empty bag. 
Conspicuous ‘on the top were two insured 
parcels containing jewellery. One of the 
parcels which contained silk and cloth was 
cut open. Some newspapers were also lying 
scattered about. Some bags had not been 
opened. Mr. Mackertich looked for marks of 
foot prints near the dead body but found none 
as they seemed to have been carefully 
obliterated. i 

A detailed examination of the contents of 
the mail bags showed that the only articles 
missing were'a parcel weighing 180 tolas 
addressed to the-Sub-Divisional Officer, Public 
Works Department, Pubna, which contained 
three copies of the Public Works Code and two 
envelopes containing money order forms. 
There were altogether 34 mail bags: 24 had 
been cut open and their contents removed. Of 
the remaining 10 bags, 9 contained empty 
mail bags and the tenth, one small parcel 
measuring bin. by din. by 3inches. 

On the same morning it was discovered 
that a telegraph post had been knocked down, 
and the wire cut at a point not very far from 
Rampur Boalia and the natural inference was 
drawn that the cutting of the telegraph wire 
was connected with the mail robbery and the 
murder. 

No doubt, a very plausible theory as to the 
motive for the robbery was soon formulat- 
ed. The robbers, whoever they were: were 
evidently seeking something which they 
expected would be carried by the mail that 
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evening. As they had left untouched the 10 
bags which, on being handled, would de- 
monstrate that 9 of them contained no mails 
and the tenth only a small parcel, in the 
absence of any indications that they had been 
interrupted in their proceedings, it would 
appear obvious that the robbers were probably 
seeking some more bulky object. Further, as 
they had cut open the parcel containing 
silk and cloth, which has been described as 
about a foot or more in length and 8 or 9 
inches thick, the inference could be drawn 
that aparcel like that was the objective of the 
crime. Obviously it was not an ordinary case 
of theft asno valuables had been removed. 
On the other hand, it would seem in- 
credible that if the murder of the driver 
had been committed from personal motives, 
his murderers would have so thoroughly 
ransacked the mail bags—an occupation which 
must have detained them for a considerable 
time in the vicinity of the high road and of 
the crime. No other thecry of the crime, that 
is probable, has been suggested. 

Very early in the investigation, as we are 
informed by Mr. Barnes, the District Magis; 
trate of Rajshahye, and certainly by the 12th 
August, the idea was formulated that one 
Kali Charan and his son Annada Charan (one 
of the present accused) were responsible for 
the crime, and that their object was to obtain’ 
a certified copy of a Will, or, perhaps, as 
suggested ata later stage in the case, the 
whole recordin which they believed that the 
copy would be found and which they expected 
would be sent by the mail cart that night 
from the office of the District Judge of 
Rajahahye, to the address of the Registrar of 
the High Court at Calcutta. It must have 
been apparent to the Police as, indeed, ig 
suggested by Mr. Barnes’s evidence, that the 
only hope of working out the case successfully 
depended on the Police to arrest some one of 
the actual murderers, and that he should 
become an approver and that evidence 
corroborating him should be forthcoming. 


‘The Police obviously had an extremely difficult 


caso to elucidate. 

The reasons why suspicion was focussed on 
these two persons (Kali Charan and Annada) 
were the following. In December 1906, a 
relation of Kali Charan, one Jadab Nath 
Chowdhury, died. He left a Will settling his 
estate, valued at something between Rs. 1,400 
and Rs. 800 (to take the estimate, of the rival 
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claimants), on the idol Narayan Doorga 
Thakur and made the shebatts executors. This 
Will was propounded for probate in the 
Court of the District Judge of Rajshahye on 
the 12th January 1907. Kali Charan objected 
and filed a caveat. His main contentions 
were, first, that Jadab Nath was insane and, 
secondly, that the signature, purporting to be 
Jadab Nath’s, on the Will was a forgery and 
that it did not correspond with several 
admittedly genuine signatures of Jadab Nath 
— many of them on official documents. Kali 
Charan also filed a counter-suit asking for a 
grant of letters of administration to the estate 
of Jadab Nath deceased. The case was fought 
out strenuously and, on the 27th January 
1908, judgment was delivered in favour 
of the shebaits, and by the same judgment 
Kali Charan’s suit was dismissed. On that day, 
the record containing the Will was made over 
to one Janaki Nath, the keeper of miscellane- 
ous records in the office of the District Judge. 
He deposed that, in the course of that day, he 
made over the records, without examining 
them to the head clerk who put them into an 
iron safe. On the 30th of January, Janaki 
Nath had the records taken out of the safe 
with a view to preparethe probate. He then 
discovered that the Will was missing. The 
matter was formally reported to the District 
Judge on the 8lst January. Janaki suspected 
that a pleader, who had been in the case on 
behalf of Kali Charan and whom be said he 
had noticed, on the 27th, coming out of his 
room which he had left temporarily, had 
stolen the Will. This, at any rate, is what is 
stated now in evidence, but it does not appear 
that Janaki Nath said this to the District 
Judge at the time. Be thatas it may, both the 
pleaders who had been engaged on behalf of 
Kali Charan wrote to Kali Charan and to his 
son entreating them to send them a certified 
copy of the Will—the only one known to be 
in existence (and which Annada had obtain- 
ed)—in order, as they said, to save a sub- 
ordinate official from ruin. Kali Charan 
seems to have had no particular wish to 
withhold the copy, but it is said on behalf of 
the prosecution that Annada Charan, his son, 
who had been actively prosecuting the litiga- 
tion on behalf of his father, (who was an 
invalid) had the greatest reluctance in giving 
up his copy On the 14th of March 1908, an 
application was made, on behalf of the 
sucessful shebcits, praying thet the non- 
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certified copy of the Will, which was attached 
to their petition, might be received, as 
secondary evience of the original Will, and 
letters of administration issued with a copy of 
the same. Onthat day, the Court passed an 
order issuing notice to the Opposite Party, 
that is, Kali Charan, to show cause, by the 
7th of April, why this request should not be 
granted. In the same order, directions were 
given to the head clerk to keep the copy of 
the Will filed that day in safe custody. On 
the 25th March, Annada appeared and filed 
his certified copy of the Will On the 8th of 
April, the Court, after hearing parties, ordered 
that the certified copy of the Will so filed bo 
treated as contents of the original Will and 
that the grant be issued with a copy of that 
copy. 

Kali Charan and Annada, it is stated, felt 
their defeat very keenly and Annada Charan 
went to Calcutta and there filed two appeals, 
one against the grant of letters of administ- 
ration to the skebutts and the second in his 
own casein which letters of administration 
(as on an intestacy) had been refused to his 
father. The records of the two cases were 
requisitioned by the High Court from the 
District Judge in the ordinary course. The 
record of the probate case together with 
the Will was sent to the High Court on the 
14th of July and their receipt was acknow- 
ledged by a letter which reached Rajshahye 
on the 22nd July 1908. According to the 
practice in such cases, the certified copy of the 
Will, which was treated as the original Will, 
was not sent in the same parcel with the record 
but separately ina registered cover. Why 
both the records were not sent on the same 
day has not been explained. On the 20th of 
July, a second requisition came from the 
High Court asking for the record in Kali 
Charan’s own case. It may be mentioned 
bere that this record was a small and supple- 
mentary one. The bulk of the evidence had 
been taken in the other, the main case. Ac- 
cording to the rules, District Courts are requir- 
ed to submit records wthin seven days 
from the receipt of the requisition. As a 
matter of fact, this record was not sent to 
the post office till the afternoon of the 8rd of 
August. On that day, there is evidence that 
the record was very hastily packed up and 
sent to the neighbouring branch post office 
shortly before 4 p.m. which was the latest 
hour af which the branch post office would 
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receive parcels for despatch. Although this 
office received parcels upto 4 o'clock it did 
not despatch any after 2-30, so that this 
parcel was not sent off fill the next day, 
the 4th. Š 

All these facts were discovered by the 
Police in the course of their investigation. 
They concluded that there could be no doubt 
as to the instigators of the orime and certainly 
their theory seems very plausible. They took 
no definite action, however, until the 22nd of 
September. On that day, there was a con- 
sultation between the various Sub-Inspectors 
investigating the case and the Inspector 
Sharafat Ali, of the Criminal Investigation 
Department, who had been deputed to work 
it out. On that day, it was decided to search 
the houses of, and to arrest, four persons, 
residing in different villages, namely, Kali 
Charan, Annada, Abdus Sobhan and Protap 
Shah. Protap Shah, probably, it had been 
ascertained, was in the service and a tenant, 
of Annada. Abdus Sobhan, also, they prob- 
ably knew, was for 12 years or more a pro- 
fessional lathial, in the service of one zemindar 
or another, and had been employed as such 
for some years by Annada. This service 
had ceased some two years ago sinco when, 
however, Annada employed him as occasion 
required. 

Several of the Sub-Inspectors who took 
art in this investigation have been examined. 
hey do not inform us that they had any de- 

finite information against any one of these 
four persons at that time. Apparently, the 
most suspicious circumstance that they had 
discovered was that, on the night of the mur- 
der, Annada and Protap were absent from 
their homes and had been for two or three 
days previously. Having come to the con- 
clusion to arrest these four persons, steps were 
immediately taken by the Police to carry it 
out. One Sub-Inspector went to Madhukhali 
and searched Annada’s bari, taking away 
from it some articles of clothing and somecor- 
respondence. He then signified his intention to 
search the house of Shib Shanker, a relative 
of Annada’s and more or less closely associated 
with him. According to the evidence, ho told 
Shib Shanker that his object in searching 
his house was to see if it contained cloths 
belonging to Annada which might throw 
light on the case. Thereupon, it was stated, 
Shib Shanker said “why search my house. 
Search the house of Annada, who had the 
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murder committed.” Forthwith Annada was 
arrested and taken along with Shib Shanker 
to Saidpore, where Inspector Sharafat Ali was 
staying. Onthe same day, Abdus Sobhan 
was found, after his house had been searched, 
in aneighbour’s house, in his village Senbhag, 
and brought to Saidpore where he arrived late 
that night. Protap and Kali Charan were 
also arrested on the same day. The Sub-In- 
pector who arrested Kali Charan admits that, 
at that time, he had no evidence whatever 
against Kali Charan but arrested him under 
the orders of his superior. As soon as Abdus 
Sobhan arrived, he made a long and full 
confession to the Police. Shib Shanker, also, 
after Abdus Sobhan had been examined, made 
a statement incriminating all the accused 
except, perhaps, Kali Charan. Shib Shanker 
and Abdus Sobhan were sent to Nattore 
where they arrived during the night of the 
24th September. They were taken to the 
residence of a Deputy Magistrate who pro- 
ceeded at once to record Abdns Sobhan’s state- 
ment under section 164 of .he Criminal Proce- 
dure Code. That statement was not finished 
that night, but was completed on the morning 
of the 25th; and then Shib Shanker’s state- 
ment was recorded. Subsequently, this 
Magistrate was ordered to verify Abdus Sob- 
han’s confessional statement and was taken 
by him step by step to the scene of each in- 
cident he had mentioned. 

Tt will thus be seen that, by an extraordi- 
nary coincidence, the police on the 23rd Sep- 
tember, if the case for the the prosecution is 
true, arrested the four persons directly 
concerned in the erime and obtained from 
Abdus Sobhan a fall statement of his pre- 
vions history and relations with Annada, 
the motive for the crime, Annada’s chagrin 
at his failure in the litigation, the hatching 
of the plot, finally, the details of the actual 
murder. 

It is hard to understand why Shib Shanker, 
who was not suspected, should at once 
have betrayed his relative on whom he was 
in a way dependent; or why Abdus Sob- 
han confessed as soon ns he was confronted 
by the police. 

The Police had now got all the leading 
features of the case. It only remained to 
fill in the dotails of the story. They had 
discovered from some correspondence found 
in Abdus Sobhan’s house that he had a 
young relation, named Bhawani, who had 
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recently joined a school at Rajshahye. They 
had already learnt from the clerk of the 
Dak Company that, on the afternoon of the 
3rd August, a young Bengali had come to 
buy four tickets for the night mail. He 
had been told that the mail would be 
carried that night on a tumium holding 
only three passengers. The young man 
went away and returned shortly afterwards 
and- bought three tickets. The Police say 
that they at once jumped to the conclusion 
that this young man who bought the tickets 
was no other than Bhawani. They accord- 
ingly sent for Bhawani. He was told to 
be present at the Puthia Thana on the 
27th September. He went there and, al- 
though he says, he was free to come and 
go, itis strange that he remained at the 
thana for two days taking his meals there 
and sleeping there. On the 29th, he wrote 
out a statement which he gave to the 
Police. He had first of all denied any 
knowledge of the matter, but his statement 
as recorded by himself eventually exactly 
corroborated the story told by the ticket 
clerk. On the 30th, his statement was re- 
corded under section 164, Or. P. C., by the 
Sub-Divisional Magistrate at Nattore. The 
case was now almost complete. 

On the 4th October, Durlabh was arrested 
by the Police (there is a mysterious uncer- 
tainty about this), and immediately con- 
fessed that he had, at the instigation of 
Annada, cut the telegraph wire on the night 
of the 8rd of August. He supplied the neces- 
sary link showing the complicity of Kali 
Charan in the plot. 
` As early as the 4th of August, Mr. Barnes 
had interviewed one Bangsi, a head syce in 
the service of the Mail Carrying Company at 
Samsadhipore. Bangsi said that there were 
three passengers with Halal Khoori the pre- 
vious night, that he changed the pony and 
noticed particularly one of the passengers 
who got down and took a smoke from 
the chtllum of the driver. He described 
the man and said he could recognize him. 
On the 8th October, that is, more than 
two months after, this Bangsi was taken to 
the Rampur Boalia jail and there, in the pre- 
sence of a Magistrate, picked ont Annada 
Charan from a number of persons as the 
man whom he had recognised among the 
passengers of the mail cart on the 8rd of 
August. The Police case was then complete. 
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In approaching all this evidence I can- 
not help feeling a suspicion that the Police, 
having started with a definite theory and 
being satisfied that it was tho only possible 
theory tried to get evidence in support of 
it. At any rate, as I shall show, there 
are strong indications that the approver, 
Shib Shanker, and Bhawani varied consider- 
ably in their statement after it was apparent 
that their original statement would not fit 
in with other circumstances proved in 
the case. J, therefore, think we must 
approach the prosecution evidence with great 
caution. 

To take the case of the approver. 
He states that he confessed out of remorse. 
If that was so one would have ex- 
pected a very different statement from him. 
When he was examined on the 24th of 
September by the Deputy Magistrate, he 
began with a long history of himself and 
his previous relations with Annada. The 
first two and half pages of his printed 
deposition are taken up with practically 
irrelevant details. He then states that, on 
Thursday, the 30th of July, he went to 
Annada’s house and there, in the presence 
of Protap, he was told that the mails would 
have to be robbed on the night of Monday, 
the 3rd of August, and he was then given 
a kanthat or large sacrificial knife, which, 
apparently he was told, would be required 
for cutting up the mail bags. He is per- 
fectly definite on the point that it was on 
Thursday that this final consultation 
took place, and there can be no doubt 
that his memory is exceptionally strong. At 
the end of his deposition he makes a highly 
significant statement, namely, that Shib 
Shanker knew something about this occur- 
rence. In that statement, also, he describes 
the actual murder in the following manner. 
After the driver had refused to give up 
the mails, Protap, who was seated behind 
him, began striking him on the head, 
neck and body with the kanthas which the 
approver said he had stealthily handed 
to him at the suggestion of Annada., He 
continnes—“ Annada Babu went and stood 
in front of the horse. When Protap was 
striking the coachman, the horse was going 
with the coach down the pathway construct- 
ed from the sarak downwards on the south 
side of the bridge. Seeing that Annada 
went up and stood in front of the horse, 
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Annada said to me ‘what are you doing?” 


you also inflict cuts.’ Thereupon I went up 
and inflicted two or three cuts on the 
coachman with the knife.” This knife, he 
says, had been ‘given to him immediately 
before the murder by Annada. “Ido not 
remember (he goes on) on which part of his 
body I inflicted the cuts. The coachman 
struggled on the coach. Then I and Protap 
Shah dragged the coachman down on 
the ground, and then dragged him away 
and placed him amidst the paddy that there 
was on the south below the sarak on the 
west of the bridge.” 

When Abdus Sobhan was taken by the 
Magistrate to verify his story a few days 
subsequently, namely, on the 27th and 28th 
of September, he was equally positive that 
the consultation took place on Thursday, 
and he explained to the Magistrate, on the 
spot, where Annada stopped the tumtum, 
after the attack on the driver had com- 
menced, and explained that the tumtum had 
gone some distance. In other words, he 
makes out that the driver was not killed 
on the metalled road itself but partly below 
it on the temporary diversion road which 
had been made for use while the bridge 
was being repaired. Before the commintting 
Magistrate, he was equally positive as to 
the day being Thursday and also as to the 
fact that, after Protap attacked the coach- 
man, the pony dragged the cart down the 
diversion path where it was stopped by Annada 
Charan, and that then the driver was des- 
patched. On that occasion, with reference 
to Shib Shanker, the approver said that he 
was at the atchala all the time that the 
consultation was going on and then the 
kanthat was given to him. H 

When we come to the Court of Sessions, 
there is remarkable change in the evidence 
of theapprover. In his examination-in-chief 
be names no day for the consultation, but 
says it was about the middle of Sraban, 
either on the 12th or on the 14th of that 
month, corresponding withthe 27th or 28th 
of July. Then, when he is cross-examined 
on the point, he says it was either a Wed- 
nesday or a Thursday ora Friday. When 
he comes to the actual murder he states 
that Halal Khoori was killed and taken down 
from the cart while it was actually on the 
metalled road. He is positive about this 
and says this is his last word on the subject. 
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The prosecution say that there is nothing in 
these discrepancies and that they may be ex- 
plained as due to forgetfulness. 

On behalf of the defence, however, a very - 
good reason is pointed out why the day, 
Thursday, was changed. Long after the 
first statement had been made and reiterated 
the Police found out that, on that particular 
Thursday, the 30th July, Protap was at 
Rajshahye and had there sworn several 
affidavits in 5 or 6 cases. This fact was es- 
tablished by the production before the 
Police of the records of the cases to which 
attention was drawn in consequence of the 
search they had made among the papers in 
the house of one of the pleaders who had 
appeared for the accused in the Will case. 
The reason for changing the actual site of 
the murder, although the difference in the 
distance is very small, is said to be this 
that the large patch of blood was on the 
high road itself. If the murder took place 
on the diversion, and the body was taken 
down from the cart at that spot, there wotld 
have been a great deal of blood there, but 
there was none. 

These circumstances do certainly cast even 
more suspicion than that which ordinarily 
must attach to an approver’s evidence. 
There are one or two other points about 
his evidence which are unsatisfactory. He 
saya that the murder took place while the 
driver was in’ his cart. The medical evi- 
dence shows that all the large vessels of 
the neck were completely divided, and, on 
post mortem examination, all the organs 
were found, naturely, empty of blood. One 
would have expected that there would have 
been a great quantity of blood inside the 
cart. .As a matter of fact, none was dis- 
covered. Some blood was found on one 
or two of the postal bags, but apparently 
no large quantity. Some blood was also found 
on one of the sides of the cart, and on 
spokes of the wheels, but not nearly as 
much as one would have expected if the 
murder had been carried out precisely as 
described. Then, again, one of the wheel 
guards of the cart was broken. There is 
nothing in the story of the approver to 
account for this. On the other hand, al- 
though this is denied by the approver, one 
of the prosecution witnesses, Gopeswar, states 
that he was present when the approver 
made his first statement to the Police, that, 
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on that occasion, he said that he struck 
Halal Khoori with a letht on the side, 
whereupon, the Inspector of Police told him 
he was lying and that he must not say so 
because there were no marks of a lath: below 
on the body. It is admitted by one of the 
Sub-Inspectors that Gopeswar was present 
during the recording of the approver’s story, 
although he denies the truth of this episode. 
Sharafat Ali who actually examined the 
approver has not been called. The appear- 
ance of the cart as deposed to by the witnesses 
who saw it next morning certainly suggest 
that lathts' might have been used in the 
attack on the Halal Khoori. The medical 
evidence also does not very clearly support 
the approver’s story, that one of the fatal 
cuts on the throat was caused a clasp- 
knife about 9 inches in length (including 
the handle), 

It may be perfectly true that Abdus 
Sobhan took a part in the murder ; but there 
is a doubt cast on the accuracy of his details. 
No single circumstance relating to the mur- 
der itself, or which pointed to the complicity 
of either accused was discovered subsequently 
to and in consequency of the approver’s 
confession. Every really relevant fact he 
mentioned was already known to the Police 
or believed by them to exist. He has 
stated that the object of the robbery was 
a document connected with the case. After 
the murder was completed, he says, he 
held the lantern while Annada examined 
the contents of the mail bags. On this 
part of the story his evidence is very vague 
and unconvincing. One would have thought 
that the search among the mail bags would 
have been impressed on his memory, es- 
pecially if it is true that he was holding 
the lantern to enable Annada to find what 
he wanted. One can imagine the intense 
excitement that must have held them, as 
they opened bag after bag, and examined 
each likely parcel. They must have realized 
their danger, close the high road, with 
their victim’s corpse not yet cold near by, 
and yet he can give no details at all, and 
cannot even say whether Annada took away 
anything, or whether he said that he had 
or had not found what he wanted. It seems 
most probable that Abdus Sobhan, if he 
committed the murder, went off immediately 
after the murder, but against this there 
ig his statement that he took away the 
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lantern which was subsequently produced 
from his bart. Without the lantern the 
search could not have been made, as the 
night was dark; and this brings us to an- 
other difficulty in the case. Annada is liter- 
ate and knows some English. He is stated in 
the charge to have read up to the third 
class. If he was present, then how came 
he to take away a parcel plainly addressed 
to a public works official at Pubna, and 
why was it necessary to cut open the other 
parcel which was addressed in Nagri? He 
must have known that a record des- 
patched from the District Judge’s Court to 
the High Court would be addressed in 
English. Of course, if Annada was not 
there, but had the murder committed in 
his absence, this mistake might be easily 
accounted for; but this is not the prosecution 
case at all. 

Shib Shanker is a young man related to 
Annada, and he has been in association 
with him for some time and is in a measure 
dependant on him. He helped him in his 
litigation and used to keep accounts at times 
for him. He describes that, on one occasion, 
after Annada had lost his case, Annada said to | 
him “ what would happen if the mail were 
robbed P” Some 15 days afterwards, he says 
he wasin the house when the conspiracy to rob 
the mail was planned. He purports to have 
overheard the conversation without being 
seen. Subsequently, the day after the murder, 
he heard Protap Shah ask Annada for his 
reward. He also says he was present when, 
a few days later, Abdus Sobhan made a 
similar request. He says he then asked 
Annada why they wanted a reward, where- 
upon, after binding him down to secrecy 
Annada told him that he had robbed the 
mail. The actual words he used are said 
to have been “I went from here to Puthia 
and from Puthia to Rajshahye; going to 
Rajshahye, I had three tickets purchased 
there by a relative of mine who reads in 
the Technical School there. Then one man 
went from the town up to Talaimari. There 
I and Protap got up. Three of us went 
up together to Samsadhipors. One got down 
on the way. We met Abdus Sobhan at a 
bridge between Kanafokirer Tokia and Chand- 
pore. After meeting him. I had the mail 
robbed by them. Then I went away.” 

This is a most extroardinary statement, 
Tt gives unnecessary details of the prelimi- 
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naries of the journey, and, apparently, the 
going to Puthia is only mentioned to in- 
culpate Kali Charan, who lived there and 
is now dead. It is curious, too, that the 
name of the third man who is said to 
have come from Rajshahye, and to have 
got down on the way, is not given. This 
man would be Durlabh., At the time, how- 
ever, the Police had no information about 
Dorlabh and did not knew the name of 
the third man. Then it is very remarkable 
that, although so many details are given 
up to the point when they met Abdus 
Sobhan, the actual murder and robbery is 
dismissed in the words “ after meeting him 
1 had the mail bag robbed by them.” No 
mention is made of the murder ab all, 
much less are details given. But the most 
remarkable point about the statement is 
that Shib Shanker never asked, and Annada 
never told him whether or not he had suc- 
ceeded in finding what he had songht. I 
ohn place no reliance at all on Shib Shanker’s 
évidence. There’is no probable reason why 
Annada should take him into his confidence. 
It is extremely unlikely that he should have 
been present, although unseen, atthe con- 
sultation, and it is an extraordinary coin- 
cidence that both Protap and Abdus Sobhan 
should ask Annada for their reward in his 
hearing. 

We next come to Bhawani who is 21 years 
of age and who was admitted in the Techni- 
cal School at Rajshahye on the 30th or 
8lst of July 1908. I have already com- 


mented on the fact that he made his 
statement after being, if not actually in 
Police custody, at any rate, under their 


control for two days ata distant thana. He 
stated, when he was examined under sec- 
tion 164, Cr. P. C., that, when Annada 
met him and asked him to buy the ticket, 
he was accompanied by another man whose 
name was Protap but he failed to identify 
Protap subsequently. A letter on the re- 
cord was found, in Annadn’s house, written 
by this witness on the 10th of Angust. It 
would seem to be very improbable that 
the witness had met Annada on the 3rd of 
that month having regard to the contents 
of the letter. The letter runs:— ‘I am 
not at present informed of your welfare. I 
have again come and taken my admission 
in the Rajshahye Technical School, depend- 
ing upon your faveur. You wanted to help 
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me something towards the purchase of in- 
struments and also to help me something 
occasionally according to your means. At 
present I am particularly in need of money. 
I have not yet been able to buy any book 
or instrument. It will help me greatly if 
you can give mesomething now.” Further, 
Bhawani says that although he heard next 
morning that the driver of the cart, in which 
he must have had every reason to believe 
Annada and his companions to have travelled, 
had been murdered, and also that two of the 
passengers had been killed, he made no 
enquiries either at the office of the Company 
or elsewhere. 

Finally the clerk who sold the tickets 
did not recognise Bhawani when confronted - 
with him; in fact, he said he was not the 
person fo” whom he sold them to the best 
of his belief. 

The next witness I shall consider is Durlabh 
who was a tenant of Kali Charan and lived 
at Madhukhali. He described how Annada, 
Protap and he went to Rampur Boalia and 
remained there for two days. ‘On the after- 

noon of the second day Protap took him and 
showed him a telegraph post—the lower 
portion which was rotten—on the high road 
near Talaimari. On the next evening, he and 
Protap went on to a point on the road near 
the Panchani Rajah’s basha. Presently, the 
dak tumtum arrived with Annada and there 
the witness and Protap got on to it. [This, 
by the way, is in direct contradiction to 
what Shib Shanker says Annada told him 
(quoted supra) |. 

This witness, Durlabh, is positive that the 
passenger who came in the mail cart from 
Ghoramara was Annada. The next day, 
that is on the 4th of August, the Police 
examined one Dalsagar—another mail driver 
in service of the Company—who helped Halal 
Khoori in placing the mail bags on the tumtum 
at Ghoramara. He, Dulsagar, said’ that there 
was then only one passenger on the cart and 
that he was seated beside the driver, that 
he asked him to move while the bags were 
being placed on the tumtum and gave a 
description of him. This description was 
published in the Police Gazette, and it is 
enough to say that it admittedly in no way 
corresponds with the appearance of Annada. 
This witness, Dalsagar, was not called by 
the prosecution in the lower Court but was 
very properly sent for and examined by the 
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learned Sessions Judge. The prosecution 
seek to make ont that he had very little op- 
portunity to notice the appearance and dress 
of this passenger, and that no reliance can 
be placed on the description which he gave 
the next day. Exactly the same arguments 
apply to Bangsi on whom the prosecution 
place great reliance. The fact remains that 
he did give a fairly detailed description of 
this passenger,—to whom he had spoken at 
a place where there was undoubtedly a good 
deal of light,—the very next day, and that 
then the authorities were sufficiently satisfied 
of his accuracy as shown by the fact that 
the description given was published and cir- 
culated. . 

According to Durlabh, the three of them 
went on to Samsadhipore where the pony was 
changed. They travelled on to a distance of 
about 40 yards when Annada asked the cart 
to be stopped and both he and the witness 
got down. Then Annada gave him a dao 
which was in a bundle on the cart and told 
the witness that he was to go back to Talai- 
mari four miles away, knock down thetelegraph 
post, which had been shown to him, and cut 
the wire, adding—‘‘after you have cut the 
wire, you will give information to my father 
and leave the dao with him at Puthia.” 
Witness d&scribes that he did as he was told. 
There has*been some discrepancy in the evi- 
dence as to whether it wasat Samsadhipore 
itself that Dorlabh left the cart or whether 
he left it shortly after passing that stage. 
Bangsi, the head syce, who changed the pony, 
has all along deposed that the three passengers 
wont on from Samsadhipore, and he did not 
see the cart stop or Durlabh return. Of 
course, it is quite possible that this might 
have happened without his noticing the 
incident, but it is rather improbable that 
Annada should have stopped the cart so soon 
after it had re-started and only then have 
given Durlabh the weapon which he was to cut 
the wire. Durlabh’s story may be perfectly 
true, so far as he himself is concerned, and 
although it is not proved that he was an ac- 
complicein thexctual murder, still his evidence 
is not much better than that of an accomplice. 
Curiously enough, he does not corroborate 
Bangsi as to the incident of Annada taking 
and smoking Halal Khoori’s chillum. He 
does not mention the incident and has not 
been asked about it by either side, 
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There is great mystery as to how he came 
into the hands of the Police. According to 
some of the evidence, the Police searched for 
him in his village and could not find him 
until he wasactually arrested. According to 
other evidence for the prosecution, he was all 
along in his village and ultimately gave him- 
self up to the Police but why—is not at all 
clear. No sooner had he done so than he made 
a full confession of having cut the telegraph 
wire. There was, apparently, no evidence 
against him at the time and, under the cir- 
cumstances, I do not consider that the part of 
his statement, which implicates Annada and 
Protap Shah, is reliable corroboration of the 
approver. | 

There is only one other witness to whom I 
need refer and that is Bangsi. Itis proved 
that, on the 8th October last, an Honorary 
Magistrate, after taking due precautions, in- 
troduced Bangsi into thejailat Rampur Boalia 
and there the witness picked out Annada 
from among 81 persons and said that he had 
recognized him at Samsadhipore on the nigh 
of the 3rd of August. It seems a great pity 
that the Police, who knew on the 4th of 
August that Bangsi professed his ability to 
identify one of the passengers, and whose 
suspicions had, very early in the investigation, 
pointed to Annada, did not confront him with 
the witness at once. Had this been done, 
the result might have been decisive. Annada 
was lodged in Rampur Boalia Jail on the 
24th of September, and the identification did 
not take place until the 8th of October. No 
explanation is forthcoming to account for even 
this delay. Bangsi is a man of 60 years of 
age and, therefore, presumably not very keen- 
sighted and the night in question was a dark 
one. He had never seen Annada before. He 
was engaged in changing the pony, and, pro- 
bably, had little interest or reason to notice 
the passengers. Although itis not in itself 
improbable that Annada, a Brahmin, would 
ask Halal Khoori, a Mahomedan, and a man 
of inferior social position, to give him his 
chillum to smoke, it is very unlikely that he 
would have done so on this occasion if the 
other evidence is true, namely, that the pas- 
sengers at every point where they were noticed 
took precautions to hide their features. But 
even if this witness is fully believed, it does 
not corroborate the approver’s statement 
that Annada was actually presont at the 
murder, because the ordinary route by which 
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Annada would go to his home at Madhukhali 
would be by river orbullock cart after leaving 
the mail cart at Jhalmalia ferry. It may be 
that themurder was committed by the informer 
and Protap, and that Annada himself was not 
present at the actual scene—in which case he 
would, of course, be equally guilty. But this 
is not the case for the prosecution. On the 
whole I am not prepared to rely on Bangsi’s 
evidence. 

I think it necessary to add some remarks 
about the alleged motive because in this case 
the prosecution can scarcely succeed unless 
that motive is established. When the origin- 
al Will was found missing on the 30th of 
January 1908, suspicion undoubtedly fell on 
Annada’s party, apparently, because it was 
suspected that one of his pleadershad actually 
stolen it. What motive Annada could have 
for stealing the Will at that stage of the case, 
after judgment had been given against him, 
it isimpossible to imagine. His case was that 
the signature on that Will did not correspond 

vith numerous signatures, admittedly genu- 
ne, of the testator which had been placed on 

he record. The Court had found the signa- 

ure to be genuine. The only hope that 
Annads could have in coming to an appellate 
Court to upset that findmg would be by 
showing that, on comparison, the signature 
on the Will differed from the genuine signa- 
tures. In the absence of the Will, an appel- 
late Court could not but uphold the judgment 
on this point. However, even if it be assumed 
that Annada’s party was responsible for the 
disappearance of the original Will, it is very 
dificult to understand why he should be so 
anxious to recover the certified copy which he 
had filed. It is argued that, rightly or 
wrongly, he did believe that it would be to his 
interest to get back the copy. If so, consider- 
ing his position and the relations which 
must have existed between him and the staff 
of the District Judge, one would have ex- 
pected that he would have been able to effect 
his purpose much more easily. Ifthe prose- 
cution story is true, Annada must have been 
in close touch with the persons responsible 
for the despatch of records from that office. 
The approver has stated positively that on 
the day of the final consultation, t.e., either on 
the 27th, 29th or 30th of July, Annada told 
him and Protap Sheh that the document 
would be despatched on the following Monday 
evening, that is, on the 3rd of August. It is 
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most extraordinary, if he had this information 
from the office of the District Judge, that he 
did not also know what the actual record was, 
which was to be despatched, and whether or 
not the copy of the Will was in fact in it. _ It 
is also very strange that Annada did not make 
earlier attempts to secure all the avail- 
able seats on the dak cart for the evening of 
the 8rd. He made no attempt to purchase 
his tickets until about 4 P., on that after- 
noon. If hehad been forestalled by a single out- 
side passenger, his whole object, to accom- 
plish which he was prepared to commit a 
most daring murder on the high road, would 
have been frustrated. 

As against Protap the only evidence that 
really can be said to corroborate the approver 
is the evidence of Durlabh.: For the same 
reasons that I cannot accept his evidence 
against Annada I cannot rely on it as against 
Protap. In my opinion, therefore, both the 
accused must be acqnitted. 

Per Curiam.—We do not think it is neces- 
sary to comment on all the evidence placed 
before usin detail. A brutal murder and 
robbery remain undetected and unpunished, 
principally, as it seems to us, because the 
salient features in the case were overlooked, 
namely, the clue furnished by the evidence 
of Bangsi on the 4th August, and the signifi- 
cant fact that the only postal packet‘abstract- 
ed was the one containing Codes of the Public 
Works Department. The learned Sessions 
Judge, however, bestowed great pains on the 
trial of the case, and, though his charge to 
the jury lacks arrangement and method, we 
recognise the care and ability dispalyed. 

The result is, in our opinion, that the prose- 
cution have failed conclusively to prove their 
case. We, therefore, under section 307, clause 
3 of the Cr. P. O., acquit the accused, Annada 
Charn Thakur and Protap Shah and we direct 
that they be immediately released. 


Accused acquttied 
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HAPTULLA ©. MAHOMED BALAN 
(11 Bom. L. R. 356.) 
BOMBAY HIGH COURT. 


Execution Seconp Cryin APPRAL No. 442 or 
1908. 
March 9, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
HEPTULLA ABDUL HUSSEIN— 
APPELLANT 
versus 
MAHOMED BALA—Responpent. 

Registration Act (IIT of 1877), 8 17—Tvransfer of 
Property Act (IV of 1882), 4. 90—Mortg7ge decree direct- 
amg recovery of balance from judgment-debtor’s othr 
property—-Mortgaged property not proceeded against— 
Whether other p' opsrty can be proceeded against in the 
first instance—Decrce-holder’s power to treat direction 
for recocrery of balance as a money-decree—Assignment 
of decree—Registratwmn, 

A. decree, directing under section 90 of the Transfer 
of Property Act, that the decree-holder may recover the 
the decretal amount from the property of the judgment- 
debtor, other than that mortgaged, in case he should 
fail to recover the whole of that amount from the 
mortgaged property, 18 not a money-decree; and m 
the case of such a decree while it may be open to the 
deoree-holder to give up his right to recover the de- 
oretal amount from the mortgaged property and to 
elect to proceed against other property of the judg- 
ment-debtor, the right of election by itself cannot 
convert a mortgage-decree into a money-decree for 
the purposes of assignment and registration The two 
rights given by the decree cannot be separated. The 
second right depends upon the exercise of the first. 
Therefore, the assignment of either right requires 
registration. 

Second appeal from the decision of G. D. 
Madgaonkar, Esquire, District Judge of 
Broach. 

Facts .—aA mortgage decree directed under 
section 90 of the Transfer of Property Actthatits 
amount should be recovered from the mortgag- 
ed property firstand that other property ofthe 
judgment-debtor should be proceeded against 
only in the event of the former property 
failing to satisfy the decree fully. The decree- 
holder assigned the decree by an unregistered 
deed of assignment. The assignee proceeded 
to execute the decree as a simple money de- 
creo by attachment and sale of the mortgaged 
property, as well as some other property of 
the judgment-debtor. The latter contended, 
inter alia, that the assignment was inoperative 
for want of registration. The lower Courts 
disallowed the contention. The judgment- 
debtor appealed to the High Conrt. 

Mr. Lallubhai A. Shah, for the Appellant. 

Mr. Narayan V. Gokhale, for the Assignee- 


Respondent. 
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Judgment.—lIn dealing with the pre- 
vious darkhast in Appeal No. 91 of 1905, 
this Court, treating the decree as one ona 
mortgage, held the assignment relied on by 
the present appellant as inoperative for want 
of registration. The appellant by the present 
darkhast seeks to get rid of the bar of regis- 
tration by treating the decree as one for 
money because the decree entitled its holder 
to recover the decretal amount from property 
of the judgment-debtor other than that mort- 
gaged in case he should fail to recover the 
Whole of that amount from the latter property 
But the decision of this Court must be re- 
garded as a decision that the decree is not a 
money decree. It may be that, as held by 
the Allahabad High Court in Prrbhu Narain 
Singh v. Amir Singh (1),in the case of a 
decree like the present it is open to its holder 
to give up his right to recover the decretal 
amount from the property mortgaged and 
elect to proceed against other property of the 
judgment-debtor, but that right of election by 
itself cannot, in our opinion, convert a mort- 
gage decree into a money decree for the pur- 
poses of registration. The decree in the 
present case directed that its amount should 
be recovered from the mortgaged property. 
first and that other property shonld be pro- 
ceeded against only in the event of the former 
property failing to satisfy the decree fully.. 
There were two rights given by the decree; 
the second depended upon the exercise of the 
first which was that arising out of a-mortgage 
decree. The two could not be separated ; and 
if for the exercise of that right registration 
was necessary, ib was equally so for the exer- 
cise of the other right. On these grounds we 
must reverse the decree and reject the dar- 
khast with costs throughout on the respond- 
ent. 


Decree reversed. 
(1) 29 A 869. 
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GOPAL OHANDRA DAS v. CHAIRMAN OF SANTIPUR, 
(Not reported yet elsewhere. ) 


CALCUTTA HIGH COURT. 


Lerrers Parent Appeat No. 60 or 1903. 
Jane 14, 1909. 


Present :—Sir Lawrence Jenkins, Kt., O. J. 
and Mr. Justice Mookerjee. 
GOPAL CHANDRA DAS MODAK— 
PLAINTIFF—ÅPPELLANT 
VETSuUE 
- Tus CHAIRMAN or SANTIPUR 


MUNICIPALITY —DEFENDANT—RESPONDENT, 

Bengal Munwipal Art (ITI B. O. of 1884), 98. 202, 
220 and 288—Platjorm resting on site of rvad—Er- 
satang for 50 years—TRight of Municiplaity to remove. 

Where a platform in front ofa house within a 
Municipality rests on the site of a part of a road 
and where it appears that the platform has beon 
in existence for at least 50 years: Weld, that tho 
Municipality cannot under section 202 of tho 
Bengal Municipal Act have any right to remove 
the platform. 


Appeal from the decree of Mr. Justice 
Brett, dated May 19, 1908, in Second Ap- 
peal No. 250 of 1907. 

Babu Boaranashtbasht Mukery+, for the Àp- 
pellant. 

Babus Ntlmadhub Bose and Sarat Ohandra 
Khan, for the Respondent. 

Judgment.—tThe plaintiff has a house 
within the limits of the Municipal town of 
Santipore which abuts on one of the public 
roads. In front af that house there is a plat- 
form which it is said rests on the site of a 
part of that road, and on that theory the 
Municipality purporting to act under section 
202 of the Bengal Municipal Act took action 
for the removal of this platform. Thereupon 
the plaintiff commenced this suit for a per- 
manent injunction. He succeeded before the 
Munsif. The Subordinate Judge did not 
agree with the Munaif, and principally relying 
on section 238 of the Actas being the section 
by which the rights of the parties had to be 
determined, he varied the Munsif's decree. 
There was an appeal to this Court which 
came in the first instance before Mr. Justice 
Brett, together with a cross-appeal, with the 
result that, that learned Judge dismissed the 
suit. Now the plaintiff appeals to us under 
the Letters Patent. 

In our opinion the judgment of Mr. Justice 
Brett cannot be supported. The Municipality 
purported to proceed under section 202 of the 
Act and under that section alone. But it is 
clear beyond all question that that section 
cannot apply, for it has been held as a fact 
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that the platform has been in existence for 
at least fifty years, and that circumstance 
takes the case outside the scope of section 
202. It is equally clear that as things at 
present stand it is not shown that section 233 
can have any application; for, in the first 
place it does not appear that the procedure 
laid down in section 233, has been observed ; 
and next it is provided by section 220 that 
no provision in that part of the Act which 
contains section 238, shall apply to any 
Municipality, unless and until it has been 
expressly extended thereto by the Local 
Government in the manner provided-by the 
next succeeding section. There is nothing on 
the record to show that there has been this 
extension, and we can only act on what 
appears on the record. It is, therefore, mani- 
fest that section 233 does not come into ques- 
tion in this suit. In these circumstances it 
necessarily follows that the Municipality have 
not in this suit shown that they have any 
right to remove the platform of the plaintiff, 
and we must, therefore, give the plaintiff the 
relief to which he is entitled. But we must 
safeguard this relief in such a way as not to 
interfere with any possible right the Munici- 
pality may otherwise have. As we have 
already pointed out, we are only concerned 
with the action of the Municipality under 
section 202, and, the decree we, therefore, 
pass is that the Municipality be restrained 
from removing the platform in front of the 
plaintiff's honse under section 202 of the 
Bengal Municipal Act or otherwise taking 
action under that section. 

It only remains now to deal with the ques- 
tion of costs. Each party has at times got mqre 
than or less than was right and we think the 
justice of the case will be met if we give the 
plaintiff half his costs throughout. 

Appeal allowed. 
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NATHUBILAI BRIJLAL V. EMPEROR. 


(11 Bom. L. R.8177.) 
BOMBAY HIGH COURT. 
URIMINAL Revision No 36 or 1909. 
March 23, 1909. 
` Present :—Mr Justice Chandavarkar and 
Mr. Justice Heaton. 
NATHUBHAI BRIJLAL- PEE 


versus 


_EMPEROR. 

Criminal Procedure Code (Act V ef 1808), e 146, 
cl. (3)—Partics to le dealt with not merely the actual 
parties—All persons conceined tn dispute are bound 
by order. 

The parties whom the Magistrate has to deal with 
under section 146, Criminal Procedure Code, aro not 
merely the actual parties to, but all persons who 
may be concernod m, the dispute, the object bo- 
ing to preyent a breach of the peace. Therefore, 
all persons who may have notice of the ‘proceed- 
ings are bound by a Magistrate’s order. 


Mr. Lallubhai A. Shah, for the Petitioner. 

Mr. M. B. Chaubal, Government Pleader, 
for the Crown. 

Judgment. 

Chandavarkar, J—The point which arises in 
this cise is in my opinion a very simple one, 
and all these arguments . which have been ad- 
dressed to us by Mr...Shah in support of his 
application vanish, if, having regard to the 
provisions of section 145 ofthe Criminal 
Procedure Code, we bear in mind what may 
be called the equities of the case. Section 
145 requires a Magistrate, when he has found 

„that a dispute likely to cause a breach of the 
' peace exists, to pass an order in writing, stat- 
ing the grounds of his being so satisfied, and 
requiring the parties concerned in such dis- 
pute to attend his Court in personor by 
pleader, within a time to be fixed by such 
Magistrate, and to put in written statements 
of their respective claims as respects the 
fact of actual possession of the subject of dis- 
pute. Clause 3 of section 145 further requires 
thata copy of the order shall be served in 
manner provided by this Code for the service 
of a summons upon--such person or persons as 
the Magistrate may direct. And not merely 
that, but the Magistrate is also required to 
see that at least one copy is published by 
being affixed to some conspicuous place at or 
near the subject of dispute. These provisions 
make it quite clear that the parties whom the 
Magistrate has to deal with are not merely 
the actual parties to, but all persons who may 
be concerned in the dispute, the object being 
to prevent a breach of the peace. Therefore, 
jt is not the actual parties but all parties who 
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may have notice of the proceedings that 

are bound by the order. 

In the present case, it has been found by the 
learned Magistrate that the present petitioner 
was actually present during the time the 
proceedings initiated by Mancharam were 
going on in his Court. That shows that ho was 
aware of those proceedings. His present claim 
that he is entitled to possession, therefore, 
must fail. He was a party concerned in the 
dispute, and having notice thereof if he re- 
mained quiescent then he cannot say that the 
proceedings were without jurisdiction, so far 
as he was concerned.. Upon that ground the 
rule must be discharged. 

Heaton, J—I quiteagree that the rule must 
be discharged. Ifthe Magistrate had juris- 
diction his proceedings could only be regarded 
as coming under Chapter XII of the Code, 
and in that case I think our revisional powers 
are excluded by clause 3 of section 435. .If 
the Magistrate had no jurisdiction to deal 
with the question, I think he was quite right 
in rejecting the application. In either event 
no interference is called for from us. 

Rule discharged. 





(Not.reported yet elsewhere. ) 
CALCUTTA HIGH COURT 
Seconp Crvu, Appzat No. 1787 or 1907. 

June 10, 1909. 
Present :—Mr. Justice Coxe and Mr. Justice 
Chatterjee. 
NOBENDRA KISHORE ROY AND OTHERS 
‘ —PrLaInTives——A PPELLANTS 
VETSUS ` 


Kasi LUTFUL HUQ—Devrenpant— 


f RESPONDENT. 

` Thak' map—Prima facie case—Burden of proof— 
Chitta, admissibility cf, 12 evrden-e—Evidence Art 
(J of 1872), ss. 13, 83. 

There are certamly cases in which the thik map 
is quite sufficient to raise a prema facie case on 
behalf of the person pleading ıt and to put the 
other sido to the task of rebutting that evidence, 
but it would not be mght in point of law to 
direct the Court that it ought in all casos to 
act on tho last fhak or survey map and to toat it 
as decisive in the absence of evidence to the contrary. 

Jagadindra Nath Roy v Secretary oj Sta‘e fur Indis, 80 
C. 201 (P C.) ; 30 I. A. 44; 7 C. W. N. 193, followed. 

Where the plaintafts’ estate formed portion of 
a paganah in which the Government and other 
Jandlords were interested and the Government pre- 
pared a chttta of the whole property and set down 
against each plot to which of the various „estatos 
it belonged . 

Held, that although the chitia docs not come under 
section 83 of the Evidence Act and cannot be re. 
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garded as a public document, yet it may be used 
in evidence under section 13 of the Act as being 
evidence of instances in which the mghts now in 
controversy were recognised or asserted. 

Ram Ohunder Ba! v Bunseedhur Naik, 9 C. 741, 
referred to. 

Held, further, that the chittas are evidence even 
if their accuracy cannot be presumed ; for, it is the 
fact that they are evidence of the recognition or 
assertion ofa right that makes the oniry admis- 
sible, and not the fact they have been accurately 
propared. 

Appeal from the decree of the District 
Judge of Noakhali, dated July 19, 1907, 
reversing that of the second Munsif of Feni, 
dated September 15, 1906. 

Babus Dwarka Nath. Ohuckerbutty, Akhoy 
Kumar Banerji and Romesh Ohandra Sen, 
for the Appellant. 

Babu Dhirendra Lal Kastgir, for the Re- 
spondent. 


Judgment.—the plaintiffs in this case 
are the purchasers of an entire estate at a 
revenue sale, and sue for recovery of certain 
land a8 being included within that estate. 
The learned District Judge of Noakhali in 
first appeal has dismissed the suit. The 
plaintiffs appeal. 

The first point taken in appeal is that the 
learned District Judge has erred in holding 
that the plaintiffs cannot merely by proving 
the thak map shift the burden of proof to 
the other side Reading the judgment as a 
whole it seems clear that the District Judge 
took the thak into consideration. The 
plaintiffs relied on that and nothing else, and 
he considered that it was not sufficient to 
shift the burden of proof to the defendant, 

A number of cases have been cited to show 
what is the value of thak maps. There are 
certainly cases in which the thak map is 
quite sufficient to raise a prema facie case on 
behalf of the person pleading it and to put 
the other side to the task of rebutting that 
evidence ; but we cannot in second appeal say 
that the District Judge is wrong in holdiug 
that in this case the plaintiff cannot succeed 
in shifting the burden of proof merely by 
filing the thak map. That isa point which 
is conclusively settled by the decision in 
Jagadindra Nath Roy v. Secretary of State for 
India (1). Their Lordships remark that 
they “are not prepared to say as a matter of 
law that the appellant’s counsel were right in 
contending that the burden of proof was 
shifted on to the respondent by the thak and 

(1) 800. 291; 30 I; A. 44; 7 0. W. N. 193. 
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survey maps.” Later on they say “ it would 
not be right in point of law to direct the 
Judge of first instance that he ought in all 
cases to act on the last thak or survey map 
and to treat it as decisive in the absence of 
evidence to the contrary.” i 

The plaintiffs as we have said are pur- 
chasers at a revenue sale and the property 
that they purchased was the property as it 
stood in 1793. If the learned Judge does not 
think that the thak map by itself is sufficient 
to prove that the land in suit formed part of 
the plaintiffs’ estate as it stood in 1793, we 
cannot say that he has erred in law. 

Another objection taken is that the learned 
District Judge is wrong in saying that there 
is no evidence in this case that the defendant 
or his predecessors were parties to the thak 
proceedings. It is quite clear from the judg- 
ments both ofthe Munsif and the District 
Judge that it was never suggested before them 
that the defendants’ predecessors were parties 
to the thak proceedings, but a document has 
been filed before us, which purports to be a 
paper of remarks attached tothe thak map, 
in which appears the signature of one Gokul 
Chandra Mazumdar, who seems though the, 
matter is not free from doubt to have signed 
as the karpardars of three talukdars concern- 
ed with the land. Buton referring to the 
list of documents filed we have no doubt that 
this paper was never filed before the Sub- 
ordinate Courts, we cannot safely rely on it 
in this Court. ` 

The third objection taken is that the lower 
Court was wrong in relying on certain chittas 
prepared by Government in 1251. It appears 
that the plaintiffs’ estate formed portion of 
the perganah in which the Government and 
other landlords were interested. The Govern- 
ment appear to have prepared a cittta of 
the whole property and set down against each 
plot to which of the various estates it be- 
longed. It is argued on the strength of the 
decision of the case of Ram Ohtunder Sao v. 
Buuseedhur Natk (2), that these chtitas are 
not evidence. Butthat case appears to have 
been decided with special reference to section 
83 of the Evidence Act. We have no doubt 
that these documents do not come under 
section 88 and cannot be regarded in any 
way as public documents. But we certainly 
think that such chtttas, whether prepared by 
Government or by zemtndars, may be used 

(2) 9 C. 741, 
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in evidence under section 13 of the Evidence 
Act, a8 being evidence of instances in which 
the rights now in controversy were recognis- 
ed or asserted. The chtttah is a list of plots 
and against each is entered to whom the plot 
belonged. The entries against plots belong- 
ing to Government are evidence of instances 
in which the Government rights were assert- 
ed, and tbose against the plots of the neigh- 
bouring zemindars are evidence of instances 
in which the rights of those zemindars were 
recognised. it has been argued that these 
chittas cannot be presumed to be accurate. 
Even assuming that this may beso their 
accuracy is not of vital importance. It is the 
fact that they are evidence of the recognition 
or assertions of a right that makes the entry 
admissible and not the`fact that they have 
been accurately prepared. 


We are not able to hold, therefore, that the : 


District Judge has srrod 1 in law in bolding 
that the plaintiffs were not relieved from the 
burden of proof which lay on them by filing 
the thak map, and we think that he was 
right in regarding the chittahs as admissible 
in evidence. 

Whether or not he was right in preferring 
the chittahs to the thak map is a question 
of weighing evidence into which we cannot go 
in second appeal. 

The result is that the appeal will be dig- 
missed with costs. 

Appeal dismissed. 


(11 Bom. L. R. 342.) 
BOMBAY HIGH COURT. 
Seconp Orvie Appear No. 44 or 1908. 
March 5, 1909. 

Present :—-Mr. Justice Chandavarkar and 
My. Justice Heaton. 
CHUNILAL HARIOHAND GUJAR— 
PLAINTIFF—ÅPPELLANT 
versus 
VINAYAK ANANDRAO—Derenpant— 
RESPONDENT. 

Dekhan Agriculturute’ Ielsef Act (XVE of 1879), 
8. 2— Agriculturiste,” meaning ef, with reference 
. to sources of income and meant of livelihood. 

In ascertaining whether a man who has two or 
more sources of income, of which theincome from 
agriculture is one, occupies the status of agricul- 
turist as defined in the Dekhan Agriculturists’ 
Relief Act, the Court must take into account all 
those sources and ascertain whether the income from 
agriculture is larger or smaller than the rest. 
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All the sources must bo taken to bo means of his 
lıvelihood, and, if the income fiom agniculimre ox- 
coeds the other incomes, ho must be hold to bo 
earning his livelihood principally by agriculture 
Duarhajiray v. Balkrishna, 19 B. 265, explained and 
applied. 


Second appeai from the decision of S. 
S. Wagle, Esquire, Sub-Jndge, lst a 
Thana. 

Mr. M. B. Ohaubal, for the Appellant. 

Mr. B. VY. Vidwans, for the Respondent. 

Judgment.—tThe learned Judge in 
the appeal Court below has misunderstood the 
judgment ofthis Court in Dwarkojirao Baburao 
v. Balkrishna Bhalchandra (1) in construing 
the word “agriculturist ” as defined in the 
Dekhan Agriculturists’ Relief Act. Hesays 
that “it is not necessary for a man claiming 
the status of an agriculturist under the de- 
finition inthe Agriculturists’ Relief Act to 
show that his income from agriculture ex- 
ceeds his income from other sources.” That 
is not what was held in Dwarkojirao Baburao 
v. Balkrishna Bhalchandra (1). In that case, 
as the facts show, when the suit was institut- 
ed the income from non-agricultural sources 
had become less than that from agriculture : 
and the Court held that, that circumstance | 
brought the plaintiff within the definition. 
The judgment begins by pointing out that the 
expression earns his livelihood” can only 
mean obtains the means of maintaining him-- 
self. In ascertaining whether a man who 
has two or more sources of income, of which 
the income from agriculture iz one, occupies 
the status of agriculturist as defined in the 
into account all 
those sources and ascertain whether the 
income from agriculture is larger or smaller 
than the rest. All the sources must be taken 
to be means of his livelihood, and, if the 
income from agriculture exceed the other 
incomes he must be held to be earning his 
livelihood principally by agriculture. That is 
the interpretation which has been hitherto 
placed by this Court in all the cases in which 
this point has arisen, following Dwarkojiruo 
Baburao v. Balkrishna Bhalchandra (1). We 
reverse the decree and remand the appeal 
for rehearing on the merits. Costs to abide 
the result. 


Decree reversed. ` 
(1) 19 B. 255. É 


$16 
` JADOO OHAUBB 0. BHAGWAT CHAUBR. 
(Not reported yet elsewhere. ) 


ALLAHABAD HIGH COURT. 
Srooxp OIvIL APPRAL No. 698 or 1908. 
May 21, 1909. 

Present :—Mr. Justice Alston. 
JADOO CHAUBE—Derenpant—APPELLANT 
VETEUS 
BHAGWAT CHAUBE AND ANOTHER— 


PLAINTIFFsS—RESPONDENTS. 

Registration Act (IIT of 1871), 6 49—Mortgage deed 
unregistered Admissebility ay such deed to prota that 
money had been borrowed 

The defendant executed a usufructuary mortgage 
in favour of the plaintiffs. The conmderation was 
paid off but the deed was not registered, nor did 
the defendant deliver up possession to the plaintiffs. 
The plaintiffs brought this suit for possession or for 
the recovery of money he had paid. Held, that the 
mortgage deed being unregistered was inadmissible 
in evidence as a deed of mortgage, but that ıt was 
admissible for the limited purpose of proving the 
fact that money had been borrowed. Sheo Dyrt yv 
Prag Dat Misr, 3 A. 229; Martiny Sheo Ram, 4A 232, 
Parsitam Narav. Taley Singh, 26 A. 178; Lachman 
Singh v. Kosri, 4 A. 8; Gopasant vy. Aruna 
Ohella, 16 M. 804, Aalka Singh v. Paras Ram, 22 
O. 444, referred to. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 
25th of April, 1908. 

Sital Prashad Ghose, for the Appellant. 

Govind Prashad, for the Respondents. 

Judgment.—tThe learned vakil who 
appeared in support of this appeal has en- 
deavoured ina long and able argument to 
persuade me that I onght to deprive a 
would-be mortgagee, who had lent money 
to’ a would-be mortgagor, of the decree 
which both the lower Courts have given 
him for the return of the money which he paid 
in the belief that he was acquiring a 
mortgage. The mortgagor after taking 
the money had refused to fulfil his part of 
the contract and put the mortgagee into 
possession of the property; and as the 
mortgage was unregistered the mortagagee 
could not enforce it. The learned vakil's 
contention was that his client's conduct 
may have been iniquitous, but the iniquity 
was one which the law permitted him to 
perpetrate. In spite of the able and 
ingenious manner in which the appeal has 
been argued, I am glad to be able to say 
that I remain unconvinced. The usu- 
fructuary mortgage was executed subse- 
quent to an amendment of the transfer 
of Property Act which makes it 
necessary for a mortgage of even less 
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than one hundred rupees to be registered, 
unless there be delivery of possession under 
the mortgage. The usufructuary mortagage 
deed was not registered; possibly the parties 
were not at the time aware of the alteration 
in the law; and the mortgagee admittedly 
did not get possession. The learned Munsif 
was of opinion that the mortgagor would 
not “allow” the mortgagee to take pos- 
session. The refusal to give possession 
compelled the mortgagee to lose his money 
or go to Court, and when he did go to Court 
both the lower Courts held that the deed, for 
want of registration, had failed to effect 
the mortgage intended. They, however, 
considered that they could look at the deed 
which both Courts held to be proved, for 
evidence of the receipt of consideration. 
They accordingly did so and found as a 
fact that the mortgagor owed Rs. 82 to the 
mortgagee at the date of suit. Finding 
this, both the Courts gave the plaintiffs the 
simple money decree which he had taken 
the precaution to ask for as an alternative 
prayer in the plaint. Both Courts, however, 
very properly refused to decree the damages 
which had also been claimed under the deed; 
for to have done so would have involved 
considering the terms of the document 
which they had held was inadmissible in 
evidence as a deed of mortgage. The 
learned vakil for the appellant has 
attacked the decree on two grounds. He 
first contended that the document ought 
not to have been looked at, even for the 
limited purpose of proving the fact 
that money had been borrowed. He 
cited Sheo Dyal v. Prag Dat (1), Martin v. 
Sheo Ram Lal (2) and Parsotam Narain 
v. Taley Singh (3) on this point. His 
argument was that in each of the two 
frst named cases the document had been 
admitted as evidence of the fact that 
money had been borrowed “because of” 
section 49 read with section 17 of the 
Registration Act: and that as section 17 
had not been amended (probably by an 
oversight) soasto include the amendment 
of 1904 to the Transfer of Property Acu, 
which requires mortgages of sums under 
one hundred rupees to be registered, the 
rulings had no application. That this in- 
1) 3 A. 229. 

‘3 4 A, 282. 

3) 26 A. 178. 
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` genious argument is based on a misconception 

is proved by the very rulings which are 
‘appealed to, for in one case the expression 
used is “ although”, and in the other case 
it is “notwithstanding its disabilites in 
regard io the Registration Law”. In my 
opinion the reasoning of the two first 
mentioned decisions is against the contention. 
-The case of Lachman Singh v Kesri (4) 
is also against the appellant. The ruling 
-in Parsotam Narain v. Taley Singh (8) 
is, in my opinion, not in point. Ib deals 
with a Promissory Note, which like a bill 
of exchange occupies a special and pecu- 
liar position in law, which possibly justi- 
fied the decision in that case. The next 
point argued was that granting that the 
Courts were justified in looking at the 
document in question for the limited pur- 
pose mentioned above, they ought not to 
have given the plaintiff a simple mioney 
decree when they were nuable to give 
him a decree on the mortgage. In this 
connection Gopalaswamt v. Arunachella 
(5) was cited by the appellant to 
show that a decree could not be passed 
in such a case as the present. In my 
opinion the ruling is not relevant for 
there a legal mortgage had been effected. 
Here the mortgage on the appellant’s own 
showing was never effected for which reason, 
it was contended. Section 68 of the 
Transfer of Property Act had no applica- 
tion. The two contentions ate mutually 
destructive. The passage cited from Kalka 
Singh v. Paras Ram (6) about an express 
promise to pay a debt in a particular manner 
has also no relevancy to this case. In my 
opinion the decree for money passed in this 
case was a most proper one. The appeal is 
dismissed with coats. 


Appeal dismissed. 
(4) 4 A. 3. 
(5) 15 M 804 
(6) 220 J34nt p 444 
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(11 Bom. L. R. 382.) 


BOMBAY HIGH COURT. 
CRININAL APPRAL No. 451 or 1908. 
March 4, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 

EMPEROR 
versus 
KESARI DAYAL KANJI. 

Creminal Procedure Code (Act F of 1898), s. 295— 
Charge to Jury—Dlisdt ection — Confesston — Voluntari- 
ness und admissibility tu be decided by Judge—Tiuth 
or falsehood to be judged by Jury. 

It is for the Judge to decide whether a confession 
was made voluniamly and is consequently admissible 
in evidence. He ought notin any circumstances to 
throw on.the Jury the duty of saying whether a con- 
fession is voluntarily made or not, If the Judge finds 
that 1t was voluntamly made and was not caused by 
any threat or inducement he may admit it and then it 
will be for the Jury to say whether it is true or not 

Apppeal from an order of acquittal passed 
by W. Baker, Esquire, District Judge of Surat 
in Sessions Case No. 4 of 1908. 

Mr. M. B. Ohaubal, Government Pleader, 
for the Crown. 

Mr. N. K. Mehta, for the Accused. 

Judgment. 

Chandavarkar, J.—There has been, in my 
opinion, a plain misdirection in the learned 
Judge's charge to the Jury to warrant our hold- 
ing that there is an error of law in the verdict 
of a majority of the Jury which has beenaccept- 
ed by the Judge. The evidence against the 
accused rested on the testimony of her step-son 
Chittio and her own confession. 

Dealing with the latter the learned Sessions 
Judge in his charge to the Jury said > 

“With regard to the confession of accused 
which she now says she made under pressure 
from the Police, though there is no evidence 
to that effect, the law is that a confession 
which is caused by any inducement, threat or 
promise is irrelevant. There is no evidence 
that the confession was so cansed. If you 
believe the confession to be voluntary it 
corroborates the story. of Chittio.” 

Now, in the first place, the question whether 
a confession was voluntarily made or not has 
to be decided by the Jndge himself for the 
purpose of admitting it in, or excluding 
it from, the evidence in the case. If the 
Judge finds it was voluntarily made and was 
not caused by any threat or inducement, he 
must admit it in evidence. Once it is so 
admitted, it is for the Jury to say whether it 
js true or not. The Jury may decline to 
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attach any weight to and rely upon the con- 
fession. And the Judge, in charging the Jury, 
may say that if, in their opinion, the con- 
fession was extorted by threat or inducement 
it is open to them to infer that on that 
account it is not true. What grounds influence 
a Jury inthe verdict is not easily ascertain- 
able ; and it is, therefore, necessary that the 
Judge should explain the law as to confessions 
carefully. In the present case the Judge erred 
in simply saying to the Jury that if they 
believed the confession to be “voluntary” it 
corroborated the story of Chittio, whereas he 
ought to have told them that what they had 
to address their minds to was whether the 
confession was true. Further, the learned 
Judge placed but famtly -before the Jury the 
important circumstance that the evidence of 
the confession was supported by the statement 
of the accused made before the Committing 
Magistrate. In that statement she admitted 
the correctness of the confession and she 
admitted having murdered Mithee. Even in 
the Sessions Court, while pleading that her 
confession had been extorted from her, she 
said “what is written mightbetrue.” Sothe con- 
fession did not standalone and the case for the 
prosecution rested on her own admissions in 
the Committing Magistrate’s Court corroborat- 
ing the confession. That caseought to have 
been put beforethe Jury properly and fairly by 
the Judge in his summing up. “Every party 
toa trial by Jury has alegal and constitutional 
right to have the case which he has made, 
either in pursuit or in defence, fairly submitted 
to the consideration of that tribunal.” Bray 
v. Ford (1). Thelearned Judge has failed, 
in my opinion, to do that in the present case. 
Nor is that all. At the conclusion of his 
“summing up the learned Judge said to the 
Jury that the view they took of the case against 
the accused must depend “principally” on the 
credence they attached to the evidence of 
Uhittio; and he explained that opinion of his 
as follows :— I£ you think that Chittio is 
telling a tutored story and that the accused 
was forced to make a false confession you must 
of course acquit the accused.” That is giving 
the go by altogether to the accused’s statement 
made before the Committing Magistrate and 
the result has been that the Judge in his charge 
to the Jury directed themes if all the evidence 
against the accused consisted of the testimony 
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of Chittio and her confession. That was not 
fair representation of the evidence led by, and 
the case for, the prosecution. There has, 
therefore, in my opinion, been a misdirection 
amounting to an error of law and an appeal 
lies to this Court from the verdict of acquittal 
given by a majority of the Jury and accepted 
by the Sessions Judge. 

On the merits we think itisa clear case, 
The evidence leaves no doubt that the de- 
ceased had been practically treated as an out- 
caste and had become an eyesore to the 
accused. The accused had tried to induce 
the leading men of the caste to take the girl 
back into caste but in vain. It is probable that 
a woman of the accused’s temperament 
thought of getting rid of the odium reating 
on her house on account of the girl’s excom- 
munication by putting an end to the girl’s 
life. This probability fits in with the evi- 
dence of the accused’s confession which was 
repeated seven days later before the Commit- 
ting Magistrate. We set aside the order of 
acquittal and convicting the accused of 
murder sentence her to transportation for life. 

Heaton, J.—I ugreein the conclusion arriv- 
ed at and the sentence proposed. But I 
should like to draw attention to these words 
from the Criminal Procedure Code, s. 298, 
that “it is the duty of the Judge . . . in his 
discretion to prevent the production of in- 
admissible evidence, whether itis or is not 
objected to by the parties.” That is the duty 
ofa Judge. And if) seems to me that that 
duty will be best fulfilled, in the case of 
confessions, by the Judge enquiring from the 
accused, or if he is represented by a pleader, 
from his pleader, whether the confession 
which it is proposed to put in is or is not 
objected to. If it is objected to, then itis for the 
Judge to decide whether it should be admitted 
in evidence or not. He ought not in any cir- 
cumstances to throw on the Jury the duty of 
saying whether the confessions are voluntarily 
made ornot. it may be that the Jury in 
considering all the circumstances of a case 
will take the question of the voluntariness ofa 
confession into their consideration and it may 
influsnce their decision. But it is not for the 
Judge in his chargeto the Jury to ask them 
to decide whether the confessions are volun- 
tarily made or not. All he has to do, so far 
as I can understand, is to tell the Jury that 
in the exercise of the duty imposed on him 
he has allowed the confession to goin as 
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evidence and it is for them to determine how 
much weight is to ba attached to it, and to 
decide whether it is tras or not. Ib seems to 
me that in this case, tha Judge disregarding 
the provisions of the law seriously misdrected 
the Jury with the result that there was gross 
miscarriage of Justico. ` 





(5 M. L. T. 67.) 
MADRAS HIGH COURT. 
SRGOND OivIL Appeat No. 86 or 1906. 
November 17, 1908. 
Present :—Mr. Justico Munro and Mr. Justice 
- Pinhey. 
NANA TAWKER-—PLAINTIFF—ÅPPELLANT 
versus 
RAMACHANDRA TAWKER AND ANOTHER— 


DerenpANts-—-RESPON DENTS. 

Hindu Law—Self-acquired properties—Succession— 
Undymded son preferret toa divided son, 

The son who hag remained undivided with the 
father succeeds to the latter's self-acquisition to the 
exclasion of the divided son 

Ramap a Naicker v, Seethammau, 2 M. 182, and 
Marudzys v, Karimbiar, 80 M. 343, distinguished. 

Fahirappa v Jellappa, 22 B. 101, and Balwant Singh 
v. Rini Kishori, 20 A 267, referred-to. 

Second appeal against the decrae of the 
District Court of Tanjore in Appeal Suit 
No. 978 of 1904 presented against the decree 


of the Subordinate Judge’s Court of Tanjore . 


in Original Suit No. 22 of 1903. 
Judgment.—tThe suit was for a de- 
claration that the plaintiff alone was entitled 
to execute the decree in Original Suit No. 21 
of 1901 on the file of the Sabordinate Judge’s 
Court of Tanjore and that the plaintiff was 
entitled to succeed to items Nos. 2 to 5 of 
the plaint Schedule. The plaintiff also pray- 
ed for possession of item No. 2. The plaint- 
iff and the Ist defendant are the sons of one 
Jagannatha Tawker, deceased and the 2nd 
defendant is their mother. The decree in 
Original Suit No. 20 of 1991 was obtained by 
Jagannatha Tawker against one Venketesa 
Bhat and in respect of it, Venketasa Bhat 
paid Rs. 3,000 into Court. The Subordinate 
Judge found that the plaintiff and his 
father Jagannatha Tawker were living 
‘together as an undivided family and that 
the Ist defendant was a divided member, 
that the sum of Rs. 3,000 deposited in 
Court was the self-acquisition of Jagan- 
nastha Tawker and that, therefere, the plaintiff 
and lst defendant were jointly entitled to 
execute the decree in Original Suit No. 
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20 of 1901 above mentioned; that the 
plaintiff alone was entitled to the house 
item No. 2, but that the 2nd defendant 
should not be ejected therefrom in her 
life-time. Against the decree ofthe Subor- 
dinate Judge the plaintiff appealed to the 
District Court. From the appellate judg- 


_ment it appears that the only point pressed. 
“was that the amount paid into Oourt by 


Venketesa Bhat in Original Suit No. 21 of 
1901 and the house item No. 2 belonged to 
the plaintiff solely and not to the plaintiff 
and the Ist defendant jointly. The Dis- 
trict Judge found that the said amount and 
the. house were the self acquisition of 
Jagannatha Tawker and that on his death his 
sons became entitled to them jointly. It 
does not appear that any attack was made 
on the finding of the Subordinate Judge 
that the plaintiff and Jagannatha Tawker 
were joint and that the Ist defendant was 
divided from them. The District Judge 
appears to have accepted that finding but 
to have held nevertheless that the undivid- 
ed son and the divided son were equally 
entitled to succeed to the father's self-acqui- 
sition. The only question for determina- 
tion in this Second Appeal which is by the 
plaintiff is whether the District Judge 
was right-in so holding; and the only 
other fact which need be mentioned is the 
undisputed fact that the properties in dis- 
pute were acquired before the Ist defendant 
became divided. 

Fakirappa v. Yellappa (1) seems to be the 
only reported case in which the present 
question has been directly dealt’ with. The 
contest there was between the united sons 
and a divided grandson and it was held 
that the former took in preference to the 
latter, the property both ancestral and 
self-acquired left by the grandfather. In 
that case as in the present case the self- 
acquired property had been acgnired by 
the grandfather before the division by which 


- one member left the family: 


The only cases in this Court to which 
our attention has been drawn are, Ramappa 
Natcken v. Seethammal (2) and Marudayi v. 
Doraisami Karambiar (8) the former being 
cited for appellant and the latter for the 
respondent. What was actually decided in 

È 22 B. 101. 


2) 2M 182. 
3) 30 M. 345, 
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Ramappa Naicken v. Sithammal (2) was 
that when the only surviving heirs to 
a Hindu father were a divided son and 
the father’s widow, the divided son suc- 
ceeded to the father’s estate in pre- 
ference to the widow. Ranade J. comment- 
ing onthis case in Fakirappa v. Yellappa (1) ob- 
serves as follows :—The judgment, however, 
shows clearly that if there had been united 
sons living at the death of the father they 
would have succeeded in preference to their 
separated brothers. This comment goes 
perhaps too far as in the judgment of this 
Court theré is reference to competition 
only between separated sons and sons born 
after partition. The case where as here, 
the conflict is between uuited sons and 
separated sons all of whom were alive at the 
time of partition is not dealt with though 
no doubt the result would have been the same. 

In Marudayi v. Doratsamt Karambiar (3) also 
the present case did not arise. There the con- 
test was between a divided son and the divided 
grandsons of the deceased. The only other 
case relied upon by the respondents’ vakil 
is the Stvaganga’s Case, Katama Notchiar v. 
The Rajah of Shivaganga (4). He refers to the 
remarks at page 609 of the report to the 
effect that self-acquired property, if the 
acquirer leaves male issue, will descend to 
that issue and argues that this implies 
that sons both divided and undivided are 
entitled to succeed equally to their father’s 
self-acquisition, As was remarked in Fakir- 
appa y. Yellappa (1) where the same argument 
was advanced it is clear from the context that 
the male issue referred to means those sons who 
were in union with their father at his death. 

It is thus clear that so far as the report- 
ed decisions go there is no authority against 
the appellant’s contention, while Fakirappa 
v. Yellappa (1) is in his favour. The latter 
case is referred to in Mayne’s Hindu Law 
Seventh Edition at page 732 and evidently 
with approval. The learned author remarks 
upon the case as follows :— 

“ A grandson sued his grandfather and 
uncles for partition. He obtained a decree 
as to all the joint property but failed as to 
a part which was held to be the separate 
property of the grandfather. On the death 
of the grandfather he brought a fresh suit 
for a share of this, contending that by 
descent it had become joint property. 

(4) 9M I A 539; 2 W. R, 81 (P. C.) 
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This was perfectly true, but the answer to 
the plaintiff was that he was no longer a 
member of the co-parcenary. On the 
grandfather’s death his interest in the 
joint property passed to the remaining co- 
parceners by survivorship. Their own sepa- 
rate property passed to his united sons as 
heirs and in their hands become an addi- 
tion to the joint property in which the 
divided grandson had no interest.” The 
same result would, of course, have followed 
if the claimant had been a divided son. 

Clanse 27 of Schedule I Chapter I of the 
Mitakshara—Vide Stokes Hindu Law 
Books page 375, runs thus. “Therefore, it is 
a settled point that the property in the pater- 
nal or an ancestral estate is by birth although 
the father has independent power in the dis- 
posal of effects other than immoveables ..,,... 
but he is subject to the control of his sons and 
the rest in regard to the immoveable estate 
whether acquired by himself or inherited from 
his father or other predecessor.” 

Clauses 9 and 10 of Section V of the same 
Chapter are in conflict with the above in that 
they lay down that a son cannot interfere 
with his father’s disposal of his self-acquired 
property, although he has a right therein by 
birth. These clauses were considered by the 
Privy Council in Balwant Singh v. Rant Kishori 
(5), and it was finally decided that a father had 
fall power of disposition over his self-acquired 
property moveable or immoveable. But the 
dictum of the Mttakshara contained in clause 
27 of section 1 of chapter I and in clause 10 
of the same chapter, that theson has a right 
by birth in the property cf the father whe- 
ther ancestral or self-acquired does not appear 
to have been dissented from in any reported 
case. This being so the succession to the 
self-acquired property of the father would, - 
when there was an undivided son, be by sur- 
vivorship rather than by inheritance and he 
who took by survivorship would exclude 
those such as divided sons who could only take 
in any case by inheritance. 

In West and Bohler’s Hindu Law 38rd 
Edition at page 63 we find the following :— 
“Sons who have separated from their father 
and his family are passed over in favour of 
sons who have remained united with him, or 
were born after the separation. This is an 
application of the principle that a joint and 
undivided succession of the descendants being 

(5) 20 A. 287 ; 25 I. A, 54, 
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taken as the general rule, those who have 
been exceptions to it and who having been 
exceptions have since ceased to be so, are 
tereated accordingly. The rights of succession ` 
are as to their natural oxtent their rights as 
they would be ina partition made immediately 
cn the death of the propositus.” Referring to 
the last statement their Lordships in 
Marudayt v. Karambtar. (3) remarked that it 
was probably correct. On this principle it 
is clear that inasmuch as being already. 
divided, he could not claim anything in such 
a partition the divided son is entitled to 
no share even in the self-acquired prc- 
perty of the father, for that property, im- 
mediately on the father’s death becomes 
joint property and liable to be partitioned 
among the undivided sons. If the only 
members of the co-parcenary were the 
father and the son that son onthe death 
of the father would on the above princi- 
ple take the whole. 

In Sarvadhikari’s Law of Inheritance— 
Tagore Law Lectures 1880, page 886 it is 
laid down broadly that “sons legally se- 
parated from their father had not on his 
death any claim to inherit his property 
with a son not separated.” The same 
rule is found in Macnaughten’s Hindu Law 
Vol, II Precedents of Inheritance, section 1, 
Case XII. 

The argument that there is no text which 
says in so many words that the son who 
has remained undivided succeeds to the 
father’s self-acquisition to the exclusion of 
the divided son may be met by stating that 
the broad principles of the Hindu Law be- 
ing what they are there is no necessity for 
such a text. It may be pointed ont, how- 
ever, that for the special case of re-union 
after partition, the Mttakshara makes pro- 
vision in chapter II section 9 and it is 
clear, therefore, that the re-united sons 
would take their father’s property to the 
exclusion of the sons who were divided 
from their father. Similarly in the Vivada 
Chintamani, Edition 1563 at page 304 
we find “Re-union can also take place 
between father and son. Itis also proper 
that the title of the sons to the estate 
of their father shonld cease after the divi- 
sion of property and should revive after 
their re-union.” 

In Vyavastha Chandrika Vol. II among 
precedents of partition at page 404 we find 
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it stated that in a Hindu family where a 
re-union has taken place among certain mem- 
bers after ‘partition the members of the 
re-united family and their descedents suc- 
ceed to each other to the exclusion of the 
members of the unassociated or not re- 
united branch. 

The only opinion opposed to the above 
which we have been referred to is contain- 
ed in Sirkar’s Hindu Law 8rd Edition at 
page 269 where it is stated that a son 
who is re-united cannot claim in prefer- 
ence to another who remains separate. 
The reasons given by the author for this 
opinion are not easy of acceptation, and 
it is sufficient to say that we are unable to 
follow it in view of the strong authority “to 
the contrary. 

The rule being as sbove stated in the 
case of re-united son there can be no hesi- 
tation in applying the same rule in the 
case of sons who have never separated. 

One final argument requires to be noticed. 
It is suggested that if sons have by birth 
an interest in their father’s self-acquision 
and if at the time when a son separates 
himself there are such self-acquisitions in 
existence, then inasmuch as at the parti- 
tion the son cannot obtain any share of 
the self-acquisition, he would be entitled 
on the death of the father to regard them 
as property of which he could demand a 
share in the same way as if it were or- 
dinary co-parcenery property which, for 
some reason or other had been omitted 
from the original partition. The answer 
is that while theoretically the sons have 
an interest by birth in their father’s self- 
acquisition still, as the father can dispose of 
those acquisitions at his pleasure -they are 
not co-parcenary property in the ordinary 
sense and it is the latter property that 
can form the subject of partition. After 
obtaining, on partition, his share of all the 
divisible property the separating son loses 
all the rights which he had as a member 
of the co-parcenary, and it was only asa 
member of the co-parcenary that he had 
by birth an interest in his father’s gelf- 
acquisitions. All the right that remains to 
him with regard to his father’s property 
is the right by virtue of his sonship to 
inherit in the absence of undivided sons. 

_ We find, therefore, that the plaintiff as 
the undivided son of his father, is solely 
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entitled to execute the decree in O. §. 
No. 20 of 1901 on the file of the Court 
of the Subordinate Judge of Tanjore and 
that he is also solely entitled to the house, 
plaint item No. 2. The decrees of the 
lower Courts will be modified accordingly. 
The first defendant will pay the plaintiff's 
costs in this Court. The point on which 
the plaintiff has succeeded was not taken 
in the Courter below. 

The parties will bear their own costs in 
the Courts below. 

Decree modified. 


(5M L. 7.70; 19 M.L. J. 236.) 
MADRAS HIGH COURT. 
MISCELLANEOUS Orv APPEAL No. 243 oF 
1907, 

Angust 24, 1908. 

Present :—-Mr. Justice Miller and Mr. Justice 
Pinhey. 

R. FISHER—PLAINTIFF—ÅPPELLANT 
versus 
A. M. ARUNACHALLAM CHETITAR 
AND ANOTHER-——J)EFPENDANTS— RESPONDENTS. 
Ciril Procedure Code (Act XIV af 18824, s. 278— 
Claim by martgagee—Divinasal of claam in ground 
that mo'tyage was discharged—Subsequent ait fur 

declaration thut mortgage was awbsisting— Valuatum, 

A snit for a declaration that plaintiff's mortgage in 
reapect of property attached in execution of a decree 
wns subsistang need not be valued and stamped on the 
nmount of the attachment. 

Anishnasamt Naidu v, 
30 M. 385, distingmshed. 

Appeal against the order of the Sub- 
ordinate Judge’s Court of Salem, dated the 
30th September 1907 in Original Suit No. 2 
of 1907. 

Judgment.—tThe order on the claim 
proceedings which the plaintiff now seeks to 
set aside declared according to the plaint in 
the suit, that the plaintiff's moriguge has 
been discharged. 

The plaintiff does not in his suit cab to 
have the property released of the attachment, 
but to have it declared that this order is 
wrong and that his mortgage is subsisting. 
The mortgagor isa party both to the suit 
and the claim proceedings though she pro- 
bably contests neither and tho effect of grant- 
ing the declaration asked for by the plaintiff 
will bo to establish the mortgage as 
against her as well as against the attaching 
creditor, 


Somasundaram Chettnr, 
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The case is distinguishable from Krish- 
nasamé Naidu v. Somasundaram Chettiar (1) 
in which the claimant sought to get rid of the 
order of attachment on property which he 
claimed to be his own. 

We think that in the circumstances of this 
case the plaintiff has rightly valued the 
subject-matter of the suit for purpose of 
jurisdiction and we set aside the order of 
the Subordinate §Judge and direct him to 
restore the suit tof his file and dispose of it 
according to law. 

Cost will abide the event. 

Case remanded. 

(1) 80 M. 335. 


(5 M. L. T. 71.) 


MADRAS HIGH COURT. 
Cimu Revision No. 707 or 1907. 
August 21, 1908. 

Present :—Mr. Justice Miller. 
RANGANAYAKALU ATYA—Ptaintigr— 
PETITIONER 
versus 
SUBBAYAN AND ANOTHER—DEPENDANTS— 
—-RESPONDENTS. 

Tamitatwn Act (XV of 1877), 8. 19 —Acknorrledgment 
of lability Acknowledgment that lrability in a certain 
amount was enisiing at a pat dute—Jr esumption— 
Tamitation, 

An acknowledgment of liability existing at a past 
dato without any allegation that tho liability has 
since ceased, is presumed to be an acknowlodgment 
of liability existing when the statement is made, 

Where the debtor acknowledged on 10th September 
1899 n liability as existing on 20th July 1898 without 
suggesting that it had been paid after that date and 
before the date of the acknowledgment: 

Held, that it was equivalent to an acknowledgment 
of liahhty on 10th September 1899 so as to give 
a fresh start for limitation from that date. 

Petition under section 25 of Act IX of 
1887 praying the High Court to revise the 
decree of the District Court of Salem in 
Small Canse Suit No. 9 of 1907. 

Judgment.—the endorsement signed 
by the debtor on the 10th September 1899 
is to the effect that some money was paid on 
the 20th July 1898 towards the principal and 
interest due on the bond This it seems to 
me isan acknowledgment that on the 20th 
July 1898 there was still money payable on 
the bond. The question is whether itamounts 
also to an acknowledgment that something 
remained unpaid on the 10th September 
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1899, In Maniram v. Seth Rupchand (1) the 
Judicial Committee were dealing with a 
document dated September 1899 in which 
the debtor stated “for the last 5 years he 
had open and current accounts with the 
deceased (one Motiram).” Their Lordships 
held that this was an acknowledgment suffi- 
cient to save limitation, and in considering 
the view taken by one of the Courts below 
they remark “the first instance ” that which 
Ihave set out—‘shows that there were 
open accounts at the death of Motiram. If 
nothing further is alleged the natural pre- 
sumption is that they continued unsettled 
at the time the statement was made.” That 
is to say or so it seems to me an acknow- 
ledgment of liability oxisting at a past date 
without any allegation that the liability has 
since ceased, is presumed to be an acknow- 
ledgment of liability existing when the state- 
ment is made. In the case before me the 
debtor acknowledged a liability as existing on 
the 20th July 1892 and did not suggest that 
anything had been paid after that date and 
before the date of the acknowledgment, He 
must, therefore, in accordance with the view 
of the Privy Council be held to have acknow- 
ledged liability on the 10th September 
1899, | 

I£ then there was a subsequent acknow- 
ledgment or part-payment as is alleged but 
denied the suit will be in time. 

The decree must be reversed and the suit 
remanded to the District Judge for disposal 
according to law. 

Costs will abide the event. 

Case remanded. 


(1) 33 I. A. 165; 4 0. L, J. 94;8 Bom. L. R. 601; 
0. W. N. 874; 1 M. L. T. 199; 3 A. L.J. 625; 
M. L. J. 800; 33 C. 1047; 2N L.R. 130. 


(5 M. L. T. 72.) 
MADRAS HIGH DOURT 
MISCELLANEUS Crvim APPEAL No. 85 or 1907. 
November 25, 1908. 

Present :—Mr. Justice Munro and Mr. Justice 
Pinhey. 

SUBBIA PILLAIJ—COUNTER-PETITIONER— 
APPELLANT 
TErsus 
ALLIAR ROWTHER—Petrrioxzer— 


RESPONDENT. 

Orl Procedure Code (Act XIV of 1882 ),3.253 —Filing 
of certificats oj satisfaction of decree in Oourt—Attach- 
ment of decree by decrre-holder’s credstur—Allegatin 
that satisfaction was filed to defeat creditor, 





~ 
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There is.no provision or principle of law which 
prevents a judgment-creditor from absolving his 
jJudgment-debtor at any time beforo any other per- 
sons have acquired a right to realize the dobt. 

After a decree has been certified ın Court as having 
been satisfied 1tisnot open to any creditor of tho decree- 
holder to attach the decree on the ground that satis- 
faction waa certified in collusion between tho judg- 
mont-debtor and the deoroc-holder to defraud the 
creditors of the latter. 

There is no analogy between such a caso and tho 
case of a frandulent transfer undor section 53 of tho 
Transfor of Property Act. 


Appeal against the order of the District 
Court of Tinnevelly dated the lst Angust 
1907 in Appeal Suit No. 372 of 1906 present- 
ed against the order of the Subordinate 
Judge’s Court of Tinnevelly dated the 6th 
September 1906 in Miscellaneous Petition No. 
649 of 1906 in Original Suit No. 36 of 1903 
on the file of Tuticorin Sub-Court. 


Judgment.—wWe think the decree is 
right. Satisfaction of the decree in Original 
Suit No. 36 of 1903 had been certified undor 
section 258, Civil Procedure Code long before 
the appellant’s attachment. If the decree- 


_ holder in Original Suit No. 86 of 1903 was 


himself seeking to execute the decree the 
certificate of satisfaction would be a com- 
plete answer to him unless he proves that 
he had been induced by frand or misrepre- 
sentation 10 certify satisfaction. No allegation 
of fraud or misrepresentation is made by the 
decree-holder in Original Suit No. 36 of 1503 
and the appellant cannot set up the case that 
the decree-holder was defrauded. It is con- 
tended that satisfaction was certified by the 
decree-holder in Original Suit No. 36 of 1903 
though nothing was actually paid to him in 
order that his creditors might not be able 
to proceed against that decree, and that the 
appellant should be given an opportunity 
of proving this. The case is said to be 
analogous to a case of fraudulent transfer 
under section 53 of the Transfer of Property 
Act. There is no analogy between the two 
cases. The transfer dealt with in section 53 
of the Transfer of Property Act is a frandu- 
lent transfer of ownership of immoveable 
property to defeat creditors. That is a very 
different case from the case where a decree- 
holder, for whatever reason forgives his 
judgment-debtor and certifies satisfaction 
without receiving payment. We are aware 
of no provision or principle of law which 
prevents a judgment-creditor from absolving 


_his judgment-debtor at any time before any 
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other persons have acquired a right to realize 
the debt. The appeal is‘dismissed with costs. 


Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Exucution SECOND APPEAL No.118 or 19C9. 
May 31, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Alston. 

OUDH BIHARI PANDE AND ANOTHER— 
JUDGAENT-DEBTORS—ÅPPELLANTS 
versus 
MAHABIR SAHI AND ortmers—Ducrer- 
HOLDERS—-RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 88. 18, 258— 
Bes judicata—Ma'ter sn rsue in the first and second 
proceeding different—Pait payment—Iamitation det 
(XV of 18774, 8. 20—FPart payment should appear 
+x the handwriting of the judgment-debtor—Burden of 
proof—Decres-holder shou'd prore part payment to be 
in the hand-writing of the qudgment-debtor, 

The decree-holders obtained two decrees on foot 
of two mortgages. They applied for execution of ono 
of the decrees, which had apparently become 
time barred, alleging that the judgment-debtor had 
paid the proceeds of certain timber m part pay- 
ment of the decree. Payment was not proved and 
the application was rejected. Then the decree- 
holders made an application to execute the other 
decree. Here algo they made an allegation that a 
part payment had been made ont of the sale pro- 
ceeds of the timber: Held, thatthe plea as to part 
payment by sale of the timber was not barred by 
res judicata by reason of its having been adjudicated 
upon when the appheation for execution of the 
former decree was disposed of. 

Held, further, that a part payment of a decree 
could be recognised although tho same had not been 
certified to the Court under section 258 of tho 
Oode of Civil Procedure, 1882. Roshan Singh v. 
Matadın, 26 A 36, referred to. 

For the purposes of section 20 of the Limt- 
ation Act, 1877, the part payment must be in the 
hand-writing of the judgment-debtors. It must be 
proved to be so by the decree-holder. 

Execution second appeal from the decision 
of the District Judge of Gorakhpore, dated 
the 12th of November, 1908. 

Mr. Surendra Nath Sat, for the Appellants. 

Mr. W. Wallach, for the Respondents. 

Judgment.—tThe decree-holders ob- 
tained two decrees on the 26th of March 
1896 One decree was obtained in suit 
No. 275 of 1895. The other was obtained 
in suit No. 272 of 1895. The decrees were 
for sale on foot of mortgages. Orders absolute 
were obtained ou the 15th of December 1899. 
The first application for execution was made 
in respect of the decree in suit No. 275. The 


decree was apparently time barred, The 
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decree-holders, however, alleged that - the 
proceeds of certain timber had been applied 
in part payment ofthe decree. The Court 
executing the decree found the part payment 
not proved by the decree-holders, and reject- 
ed the application. 

The first application in suit No. 272 for 
execution of the present decree was made on 
the 9th of January 1903. The decree-holders 
there also alleged part payment. The decree- 
holders obtained an order that notice should 
go to the judgment-debtors. The application 
was, however, subsequently struck off without 
any further order having been made. The 
present application for execution was made 
on the 18th of September 1905. The judg- 
ment-debtors have raised a number of 
objection. 

It is urged that the part payment of the 
decree by means of the sale of timber had 
already been adjudicated upon when execntion 
of the other decree was being asked for. Both 
the Courts below have found that the deci- 
sion in the previous execution case did not 
operate as res judicata. In this conclusion 
we agree. The matterin issue then was 
whether or not a payment had been madeon 
foot of the other decree. The question now 
in issue is whether or not part payment has 
been made on foot of the present decree. 
Both the Courts below have found that there 
was a part payment made by means of asale 
of the timber. This is a finding of fact bind- 
ing upon this Court. ; 

The judgment-debtors next urge that there 
was no adjustment certified to the Court under 
the provisions of section 258 of the Code of 
Civil Procedure of 1882, and that, therefore, 
the Court could not recognise the payment. 
As agaivst this the decision in Roshan 
Singh v. Matadin (1) has been relied on, 
and the decree-holders urge that the part 
payment is a good part payment within the 
meaning of section 20 of the Limitation Act 
of 1877. The part payment made out of the 
proceeds of the timber was, ifa part pay- 
ment at all, part payment on foot of the 
principal of the debt, and it is necessary, in 
order that the provisions of section 20 should 
apply in favour of the decree-holders, that 
the payment should appear in the hand- 
writing of the judgment-debtors. The decree. 
holders urge that this point should be taken 
as one arising cut of a question of fact not 

(1) 26 A. 86, i 
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decided in the Court below. We think, how- 
ever, that the decree-holders were both in the 
first Court and in the lower appellate Court 
clearly put on proof that the part payment 
they relied on was a good part payment 
within the meaning of section 20. Further- 
more if the decree-holders relied on part 
payment as being a part payment within the 
meaning of section 20, it lay on them to show 
that the part payment was in the hand-writ- 
ing of the judgment-debtors. Itis absolutely 
clear on reading the judgment of the Court 
below that the part payment did not appear in 
the hand-writing of the judgment-debtors. If 
it had, the decree-holders would have certain- 
ly produced and proved it when they were 
seeking execution of the first decree, and 
there never would have been any doubt on 
the question whether or not the payment had 
been made. In the present case the decrees 
are extremely state, the suit having been 
instituted in the year 1895 and the decree 
nist made inthe year 1896. We allow the 
appeal, set aside the orders of both the Courts 
below, and dismiss the application with costs. 
Appeal allowed. 


a 


(5 M. L. T. 75.) 


MADRAS HIGH COURT. 
URIMINAL Appears Nos. 584 AND 585 or 1908. 
November 20, 1908. 

Present :—Mr. Justice Munro and Mr. Justice 
Sankaran Nuir. 

Inre RAGHAVARAJU AND ANoTHER— 


PRISONERS—~A PPELLANTS. 

Criminal Procedure Code (Act V of 1898), 8. 289 (8) 
—Conviction of accused solely on the evidence adduced 
by co-accused— Want of sufficient evidence—Illegality. 

An accused person cannot be convicted solely on 
the evidence adduced by his co-acoused, when there 
is no evidence for the prosecution that he committed 
the offence with which he is charged 


Appeal against the sentence of the Court 
of the Sessions of the Salem Division in Case 
No. 64 of the Calender for 1908. 

Judgment.—So far as the first ac- 
cused is concerned there is no evidence 
that he committed an offence charged. All 
that the prosecution evidence shows is that 
the first accused gave certain information 
which led to the discovery of instruments 
of coining in the house of the 2nd accused. 
This is no proof that the Ist aconsed waa 
in possession of the said instruments. This 
being so the Sessions Judge should under 
section 289 (8) of the Oriminal Proce- 





INDIAN CASES. 


525 
SUBBALAKSHMAMMA 0, VENKATARAYADT. 


dure Code have found the first accused not 
guilty. He was wrong in taking into con- 
sideration against the first accused the evi- 
dence given by the witnesses called by snd 
accused whose case was that the first ac- 
cused has placed the instruments in his 
house without his knowledge. With regard 
to the 2nd accused the Sessions Judge has 
found on the defence evidence that the 
first accused had access to the almirah 
in which the instruments were found 
and we think the evidence justifies 
the finding. The fact that the post card 
Exhibit A was found in the drawer in 
which the instruments of coining were found 
loses its weight in view of the evidence 
which shows that the first acoused had 
access to the almirah after the post card 
had been delivered to the 2nd accused. 
The 2nd accused might have put the post 
card in the drawer and the inatruments 
might have been introduced by the first 
accused afterwards. In this state of the 
evidence we are unable to hold that the 
guilt of the 2nd accused is made ont be- 
yond reasonable doubt. The result is that 
the Ist and 2nd accused are acquitted of 
the offence under section 235, Indian Penal 
Code with which they were charged and 
will be set at liberty. 
Appeal allowed. 


(5 M. L. T. 15.) 


MADRAS HIGH COURT. 
SEGOND Crvin APPRAL No. 669 or 1906. 
November 18, 1908. 

Present :—Sir Arnold White, Chief Judge, 
and Mr. Justice Abdur Rahim. 
JAMMALAMADAKU SUBBALAKSH- 
MAMMA AND ANOTHER——PLAINTIFFS 
APPELLANTS 
VETSUS 
JAMMALA VENKATARAYADU AND 
OTHERS-——DEFENDANTS—— 
RESPONDENTS. 

Cul Procedure Code (Act XIV of 1882 ), s». 5862, 591— 
“Decree? as used in s 591, meaning of —Or der af remand 
by Appellate Court—Revised decree by first Court 
pursuant to order of remand—Appeal—Whather ap- 
pellate Court can reverse tts own order of remand— 
Change of perainnel in Oourt. 

The word ‘decree’ as used in section 591, Civil 
Procedure Code, means a decree passed by the Court 
which made the order alleged to be defective, errone- 
ous or irregular. 

When a Court of Appeal has ed an order re- 
manding 8 suit to the first Court for trial on the 
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merits, it is not open to the successor in office of 
tho Judge who constituted tho first appellate Court 
to review lus predecessor’s ordor on tho appeal 
coming on for hearing after submission of the revised 
decree by the first Oourt. 

Suraj Din v. Chat'ar, 3 A. 756 ; Indeet Pandey v. 
Byjnath Singh, 14 W BR. 283; Kharag Prasad v. 
Dur dhari Rai, 14 A. 348,, Brojo Soondur Gossamee v. 
Jugyut Chunder Dey, 21 W. R., 199, and Balvant 
Ramchandra Natu v Secretary of State, 32 B. 482, 
rehed upon. 

Second appeal against the decree of the 
District Court of Guntoor in Appeal 
Suit No. 15 of 1906 presented against the 
decree of the District Munsif of Guntoor 
in Original Suit No. 289 of 1901. 

Judgment.—tThe facts which gave 
rise to this appeal are these :—The plaint- 
iffg brought a suit for specific performance 
of a contract of sale of land and for pos- 
session of the land. The District Munsif 
gave him a decree for specific perform- 
ance but dismissed his claim for possession. 
This decree was affirmed by Subordinate 
Judge. The plaintiff then brought a fresh 
suit for possession. The Munsif held his 
claim was res judicata, The District Judge 
(Mr. Venugopala Chetty) held it was not 
and vemanded the case for disposal on the 
merits. Thedefendant did not appeal against 
this order. The Munsif then gave a dec- 
ree for possession. The defendant appealed 
against the decree. Mr. Venugopala Chetty 
had been succeeded as District Judge by 
Mr. Rice. Mr. Rice took the view that 
the plaintiffs claim for possession was res 
judicata. He held that the order of re- 
mand was wrong, allowed the appeal and 
dismissed the suit. 

We are unable to agree with the 
District Judge that it was open to him to 
review the order of remand which had been 
made by Mr. Venugopala Chetty. The 
question of law is not affected by the fact 
that Mr. Venugopala Chetty had been suc- 
ceeded by Mr. Rice. If the defendant is 
right it would have been open to Mr. 
Venugopala Chetty on the appeal against 
the decree for possession given by the 
Munsif to the plaintiff to review his own 
ordér. 

The question is, it seems to us, on the 
meaning of the word “decree” in section 
591 of the Civil Procedure Code; we think, 
it should be construed as meaning a decree 
passed by the Court which made the order 
which is alleged to be erroneous, defect- 
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ive or irregular. If the word ‘decree’ is 
to be construed quite generally asthe de- 
fendant has contended it should: be, the 
effect would be to give a right of review 
which is not conferred in express terms 
and to cause great inconvenience in prac- 
tice. The construction which we adopt is 
supported by authority. See Suraj Din v. 
Ohattar (1), Luleet Pandey v. Byjnath Singh 
(2), Kharag Prasad Bhagat v. Durdhart Rai 
(8), Brojo Soondur Gossames v. Juggué Chun- 
dur Dey (4) and Balvant Ramachandra Natu 
v. The Secretary of State (5). 

It was contended that it was open to 
us in second appeal to go into the ques- 
tion as to whether the remand order made 
by Mr. Venugopala Chetty was right. In 
our opinion, section 591 of the Civil Pro- 
cedure Code does not empower us to do 
this. 

We must set aside the decree of the 
lower appellate Court and remand the 
case for disposal on the merits. Costs will 
abide the event. 


Oase remanded. 
(1) 3 A. 755. 
2) 14 W. R. 285, 
8) 14 A. 348, 
(4) 21 W. R. 199. 
(5) 32 B. 482, 


(Not reported yet elsewhere. ) 


CALCUTTA HIGH COURT. 


REGULAR Orvik APPEALS Nos. 527 or 1907 AND 
159 or 1908. 
June 11, 1909. 


Present :—Mr. Justice Sharfuddin and 
Mr. Justice Richardson. 


KUNJA BEHARY ROY—DEFENDANT— 
APPELLANT 
VETEUS 

In ReGULAR APPEAL No. 527 or 1907. 

NEMAI CHAND PAL—PLANINTIPF AND 
OTHERS, REMAINING DEFENDANTS— RESPONDENTS. 

In REGULAR APPEAL No. 159 or 1908. 

SRIMATYA BROJESHWAN DASI— 

PLAINTIFF AND OTHERS, REMAINING DEFENDANTS, 


RESPONDENTS. 
Hindu Law—Jont property—Nucleus— Ps esumption 
—Purchase ir name of onemember—Acqutsition—Asstet. 
ance from Jamily furdo. 
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: Where it is admitted that there wasa joint Hindu 
family and a nucleusof joint property, the presump- 
tion is not only that the family remains joint, but 
also that the property ın possession of any member 
of the family is joint family property until the con- 
trary is proved; and as regards any particular pro- 
perty the presumption is not rebutted merely by 
showing that it was purchased in the name of one 
member of the family, and that there are receipts 
in his name respecting it; for all that is perfectly 
consistent with the notion of ita having been joint 
property. 

Anandrao v. Vasanirao, 11 O. W. N. 478 (P.O) ;9 
Bom. L. R. 595, 5 O. L.J. 888; 2 M. L. T. 151; 17 M. 
L J. 184; Dhurm Das y. Musammat Shama Soondri, 8 
M.I. A. 229; 6 W. R. 48 (P. C.) Rama Nath Cha‘teryt v. 
Kusam Kama Dabs, 4 O. L. J. 66 and Lal Bahadur v. 
Kanhaia Lal, 11 O. W. N. 417,; 29 A. 244; 50 L.J. 
840; 4 A. L. J. 227; 2 M. L. T. 147; 17 M. L. J. 228; 
9 Bom. L. R. 597, referred to. 


The presumption is supported by the fact that 
family funds admittedly joint have all along been 
held by the elder branch of the family, and dis- 
bursements have been made from those funds and 
from subsequently acquired sources of income, with- 
out distinction, as from one common stock and that 
it is impossible, therefore, to predicate of any par- 
ticular acquisition that it was made without asmst- 
ance from family funds and did not become part of 
the joint stock. 


Appeal from the decree of the Second Sub- 


judge of Midnapore, dated September 18, 
1907, i 

Babus Ram Ohandra Majumdar and Chandra 
Sekhar Banerji, for the Appellant. 

Mr. B. Ohuckerbutty and Babu Mohini Nath 
Bose, for the Respondents. 

Judgment.—Tbis appeal arises out 
of a suit brought by the plaintiff Nemai 
Chand against his second cousin Kunja 
Behari (defendant No. 1) the latter's wife 
(defendant No. 5) and three other defend- 
ants who are Kunja Boehari’s maternal 
relatives or connections. _ 

The plaintiff claims a-half share in certain 
properties on the ground that they are pro- 
perties to which he andthe defendant No. 1 
are jointly entitled as the surviving mem- 
bers of a joint Hindu family. 


The plaintiff succeeded in the Oout be- 


low and this appeal is preferred by the 
defendants Nos. 1 and 5. 


The following genealogical table shows how 
the principal parties are descended from 
their common ancestor, Madhu Sudhan Roy. 
It will be seen that the latter left two 
sons Anantaram, the elder, from whom 
defendant No.1 is descended and Ananda- 


ram, the younger, from whom the 


iff is descended. 


y. 


Madhu Sudan Ro 


> 
Ananda Ram=Golukmani died 1290 
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Ananta Ram 


| 1. 


Defendant No 8 


Jadu Nath Dutt 


or 1292 (1888 or 1885) 
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Plaintiff. 


Nomai Chand 
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All the subordinate questions in the suit 
(which including a claim for mesne profits, 
is valued at close on Rs. 6,900), have now 
been set at rest, and the only issue to 
be decided is whether the properties of 
which the plaintiff claims a share are joint 
properties or not. It is not disputed that 
if the properties are joint the plaintiff 
is entitled as heir of his mother Titamoni 
and her sister-in-law Alakamanjari. Nor 
is it disputed that Anantaram and Ananda- 
ram lived jointly until the death of the 
latter in 1261. Nor again is it disputed 
that with the exception of certain proper- 
ties acquired by Madhu Sudan (the com- 
mon ancestor) all the properties were ac- 
quired by the defendant No. 1’s grandfather 


and father and none by the plaintiff's 
ancestors. It is also common ground 
that the plaintiffs grand-mother (Golak- 


mani) and his aunt (Alakmanjari) were 
maintained by Gaurhari. The learned Sub- 
ordinate Judge adverts to the fact that 
Alakmanjari used sometimes to do the 
cooking for the family. The plaintiff and 
his mother joined the household, the plaint- 
iff says they were sent for by Gaurhari, 
some two or three years before the plaint- 
iff’s mother died and apparently during 
his father’s lifetime, for it is admitted that 
both his parents died in the family house. 
- His mother’s death occurred in 1290 or 
1292 (1883 or 1885) and as the plaintiff is 
at the present time nearly 40 years of age, 
he could not have been more than 14 when 
he and his mother took up their abode 
with Gaurhari. Gaurhari died in 1294 and 
the plaintiff continued to live with 
defendant No. 1 and was maintained by 
him. If he ever left the family house, 
he returned to it in 1806, and the learned 
Subordinate Judge from whose opinion we 


see no reason to differ, has disbelieved , 


the statement of the defendant No. 1 that 
the plaintiff returned in the capacity of 
a servant. Apparently he remained until 
the quarrel arose which a led to the pre- 
sent suit. 

There being admittedly some joint pro- 
perty the learned Subordinate Judge very 
naturally supposed that the burden of 
proof would lie upon defendant No. 1 
40 show that the family had ceased to be 
a joint Hindu family or if not that the 
i properties in question were not joint family 
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properties and on the evidence adduced? 
it is clear that if the barden is so placod 
defendant No. 1 must fail. 

But it is ingeniously argued on his behalf 
that as the learned Subordinate Judge has 
found that the estate left by Madhu Sudan 
was insufficient to meet the household ex- 
penses, the burden was on the plaintiff to 
show that the earnings of Anantaram 
who is said to have practised as an un- 
certificated mukhtar and to have made some 
added to the 
common estate. The learned Subordinate 
Judge relied on the judgment of the 
Privy Council in Anandrao Gunputrao v. 
Vasantrao Madhavrao (l), in the course 
of which their Lordships say “This 
being so, a nucleus exists and the family 
is joint. The onus is. therefore, on the party 
setting up a case of separate estate.” It 
is contended, however, that, that case is dis- 
tinguishable on the ground that it had been 
found there that the nucleus of joint pro- 
perty was of substantial value and that 
the parties who set up a separate estate, 
had failed to show any “independent or 
separate source of affluence.” 

Beyond observing that the nucleus of 
joint property in the present case is not 
appreciable, we postpone our remarks on 
that subject and deal with the authorities. 
For the earlier authorities we think it is 
unnecessary to go further than Mayne’s Hindu 
Law (17th edition, paragraphs 277-278 and 
235-291). Without too much refining the. 
general rule appears to be that where at 
any rate it is admitted that there was a 
joint family and a nucleus of joint pro- 
perty, the presumption is not only that 
the family remains joint but also that the 
property in possession’ of any member of 
the family is joint family property- until 
the contrary is proved. And as regards 
any particular property, the presumption 
“ that 
it was purchased in the name of one meni- 
ber of the family, and that there are 
receipts in his name respecting it; for all 
thet is perfectly consistent with the 
notion of its having been joint property.” 
Dhurm Das Pandey v. Musammat Shama 
Soondri Debiah (2), cited? by Mayne 

(1) 11 0. W. N. 478 ; 9 Bom. L. R. 595,5 0. L. Kk 


3838; 2 M. L T. 151; 17 M. L. J. 184. 
(2) 38 M. 1. A. 229; 8 W. R. 43 (P. 0.) 
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paragraph 239. That this rule applies to 
families governed by the Dayabhaga School 
is shown by tho case of Rema Nath Ohat- 
terjee v. Kusum Kamini Debi (3). Ts there 
anything suficient, therefore, in the pre- 
sent case to take it oub of the general 
<rule P The earnings of Anantaram as an 
uncertificated mukhtar are not necessarily 
to be considered his self-acquisitions. Itis 
clear that tho greater part of the proper- 
ties which are not ancestral were acquired 
` by Gaurhari, who was employed asa clerk 
in the Midnapore Collectorate and rose to 
ba sharistudar-oa Rs. 150 a month with 
opportunities for supplementing his pay. 
His earnings like those of Anantaram are 
not necessarily to be regarded as self-ac- 
quired property and we can see no reason, 
therefore, why the general rule should not 
apply. The view we take receives support 
from the case of Lai Bahadur v. Kanhaiya 
Lal (4) recently decided by the Privy 
Council and cited by Mr. Chuckerbutty for 
the plaintiff. That no doubt was the case 
of a Mitakshara father who attempted to 
discriminate between his three sons by a 
will which preferred the eldest son to the 
two younger sons. But it is difficult to 
see why the principle should not be applied 
to the present case. There, as her, there 
was a nucleus of joint property. The father 
had been (like Gaurhari-here) in the ser- 
vice of Government and had risen to be 
an Inspector of Schools on a salary of 
Rs. 750 a month, earning eventually a pen- 
sion of Rs. 4,000 a year. The facts lent 
colour to the defence of the eldest son that 
his father had the right to dispose of the 
property acquired by himself as self-ac- 
quired property. But their Lordships held 
that the burden of proving this was on the 
eldest son, and that though. the father had 
purchased properties of considerable value, 
he had made no distinction between his 
income from one source and his income 
from another, that there was but one 
‘common stock of the whole family, into 
which each voluntarily threw what he might 
otherwise have claimed as self-acquired, 
and that the property purchased by or with 
the assistance of the joint funds, was joint 


roperty of the family and not of any 
n 40. L. J. 56. - 

4) 11 C. W. N. 417; 29 A. 244; 50. L. J. 840; 4 
A. L. J. 227; 
R 


p 
J 2 M L. T. 147; 17 M. L. J. 228; 9 Bom. 
L. Bi 597, < 
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particular member of it. It is true that 
all the sons had given their earnings to 
their father, while in the present case 
the plaintiff's branch of the family has 
contributed little or nothing. But we have 
it here that the defendant No. 1 utilised 
the plaintiff's services and it has been found 
that the plaintiff gave his services, not as 
a servant but as a member of the family. 
We are unable, therefore, to say that the 
Subordinate Judge did wrong in placing 
the burden of proof on the plaintiff. 

It must be borne in mind, as Mr. Mayne 
points out, that such questions as the effect 
of the presumption against separate estate 
on the burden of proof, and the quantum 
of proof necessary to rebut the presump- 
tion depond largely on the facts of each 
particalar case. The presumption in the 
present case is supported by the history 
and conduct of the family, by the fact that 
family fonds admittedly joint have all 
along been held by the elder branch and 
disbarsements have been made for those 
funds and from subsequently acquired sources 
of income withont distinction as from one 
common stock and that it is impossible, 
therefore, to predicate of any particular ac- 
quisition that ib was made without assist- 
ance from family funds and did not be- 
-come part of the joint stock. 

A word as to the nucleus. It is said 
that there was no sufficient nucleus. The two 
schedules to the plaint contain 125 items 
of landed property, of these 56 items are 
alimittedly joint ancestral property, and they 
inclnde the first item in the first schedule 
(a property said in the plaint to produes 
an income of Rs. 267 though there is 
no evidence on the point). They also in- 
clude about 100 béghas of land said to 
produce paddy. We cannot say that in the 
circumstances of this family there was not 
an applicable nucleus or that the nucleus 
is so small as to be negligible. 

In the result the appeal is dismissed with 
costs on the usual scale. 

This judgment governs Appeal No. 159 
of 1908 which is also dismissed with costs 
(assessed at two gold mohurs). 


Appeals dismissed, 
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. (11 Bom. L. R. 345.4) 


BOMBAY HIGH COURT. 


Sgconp Orv Apprat No. 244 or 1908. 
March 23, 1909. 

Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
CHHAGANLAL KISHORDAS—PLAINTIFF 

APPELLANT 
versus 

BAI HARKHA—-DEFENDANT—RESPONDENT. 

Ciel Procedure Code (Act XIV of 1882), s. 18— 
Res judicata—Ex parte decree—Defence which ought 
to have been raued but not ratsed—Plea of estoppel 
by res judicata to preva even wher its effect would 
be to sanction an sllegality—Heidence Act (I 
of 1872), 8. 116—Katoppel—Bhagdary Act (Bombay 
Act V of 1862), 5. 83—Votd prossessory mortgage— 
Mortgagor in possession as  tenant—Tenancy agree- 
ments whether void. S 

The mortgage of certain land was unlawful and 
void, being against tho provisions of section 3 of 
the Bombay Bhagdari Act. The mortgagor and, 
after his death, his heir were in possession as 
tenants. Once the mortgagee had obtained an ev 
parte decree for rent against the mortgagor. In an- 
other suit for rent against the heirs of the mortgagor - 

Held, that if the defence of the mortgage being void 
and the tenancy agreements being consequently void is 
good in the present suit, it was equally good and ought 
to have been raised in the previous suit, which had 
resulted in an ex parte decree in favour of the mort- 


60. 

A plea of estoppel by res judicata can prevail 
even where the result of giving @ffect to it will 
be to sanction what is illegal or prohibited by Jaw. 
, If the legality of an act is a’ point substantially 
in dispute it may be a fair subject of compromise 
in Court like any other disputed matter and thus 
become res judicata. Similarly, if it is abandoned 
or not put forward by defendant it must, having 
regard to the provisions of section 18, be deemed 
to have been decided against him. Great North 
West Central Railway v. Oharlebots, (1899) A.O. 124, 
referred to. 

Appeal from the decision of Chimanlal, 
L. Esquire, Sub-Judge, Ist Class, Ahmedabad. 

Mr. H. 0. Ooyajt with Mr. D. A. Shah, for 
the Appellant. 

Mr. Ratanlal Ranchhoddas, for the Respond- 
ent. 

Judgment.—on the 8rd of February 
1893 a possessory mortgage of certain 
Bhagdari land was executed by Govind 
Khodabhai and his brother in favour of 
the plaintiff. On the same day Govind 
passed a tenancy agreement to the plaintiff 
whereby he took the land as lessee for 
five years. Further agreements of a simi- 
lar nature were subsequently executed by 
Govind in the plaintiff's favour, the last 
being of the 18th September 1902 for one 
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year. After the expiry of that year Govind 
continued in possession of the land until 
his death in Juhe 1905. On his death 
his widow the second defendant cultivated 
the land on behalf of herself and the first 
defendant her minor son. This snit has 
been brought by the plaintiff to recover 
the rent of the land for two years namely 
1904-5 and 1905-6. Now objection has been 
taken that rent accruing due in the life- 
time of Govind is not claimable against 
the defendants personally in this suit. The 
plaintiffs come here in special appeal having 
failed in both the lower Courts. 

The land, the subject of the mortgage 
and of the tenancy agreements, is Bhag- 
dari land, part of a Narwa, but not a 
recognised sub-division of a share or Bhagdari, 
the mortgage is, therefore, unlawful and 
void under section 3 of the Bhagdari Act 
(Bombay Act V of 1862). It is argued 
on behalf of the defendants that the ten- 
ancy agreements whether express or im- 
plied under which the mortgagor, Govind 
and his heirs, have remained in posses- 
sion are void as being alienations tainted 
with the same vice aa the principal trans- 
action and that rent is, therefore, not re- 
coverable. For the plaintiffs it is contended 
that not only arethese agreements sound but 
also that they are no longer open to the 
defendants because the plaintiff’s right to 
recover rent has been established by an 
ex parte decree against Govind obtained by 
the plaintiff for rent in respect of the 
years 1902-3 and 1903-4. It: is argned 
that the questions now raised by the 
defendants might and ought to have 
been raised in the suit in which the decree 
was obtained and must be taken to 
have been decided against the plaintiff since 
they claim title merely by virtue of their 
heirship to Govind. It cannot be disputed 
that if the points now raised by the de- 
fendants are good they wonld have been 
equally good for the purposes of defence 
in the previous suit; they ought, therefore, 
to have been raised. It was, however, sug- 
gested by the pleader for the defendants 
that a plea of estoppel by res judicata can- 
not prevail where the result of giving effect 
to it will be to sanction what is illegal. 
This, however, is not the law. No such 
limitation is contained in section 18 of the 
Code of 1982. If the legality of an act 
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is a point substantially in dispute it may 
be a fair subject of compromise in Court 
like any other disputed matter and thus 
bacome res judicata [see Great North-West 
Central Railway v. Oharledots (1)]; similarly 
it is abandoned or not put forward by a 
defendant it must, having regard to the 
provisions of section 13, ba deemed to have 
been decided against him. The defences 
raised are, therefore, not now opsn to the 
defendants and the plaintiff is entitled 
to the rent claimed. 

We reverse the decree of the lower Courts 
aud pass a decree for the plaintiff for 
the amount claimed with costs throughout. 


Decree reversed. 
(1) (1899) A. C. 124, 


(5 L. B. R. 34.) 


LOWER BURMA. CHIEF COURT. 
FULL BENCH. 
Cetin Revision No. 317B or 1903. 
January 12, 1909. 

Present :—Sir Charles Fox, Chief Judge, 
Mr. Justice Irwin and Mr. Justice Hartnoll. 
KYAW WA—-ACOUSED—PETITIONER 

. versus 
EMPEROR —Opposire-Party. 

Criminal Proreñdure Code (Act V of 1898), 84. 108, 120, 
123—Security to keep peace on expiration of period of 
imprisonment or trantportaty »—Commencementof period 
of security—Security when to be deminded—Prveeed- 
ings when to ba laid before Sess'ons Judge —Jurisdic- 
tim of Sessions Judge to order impris mmen’ tn default 
of security before ex,nration of sentence—Failure to giv} 
notice to accused a fatal defect. 

The petitioner was convicted by the Magistrato of 
an offence punishable under soction 826, I. P. C., and 
sentenced to seven years’ transportation He was 
further ordered to farnish security for keeping the 
peace for two years after hia release,’ such sccurity to 
be furnished within one month from the date of 
sentence. The petitioner failed to furnish security 
within this time and the proceedings wero submitted 
to the Ssssiona Judge, who, without giving tho 
petitioner an opportunity of being heard, ordered that 
after tho expiration of his sentence the petitionor 
should suffer imprisonment in default of his furnish- 
ing security as domanded by the Magistrate : 

Keld, that the Magistrate’s order was erroncous in 
so far as it ordered the security to be furmished within 
one month from the date of sentence. The case fell 
under sub-section (1) and not under sub-section (2) 
of section 120, Criminal Procedure Code. 

Held, further, Irwin, J. dissenting), that the Sessions 
Judge had jurisdiction to pass orders in the caso 
before the expiration df the petitioner's sentonce. 
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The proceedings in such a case should bo submitted 
forthwith to the Sessions Judge, who should pass 
orders as soon as possible after ho recoives the Magis- 
trate’s proceedings; the law does not require him to 
wait until the expiration of the sentence boforo pass- 
ing an order. 9 

An order to give security is uncalled for when a 
sentence of imprisonment or transportation for so 
long a term as seven years is passed for tho offence 
committed. 

It 18 a fatal defect in regard to an order under section 
128 (8) that it was passed without giving tho accused 
an opportunity of being heard by the Sessions Judge, 
Nga Hinturg v. King-Kmperor, 3 L. B. R. 43, referred 
to 


Per Irwin, J.—The submission of the proceedings to 
the Sessions Judge before the expiration of theaccused’s 
sentence of transportation is not warranted by anything 
in the Criminal Procedure Code, tho Sessions Judge had, 
therefore, no jurisdiction to pass orders under section 
123 (8). The word “aforesaid” in section 123 (2) operates 
as a repetition of the words of sub-section (1), namely, 
“does not give ‘such security on or before the date 
on which the period for which such sccurity is to be 
given commences.” 

King-Emperur v. Tha Hla'ng, 41. B R. 205, relied 


upon. 
Judgment. 

Fox, C. J.—The Magistrate sentenced the 
accused on the 6th April 1908 to transporta- 
tion for seven years, and required him to give 
security in the following terms :— 

“ I farther order that acoused do furnish, 
on or before the 5th May 1908, security 
Rs. 75, with two sureties in the like amount 
for keeping the peace for two years after his 
release. ”’ 

The accused appealed to this Court and 
his appeal was summarily dismissed. 

On the proceedings being submitted to the 
Sessions Judge under section 123 of the Cri- 
minal Procedure Code in connection with 
the order for security, he made the following 
order :— 

“ I accordingly direct under section 123, 
Criminal Procedure Code, that after the ex- 
piration of the sentence which Nga Kyaw 
Wa is now undergoing, he suffer simple im- 
prisonment until such time as he furnishes 
the security demanded by the Magistrate for 
a term not exceeding two years.” 

In my opinion the order of the Sessions 
Judge should properly have been in the form 
of an order of his Court requiring the accused 
to farnish security. The order made was 
for imprisonment until the accused furnished 
security. Sub-sections (1) and (5) of section 
123 provide for imprisonment if a person 
called on to give security by an effective order 
fails to do so. An order by the Sessions 
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Judge ordering the accused to give security 
was required because, although a Magistrate 
may order an accused to give securily for 
over a year, that order cannot be enforced 
and no penalty is attached to disobedience of 
it, except the temporary one of detention in 
prison until a higher Court passes its order 
on the case. 

The opening , words of sub-section (1) of 
section 123, “ If any person ordered to 
give security under section 106 or section 118 
does not give such security on or before the 
date on which the period for which such 
security is to be given commences,” read in 
conjanction with the provision in section 120 
that when a person is, at the time of the 
order for security, sentenced to or undergoing 
imprisonment, the period for which the secu- 
rity is required shall commence on the 
date on which the sentence expires, do not, 
in my opinion, necessarily affect the question 
of when the Sessions Judge or High Court 
is to pass its order under sub-section (3) of 
section 123, It is not clear to me what the 
Legislature meant by the use of the words 
“ as aforesaid ” in sub-section (2) of the 
section, but looking at the special provisions 
as to ordering security for over a year it 
appears to me that it was intended that if.a 


Magistrate orders security for over a year, he’ 


should submit his proceedings to a higher 
Court as soor as possible, and that Court must 
then pass its order, which, if it be an order 
requiring security, is the order to be given 
effect to under sub-section (5) of section 123. 

A Magistrate may order security for a period 
up to a year at the time of passing sen- 
tence and that order is at once an effective 
order. A Sessions Court or High Court can- 
not of necessity order security for over a year 
simultanconsly with a Magistrate’s sen- 
tence and order for secumty for over a year, 
bot it appears to me that it was intended that 
it should pass such an order, if it thinks fit, 
as soon as possible after it receives the Magis- 
trate’s proceedings, and that it was not intend- 
ed that it should wait until the expiration 
of the sentence before passing any order. 

Tho Magistrate’s order in the present case 
was erroneous in so far as it named a day 
on or before which security was to be given. 
The case fell under sub-section (1) and not 
under sub-section (2) of section 120. 

The Magistrate should, in my opinion, have 
submitted his proceedings forthwith ‘to the 
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Sessions Judge. If the latter after calling 
upon the accused to sh.w cause against an 
order for security being made by him, and 
giving him an opportunity of showing cause, 
had ordered him to give security, I think 
such an order would have been within the 
Judge’s jumsdiction, and I.sce no substantial 
objection to the addition to such an order of 
a direction that if the accused failed to give 
the secumty required he should be kept in 
the kind of imprisonment directed by law. 

What is, in my opinion, a fatal defect in 
regard to the order in the present case is 
that it was passed withont giving the accused 
an opportunity of being heard by the Ses- 
sions Judge before it was passed, and for that 
reason I would set the order aside. 

Such an order appears to me to be uncalled 
for when a sentence of imprisonment or trans- 
portation for so long a term as seven years 
is passed for the offence committed. 

Irwin, J.—On 6th April 1908 the Senior 
Magistrate of Bassein convicted Nga Kyaw 
Wa of an offence punishable under section 
326, Penal Code, sentenced him to seven 
years’ transportation, and added this order : 

I further order that accused do furnish, on 
or before 4th May 1908, security Rs. 75, with 
two sureties in like amount for keeping the 
peace for two years after his release.” 

The prisoner appealed to this Court against 
the conviction and sentence. The appeal was 
summarily dismissed on 15th May 1908. 

On 1lth August 1908 the Magistrate record- 
ed this further order- “ The accused has 
failed to furnish security and I have been un- 
able to get sureties for him. I, therefore, sub- 
mit the pruceedings under section 123 (2) to 
the Court of Session for orders under -section 
123 (3) of the Code of Criminal Procedure.” 

The Sessions Judge on 28th August 1908 
recorded an order in which he reviewed the 
facts, and concluded - “I accordingly direct 
under section 123, Criminal Procedure Code, 
that after the expiration of sentence which 
Nga Kyaw Wa is now undergoing he suffer 
simple imprisonment until such time as he 
furnishes the security demanded by the 
Magistrate for a term not exceeding two 
years.” 

It docs not appear from the record that the 
Sessions Judge gave Kyaw Wa any oppor- 
tunity of being heard, either personally or by 
plender,—Nga Hinaung v. King-Emperor (1). 

(1) 8 L. B. R. 43, ` 


Vol. 11] 


KYAW WA V. EMPEROR. 


In the warrant issued by the Sessions 
Judge it is recited that Kyaw Wa was at the 
time of receiving sentence required by an 
order under section 105 of the Code of Crimi- 
nal Procedure to executo a bond that he would 
keep the peace for two years from 6th April 
1915. This is not the fact : the Magistrate’s 
order is for two years after his release ; his 
release will under ordinary rules probably 
take place many weeks before 6th-April 1915, 
if he gives security. Theterms of the Ses- 
sions Judge’s own order are “two years after 
the expiration of sentence.” I have no fault 
to find with this expression, but the date of 
“ expiration ” of the sentence must be held 
to mean the date on which the prisoner would 
be released if he were not detained for any 
other matter than the sentence of seven years’ 
transportation. 

The prisoner has appealed against the order 
of the Sessions Judge. As there is no appeal 
against the order, his petition is treated as a 
petition for revision 

The petition contains no intelligible grounds 
for interference, but as petitioner asks us to 
quash the order it has to be considered whe- 
ther the Sessions Judge had any jurisdiction 
to make ib. 

The period for which the security was to 
be given was correctly fixed by the Mugistrate 
under section 120 (1) to commence at the 
time when the sentence of transportation ex- 
pires, but the order to give the security on 
or before the 4th of May is, in my opinion, 
illegal, because section 123 (2) only permits 
the Magistrate to take further action when 
the accused “ does not give such srourity as 
aforesaid.” It is clear that the word “ afore- 
said ” operates as a repetition of the words 
of sub-section (1), namely, “does not give 
such security on or before the date on which 
the period for which such security is 0 be 
given commences.’ 

If the words have not that meaning they 
are exceedingly vague, and it would be open 
to the Magistrate to submit the proceedings 
to the Sessions Judge cn the same day on 
which he passes sentence. That, no doubt, 
would be in harmony with section 120 (2), 
but sub-section (2) does not apply here, and it 
would be entirely out of harmony with section 
170 (1) and section 123 (1), and the direction 
to issue @ warrant for bis detention in prison 
pending the orders of the Sessions Judge 
would be superfluous, With respect to this 
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warrant it is siguificaht that while section 
123 (1) makes provision both for cases in | 
which the prisoner is in jail and cases in which 
he is not, section 123 (2) provides only for 
cases in which he is not in jail. This is an- 
other indication that it is not intended that 
the proceedings should be laid before the 
Sessions Judge in any case while the respond- 
ent is undergoing a substantive sentence of 
imprisonment. 

But the most decisive indication of the 
meaning of clause (2) is contained in the 
words “except in the case next hereinafter 
mentioned” in clause (1). Cluuse (2) con- 
stitutes an exception to the directions contain- 
ed in the latter part of clause (1) ; and the 
first part of clause (1), down to the word 
“commences,” governs every case in which 
a person is ordered to give security under 
section 106 or section 118, whether for less 
or for more than one year. 

The words “as soon as conveniently may 
be ’ are qualified by the condition that the 
prisoner must have failed to give security 
within the time allowed before anything fur- 
ther is done. The law allows the prisoner 
to give the security at any time he likes be- 
fore the sentence of transportation expires, 
and if he does not give it within that time 
the Magistrate is required, under sub-section 
(2), when the sentence of transportation ex- 
pires, to issue a warrant directing the prisoner 
to be detained in prison pending the orders of 
the Sessions Judge, and to lay the proceeding 
before the Sessions Judge. There is to my 
mind no room for doubt about the meaning 
of the section 

The submission of the proceedings to the 
Sessions Judge before the sentence of 
transportation expired was, I think, not 
warranted by anything in the Code. The 
Sessions Judge, therefore, had, in my opinion, 
no jurisdiction to pass an order under sub- 
section (3). 

The case is almost identical with that of 
King-Emperor v. Tha Hlaing (2). The only 
distinctions aro (a) that in that case the 
accused was ordered to give security for six 
months only and was, therefore, sentenced by 
the Magistrate to six months’ imprisonment 
in default instead-of being sent before the 
Sessions Judge, and (b) that the prisoner in 
that case did not apply for revision. My 
learned colleagues held that it was not neces- 

(2) 4 L. B, R. 205. 
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sary to interfere with the Magistrate’s order 
imposing imprisonment in default before the 
period for which the security was to be given 
commenced. If I understand-the judgments 
aright the learned Chief Judge held that the 
Magistrate’s order was irregular but con- 
venient, while Mr. Justice Hartnoll held that 
it was not irregular, at any rate in substance. 
Iam unable to distinguish the two cases. 
Both seem to me to be governed by the same 
law. 

Apart from the legal aspect of the case, 
I think it is extremely inconvenient and 
undesirable that the prisoner should be press- 
ed, or even encourged,. to furnish security 
at adate long before his sentence of trans- 
portation expires. If he did furnish security 
now, the sureties might be dead, or worth 
nothing, or might have removed to a distant 
place, before the sentence expires ; if so, the 
bond would be worthless. 

I have only to add, in view of the diffi- 
culties which appear to have influenced nfy 
learned colleagues in The Hlaing’s case, 
(2), that in all cases under section 106, 
Code of Criminal Procedure, whether the 
term of security be less or more than one year, 
I think the warrant issued for execution 
of the substantive sentence ought to con- 
tain a statement that an order to give security 
has been made, and a direction to the officer 
in charge of the jail to produce the prisoner 
before the Magistrate on expiry of the sub- 
stantive sentence unless he meantime receives 
an intimation from the Court that secu.ity 
has been furnished. As I am of opinion 
that the Sessions Judge had no jurisdiction 
to deal with the case, I would set aside his 
order, 

The opinion of the majority of the bench 
being different, I agree to setting aside the 
Sessions Judge’s order on the ground that 
it is unnecessary in addition to sucha long 
sentence of imprisonment as seven years. 

Hartnoll, J.—The fagts on which this refer- 
ence has been made have been set out by 
my learned colleague and” so there is no 
necessity to set them out again. It seems to 
me that the words used in section 123 (2) 
of the Code of Criminal Procedure are not 
too clear, and in order to arrive at the in- 
tention of the Legislature it appears necessary 
40 consider the law and the object with which 
jt was made. When proceeding under sec- 
tions 106 and 110, the law allows the Magis- 
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trate to pass an order requiring security to be 
given for a period not exceeding three years. 
Tf the security ordered to be given is for a 
period of one year or less, then, if the security 
is not given for the period for which it -is 
demanded, the person placed on security is 
detained in jail for such period or until with- 
in such period he furnishes it; but where 
the security ordered to be given is for a 
period of more than one year, and itis not 
given, the proceedings have to be laid before 
a superior Court for further orders. The 
object of such legislation clearly is that the 
Magistrate’s power to detain a person in jail 
in default of giving security shall be confined 
to the period’ of one year; but that if it is’ 
necessary for a person to be detained in jail 
for such default for a period exceeding one 
year it shall be on the order of a Court 
superior to that of a Magistrate—in this pro- 
vince of the Court of the Sessions Judge. It 
certainly seems to me that it could never 
have been the intention of the Legislature 
that in cases coming under section 106 the 
Sessions Judge should not pass orders until 
the substantive term of imprisonment inflicted 
for the proved offence has expired. Section 
123 (2) states that the proceedings shall 
be laid as soon as conveniently may be before 
the superior Court ; section 123 (3) contemp.-’ 
lates further enquiry and evidence. Both in 
the interest of the prosecution and the ac- 
cused it stands to reason that any further 
enquiry necessary should be held’ when the: 
facts are fresh and when any further in- 
formation or evidence necessary can, if possi- 
ble, be obtained. As time elapses, facts 
become forgotten and evidence unobtainable 
through various causes such as death and 
change of residence. To take the present 
case, although this is a most unusual one, 
Maung Kyaw Wa might be seriously pro-, 
judiced by not having his order for security 
considered for the best part of seven years. 
To go back to the words of section 123 (2), T 
am not at all sure that the words ‘as afore- 
said’ should be construed as referring to the 
date on which the period for which such 
security is to be given is to commence. They 
may merely refer to the security to be given. 
It may possibly be that the language of tho 
section is defective and merely refers to orders 
passed under section 118. However that 
may be, and having regard to the last worda 
of it and section 123 (3),I am certainy of 
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the opinion that the Legislature intended 
cases like the present to be laid before the 
superior Court without undue delay after the 
order of the Magistrate has been passed. 
Applying this view to tho present case I am 
of opinion that while the Magistrate was 
wrong in ordering Kyaw Wa to give security 
on or before the 4th May last, since he has 
time to do so up to the date of the expiration 
of his sentence, he may well have ordered 
that, if security had not been given by them, 
the proceedings should be laid before the 
Sessions Judge for orders. The form of the 
order of the Sessions Judge would seem to me 
to be fair and reasonable enough, and if firstly 
T agreed with him on the merits of the 
case and secondly his proceedings did not 
disclose a fatal defect in that he did not notice 
Kyaw Wa and give him an opportunity of 
being heard before passing the order he did, 
it would have been sufficient, in my opinion, 
to order that the warrant be brought into 
conformity with it. Such a warrant would 
merely be a direction to the Superintendent 
of the Jail to do what the law directs, and he 
could not act without such a warrant. 

Coming to the merits of the case Jam of 
opinion that the order to give the security 
after so long a detention in prison was un- 
necessary and an unduly severe order to pass, 
and on this ground I would set aside the 
order that Kyaw Wa should give security. 

In this view itis unnecessary to consider 
the question of the defect in the proceedings 
of the Sessions Judge noted above. 


Order set aside. 


(5 L. B. R. 40.) 

LOWER BURMA CHIEF COURT. 

Ssooxp CIvIL ArPRATLI No. 83 or 1908. 
February 4, 1909. 

Present :—Mr. Justice Irwin. 
MA DUN—PGLAINTIFF—ÅPPELLANT 
versus 
LU O AND ANOTHER— DREFENDANTS—- 


RESPONDENTS. 

Bale or mor'gtge—Morigage wilhiut possessior— 
Possession subsequently given to m 'rtragre—Entry 
tn Land Records Register IX, effect of—E idence Act 
(I of 1872), 38 8, 161—Hvridence—Admisvibility of 
pyatpaing, uxsigred by person reporting, t! prove 
report—-Written repor'—Official making entry can use 
pyatpaing for /efreshing memory—Hffect of such use. 
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When lend is mortgaged without posseasion, and 
possession is subsequently given to the mortgagee, 
the burden of proving that the transaction in which 
possession was given wasan outright sale lies in the 
first instance on the mortgagee. The burden may be 
shifted by proof of a report of an outright sale made 
to the thugyi, or by evidence of other relevant facts. 

Ko Po Win v. U Pe, 11 Bur. L. B. 37, followed. 

Ma U Jit v. Mdyng Po Su, 8 Bur. L. R. 189; 
Maung Po Te v. Maung Po Kyaw, 1 L B R. 215, 
Ma Dun Ma y. Maung Kyaw Zan,11 Bur. L. R. 258, 
referred to. 

An entry in Land Records Register No. IX is at 
best nothing more than a report or note ofa transaction 
which has already been effected; the transaction can- 
not be assumed to have been effected by the entry. 
Ma UYitv. Maung Po Su, 8 Bur. L. R. 189, re- 
ferred to. š 

A pyatpaing or the outer foil of Land Recorda 
Register IX, not signed by the person making the 
report of the transaction to which it refers, is nob 
admissible in evidence to prove the report. It does 
not become a written report unless signed by the 
person reporting. But when the official making the 
entry gives oral evidence abont the oral report, he 
can refresh his memory by referring to pyatpa:ng. 
When used in that way, the entry becomes evidence, 
within the defimtion of the term in section 8 of the 
Evidence Act and should be placed on the record. 

Mr. Ormiston, for the Appellant. 

Mr. R. N. Burjorgi, for the Respondents. 

Judgment.—lit is common ground, 
that Ma Dun mortgaged her lands to Maung 
Lu O for Rs. 125, and that she subsequent- 
ly, in Pyatho 1264, gave him possession of the 
lands on account of principal and interest 
Rs. 204. Ma Dun says the latter transaction 
was a usufructuary mortgage, Lu O says it 
was a sale outright. 

The Court of first’ instance laid the onus 
of proof on plaintiff, and held that she had 
discharged it, and gave her a decree for re- 
demption. The lower appellate Court held that 
the onus was rightly placed on plaintiff, and 
that she had not discharged it; the decree 
was, therefore, set aside. 

The first ground of second appeal is that 
the onus was wrongly placed on the plaintiff. 
The following cases were referred to. - In Ma 
U Yit v. Maung Po Su (1), the question of 
burden of proof does not seem to have been 
raised. Mr. Justice Birks said the burden 
was admittedly on the plaintiff’ In Maung 
Po Tev. Maung Po Kyaw (2), the same learned 
Judge had concurred in a judgment in 
which the burden was laid on the defendant 
although he had this exceptional fact in his 
favour, that before taking over possession of 
the land he held a mortgage deed in which 

8 Bur. L. R. 189. 

2) 1 L, B. R. 215, 
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“there was a clause providing that the property 


should be forfeited on failure to pay the mort- 
gage-debt with interest. In Ko Po Win v. 
U Pe (8), the lest mentioned ruling was 
referred to, and adhered to so far as it was 
applicable, but it was held that proof of 
the fact that the plaintiff reported the 
transaction to the thugyt as an outright 
sale was sulficient to shift the onus to the 
plaintiff. In Ma Dun Da v. Moung Kyaw 
Zan (4), Mr. Justice Birks sitting alone refer- 
red to the three previous cases and laid the 
onus on the defendant because she did not 
adduce any evidence of the entry in register 
IX. 

I am bound by the ruling in Ko Po Win v. 
U Pe (8), and the effect of that ruling is that 
when land is mortgaged withoot possession, 
and possession is subsequently given to the 
mortgagee, the burden of proving that the 
transaction in which possession was given 
was an outright sale lies in the first instance 
on the mortgagee. Thé burden may be shifted 
by proof of a report of an outright sale made 
to the dimgyt, but obviously it might equally 


‘be shifted by evidence of other relevant facts. 


The learned Chief Judge’s view evidently was 
that the real question was one of fact rather 
than of burden of proof. The initial burden 
of proof is determined byfacts on which there 
is absolute agreement. When disputed facts 
come to be considered it is idle to speak any 
longer about onus of proof. This is particularly 
so when a question of a report to a thugy is 
in dispute. Even when the evidence that the 
plaintiffreported anoutright sale is so weighty 
as to leave no room for doubt about the fact, 
there may still remain a doubt whether the 
parties meant that there should be an outright 
sale, or whether they had really agreed ona 
mortgage, but had agreed to report it as a sale 
in pursuance of the common custom. The 
only way to arive at a correct decision is to 
weigh the evidence asto the report in the 
same scales with all the other evidence bearing 
on the agreement made between the parties. 
In the present case pyatpaing, that is to say, 
the outer foil of Land Records Register IX, 
was produced and admitted in evidence, but 
in giving judgment the Sub-divisional Judge 
held that it was not admissible becanse it was 
not signed by the plaintiff. Maung Cheik v. 
Maung Tha Hmat (5) was cited. The lower 


(8) 11 Bur. L. R. 37. (4) 11 Bur. L. R. 253. 
(6) 1 I. B. R. 260. ; 


appellate Court did not expressly say that 
the document was admissible, but pointed out 
that the report was proved by plaintiff’s own 
witness and that she had admitted signing 
the original. The report to the thugyt as 
noted in the pyatpaing was not only taken as 
proved, but was used as a fact shifting the 
onus of proof to the plaintiff. Here I think 
the learned Judge was led into a fallacy. 
He said: “When a plaintiff admits a transfer 
in which it is noted that the transaction is an 
out-and-out sale, butclaims to recover the land 
on a contemporaneous oral agreement at the 
time of transfer, the burden of proving this 
oral agreement lieson her.” This assumes 
that the transaction was effected by the entry 
in Register IA, which it certainly was not; 
such an entry at its best is nothing more than 
a report or noteof a transaction which has 
already been effected, it may be orally or it 
may be by a formal document. Therefore, itis 
a complete misdescription of facts to speak of 
an oral agreement contemporaneous with 
transaction effected by an entry in the 
register. See the remaks of Mr. Justice Fox 
in Ma U Yit v. Maung Po Su (1). 

The pyatpaingis not signed by Ma Dun, 
and it is, therefcre, not admissible to prove 
the report. The defendant could have sum- 
moned the officer in whose custody the Register 
(IX) was, to produce the register contain- 
ing the counterfoil, which presumably was 
signed by Ma Dan. Butit does not appear 
that the pyaipaing was used for the purpose 
of proving the report. <A report of 
this nature to a thugyt is commonly made 
in the first place orally. When the person 
reporting signs the register he has made a 
written report in addition to the oral one. In 
the present case the thugy was called and 
gave oral evidence about the oral report. He 
could have used the pyatpaing to refresh his 
memory and then section 161 of the Evidence 
Act would apply. A document used in that 
way becomes evidence, within the definition 
in section 3 of the same Act, and should be 
placed on the record. The pyatpatng seems 
to have been shown tothe fhugyt in cross- 
exmination, though the learned Judge omitted 
to mark the point at which cross-examination 
began. Its admission or rejection was a 
matter of no consequence, as Ma Dun had 
already admitted the fact that the lands 
were shown inthe pyatpaing as made over 
outright, 
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The issue is whether at the time when 
possession of the lands was given to “the 
defendant it was agreed between the parties 
that plaintiff should retain the right of re- 
demption. Plaintiff expressly admitted that 
she signed an entry in Register IX in which 
it was recorded that the lands were made 
over outright in satisfaction of a debt of 
Rs. 204, but she says the real agreement was 
that she was to retain the right of redeeming 
the lands for Rs. 204, and that she told the 
thugyt that this was so. 

Lu O denies that he ever promised to allow 
Ma Dun to redeem. He says Aung Ba was 
present at the mutation of names, but Aung 
Ba was not called by either party. Lu O called 
two witnesses. His nephew's wife Ma So Nwe 
says she tried, at Ma Dun’s request, to find a 
purchaser for the land for Rs. 350, but failed, 
as the lands are badly situated. Lu O’s 
nephew Po Sin says that Ma Dun asked Lu 
O to take over the lands in satisfaction of the 
debt and he atfirst refused. This statement 
is so totally inconsistent with all the other 
evidence on both sides that I cannot place 
any reliance on this witness. 

The principal witness is the #hugyi 
Maung Shwe Ya. From his evidence there 
is no doubt that Ma Dun was very reluctant to 
surrender her lands altogether, and she bar- 
gained for a considerable time to induce Lu O 
either to take over the garden land alone and 
leave her the paddy land, or to take both 
ona usufructuary mortgage. He says they 
eventually “came to me and asked me to 
register an out-and-ont transfer, which I 
did. Previous to making entries in the 
pyatpaing I asked them if they had come to 
terms, and plaintiff replied that they had, and 
that she agreed to an out-and-out transfer.” 
When re-examined he said: “I mean to say 
that nothing was mentioned about redemption 
in the pyatpaing.” “There was no agreement 
to my knowledge that redemption was to be 
or would be allowed.” The thugyt seems to 
me to be in the main a truthfol 
witness, but it is obvious that he would be 
afraid of laying himself open to censure from 
bis official superiors if he admitted having 
recorded a report of a sale when he knew that 
the real agreement was a usufrnuctuary mort- 
gage. His first statement is a guarded one. 
He does not say that the parties reported 
that they had sold and bought, but that they 
asked him to register a sale. Ma Dun says 
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she was led to believe that it was usual to 
mention the transfer as an outright one, and 
there is not the least doubt that mortgages 
were frequently entered in Register IX as 
sales. 

Ma Dun says Maung Taik and Tha Po were 
present at the mutation of names. Maung 
Taik does not say he was present. Tha Po, 
the headman, says he was present and heard 
the defendant promise to allow Ma Dun to 
redeem the lands when she liked: he went 
away, leaving them in the thugyt’s house. 
The thugyt does not remember whether Tha Po 
was present or not. He says Ma Dun’s 
brother Po Te was present, but Po Te denies 
this, and from a subsequent admission of tho 
thugyt, madein answer to aquestion by the 
Judge, it is quite certain that he was not 
present. 

Both Maung Taik and Po Te support Ma 
Dun’s statement that some days before muta- 
tion Lu O promised to allow Ma Dun to 
redeem. Po Taik, aged 69, seems to be a 
perfectly impartial witness, and his story 
scems a most probable one. He says defendant 
first pressed Ma Dun to give him the lands 
outright, and failing to persuade her he asked 
her to sell them and pay his debt or give him 
a usufructuar# mortgage. 

The thugyt says Ma Dun tried to redeem 
in 1904, before the price of land began to 
rise, and the garden land alone was worth 
Rs. 700. Ma Dun's only object in giving 
possession of the lands must have been to 
stop the accumulation of interest. She conld 
gain nothing, and might lose largely, by giv- 
ing up all her rights in 1903 without receiv- 
ing a single pice for theright of redemption. 
She admits having asked Ma So Nwe to sell 
the lands, but says she required Rs. 300 for 
the garden land alone. I am disposed to 
believe her. 

The thugyt says he advised Lu O to allow 
redemption in 1904 because he thought Ma 
Dun would win if she sued for redemption. I 
think this is a strong indication that there was 
an agreement for redemption, and that the 
thugyt knew it. 

There is another indication of the laxity 
which the thugyi permited himself in making 
entries in register IX. The land was never 
registered in Ma Dun’s name at all, but in 
the name of her deceased father, Maung Mo. 
The thuyyt was informed at the time that Ma 
Dun had a brother, yet he registered the sale 
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without even seeing the brother, Po Te. It 
was only a month later that he got Po Te to 
sign the entry. 

To sum up. Tt is notorious that the custom 
of reporting mottgages as sales, which Ma 
Dan says she was led to believe existed, really 
did exist. Defendant’s statement that he 
did not promise to allow redemption is not 
supported by any direct evidence except that 
of his nephew, whose evidence is untrust- 
worthy. Ma Dun is supported by her brother 
and by Maung Taik and headman Po Tha, 
both of whom appear to be impartial. Ma 
Dun could gain nothing by the transaction 
which defendant sets up, and no motive for 
such a foolish action appears on the record. 
The thugyt’s evidence, even if it stood alone, 
would not establish the fact that the lands 
were sold outright. 

I, therefore, set aside the decree of the Divi- 
sional Court, and restore that of the Court 
of first instance except as to the six months 
allowed for redemption. 

The respondents will pay the appellant’s 
costs in all Courts, including second appeal 
No. 230 of 1906, and as the sum of these 
costs considerably exceeds the mortgage debt 
the respondents will restore the lands to the 
appellant forthwith. : 
Decree set aside. 


(5 L. B. R. 44.) 

LOWER BURMA CHIEF COURT. 
Second Cry APPKAT No. 274 or 1908. 
February 11, 1909. 

Present :—Mr. Justice Irwin. 

P. V. VARIVAN CHETTY AND OTRERS— 
APPBLLANTS— APPLICANTS 
versus 
PO SAING—Resronpent—Opposite Parry. 

Civil Procedure Code (Act V if 1908), Order XLI, 
Rule 19—Dismnrasal if appeal for default—Applicatun 
for re-admisswn—Negligence of advocate—Absence of 
advocate on day fined for hearing of appeal—No proper 
a'rangemen's fur having the appeal argued during his 
absence—Sufficient cause. 

On the day fixed for the hearıng of an appeal, the 
advocates of the appellants were absent from Rangoon 
they had asked another advocate R to look after 
thoir cases and R told the head clerk to have the 
case mentioned by some other advocate. When the 
case was called up, the clerk was absent through a 
mistake. Tle appeal was dismissed for default 
of appearance. The appellants applied for restora- 
tion of the appeal ; 
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Held, that the appellants have not shown that they 
were prevented from appearing by any cause whatever 
except the neglect of their advocates, for which no 
adequate excuse was put forward. 


Held further, that the appellant's advocates did not 
even attempt to make any provision for having the 
appeal argued on the day fixed; and neither in the 
affidavits nor at the hearing of this application was 
any excuse whatever offered for this neglect. 


Mr. R. N. Burjorjt, for the Applicants. 


Judgment.—tIn this appeal the 21st 
December was fixed for hearing the appellant 
under section 551 of the Code of Civil Pro- 
cedure, 1882. Under sub-sectidn (2) of that 
section it was dismissed for default of appear- 
ance. On 20th January the present applica- 
tion was made to re-admit the appeal under 
the new Code, Order 41, Rule 19. In support 
of the application affidavits have been made 
by Mr. R. N. Burjorjee and by the head 
clerk ofthe firm of Messrs. Burjorjee and 
Dantra, the advocates for the appellants. 


The case as stated in the affidavits is as 
follows. On 21st December the members of 
the firm of advocates were absent from . 
Rangoon. They had asked Mr. R. N. Burjorjee 
to look after their cases. On the morning of 
21st December the clerks of the firm went to 
Mr. R. N. Burjorjeo with the briefs in the 
cases fixed for that day. Mr. R. N. Burjorjee 
directed the head clerk Maung Ba to look 
after the cases on the appellate side; he said 
he would come there if he could; otherwise 
Maung Ba was to have the cakes mention- 
ed by some other counsel and Mr. R. N. 
Burjorjeo instructed Maung Ba what was to 
be done in each case. Mr. R. N. Barjorjee then 
went to conduct a case inthe Sub-divisional 
Court of Insein. Maung Ba went and waited 
in Court No. 1, where the bench was to sit. 
He had the cause list in his hand, and he 
made the mistake of thinking that all the 
cases on the list would be called in one and 
the same Court. He did not notice that the 
single Judge, before whom the present appeal 
was set down, was sitting in Court No. 2. 
Maung Ba had to attend to three cases before 
the bench. When they were disposed of 
about 12 o’clock he went to the Small 
Cause Conrt, and returned in three minutes. 
He then only, after asking a question of one 
of the bench clerks, realized that this appeal 
was before the Judge in Court No. 2. He 
hastened there, and found that the cases had 
been dismissed. Mr, R. N. Burjorjee does 
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not say at what time he arrived in Court 
from the Sub-divisional Court. 

The printed cause list is perfectly clear, 
and Maung Ba’s explanation of his failure to 
have some counsel ready to appear when the 
case was called is absurdly inadequate, but 
that is a very minor point. Even if Maung 
Ba had got some advocate to hold the brief, 
that advocate would-be unable to say any- 
thing except that Messrs. Burjorjee and 
Dantra were absent. He would be entirely 
ignorant of the facts of the case, and unable 
to put forward any grounds on which postpone- 
ment could reasonably be granted. 

On consideration of the facts stated in the 
affidavits I am forced to the conclusion that 
Messrs. Burjorjee and Dantra did not even 
attempt to make any provision for having the 
appeal argued on the day fixed;and neither 
in the affidavits nor atthe hearing of this 
application was any excuse whatever offered 
for this neglect. Mr. R. N. Burjorjee’s 
affidavit indicates that he, too, failed to 
consider seriously the obligations that he had 
assumed by undertaking to “look after” the 
appeal, 

Appellants have not shown that they were 
prevented from appearing on 21st December 
by any cause whatever except the neglect of 
their advocates, for which no adequate excuse 
is put forward. 

The application is dismissed. 

Application dismissed. 





(5 L. B. R. 46.) 


LOWER BURMA. CHIEF COURT. 
SECOND Crvup AppeaL No. 90 or 1908. 
February 25, 1909. 
Present — Mr. Júbtiċo Hartnoll. 
MAUNG ME AND ANOTHER——PLAINTIFFS— 
APPELLANTS 


versus 
MA SEIN——DEFENDANT—RESPONDENT. 

Pleading—Suit on promwsory note alleged to be 
executed for previous debto—Dafendunt denying eze- 
eution but not pleading want of cunsideration— 
Question of consideration cannot ba gone tntu—Decree 
cannot be passed in case of action not sued uwpor— 
Presumption of consideration—Negotiable Instruments 
act (XXVI of 1881), 5.118. 

Plaintiffs sued defendant on a promissory note 
alleged to have been executed on account of a 
previous debt due on a mortgage-bond. Defendant 
denied execution of the note but did not plead want 
of consideration ; she admitted the correctness of 
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the previous transactions alleged. The first Court 
gave adecree on the basis of the morigage-bond. 


-The lower appellate Court dismissed the suit on the 


ground that the promissory note was void for want 
of consideration : 

Held, that as the defendant did not plead want of 
consideration, the question of consideration could not 
be gone into; the only question was whether de- 
fendant executed the note or not. The admitted facts 
showed that there was consideration for the note. 
Fleming v. Bank of New Zealand, (1900) L. R A.O. 
584, approved. 

Held, further, that the first Court was wrong in 
passing n decree ona cause of action on which the 
plaintiffs had not based their suit. 


Mr. Hey, (for N. O. Sen,) for the Appollants. 

Mr. K. B. Banerji, for the Respondent. 

Judgment.—Maung Me and Ma 
Negwe Hlaing sued Ma Sein under the follow- 
ing allegations to recover Rs. 500. They stated 
that they lent her on the 4th Angust 1901 
Rs. 95 at interest on the security of a piece 
of garden land which was transferred to 
them; that on the same day they lent her 
another sum of Rs. 85 on interest; that 
when a demand was made for the principal 
of the debts and interest she paid Rs. 31-12-3 
of the interest and executed a fresh document 
for the balance of the interest, namely, 
Rs. 35, which was to bear interest; that on the 
14th August 1908, when demand was made 
for the principal sums and interest, she only 
paid Rs. 48-13-2, and that as regards the 
balance of the principal and interest due, 
which was Rs. 250, a deed of mortgage was 
executed, which they filed. By the mortgage 
deed it was stated the same piece of land was 
mortgaged which-had already been given as 
security for the Rs. 95. The deed is dated 
the 18th August 1903, and is to the effect 
that certain garden land is mortgaged for the 
balance Rs. 250 principal and interest, and 


that Ma Sein will pay the Rs. 250 in 
Tagu, and that if the money cannot 
be repaid, the garden land can be 


taken outright. Ma Sein allows in her 
evidence that the Rs. 250 were to bear 
interest. The plaint goes on to say that 
when demand was made for principal and 
interest Ma Sein only paid Rs. 67 and did 
not pay the balance due, which was Rs. 450; 
that then Ma Sein said that she could not 
pay the said balance, principal and interest 
Rs. 450 yet, and asked plaintiffs to take 
as security the same .22 acre of garden 
land, which had formerly been mortgaged 
and delivered, with regard to which names 
had been transferred, and to execute a fresh 
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document; that, therefore, the promissory note 


marked. (oy annexed ad submitted had to 
be executed and signed with interest at 
Rs. 2-4-0 per cent. per mensem and with 
the said .22 acre of garden land as securi- 
ty. The promissory note bears date 
the 2nd Angust 1909. The plaintiffs ` far- 
ther allege that they have been paying 
revenue on the garden land, which is in 
their names, and that they have made fur- 
ther demands for payment without success. 
They then makeacalculation that Rs. 604-15-0, 
aire due and ask for a decrees with costs 
to sell by auction on account of Rs. 500, 
as they forego their claim to the further 
Rs. 106-15-0, the .24 acre of garden land 
which has been made over and delivered 
as security, and take the proceeds of the 
said auction sale, and if the debt be not 
satisfied and a balance remain, to recover 
the said balance from the defendant with 
the interest contained in the document. 

It should be noted that the suit is brought 
on a cause of action that is alleged to 
have occured on the 2nd August 1906, 

Ma Sein in her written statement allowed 
that all the transactions alleged in the 
written statement inclusive of the last—the 
one dated 2nd August 1906—were correct 
and then stated that the statement—l4th 
lazan Wagaung 1268 (2-8-08)—in the eighth 
paragraph is not contained in the preced- 
ing paragraphs and that, therefore, it is 
barred by limitation. It is dificult to under- 
stand what is meant; bub in her exami- 
nation Ma Sein denies that she signed the 
promissory note. She then went on to say 
that it was not according to law that, 
after defendant’s borrowing Rs. 180 princi- 
pal, the principal and interest were added 
to make a fresh principal and secured 
under a fresh document with interest; and 
farther that on account of the principal 
and interest Rs. 500, although the garden 
land measuring .24 acre was made over 
and delivered as security only, as registra- 
tion was not effected, the mortgage was 
not valid; that, moreover, the recovery of 
principal and interest due on the .24 acre 
of garden land which was made over and 
delivered as security is barred by limit- 
ation and so that the garden land should 
not be sold by auction. 

Ma Sein was examined by the Township 
Judge and she acknowledged the correctness 
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of the different transactions alleged, except 
thet she denied the signing of the pro- 
missory note. This denial implied also a 
denial of the alleged last aero with 
respect to the land. 

The Township Judge in giving judgment 
found that it was unnecessary to deter- 
mine whether Ma Sein signed the promis- 
sory note, as it was void for want of con- 
sideration. He then went on to find- that 
the mortgage bond. of date the 1l&th 
August 1903 was a valid one and that 
over Rs. 500 was due on it and he 
finally gave a mortgage decree for Rs. 500. : 

On an appeal being laid, the District Judge- 

found that the promissory note was void 
for want of consideration, as cancellation 
of previous debts took place when it was- 
executed: that the mortgage bond of date: 
the 1éth Anugnst 1908 was unregistered and 
so that no mortgage decree could pass on 
it, and further that the time for passing 
a money decree on it had expired. He ` 
then further discussed the mortgage bond and 
finally allowed the appeal and an 
the suit. 
“- “This further appeal has now ete laid, 
and at the hearing it was urged that there 
was consideration for, the promissory note 
and that the previous debt was the con- 
sideration. On behalf of the respondent 
it was contended that as the mortgage bond 
had nob been cancelled nor returned there 
was no consideration. 

The decree of the Township Judge seems 
to me to have been clearly wrong in that 
the appellants sued for a sum due onthe 
promissory note and made their cause of 
action the promissory note. The decree was 
passed on another cause of action, namely, 
the mortgage bond of the 18th Angnat 
19 3. As the appellants were not suing - 
on the mortgage bond in this suit, a dec- 
ree should not, in my opinion, have been given 
on it. Ma Sein’s defence as disclosed in 
her written statement is most vague. The 
Township Judge states that she pleaded in 
it that the promissory note was void for 
want of consideration. Jam unable to find 
this plea in the written statement, and I 
am of opinion that her real defence must 
be taken to bethat disclosed.in her exami- 
nation—namely, a denial of signing the pro- . 
missory note. Jt is not as if the admitted: - 
facts show that there was no consideration 
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for the promissory note. and that there 
could not possibly have been any consider- 
ation. In the case of Fleming v. Bank of 
New Zealand (1), their Lordships of the Privy 
Council quoted with approval a definition 
of consideration given by Lush, J., in which 
he said: “A valuable consideration in the 
sense of the law may consist either in some 
right, interest, profit, or benefit accruing to 
the one part, or some forbearance, detri- 
ment, loss, or responsibility given, suffered 
or andertaken by the other.” 

Again section 2 (d) of the Indian Con- 
tract Act is to the following effect: “ When 
‘at the desire of the promisor, the pro- 
_misee or any other person has done or 
abstained from doing, or does or abstains from 
doing or promises to do or to abstain from 
doing something such act or abstinence 
or promise is called a consideration for the 
promise.” 

Applying these definitions to the present 
case I would remark as follows. It may 
be that there was a settlement between 
the parties and that the appellants 
agreed to take no immediate action to re- 
cover the debt due, if the respondent signed 
the promissory noto sued on. If there was 
such an agreement there might be a benefit 
to the respondent, and there would be 
forbearance on the partof the appellant. If 
the appellants in such case agreed to take 
no immediate action, such an abstinence would 
be a consideration for the obligatien in- 
curred by the signing of the note. I am, 
therefore, of opinion, that the promissory 
note does not necessarily fail for want of 
consideration and that as Ma Sein did not 
plead that there was no consideration, but 
on the other hand that she denied sign- 
ing the note—a plea quite inconsistent with 
the other—the question as to whether there 
was consideration or not for the note should 
not be gone into. Under section 118 of 
the Negotiable Instruments Aet the pre- 
sumption is that the note was for consider- 
ation, and the burden of proof lay on Ma 
Sein to prove thatthere was none. In the 
absence of her plea to this effect ] am un- 
able to allow the matter to be gone 
into. 

That part of the claim that asks for 
a mortgage decree cannot prevail, as the 
principal money. secured was over Rs. 100, 

(1) (1900) L. R. A. O. 588. 
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and so under section 59 of the Transfer of 
Property Act, which was in force at the 
time the promissory note was executed, in the 
locality where it was executed a mort- 
gage could only be effected by a registered 
document. 

The following issue is fixed -— 

Did Ma Sein execute.the promissory note 
sted on ?” 

The proceedings will be returned to the 
District Court, who will return them to 
the Township Court, which will try the 
issue and come to a finding on it. The 
District Court on again receiving the pro- 
ceedings will notice the parties, and after 
giving them an opportunity of being heard 
will also come to a finding on the issue. , 

The proceedings will then be submitted 
to this Court for final orders. 


Issue remanded. 


(5 L. B. R. 49.) 

LOWER BURMA CHIEF COURT. 
Criminat Revision No. 596A or 1908. 

February 26, 1909. 

Present —Mr. Justice Irwin. 
EMPEROR 
` versus 

; TUN LIN—Accosep. 

Criminal Procedwse Code (Act V of.1898), s 487— 
Retrial ordered by Sessions Iudge—District Magistrate’s 
authority to disregurd erder—Accused cannot be 1e- 
leased without further enquiry. 

A conviction was set aside by the Sessions Judge 
on the ground of illegality anda new tral bya lst 
Class Magistrate was ordered The accused was 
directed to bo detained in the jail as an under-trial 

risoner On reading the Sessions Judge’s order, the 

istrict Magistrate wrote that the accused had under- 
gone imprisonment which, under the circumstances, 
was a sufficient punishment, and that no fresh trial 
was, therefore, necessary : 

Held, that the District Magistrate had no authority 
to disregard the Sessions Judge’s order directing anew 
trial Neither he norany other Magistrate had authority 
to release the prisoner without further inquiry. 

Judgment.—tThe accused Tun Lin 
was tried by a third class Magistrate for 
an offence under section 448 of the Penal 
Code, and wax sent up to the Sub-divi- 
sional Magistrate under section 849 of the 
Code of Crminal Procedure for higher 
punishment. The Sub-divisional Magistrate 
without recording any evidence, framed a 
charge under section 506, and convicted 
the accused thereon, and sentenced him to 
two years’ rigorous imprisonment, 
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On appeal the Sessions Judge rightly held 
that the conviction was illegal because the 
third class Magistrate had no jurisdiction 
to try an offence under section 506: the 
the Sub-divisional Magistrate ought to have 
dealt with the case as if it had been submit- 
ted to him under section 346. The Sessious 
Judge, therefore, set aside the conviction and 
sentence, and ordered a new trial by a 
first class Magistrate. On reading the order 
of the Sessions Judge the District Magis- 
trate wrote: “The accused has undergone two 
mouths’ rigorous imprisonment, which un- 
der the circumstances appears to be a suffi- 
cient punishment. No fresh trial, therefore, 
appears necessary”; and there the matter 
dropped on 2nd January 1909. 

The District Magistrate has no authority 
“to disregard the order of the Sessions Judge 
directing that a new trial be had. The 
order of the Court of Session is dated the 
19th December 1908, and on that day a 
warrant was issued, addressed to the Super- 
intendent of the Jail, directing him to de- 
tain the accused as an under-trial prisoner 
and to produce him when required before 
such first class Magistrate as the District 
Magistrate might direct, for the purpose of 
the new trial. When the District Magis- 
trate decided that a new trial was not neces- 
sary it does not seem to- have occurred to 
him that it was: necessary to take any 
‘steps for the release of the prisoner. If he 
had thought of that point he would proba- 
bly have seen that neither he nor any 
Magistrate had authority to release the 
prisoner without further inquiry. The Dis- 
trict Magistrate has been asked to report 
what has become of the prisoner, and he 
reports that he is confined in jail under a 
warrant of the Sub-divisional Magistrate, 
Myanaung, in Case No, 209. It is not 
clear what kind of a warrant that is, but 
it may be presumed that it is a warrant 
for execution of a sentence of imprison- 
ment. 

I direct that the crder of the Sessions 
‘Judge for a new trial „be carried into effect. 
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LOWER BURMA CHIEF COURT. 
Ornan Revision No. 36A or 1909. 
February 26, 1909. 

Present :—Mr. Justice Irwin. “- 
EMPEROR 
versus 
MAUNG THIN—Accorep. 

criminal Procedure Code (Act V of 1898), s. 545— 
Oumpensation parl out of fine, measure of—Accused 
convic’ed of rllegally secen ing money and fined threa 
times the amouxt recetved—Order directing whole of 
fins to be pad ta aggrieved persins, whether zust- 
fuble. 

The accused was convicted, under section 21 (e) of 
the Fisherics Act, of illegally demanding and receiv- 
ing money, he was fined three times the amount of the 
illegal receipts: The Magistrate directed the whole 
of the fine to be paid to the persons from whom the 
accused had taken money. The prosecution was 
instituted without complaint on the report of an 
oficial The aggrieved persons did not appear to 
have curred any expenses except the expense of 
attending Court as witnesses. Nor did 1} appear that 
these persona had suffered any injury beyond the loss 
of the sums which they paid to the accused : 

Held, that the order directing the whole of the 
fines to be paid as compensation was not supported 
by section 545 of the Code of Criminal Procedure. 

Judgment.—tThe summons was is- 


‘aned under section 420, Penal Code, but the 


accused was tried under section 21 (e) of the 
Fisheries Act. The fly-leaf of the record was 
not corrected, and in consequence the case 
appeared in the monthly return as sone of 
cheating. 

The sentence of three months’ imprison- 
ment in default of payment of the fine is 
illegal—section €5, Penal Code, and section 
25, Burma Act I of 1898. 

The accused was convicted of illegally de- 
manding and receiving money from ten per- 
sons. He was fined three times the amount- 
of the illegal receipts. The Magistrate direct- 
ed the whole of the fine to be paid to the 
persons from whom the accused had taken 
money. The Magistrate does not say under 
what provision of law he made this last order. 
I presume he considered that he was acting 
under section 545, Criminal Procedure Code. ` 

It appears to me to bea matter of very doubt- 
ful policy to give these persons three times 
the amounts that had been taken from them, 
and I think section 545 can hardly support 
such an order. The prosecution was institut- 
ed without complaint on the report of an 
official. The ten persons aggrieved dò not 
appear from the records to have incarred any 
expenses in the prosecution except the ex- 
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pense of attending Court as witnesses, and 
for this they would, in the ordinary course, be 
paid by the Magistrate out of public funds. 
The Magistrate does not say that these per- 
sons suffered any injury beyond the loss of 
the sums which they paid to the accused. 
In cases of extortion of similar offences the 
victims may often have to borrow money and 
pay interest for it, but there is no suggestion 
that that was done in the present case. I 
think, therefore, that the amounts awarded 
are considerably in excess of the amounts 
which could. properly be awarded under 
clause (b) of section 545 (1), and there are 
no materials on the record which would 
support any award under clause (a) of the 
same section. 

As the order was made three months ago, 
and no application to revise it has been made 
by the Deputy Commissioner or by any officer 
on the part of the Executive Government, I 
do not think it necessary to interfere. 


(OL. B. R. 52.) 
LOWER BURMA CHIEF COURT. 
; FULL BENCH. 
ORIHINAL Revision No. 16B or 1909. 
' March 1, 1909. ` 
_ Present :—Sir Charles Fox, Chief Judge, Mr. 
Justice Irwin, Mr. Justice Robinson and 
Mr. Justice Bell. 
EMPEROR 
versus 
MAUNG PWA—<AccusED. 

Evidence Act (I of tay’ ss. 105, 106—Ewcise Act 
(XII of 1896), 33. 8 (1) (n), 30, 61—DPosseasion uf 
foreign spirit ur fermented Liquor for private use or sals 
— Burden of proof. 

When a person, charged with having in his 
possession any quantity of foreign spirit or fer- 
mented liquor larger than that specified in eection 
3 (1) (n), pleads that he purchased it for his 
private use, the onus Llics on him to prove that hs 
purchased it for his private use and not for sale. 
Crown v. Lipysn, 11 Bur. L R. 227, overruled. 

King Emperor v. Nga Oh, (1906) 1 U. B. B., 1904-6 
Excise 7, followed. 

Mr. Dawson, Assistant Government Pleader, 
for the Crown. 
f Judgment. 

Irwin, J— Maung Pwa was convicted under 
section 51 of the Excise Act of illegally pos- 
sessing 48 quart bottles of beer. The de- 
fence was that he bought the beer for his own 
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Section 30 of the Excise Act prohibits the 
possession by any person of more than 12 
reputed quart bottles of foreign beer without 
permission from the Excise authorities, “and 
sub-section (2) of the same section enacts 
that nothing in this section extends to foreign 
fermented liquor purchased by any person for 
his private use and not for sale. 

The Magistrate placed on the accused the 
burden of proving that the 48 quarts of beer 
were possessed for his own private use and 
not for sale, following the raling of the Judi- 
cial Commissioner of Upper Burma in Kring- 
Emperor v. Nga Chi (1), in which a previous 
ruling of this Court by Mr. Justice Fox (now 
Chief Judge) in Crown v. Lipyin (2) was con- 
sidered and dissented from. The accused 
applied for revision to the Sessions Judge, 
who has reported the case to this Court, re- 
marking correctly that the Magistrate was 
bound to follow the ruling of this Vourt. 

But I think the view of the law taken by 
the learned Judicial Commissioner is correct. 
To my mind sub-section (2) of section 30 is 
essentially an exception to the general rule 
laid down in sub-section (1). This becomes 
clearer when one attempts to throw the two 
sub-sections into one. Sub-section (1) applies 
to all kinds of fermented liquor; sub-section 
(2) applies only to foreign fermented liquor. 
In the present case the Magistrate inserted in 
the charge the words “for sale,” and if sub- 
section (2) is nob an exception it would ap- 
parently be necessary for the prosecution to 
do this in every case; but I do not think 
I have ever seen it done before and I do not 
think it can be held to be necessary. 

I think sub-section (2) isa special ex- 
ception within the meaning of section 105 
of the Evidence Act, snd the burden of 
proving facts which bring the case within 
sub-section (2) lies impartially onavery person 
accused of an offenca under section 51, 
without any distinction of race. But it 
lies lightly on a rich man. It is sufficient 
to show that he can easily afford to buy 
the liquor, and that he is in the habit 
of, occasionally at any rate, consuming it 
himself or placing it before his guests, so 
long as the quantity found in his possession 
is not unreasonable for those purposes, In 
some cases these facts may be so patent 
that the Court would be right in not 
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asking the ‘accused even to open 
his lips or to adduce any evidence, but 
that is analogous to many cases of homicide. 
The facts are often such that it is impossi- 
ble for the witnesses to give a true 
account of the crime without stating plainly 
the facts which bring the case within one 
of the exceptions to section 300 of the Penal 
Code, and then the accused is entitled to 
be acquitted of murder without saying any- 
thing more than “not guilty ” and with- 
out calling any witnesses, even though the 
law lays on him the onus of proving the facts 
which reduce the offence to culpable homicide 
not amounting to murder. 

Tf section 105 did not exist, I think section 
106 would throw the burden of proof on the 
accused. “When any fact is especially with- 
in the knowledge of any person, the burden 
of proving that fact is upon him.” Both the 
illustrations to this section refer to criminal 
cases. It would hardly be too much to say 
that this section would throw the burden on 
the accused even if the matter contained in 
sub-section (2) were not in the form of a 
proviso or exception, but were incorporated in 
sub-section (1). The purpose for which a 
man purchases liqgour must be especially with- 
in the knowledge of that man. 

The learned Sessions Judge expressed an 
opinion that the evidence does not justify the 
conclusion that the beer could not have been 
possessed by the accused for his private use. 
This of-course was on the assumption that 
the onus was on the prosecution. If the onus 
be on the accused I think there is nothing on 
the record that should lead us to suppose that 
the Magistrate’s finding is not correct. 

The Sessions Judge also said that the Magis- 
trate visited the accused’s shop and made an 
estimate of the stock-in-trade, and thereby 
made himself a witness in the case and in- 
competent to try it. I agree that this was an 
irregularity, but it is necessary to take care 
not to press this doctrine too far. Inthe case 
of Queen-Hmpress v. Manikam (3), which the 
Sessions Judge cited, there is a quotation of 
a dicium of the Privy Council, which referred 
to a Judge making use of facts which came 
to his knowledge long before the institution 
of the suit, a very different matter from tak- 
ing a view of a locality while a trial is pend- 
ing. The learned Judges in the Madras 
case said “such inspection should only be 

(8) 19 M, 263. 
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made for the purpose of enabling the Magis- 
trate to understand better the evidence 
which is laid before him, and it must be 
strictly confined to that.” I agree with that. 


The petition for revision contained no men- 
tion of the irregularity of the Magistrate mak- 
ing an estimate of the goods in accused’s shop 
and Ido not think this mistake constitutes 
any sufficient ground for interference with the 
conviction. 


Bell, J—I have had the advantage of read- 
ing Mr. Justice Irwin’s judgment in this case 
and, as I agree with his reasoning and con- 
clusion regarding the question of law referred 
to us, namely, as to the incidence of the bur- 
den of proof when the defence is set up by an 
accused person that fermented liquor in his 
possession was purchased by him for his pri- 
vate use and not forsale, I propose to add 
only a few words with regard to a peculiar 
feature of the case which is now before the 
Court. It seems to me that, if our decision 
that the burden of proof rests upon the ac- 
cused person is sound, the Magistrate’s finding 
that he was guilty of the offence charged was 
the correct one for him to arrive at upon the 
evidence before him, even if the facts which 
the Magistrate believed that he learnt in the 
course of his visit to the shop be eliminated 
from such evidence. In these circumstances, 
Lam of opinion, that this visit tothe shop 
was merely an irregularity of such a character 
as would not justify this Ceurt in interfering 
with the conviction. 


Robinson, J.—The question before the Full 
Bench may be stated thus :— 

‘When a person charged with having in his 
possession any quantity of fermented liquor ` 
larger than that specified in section 3 (1) (n) 
of the Act pleads that he purchased it for his 
private use, does the onus lie on him to prove 
this fact or on the prosecution to prove that 
it was not so purchased P 7 


In the case of Crown v. Inpyin (2), it was 
held that the onus lay on the prosecution to 
prove that an offence had been committed. 


In Emperor v. Nga Chi. (1), the contrary 
view was taken after a consideration of the 
former ruling. 


The offence of being in possession of more 
than a specified quantity of apirit or liquor is 
created by section 30 (1) of the Act. It ap- 
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plies to all persons. The section then con- 
tinues— 

“ (2) Nothing in this section extends to— 

a) any............ . foreign fermented 
liquor.......... .purchased by any 
person for his private use and not 
for sale.” 

Tg sub-section (2) merely an exception to 
sub-section (1)? If so, then by virtue of 
section 105 of the Evidence Act the onus lies 
on the accused. 

The section makes mere possession over a 
certain quantity an offence, but excludes from 
the offence possession of that or a larger 
quantity if purchased for private use and not 
for sale. The result, whatever the language 
used may be, is that to render such possession 
no offence the fact of purchase for private use 
and not for sale must be proved. Unless that 
is proved the possessor is guilty. In other 
words, it is no offence to possess for private 
use, and is the commonest form of expressing 
an exception. 

This provision follows on the main propo- 
sition and merely as a corollary. If it was 
intended to be a separate and distinct provision 
it would have appeared in a separate section. 
It, however, is merely a sub-section to the 
main provision and follows as a proviso or 
exception to it. 

If it is not, then the result would be that an 
accused would merely have to plead that he 
bought for private use and thus the onus 
would be thrown on the prosecation to prove 
that which is peculiarly within the knowledge 
of the accused, The prosecution would not 
know from whom the accused had purchased 
and what his ordinary purchases were. The 
prosecution does not know his ordinary income 
or habits or any of the facts which might 
throw light on the matter. This would be 
contrary to the rule embodied in section 106 
of the Evidence Act, and the Oourt would 
generally be thrown back on presumptions to 
be deduced from facts which could not easily 
be satisfactorily established. ‘The accused 
would, on the other hand, be in a position to 
prove the facts bearing on the matter. 

The general rule no doubt is that the 
prosecution must affirmatively establish the 
guilt of the accused, but, there the Legislature 
has made certain acts an offence which are not 
in themselves criminal. The prosecution must 
prove those acts, but having done go the onus 


is shifted. The Act then provides that although - 
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those acts are proved itis nevertheless not an 
offence provided certain further facts are 
established. Those further facts being over 
and above the necessary ingredients of the 
offence, it appears to me the accused must 
prove them. 

The Bill which eventually became Act 
XII of 1896 was introduced to incorporate 
the amendments and changes suggested in the 
Report of the Hemp Drugs Commission. It 
was, however, found that the old Act had 
already been amended on numerous occasions 
and so it was decided to repeal and re-enact 
it. This sectionis merely a verbatim re-en- 
actment of section 21 of Act XXII of 1881. 
This was enacted only three years after the 
Opium Act of 1878,in which it is enacted 
that mere possession shall amount to guilt 
unless the possession is satisfactorily accounted 
for. A similar provision is to be found in the 
Abkari Acts for Bengal, Madras and Bombay. 
But the absence of such a provision cannot 
show that the onus is not on an accused. It 
would no doubt have been clearer, but we 
must interpret the Act as it stands, and I fail 
to see how the form of expression used makes. 
the provision anything but an exception. 

I wonld, therefore, hold the onus lies on an 
accused to provethe liqnorhad been purchased 
for private use and not for sale. 

In the present case it has been proved that 
the accused is & petty trader. His position 
and income are not such as show he might 
buy the quantity of beer for his personal use 
or for the entertainment of his friends. These 
facts being proved presumptions must be’ 
drawn. I cannot agree with the learned 
Sessions Judge that the evidence of two other 
petty traders is reliable or that it establishes _ 
that his income was Rs. 5 or Rs. 10 a day. I 
would, therefore, hold that in this case the 
offence has been established. 

Fox, C. J.Upon reconsideration of the‘ 
language of section 30 of the Excise Act, I 
concur in holding that when a person is proved 
to have had in his possession more than the 
quantity of foreign spirit or foreign fermented | 
liquor specified in section 3, sub-section (1), 
clause (7), he is liable to conviction unless he 
satisfies the Court that he either had possession 
as a common carrier or warehouseman as 
guch, or that he purchased it for his private 
use and not for sale. 

My ruling in King-Emperor v. Lipyin (2) 
ig overruled by this Full ‘Bench decision. : 
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. No interference with: theconviction orsentence 
being called for on other grounds, the record 
-will be returned. 

- Record returned. 


— ere 


(5 L. B. R. 56.) 

LOWER BURMA CHIEF COURT. 

FULL BENCH, 

CURTAINAL Reviston No. 14B or 1903. 

March 2, 1909. 

Present :—Sir Charles Fox, Chief Judge, 
Mr. Justice Irwin, Mr. Justice Robinson and 
í Mr. Justice Bell. 

EMPEROR 
versus : 
NAW2ZU—<Acovgep. 

Opium Act (I of 1878), s8. 14, 15, 19—Entiy cn ard 
search of vessel fur oprum— In transit” —— Authority to 
enter and search boat for opium—Seisure of opium. 

Although opium which is being carmed about from 
place to place is “ in transit,” within the meaning of 
section 15 of the Opium Act, even when the boat may be 
temporarily anohored or fastened, the section doesnot 
authorize an officer to enter a boat without the per- 
mission of the person in charge of it. In order to 
justify entry and search of a boat between sunset 
and sunrise against the will of the person in charge 
or without his permission, an officer must obtain 8 
warrant from another officer who must be authorized 
under seotion 19 ofthe Aot. If an officer who has enter- 
edon a boat lawfully sees opium indt, he may seize it 
if he has reason to believe that it is liable to con- 
fiscation. _ 

Mr. Dawson, Assistant Government Ad- 
vocate, for the Crown. 

i Judgment. 

Fox, C. J.—Reading the reference as a 
whole it appears to me that what the 
District Magistrate wants a ruing on is the 
following question :— 

Is an Excise Officer who receives credible 
information that opium is being carried about 
for sale in a boat, which may at the time be 
at anchor or otherwise kept stationary, but 
which, he is told, has been and is inthe course 
of moving about from placeto place, authorized 
by section 15 of the Opium Act to enter and 
search the boat without a warrant between 
sunset and sunrise, and to seize any opium 
found in it which he has reason to believe to 
be lidble to confiscation P” 

-Section 15 of the Act applies to and autho- 
rizes all officers of the Excise and other 
departments mentioned in section 14 to seize 
in any open place or in transit any opium 
which one of such officers has reason to believe 
ta be liable to confiscation. Even a peon or 
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constable can’ do this: consequently. if the 
above question is answered in the affirmative; 
the precautionary provisidn- in section 14 
confining theright to enter .a , building, vessel 
or enclosed place to officers authorized by the 
Local Government, who must be above the 
rank of a peon or constable would be nugatory. 

In my opinion -an entry by an Excise Officer 
into a building, vessel or enclosed place, to 
be justifiable, must be authorized under either 
section 14 or section 19 of the Act. 

Opium which is being carried about from 
place to place in a boat is no doubt “in 
transit” although the boat may be tempor- 
arily anchored or otherwise fastened, so that 
if an officer who hagentered on a boat lawfully 
sees opium in it, he may seize it if he has 
reason to believe that itis liable to confiscation ; 
but section 15 of the Act does not authorize 
an officerto enter a boat without the permission: 
of the person in charge of it. In order to 
justify entry and search of a boat betwéen sun- 
set and sunrise against the will of the person 
in charge or without his permission, an officer 
must obtain a warrant from another officer’ 
who must be authorized under sectin 19 of 
the Act. ` : 

Irwin, J.—T concur. 

_ Robinson, J.—1 concur. : ké 

Bell, J.—1 also concur. t . E 


- 


pai 


(5 L. B. R. 57.) 

LOWER BURMA CHIEF COURT. 
MISCELLANEOUS Criminal APPEAL No. 2. 
or 1909. 

March 10, 1909. 
Present :—Mr. Justice Hartnoll. 
SHWE MYAT—-PETIMONER 
VETSUS 
V. M. C. P. SUBRAMONIAN CHETTY— 


OPPOSITE Party.’ : 
Criminal Procedure Oode (Act V af 1898), 88 177, 
179—-Place of trial—Fraudulert remoral of property 


_ from one Dutrict to another— Consequences arising from 


Act‘ Any consequence tohich has ensued,” meanimig of 
——Decreshoider prevented from eweculing decree in < 
another District—Jurradiction of Oowrt to try offence. 
The words “any consequence which has ensued,” 
in section 179 of the Code of Criminal Procedure, 
mean 8 consequence which must be one of the facts 
to be proved to establish the offence. They do not- 
include remote consequences arising from, and: 
following on, the offence having been previously — 
committed, and not forming an integral part of the’ 
offence. | fe ' ` 
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‘The potitioner, was aéewsod of fraudulent removal 
of property in order to defeat the claims of a decree: 
holder. The offence was committed in Tharrawaddy 


District; while as a consequence of the offence the - 


decree- holder was unable to execufe a decree obtained 
in another District. $ 

Held, that section 179, Cr. P. O, was ‘inapplicable 
to the caso and that ander section 177 of the Code, 
the. offence could only be tried in the Tharrawaddy 
District. . 


Mr.- Palit, for the Applicant. 


Judgment.—tThe deed that is al-, 


ledged to be fraudulent was executed in 


the Tharrawaddy District according to the, 


proceedings. If an offence has been com- 
mitted under section 206 of the ‘Indian 
Penal Code it was complete when the trans- 
fer took place. Section 179 of the Code of 
Criminal Procedure is as follows: “ When 
8 person is accused of the commission of 
any offence by reason of anything which 
has been done, and of any consequence 
which has ensued, such offence may be 
enquired into or tried by a Court within 


the local limits of whose jurisdiction any , 


such- thing has been done or any such 
consequence has ensued.” It is trae that 
by reason of the transfer the ,Chetty firm 


may have been unable to execute .a decree , 
that it obtained at Paungde; but, „Such a 


consequence does - ‘nat seem to be a. conse- 
quence such as it referred to in section 179 of 
the Criminal Procedure Code. The. inability 
to execute the decree is a cqngequence follow- 
ing on the offence having been previously. 
committed, and is not a fact that must be 
proved to show that the offence has been 
committed. It is not an integral part of 
the offence but a consequence arising from 
it. As I read section 179, the consequence 


referred to there must be one of-.the facts | 


to be proved to establish the offence. The 
illustrations show what -is meant. I am, 
therefore, of opinion that section, 179 is not 
applicable to the present case. We are, 
therefore, thrown back on the ordinary rule 
which is contained in section 177, and so 
the offence should be tried in the Tharra- 
waddy District. ` 

In passing the aude, that is now ob- 
jected to, the Magistrate should have con- 
fined himself to the point and not have 
recited facts that did not concern it. He 
thereby opened himself to the suggestion 
that he is biassed against the applicant. 

I transfer the case to the Court of the 
District Magistrate, Tharrawaddy, or to the 
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Court of guch. Magistrate as the District) 
Magistrate may appoint to try it. 
I see no reason to stay the case pending» 
the disposal of the proceedings on the Civil” 


side. 
Case transferred. 


(13 C. W. N. 142.) 
CALCUTTA HIGH COURT. ce 


MiscetLanzous (IVIL Arrear No. 132 or 
1907. f 
April 10, 1908. ' i 


Present :—Mr. Justice Stephen and 
Mr. Justice Holmwood. i 
E. F. SANDY S-~PETITIONER—ÅPPELLANT '' 
versus f 

UPENDRA CHANDRA SINHA ROY— 
Oprosıre PARTY— RESPONDENT. 4 

Civil Procedure Code (Act XIV of 1882), 5. 40—° 
Practice—Airival of record wm louer Court—Notice : 
to pleader, if notica to party. 

On the arrival of a record from the High Court 
on remand to the lower Court, it was ordered that “ 
the pleaders should be informed of the date fixed 
for hearing. This order was brought to the notice - 
of the pleader for the defendant, but ho did not 
inform his client of the order; and the case was ` 
decreed ex parte + He'd, that the prosumption that 
notice to the pleader was good notice to the party ' 
has been rebutted by, the facts in this caso; - 
that the notico in this case to thé pleader was not.. 
notice to the defendant and that the ex parte deoree 
ought to be set aside. 2 

Appeal from an order of Babu Kali Pada:-! 
Mukherji, Third Sub-Judge of Tipperah dated ` 
February 25, 1907. : ` 

Babus Provas Ohandra Mitter: and Sustl- > 
madhab Mullick, forthe Appellant. 

Babu Akshoy Kumar Banerjee, for the - 
Respondent. 

Judgment,—tThis is an appeal 
against an order of the 25th February 1907 
refusing to set aside an order of the 18th De- 
cember 1905 under section 108, O. P. C. 
It appears that on the llth December 1905 
it was ordered that a case should be taken 
up in: which a preliminary decreo, for 


| accounts had been made, and a Commissioner 


appointed to take accounts who made a report 
It was ordered that the records 
which had been to the High Court having 
then come back the pleader should beinformed 
that the 18th December next should be fixed 
for the hearing. lt appears that this order 
was brought to the notice ofthe senior pleader 
for the defendant who signed it. The case: 
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came on for hearing on the 18th and was 
‘decreed ez parte in the plaintiff's favour. 
The question is, whether the notice to the 
pleader in this | case was notice to the defend- 
ant. The pleader appeared in Court on the 
application under appeal and swore that he 
did not inform his client of the order, and 
that as far as he knew it was not brought to his 
client’s notice. It was only a week’s notice, 
and looking at all the circumstances of the 
case we areof opinion that the presumption 
that notice to the pleader was good notice to 
the party has been rebutted by the facts prov- 
ed on the record. The result of this is that 
the ex parte order of the 13th December was 
made without jurisdiction and that conse- 
quently the order of the 25th February 1907 
now under appeal is wrong. 4 

The appeal is accordingly allowed, the order 
of the 23th February 1907 is set aside, and we 
direct that a new notice should be served on 
the defendant of the date to be fixed for the 
hearing of the case so that the final decree 
may be made in his presence. 

A question has been raised before us as to 
whether the defendant ought to be put upon 
terms as.tothe payment of any sums of money. 
We consider on the whole that he ought not. 
It appears that there is in Court or in deposit 
with the opposite party a sum of money, 
which at allevents is sufficient to pay the 
amount which it is alleged that the defend- 
ant has promised to pay under the compromise 
alleged to have taken place in the suit. Under 
these circumstances we think that no terms 
are necessary. 

The appeal is, accordingly, lawad with 

costs of this hearing. We assess the hearing 
“fee at one gold mohur. 

É Appeal allowed. 


(13 C. W. N. 146.) 
CALCUTTA HIGH COURT. 
Sxconp O1IvIL-APPRAL No. 585 or 1907. 
Jaly 9, 1908. 

Present :—Mr. Justice Stephen and 
Mr. Justice Holmwood. 
GANGA DAS SIL—Pramtir— 
APPELLANT 

verEUs KA 
ANANDA CHANDRA ROY AND O0OTHERS—- 


DEFENDANTS— REBPONDENTS. 
Transfer uf Property Act (IV of 1882), 4. 1086—Land- 
lord and tenant—Notice to quit—-Demand of enhanced 
rent or ejectment in the alternatre. 


i 
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Where the landlord in a letter asked the tenant 
to come to an agreement with him to pay an 
increased rent, “ otherwise I shall take steps to eject 
you at the expiration of this month and hence 
you consider this as 15 days’ notice expiring with 
the end of this month”; Held, that this was a good | 
notice to quit. 


Appeal from the decree of B. K. Mullick, 
Esquire, District Judge of Chittagong dated 
December 22, 1906 reversing that of Babu 
Promotha Nath Chatterji, First Sub-Jadge of 
that district dated January 10, 1906. 

Babu Brojo Lal Onuckorbuity, for: the Ape 
pellant. 

Babu Ram handra Mazumdar, for the` 
Respondents. 

Judgment.— This case depends entire- 
ly on the snfficiency of a notice served by the 
landlord on amonthly tenant, the argument 


against its validity being that it is not suffi- ` 
ciently definite. The notice takes the form of’ 


a letter in which the landlord explains that 
he sees fit to increase the rent of the, hoiding 
from Rs. 28 to 30. He asks the. tenant to 
come to an agreement with him.to pay the 
increased rent. Then he concludes by saying, ` 
“otherwise I shall take steps to eject you at 
the expiration of this month and hence you 
consider this as 15 days’ notice expiring with 
the end of this month.” 
It is argued that, since the tenant had the 
option of accepting the tenancy at the enhanc- 


ed rent till the end of the month, the notice’ 


was alternative to another canse of action. We 
cannot, however. take this view of the case, 
considering that the landlord in order to make 
himself safe intended to terminate and did 


terminate the existing tenancy at the end of’ 


the month. This is the obvious construction 
of the words, and we.cannot see any room for 
doubt in the matter. This being our view 
we consider that the District Judge has mis- 
construed the notice in holding that it was not 
sufficient’y definite. 

The result is that the judgment and decree 
of the lower appellate Court are set aside and 
those of the Subordinate Judge restored. . 

The respondents Nos. 1, 2and 4 must 
pay to the appellant his costs in this Court 
and the Court below. 

i Appeal allowed. 
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(13 C. W. N. 147.) 
CALOUTTA HIGH ,COURT. 


Seconp Cryin APPRAL No. 2280 or 1905. 
June 10, 1908. ` 
Present :—Mr. Justice Mitra and Mr. Justice 


Bell. 
ASHARAM SADHANI inp orners— 
DEFENDANTS—~-ÅPPELLANTS 
versus 
CHANDI CHURN MUKERJEE—PLAINTIEF 
— RESPONDENT. 
Hindu I4w—Widow—Family Settlement with 
widow as party, not binding on reversionera. 

An instrument which is the outcome of a family 
settlement putting an end to disputes among the 
members of a Hindu family to which a Hindu 
widow was a party, cannot be bindihg on her rever- 
sioners after her death. 

Stapilton v. Stapilton, 1 S.B.C. (O. S.) 16; 1 W, 
and T. L. 0.223; 1 Atk. 2, referred to. 

Appeal from the decree of Babu Jogendra 
Nath Deb, Setond Sub-Judge of 24-Parganas 
-dated August 17, 1905, reversing that of 
Babu Pankaja Kumar Chatterji, third Munsif 
of Alipur, dated July 29, 1904.. 

Facts.—Kashi Nath, Nara Narain and 
Bissumbhar Banerjee were three joint bro- 
thers. Nara Narain died leaving a widow 
Durga Mani, a son Ashutosh and two 
daughters one of whom was the mother 
of the plaintiff. Bissumbhar died leaving 
a widow Nitya Kali. Kashi Nath died 
leaving a widow Mayabati and an adopted 
son, Keshab Chandra, who set up a will of 
Kashi Nath and claimed certain properties 
as exclusive properties of Kashi Nath. 
This will was disputed by Durga Mani 
and Nitya Kali. But the litigation was 
amicably settled by an instrament dated 
January 14, 1871 by which one-fourth 
of ‘the properties was given to each of tho 
widows and the remaining half was taken 
by Keshab Chandra. The plaintiff attained 
majority in September 1900. The defend- 
ants were the purchasers of the half share 
of Keshab Chandra. 

The plaintiff brought this suit to recover 
possession of 13 gandas 1 kowrt l krent share in 
the properties. The first Court dismissed the 
suit but the lower appellate Court decreed it. 
The defendants appealed to the High Court. 

Mr. 0. O. Ghose and Babu Provash Ohandra 
Mitter, forthe Appellants. 

Babus Nilmadhub Bose, Dwarka Nath 
Oukerbutty, and Dr. Preo Nath Sen, for the 
Respondent, 
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Judgment.—We donotthink weshould, 
under the rules, governing second appeals, 
interfere with the judgments and decrees 
passed by the lower appellate Court in these 
cases, although we might wish to maintain 
possession which-has existed from the year 
1871 and although the present defondants are 
in one sense bona fide purchasers for value. 
But they claim title under, amongst others, 
an instrument dated the 14th January 1871 
in which three of the parties were Hindu 
females, Mayabati, Nitya Kali and Durga 
Mani and they ought to have been cautious 
in making purchases. 

The plaintiff is admittedly one of the next 
takers after the death of Durga Mani of the 


‘estate left by her son Ashutosh. He is, on 


the findings arrived at by the lower Courts, 
not barred by any rule as to the limitation 
of suits. The only question is—Ishe bound 
by the terms of the instrument of the 14th 
January 1571 ? 

Two contentions have been raised before us. 
The first is that Mati Sundari, the daughter of 
Durga Mani, had no son living at the date of 
the instrument and, therefore, the transaction 
evidenced -by it was one between Durga 
Mani and the then next raversioner Kesab 
Chandra and would, therefore, be binding on 
the plaintiff. The finding of fact, however, 
of the lower ‘appellate Court is that it was 
notonly not shown that Mati Sundari had no 
son at the time but that there was every 
reason to suppose that she had. It is admitted 
before us that we cannot set aside the finding 
except on the ground thatthe lower Courtought 
to have allowed the defendants an opportuni- 
ty of adducing fresh evidence on the point. 
But no foundation was laid for such indulgence 
and we cannot allow the prayer for leave to 
adduca further evidence in support of the 
contention raised. 

The second contention is more important 
but is equally untenable. The title of Darga 
Mani to a third share or 5 annas 6 gundas 2 
kowrts and 2 krants-share .of the properties 
cannot now be denied. She gave up her right 
toa 1/12 share or 1 anna 6 gundas 2 kowrts and 
2 krants in favour of Kesab Chandra and hia 
adoptive mother Mayabati. She had, however, 
no right under the Hindu Law to do so. 

It has been contended that her relinquish- 
ment was necessitated by circumstances over 
which she had no control and her act must be 
considered to be one arising out of legal 
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mecessity. At all events, it has been urged, 
“the instrument must be considered to be the 
' outcome ofa family settlement putting an end 
“to disputes amongst the members of the same 
family. The last argument cannot be accept- 
„ed as Durga Mani hadonlya Hindu -widow’s 
estate and the immediate reversioner or 
reversioners were then born and were no 
“parties, Staptlion v. Stapilton (1) cannot, there- 
‘fore, apply. 

, We would have held that Durga Mani’s act 

“was dictated by prudential considerations and 
“was, therefore, binding on the plaintiff, but 
Kesab Chandra set up a right which it must 
be held he knew he had not and so far as he 
and his legal representatives are concerned, 
they cannot be allowed to take advantage of 
his wrongful act. He took advantage of his 
‘position as the eldést male member. It was 
mot, therefore,- an -act which would bind a 
reversioner. 

We, therefore, Aia these appeals with 

costs. - = 
- ' Arpa: dismissed. 
| (GQ) 18. E. O. (0. 8.) 18; 1 W. and T. L. 0. 228; 
1 Atk. 2 (1789). 


` (13 C. W. N. 150:) 
CALCUTTA HIGH COURT.. 
SECOND CIIL APPRAL No. 1327 or 1902. 
December 19, 1904. l 
_ Present —Mr. Justice Ghose and Mr. Justice 
. Pargiter. 


GHANA KANTA MAHANTA— DEFENDANT , 


—APPELLANT 
versus 
Musammat GERELA AKD OTHERS— , 
PLAINTIFFS— RESPONDENTS. 

Refusal of appiratitmn under s. 483 does mot bar 
Owl Butt—Hindu Law—Crimmal Procedure Code 
(Act ¥ of 1898), 8. 488 —Maintenance, right of—Iegits- 
mate child. 
` There is nothing in the Code òf Criminal Pro- 
cedure indicating that, if the Megistrate refuses to 
grant maintenance, his order would be conclusive 
sgo as to bara Oivil suit. , 

Subad Domm v. Katıram, 20 W.R. Or. 58 and 
Subhudra v. Basdeo Dube, 18 A. 29, distinguished, - 

An illemtimate child has a right to claim 
ymaintenance from its father both under the Hindu 
Law as well as upon penera principles. 

Ohoutw ya Run Murdun Syn v. Sahub Pusluhad Syn 
7M I A. 18; 4 W. R. 182 (P. 0.) ; referred to. 

Appeal from the decree of J.C, Arbuth- 


net, Esquire, Sub-Judge of Sibsagar, dated 
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"Meson 20,, 1902, reversing that of Babu 
Kanak Lal’ Baroosh, Munsif of that place 
dated January 9,1901. - 
Babu Mon Mohan Dutt, for the Kana 
Babu Brojendra. Nath Ohatteji, for Babu 
Prosgonna Gopal Roy, for the Respondents. <. 


Judgment.—tThis appeal arises out of 
a suit for maintenance claimed by'a Hindu 
woman on behalf of her minor child, said to 
have been begotten by the defendant, 
“An application had been made by the woman 
before the Magistrate under section 483 of the 
Code of Criminal Procedure, but’ that officer 
disallowed the application. Subsequently, the 
present suit was brought in the Civil Court. 

The Court of Appeal below has found that 
“the child is the illegitimate child of the 
defendant and has, accordingly, given a decree 
or maintenance. 
. It has been contended on, ‘Dealt - of ihe 
defendant, the appellant before ag, . that. the 
‘right of an illegitimate child to claim ‘main- 
tenance against the putative father is but the 
creature of the Code of Criminal Precedure, 
‘that. the order of the Magintrate disallow- 
.ing maintenance -is conclusive, and no sui 
lies in the Civil Court for the same matter, 
and that: the Hindu law does ‘not authorize 
‘Inaintenance being granted 4o illegitimate 
-children. And the learned vakil has relied, 
in support of his contention,. upon two 
‘cases, one is Subad Domni v. Kattram Dome (1) 
and the other is Subhudra v. Basdeo Dube (2). 

We are unable to affirm these proposi- 
tions as correct. What section 488, of the 
Code of Criminal Procedure lays’ down is 
simply this: that an application for. the 
grant of maintenance to an illegitimate child 
may be made in the Crinfinal: Court and, 
if the Magistrate finds the necessary facts 
proved, he may make an order ` for such 
maintenance. There is nothing in the Code 
of Criminal Procedure indicating that; if 
ithe Magistrate refuses to grant maintenance, 
his order would be conclusive go as to 
bara Oivil suit. Under section 11 of the 
Code of Civil’Procedure, a suit lies in the 
Civil Court for every subject-matter of a 
Civil nature unless the cognisance of such 
suit is barred by any special enactment 
for the time being in force ; gnd there is 
no law prohibiting such a suit as this. 


(1) 20 W. R. 58,Cr. 
(2) 18 A.-29. 
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If the” 
granting maintenance, the paternity of the 
child being established, possibly a suit 
would not lie.in the 
aside the order; buh in this- case the 
plaintiff does not ask, nor indeed it is 
necessary for the success of her case, to 
have the order of the Magistrate set aside. 
And this, to our mind, distinguishes the 
case from the cases quoted by the learned 
vakil for the appellant, 
trate’ had made an order granting mainten- 
ance, and it was sought to have such order 
set aside or superseded by a suit in the Civil 
Court. 

. As to the contention raised that the 
Hindu law does not authorize maintenance. 
being granted to illegitimate children,. we 
need only refer to the case of Ohonturya 
Run Murdun Syn v. Sahub Purhulad Syn (3), 
where the right of-an -illegitimate child id 
claim maintenance under the Hindu law 
was affirmed. But apart from, the Hindu 
law, we should think that, upon general 
principles, the defendant having begotten 
the child is bound to provide for its main- 
tenance, if that is necessary., 

Upon all these grounds, we think that the 
appeal should be dismissed , with costs. We 
order accordingly. 

Appeal dismissed. 

(8)7 M.L A. 18, 4 W. R. 182 (P. C.) 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Civiu Revision No. 22 or 1909. ` 
May 27, 1909. 
Present :—Mr. Justice, Richards and 
Mr. Justice Alston. 
KABULA AND OTHERsS—JUDGMENT-DEBTORS 
APPLICANTS 
versus 
Syed MOHAMMAD HASHIM ALI 
KHAN—Decreg-HoLpER—Opposita PARTY. 

Owl Procedure Code (Act XIV of 1882), s. 206— 
Amendment of decree—Decree in conformity with judg- 
ment —No amendment can be made, 

The jurisdiction of a Court isto amend adecree so 
asto bring it in conformity with the judgment. 
Therefore, where the decree is already in conformity 
with the judgment the Court cannot amend the decree 
so as to make it conform with the facts which the 


plaintiff should have allogas but had not alleged in in 
his plaint. 
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Magistrate had made an order 


Civil- Court to set- 


where the Magis-. 


- clearly no jurisdiction to do this. 
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Revision against the order of the Munsif 
of Muzaffernagar, dated the 19th of Decem- 
ber, 1908. 

Mr. Nihal Chand, for the Applicants, 

Mr. Sital Prashad Ghose, for the Opposite 
Party: - s 
Judgment.—Thisis an application in 
revision. Thé facts are shortly as follows:— 
The plaintiff brought a suit to enforce a 
mortgage. He impleaded the mortgagor and 
the subsequent mortgagee. In his plaint he 
set forth property which he sought to sell in: 
order to realise his mortgage debt. The pro- 
perty as set forth was merely a kotha and a 
sugar-cane press An ex parte decree in terms- 
of the plaint was passed. The mortgage really 
comprised some zemindari property. This was: 
not- specified in the plaint nor in -the decree. 
The decree was obtained in 1905 and was 
duly made absolute in 1906. In the order. 
making the decree absolute the. semindart. 
property was, again omitted. The kotha and- 
sugar-cane press were sold and then in the 
year 1908 the plaintiff applied to the Munsif 
to amend the decree by including the zemtn- 
dari property. It is perfectly clear that 
the. jurisdiction of the Court was only to 
amend the decree so as to bring it into con- 
formity with the judgment. The decree was 
already in conformity with the judgment and 
what the Munsif did was to amend the decree 
so as to make it conform not with the judg- 
ment but with the mortgage. He had 
We think 
it would be very dangerous if decrees after 
they had been duly executed as they stood 
and after a lapse of two years should be 
allowed to be altered in the manner in which 
the present decree was altered by the learned 
Munsif. We allow this application and set 
aside the order of the learned Munsif passed. 
under section 206 of the Code of Civil Pro- 
cedure of 1882. The so called amendments 
of the decree will also be set aside. The 
applicants will have their costs. 


Applicaiton allowed, 


NIAZUDDIN ©. ABDUL AZIZ. 
(Not: reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 


Seconn Civ APPRAL No. 759 or 1901. 
May 27, 1909. 
Present :—-Mr. Justice Richards and 
, Mr. Justice Alston. 
NIAZ-UD-DIN—PIAINTIFF—ÀPPELLANT 
versus 
ABDUL AZIZ AND OTHERS—DBEFENDANTS— 


RESPONDENTS. 

“Two co-defendants—Decree against ons—No appeal 
by platntif—Appeal by judgment-debtor—Other defend- 
ant not wmpleaded—Second appeal —Whether decree 
can be given agamat the eaempted defendant. 

N brought a snit against A and K. The first Court 
held A lable and dismissed the suit against K. N did 
not appeal but A appealed. The appellate Court 
dismissed the suit against A, but expressed 
an opinion that K, who was not a party to the appeal, 
was really liable. Held, that the High Court had 
no power in second appeal to pass a decree against 
K; nor had the lower appellate Court any power to 
make a decree against him ab he was no party to the 
appeal before it. 


Second appeal from, the decision of the 
Assistant Judge of Aligarh, dated the 16th of 
Jaly 1908. 

Muhammad Ishaq, for the Appellant. 

Shams-ud-din, Tej Bahadur Sapru, Satya 
Chandra Mukerji, for the Respondents. 

Judgment.—This wasa suit to recover 
a certain sum of money under somewhat 
peculiar circumstances : The plaintiff says 
that he sold a decree to one Kali Prasad on 
the terms that Kali Prasad should retain out 
of the purchase money a sum of Rs. 50), the 
object being that Kali Prasad should go secu- 
rity to that extent for the plaintiff. Kali 
Prasad sold the decree to Abdul Aziz. It is 
suggested that the reason for this second sale 
was that Kali Prasad could not give the securi- 
ty himeslf, and he, accordingly, sold the decree 
to Abdul Aziz on the same terms. The plaint- 
iff then says that neither Kali Prasad nor 
Abdul Aziz went security, and consequently 
he became entitled to recover from one or the 
other of them Rs. 500. He made both par- 
ties defendants to the suit. The first Court 
held that Abdul Aziz was liable and dismissed 
the suit against Kali Prasad. Abdul Aziz 
appealed. The plaisitiff did not appeal, and 
Kali Prasad was not made party to the ap- 
peal. The lower appellate Court dismissed 
the suit against Abdul Aziz and expressed an 
opinion that Kali Prasad was really liable. 
Jt was, however, impossible for that Court to 
make a decree against Kali Prasad because 
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he was no party to the appeal. We are now 
asked in second appeal to make a decree 
against Kali Prasador at least to set aside the- 
decree of the lower appellate Court. In our. 
opinion we have no power to do so, nor do we 
think that the lower appellate Court 
could have made a decree against Kali Prasad. 
The plaintiff, when his suit was dismissed 
wrongly against Kali Prasad, ought either to 
have appealed against that dismissal or atb. 
least to have taken some step to bring him 
on the record. Instead of that the plaintiff 
allowed the decree io become final. We 
dismiss the appeal. The respondent Abdul 
Aziz will have his costs from the appellant. 

Other parties will abide their own costs. 

Costs in this Court will include feeson the 
higher scale. 

Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
SECOND C1vin APPEAL No. 371 oF 1908. 

: June 3, 1909. 
Persent :—Mr. Justico Banerji and . 
Mr. Justice Tudball. 
NATH A—Puaintirr— APPELLANT 
_ versus 
MIANKHAN AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 
Agra Tenancy Act (II of 1901, Local), ss. 4 (cl. 5), 


- 19, 25—Thekadar—Non-occupancy tenant— Sub-lease, 


calidity of. 
A thekadar isa non-occupancy tenant within the 
provisions of the Agra Tenancy Act, II of 1901. 
A sub-lease by a thekadar of his holding at least for 
a term of one year is valid. 


Second appeal from the decision of the - 


Subordinate Judge of- Moradabad, dated the 
2nd of April, 1908. 

Mr. J N. Mukerji, for the Appellant. . 

Iswar Saran (for Tej Bahadur ear): for 
the Respondents. 

Judgment.—tThis appeal arises out of 
a suit brought by the plaintiff to obtain a 
declaration that the defendants had no right 
as against him and to an injunction restrain- 
ing them from interfering with him in his 
management of certain zamtndart which he 
held as a lessee. The facts are briefly as 
follows. The plaintiff and his uncle Laukhi 
obtained a lease on the 4th of June 1900 of 
certain proprietary rights for a term expiring 
in 1815 Fasli. On the 18th of October 1907 
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Laukhi granted a sub-lease of his half share 
in the theka to the defendants Nos. 1 and 2. 
The plaintiff alleges that they have inter- 
fered in his collection and that whenever he 
sues tenants they’ plead payment to the de- 
-fendants Nos 1 and 2. He maintains that his 
uncle Lankhi had no power under the law to 
grant a sub-lease of his thekadari rights, that 
" the sub-lease, therefore, is void and that the 
defendants have no title and should be re- 
strained from interfering with him. 

The Court of first instance held in favour 
of the plaintiff and decreed the claim. The 
lower appellate Court reversed that finding 
holding that asub-lease by a thekadar was not 
void. ` 

The plaintiff on appeal to this Court urges 
that a thekadar of proprietary rights cannot 
under the Agra Tenancy Act grant a sub- 
lease of his rights as thekadar. With this 
contention we find ourselves unable to agree. 
Under section 4 (clause 5) the words “ te- 
nant ” in the Tenancy Act includes “ theka- 
dar.” Under section 19 of the Act all 
tenants, other than permanent tenure-holders, 
fixed-rate tenants, exproprietary tenants, or 
occupancy tenants, are mnon-occupancy te- 
nants. Therefore, within the meaning of the 
Act the thekadar isa non-occnpancy tenant. 
This is also clear from the wording of section 
20 (clauses 2 and 3) which treats of the 
succession to and transfer. of tenancies. 
Clause (1) relates +6 the interest of perma- 
nent tenure-holders and fixed-rate tenants, 
clause (2) relates to the interest of an ex- 
proprietary tenant, an occupancy tenant, or a 
nou-occupancy tenant, other than a thekadar. 
In clause (3) it is laid down that the in- 
terest of a thekadar is subject to the terms of 
the lease, heritable but not transferable. 
Section 21 lays down that where the interest 
of a tenant, (in the word tenant including a 
thekadar) is not transferable, he shall not be 
competent to transfer his holding or any 
portion thereof, otherwise than by a sub- 
lease ag hereinafter provided. Itis, therefore, 
clear that a thekadar may sublet his holding 
if the act provides for this. Sections 23 to 
30 relate to sub-leases. Section 23 in clear 
language states that section 24 to section 30 
shall not apply to “leases” by thekadars. 
The lenses contemplated by this section ap- 
parently are those granted by thekadars to 
` tenants cultivating land under them. Section 
24 says that a tenant may sub-let the whole 


INDIAN CASES 


553 


or any portion of his holding subject to the 
restrictions imposed by.the Act. The word 
tenant here must be deemed to include theka- 
dar. Section 25 clause (8) relates to sub-lcases 
granted by non-occupancy tenants. A theka- 
dar is whithin the meaning of the Act a non- 
occupancy tenant and, therefore, falls within 
the purview of this clause. It is clear that 
under that clause he can sub-lease his holding 
at least for a term of one year. The present 
suit was instituted on the 28th of January 
1908, that is to say within one year of the 
grant of the sub-lease by Laukhi to the re- 
spondents. This was a sub-lease which will 
hold good for at least one year. The plaint- 
iff is, therefore, not entitled to restrain them 
from exercising their rights as sub-lessee nor 
is he entitled to- a declaration that they have 
no title whatsoever. In these circunistances 
the appeal must fail. It is dismissed with 
costs. 
Appeal dismissed. . 


(36 C. 493.) 
CALCUTTA HIGH COURT. 
REGULAR Orvin APPRAL No. 229 oe 1907, 
August 7, 1908. 

Present :—Mr. Justice Coxe and Mr. Justice 
` Doss. 
SHAMALDHONE DUTT—PLAINTIFE— 
` APPELLANT 

verssu 
LAKSHIMANI DEBI AND otHars— 


DBEFENDANTS—RESPONDBENTS. 
Oil Procedure Ouds (Act XIV of 1882), s. 3— 
Decr2e—Order directing asco'nta to b+ taken— ddjudi 


‘cation deciding suit—Attorney and client—Indepen- 


dent aduice—Attorney nit bound to see that new atto! ney 
does his duty—Contract Act (IX of 1872), 8. 16—Eev 
dence «ict (1 of 1872), 8.111—Proof of good faith of 
Attorney—Accounts—Attorney’s bill of costs—Zoazxatwn 
optimal—Adjustment toith wt tawatein god—Re-vp nin] 
of accounts after settlement of untaxed billa—Negutiable 
instrument—Assignment—Putting an end to. 

If an order, in precise terms, direct accounts to 
be taken, itis within the meaning of section 2 of 
the Civil Procedure Code, 1882, and is appealable | 

Rahimbhoy v. C.A Turner, 131 A 6, 15 B. 165 and 
Ooverj+ v. Morarjt, 9 B 183, reforred to. 

Where a certam charge, one of the mattera in 
suit, contained a formal covenant to pay a certain 
sum of money, and the effect of the decision of the 
Oourt is that the defendant is not lable to pay it. 
Held, that the decision is a clear adjndication deciding 
the suit so far as that charge is concerned, and itis 
a decree and; therefore, appealable. 
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Although an attorney is bound to have his bills 
faxed, yet he is not hable to have his bills re- 
examined, if he snes on a bond to pay a sum found 
on a settlement of untaxed bills to be due to him, 
unless sufficient cause be shown, that is, thereis any- 
thing -open to suspicion. 

Webb, In re, Lambert v. Still, (1894) 1 Ch. 73, 
La oless v, Mansfield, 1 Dr. and War. 557; 58 R BR. 
808, followed 

Morgun v. Higgins, 1 Gif. 270 and Blagrare v. Routh, 
8 De.G. M. and G. 620, referred to. 

Section 16 of the Oontract Act and seotion 111 of 
the Evidenco Act read together, do not require the 
attorney that in order to prove the good faith of the 
contract ho must prove that all the accounts on which 
the contract 18 based are correct. 

According to the practice of the original side of the 
High Court taxation of the bills of attorneys is 
optional, aud bills of costs are frequently adjusted 
without taxation. 

Monohur Dost v. Rumintuth Law, 8 O. 473, re- 
ferred to. 

An attorney may be bound in certain circumstances 
to advise his client to take mdependent advice. But 
when he has done so, more cannot be required of him 
It is not his business to see that the attorney selected 
by his client falfils his duties and is not guilty of 
any negligence. 

Whore the parties to a negotiable instrament agree 
that if the debtor executes a mortgage in favour of 
a third person the oredjtor will cancel the instrument : 
Held, that it is a perfeotly valid contract whether 
any money changes hands or not, for although an 
assignment of a negotiable instrument can only be 
effected by endorsement, yet hero the parties did not 
wish to negotiate it, but to put an end to it. 

Appeal from the decree of the Additional 
Snb-ludge of Hooghly, dated March 29, 
1907. 

Babus Provash Ohandra Mitra and Hira at 
Sanyal, for the Appellant. 

Babu Harendra Narain Mitra (with him 
Babu Torit Mohan Das), for the Respondents. 

Judgment.—tThis was originally a 
case of considerable complexity, but for 
the purposes of this appeal the matters 


essentially in dispute may be stated at no. 


great length. 
The plaintiff, Babu Shamaldhone Datt, 
was the attorney of one Radhanath Mukherjee, 
a gentleman, who apparently devoted much 
of his life to litigation. The indulgence of 
this taste involved him in great expenditure, 
and the plaintiff advanced him considerable 
sums towards meeting it For these advances, 
Radhanath Mukherjee oxecnted at first a 
mortgage and then three further charges in 
favour of the plaintiff, and the plaintiff brings 
this snit to recover the money due on these 
securities. We are not concerned in this appeal 
with the original mortgage and the first two 
farther charges, 
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The third charge was executed on the 3rd 
August 1903 fora consideration of Rs. 21,000 
which, excluding fractions, was made up as 
follows :— 














Rs. 
Interest on mortgage and 
previous two charges ... 6,468 
Promissory notes executed 
by Radhanath for ad- 
vances made by the 
plaintif from time to 
time : 14,870 
Interest on the same 1,451 
Promissory notes executed 
g by Radhanath in favour 
of Prakash Ghosh with 
interest ... n 6,163 
Costs due to plaintiff „n 18,5983 
Total 42,545 
Deduct sum received by 2 
plaintif from Radha- 
nath’s estate 14,452 | 
Remitted by plaintiff out ` 
“of the sum of Rs, 13,593 : 
above 7,093 
21,545 
Balance 21,000 





- The Subordinate Judge with respect to the 
first item of Rs. 6,468 has left the calculation 


- of the proper amount to be settled when 


accounts are taken. He is apparently satisfied 
of the liability of Radhanath on the hand 
notes, but with respect to the sum of Rs. 13,593 
he has held onthe authority of Monohur 
Doss v. Romanauth Law (1) that the plaintiff 
ought to have had his bills taxed, and that 
as he did not have them taxed the accounts 
of the third further charge should be re-open- 
ed. Accordingly he directed. that the 
accountt relating to the third further charge 
should be re-opened, that the plaintiff should 
get his bills taxed and then re-file fhem in 
Court ; that then a Commissioner should be 
appointed to take accounts and thereafter 
that a decree should be drawn up under sec- 
tion 89 of the Transfer of Property Act. 

The plaintif then applied for the taxation 
of his bills. But we are told that after this 
lapse of time, the Taxing Officer declined to 

. (1) 8 0. 473, 
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„tax his bills without. the orders of the Court. 
“As the bills ware old bills ‘and related to 
' goveral cases, the orders of the Court could 
not have been obtained without several appli- 
cations, and as this would have cost money, 
and the result was doubtful, the plaintiff 
decided to present this appeal. The appellant 
takes objection tothe finding of the Subordi- 
nate Judge on various questions of fact, but the 
‘main ground of the appeal is that the Court 
should not have ordered the accounts relating 
to the third charge to be re-opened. 

A preliminary objection is taken that no 
appeal lies as the order of the Subordinate 
Judge does not amount to a decree as defined 

‘in the Civil Procedure Code. It is urged 
that all that the Subordinate Judge has done 
is to order the plaintiff to have his bills taxed 
and that the stage of directing accounts to be 
taken has not yet been reached, nor has any 
‘right claimed been as yet adjudicated upon, 
,BO far as the third charge is concerned. Reli- 
ance is placed on the decision Ooverji Luddhajt 
‘v. Morarjt Punja (2). But if that case can 
still be regarded as a correct statement of the 
‘law after the decision in Rahtmbhoy Habtbbhoy 
v. O. A, Turner (3), it does not really help the 
‘respondent much. In that case the defendants 
were held liable to pay half of whatever sum 
‘the Government Surveyor might certify 
to be due for certain work, Further enquiries 
‘were made and a final decree was made later. 
"The defendants appealed, and it was argued 
that the first order was a decree and that an 
appeal against it was barred by limitation. 
The Gourt held that it was not an adjudication 
“that decided the suit, and on the point whe- 
ther it was an order directing accounts to be 
taken they observed :— “The words ‘ directing 
accounts to be taken’ are precise and techni- 
cal, and as the order does not fall within that 
description we must hold that it is not a 
decree.” The natural inference is that if the 
order had, in precise terms, ordered accounts 
to be taken, as is the case here, the Court 
would have regarded it as a decree. And 
clearly a Court would be disposed to construe 
the definition of a decree with extreme strict- 
“ness far more in such a case, where if the order 
complained of was regarded asa decree, the 
apppeal was barred by limitation, then in a 
, case like the present, where the sole question 
is whether the appeal should be made now or 


(2) 9 B. 188. 
| (3) 16 B. 166 ; 18 LA. 6. 
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a little later when some further orders, more 
or less of a formal character, have been made. 
Tt must be remembered that the plaintiff has 
endeavoured to carry out the orders of the 
Court, and that it is only when he has found 
that they cannot be carried ont without 
expense and risk that he has preferred this 
appeal. 


The matter, however, may be put on a 
wider ground. The point on which this 
appeal almost exclusively turns is the 
question whether the accounts relating to the 
third charge should be re-opened. The third 
charge contains a formal covenant to pay 
Rs. 21,000, and the effect of the learned 
Subordinate Judge’s decision is that the defend- 
ants are held not liable to perform this 
contract, as it stands, because the plaintiff 
being in a position of action of active confi- 
dence towards Radhanath Mukherjee has 
failed to prove that he exercised no undue 
influence. This seems tous a clear adjudi- 
cation, deciding the suit so far as the third 
charge is concerned. The fact that the learned 
Subordinate Judge intends hereafter to adjust 
the equities arising out of the contract does 
not in any way do away with his adjudication 
that the contract, as it stands, is not binding 
on the defendants. We think, therefore, that 
the Subordinate Judge’s order is a decree, 
and that the objection, that no appeal lies, 
must fail. 


We turn now to the main point in dispute, 
namely, whether the defendants, who are the 
successors in interest of Radhanath Mukherjee, 
are entitled to have the accounts relating to 
the further charge re-opened, on the grounds 
that the plaintiff ought to have had his bills 
of costs taxed, and that, as he did not have 
them taxed, they must be further examined 
before they can be accepted as sufficient 
consideration for the mortgage. 

Several English and Irish cases have been 
laid before us on this point. But in our 
opinion the authorities cited do not bear out 
the defendants’ case. The contention of the 
defendants is that an attorney, being bound 
to have his bills taxed, is liable to have his 
bills re-examined, if he sues on a bond to pay 
a sum found on a settlement of untaxed bills 
to be due to him. Now, the decision in In re 
Webb Lambert v. Still (4) is wholly against 
the contention, but the learned pleader for 

(4) 1 Oh. 78, 
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‘the respondent relies on Lawless v. Mansfield 
(5). That case certainly goes a great way 
in his favour, but it is not of so high an aau- 
thority as the decision in Lambert v. Stil (4), 
and even in Lawless v. Mansfield (5) all that 
“where the relation of attorney and client 
subsists, in questions of accounts between the 
parties the common rule (that accounts will 
be re-opened only on errors being proved) 
does not prevail, Though the party only 
alleges generally that the accounts are errone- 
ons, the Court will make a decree opening 
the accounts, if sufficient cause be shown.” It 
is not laid down that the mere existence of 
the relation of attorney and client is sufficient, 
in the absence of all reasons for suspicion. to 
justify disregard of a formal contract and the 
re-examination of the accounts on which it is 
based. That thé words “if sufficient cause be 
shown” are not mere surplusage was pointed 
out in Morgan v. Higgins (6) and in Blagrave 
v. Routh (7) it was held that what was said in 
Tiawlese v. Mansfield (5) was not meant to 
apply and could not apply to a mortgage for 
pills of costs only. f 
In our opinion, therefore, these cases do 
not justify us in holding, in the absence of 
evidence that there is anything open to sus- 
picion in the third further charge that the 
plaintiff is bound to show that the bills, for 
the payment of which the bond in suit was 
in part given, were just and reasonable. 
Passing from the consideration of these 
cases, which after all are a safe guide in this 
country only in so far as they are in accord- 
ance with the provisions of the Contract Act, 
we may add that nothing in the Contract Act 
requires the re-opening of the accounts. Sec- 
tion 16 only presumes undae influence by a 
person in a position to dominate the will of 
another, when the contract appears on the 
face of it to be unconscionable. Section 111 of 
the Evidence Act throws upon a person stand- 
ingin a fiduciary relation to another the burden 
of proving that he acted in good faith. The 
expression “good faith” is not defined in the 
Evidence Act, but to prove the good faith of 
a contract it certainly is not necessary to prove 
that all the accounts on which the contract is 
based are correct, 
The main-stay of the 1respondont’s case on 
this point is the decision in Monohur Doss v. 
(5) (1841) 1 Dr & War. 557; 58 R. R. 203, 
(6) (1859) 1 Gif. 270. 
7 (1856) 8 De. G. M. and G, 620, 


INDIAN CASES&. 


- [1909 


Romanauth Law (1) already cited. Under 
the rules of this Court on the Original Side 
(Belchambers 328) attorneys have to have 
their bills taxed every year, and if an attornoy 
receives payment for untaxed costs he is liable 
to be struck off the rolls. To this rule, 
however, there is a note affixed that the 
rule has not been observed since 1862, that 
in all cases taxation is deemed to be optional, 
and bills of costs are not infrequently adjust- 
ed without taxation. In the case cited the 
attorney offered to have these bills taxed, but 
his client refused. His client had no independ- 
ent legal advice and was the client of the 
attorney till the latier sued on the mortgage 
which the former had given him for the 
amount due on his bills of costs, and he had a 
case before the attorney as arbitrator. It was 
held that the client was entitled to have the 
bills re-opened and taxed. In the present case, 
however, the attorney had done a good deal 
more than offer to have his bills taxed. He 
had filed the bulk of them in the taxing office, 
and he swears that he pressed his client during 
the considerable period that they lay in that 
office to have them examined. As he had paid 
the tax himself in advance, it is natural to 
suppose that the delay in the examination of 
the bills was not due to him, Amother point 
of difference between this case and that cited 
is that the client hadindependent legal advice, 
or at any rate the opportunity of getting it. 

lt appears to us that the defendants are 
bound to make out a prima facie case that 
the bills were extortionate, or at any rate in- 
correct, before they can ask the Court to re- 
examine them in a suit on a mortgage bond 
given for their discharge. We may say at the 
outset that they have failed, in our opinion, to 
make out any such case. The bills have been 
produced, but though the plaintiff has been 
subjected toalong and harassing cross-examina- 
tion, not a question has been put to impugn the 
accuracy of the items in the bills. We might 
perhaps leave the matter there, but as it has 
been discussed at length we think that we 
should, in justice to the plaintiff, deal with 
the evidence on the other side, which, in our 
opinion, shows conclusively that the plaintiff 
took no advantage of Radhanath, but in fact 
treated him with liberality. 

The negotiations which terminated in the 
third further charge began in April 1902. At 
that time Radhanath’s property was in the 
hands of Mr. Belchambers, who had been ap- 


Vol. 13 


SHAMALDHONE DUTT v. LAKSHIMANI DEBI. 


pointed Receiver, as far back as 1895, ina suit 
brought by Raja Srinath Roy. The plaintiff 
swears that Radhanath at that time examined 
the accounts and the draft bills, the bulk of 
the original bills being in the taxing office, 
and agreed to pay Rs. 6,500 in full dis- 
charge of them, the sum of Rs. 7,093 being 
remitted by the plaintiff at the entreaty of 
Radhanath. This story is corroborated by 
the plaintiff's partner and by Satya Charan, 
Radhanath’s mother’s firat cousin. This gen- 
tleman lives in a house of the plaintiff, and 
his independence is attacked. There is also 
a slight discrepancy as to whether the trans- 
action was effected in the house or the office, 
but we attach no importance to it. It is pro- 
bable that the business was not finished in a 
day and was discussed both at home and at 
office. If this evidence stood by itself we 
should consider it entitled to respect, even if 
it were not regarded as conclusive. The 
witnesses are respectable people, and their 
evidence stands wholly uncontradicted. But it 
does not stand by itself, but is, onthe contrary, 
strongly corroborated by all the circumstances 
of the case. In thefirst place Radhanath was 
not the man to agree to pay Rs. 6,500 with- 
out good reason. An attempt has been made 
to represent him as incapable of business. 
But the evidence of Mr. Belchambers shows 
that he was a man of ordinary intelligence. 
He seems to have been always engaged in 
litigation. Priyanath, the principal witness 
for the defendants, says that he used not to 
listen to any one, and that though he took 
advice he did not act upon it. The description 
given of Radhanath by this witness suggests 
rather an obstinate, headstrong man, not prone 
to take advice and not likely to enter into 
agreements to pay large sums of money for 
the asking. Yet only did he agree to the 
payment of Rs. 6,500 on account of these 
bills, but he repeated that agreement a year 
later, and during his life never showed any 
signs of desiring to resile from it. The fur- 
ther charge was recognised in a written state- 
ment filed by him a year later, in June 1904, 
and interest was paid on ib up to July 1904, 
a few months before his death. It is not 
improbable that if he had lived, this defence 
would never have been set up. The 
bulk of the bills, as we have said, had long 
been deposited in the taxing office, and the 
tax had been paid in advance. No reason for 
depositing them there can be assigned except 
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that the plaintiff desired to have them taxed. 
This fact itself suggests that the bills were 
not extortionate, for if the total of a bill is 
reduced by a sixth by the Taxing Officer, the 
attorney has to pay the whole tax. Includ- 
ed in the accounts of the third charge 
are some taxed bills, and the largest of them 
was reduced by 10 per cent. only, This is an 
indication, so faras it goes, that the plaintiff’s 
bills, at any rate those sent in to the Taxing 
Officer, were not extortionate. 

There is also another circumstance in the 
plaintiff's favour. The settlement of accounts 
wasin April 1902. In the following month 
the estate of Radhanath was released from the 
charge of the Receiver, and handed over to 
the joint management of Radhanath and the 
plaintiff. The plaintiff was in sole charge of 
the receipts and expenditure, paying Radha- 
nath a fixed monthly allowance. This arnange- 
ment was of course favourable to the plaintiff, 
and it may reasonably be inferred that he 
and Radhanath had arranged together for the 
payment of Raja Srinath Roy, and the trans- 
fer of the estate from the Receiver to their 
hands. All this must have taken some time. 
It seems very unlikely thatthe plaintiff would 
have selected this occasion of all others to try 
to obtain Radhanath’s assent to pay off his 
dues, if those dues were really extortionate. 
Radhanath might easily have discovered the 
fact, if really he was being cheated, and in 
that case the plaintiff's chances of obtaining 
with his aid joint possession of the property 
as security for his advanccs would have been 
seriously jeopardised.” Hehad every reason 
at that time to keep Radhanath in good hum- 
our, an object which an untimely insistence 
or an extortionate bill would probably have 
frustrated. All these circumstances indicate 
that the bills were reasonable. No doubt if 
they had been taxed the sum of Rs. 13,593 
would have been reduced probably by a sum 
between one and two thousands. But we have 
no doubt that Radhanath was greatly 
benefited by this agreement to pay only 
Rs. 6,500. 

This suit, however, is not based on the 
promissory note for Rs. 6,500 which Radha- 
nath executed in April 1902, but on the 
further charge which was executed 1} years 
later. If really the promissory note was 
extortionate, it is difficult to believe that 
Radhanath would not have discovered the 
fact by July 1908. The conduct of the plaint- . 
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iff ab the time that the further charge was 
executed completely exonerates him, in our 
opinion, from any suspicion of bad faith. He 
advised ‘Radhanath to consultanother attorney 
and accordingly Radhanath went to Mr. J.C. 
Dutt. Mr. Dutt examined the draft; suggest- 
ed alterations and examined the zenzndart 
accounts. As to whether he examined the 
plaintiff’s bills of costs, there is some conflict 
of evidence. Mr. Dutt says that he did so, 
while the plaintiff and his partner say dis- 
tinctly that Mr. Dutt did not examine the bill. 
But it is possible that they may not have 
known the facts. The bills, if they were 
examined at all by Mr. Dutt, were examined 
by him at his own office and were brought to 
him by Radhanath. Radhanath may well 
have had some diffidence in re-examining bills 
which he had agreed to pay a year before 
and may have obtained them surreptitiously 
from the plaintiff's office. This is, of course, 
a mere conjecture, but some such conjecture 
is necessary to explain the facts. Not only 
does Mr. Dutt swear that he examined the 
bills, but it appears that this matter of Ra- 
dhanath’s liability for Rs. 6,500 on account 
of these bills was entered in the draft by Mr. 
Dutt himself, and it is difficult to see where 
he obtained this information if he was not 
consulted on this very point by Radhanath. 
The plaintiff evidently did not suggest the in- 
clusion of this liability in the further charge. 

Finally, it is not suggested that Mr. Dutt 
is in collusion with the plaintiff. There is 
nothing to rebut the plaintiff’s statement that 
he did not advise Radhanath to consult any 
particular attorney. Radhanath apparently 
went to Mr. Dutt of his accord and consulted 
him. Even assuming that Mr. Dutt did not ex- 
aminethe bills there isnothing to show that the 
bills were withheld from him, or that he would 
not have been given full opportunities for ex« 
amining them if he or Radhanath had asked to 
see them. In these circumstances, even if 
Mr. Dutt did not examine the bills, the fact 
is of no importance. An atterney may be 
bound in ca:tain circumstances to advise his 
client to take independent advice. But when 
he has done so more cannot be required of 
him. Itis not his business to see that the 
attorney selected by his client fulfils his duties 
to his client and is guilty of no remissness or 
negligence. If he sends his client to another 
attorney and is ready to comply with all 
reasonable demands for information, he cannot 
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be expected to do more or to be responsible‘ 
for another's omissions. 

With regard to this question of the costs 
due to the plaintiff, it is urged that, though 
he received Rs. 7,100 from the Manager of 
the Junsi Estate as costs, he credited Radha- 
nath with only Rs. 4,860. To this it is 
replied that the sum of Rs. 4,860 was paid 
by the Receiver in advance, and when it was 
recovered from the Junsi Estate the sum was 
credited to Radhanath. The rest was due to 
the plaintiff as costs between party and party 
incurred after December 1901, and, therefore, ` 
had nothing to do with the account of the ` 
sum of Rs. 6,500 which related to costs 
between attorney and client incurred up to 
December 1901. The materials on the record 
do not justify any clear finding on this point, 
and, therefore, do not justify the re-opening ' 
of the account of the plaintiff's bill of costs. 

We have no doubt that Radhanath was 
greatly benefited by the plaintiff’s acceptance ” 
of Rs. 6,500 in full discharge of his bills of - 
costa. We think that before the further charge, ` 
on which this suit was based, Radhanath had 
a full opportunity of taking legal advice on’ 
his liabilities, of which he availed himself as 
far as he and his adviser thought necessary. 
The case is, therefore, quite distinguishable 
from Monohur Doss v. Romanauth Law (1) 
which decision indeed proceeded on'the spe- 
cial circumstances of the case rather than 
laid down any general principle oflaw. Taking 
this view, we find that the defendants are 
not entitled to have the accounts relating to 
the third further charge re-opened on the 
ground that the plaintiff’s bills of costs were 
not taxed. 

This is by far the most important point in 
the case and it is not necessary to discuss the 
other points at much length. The other 
items of the accounts are attacked in cross- 
appeal. With respect to the sum of Rs. 6,465 
on account of interest on the former 
charges, it is said that if the payments of 
interest made by the Receiver had been credit- 
ed on the days of payment, the sum due on 
this account would have been much less. On 
the other hand it is said that, as the mortgage 
and charges provided for the payment at 
certain rests, it was right to credit the money 
on the date of the rests and not on the days ` 
of payment. The matter has not been discuss- : 
ed by the Subordinate Judge. No account 
showing fhow interest has been overcharged, | 
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has been laid before us by the learned pleader 
for the respondents, and all that we need say 
on the matter is that we have been given no 
satisfactory reason for re-opening the account 
of interest given in the further charge. 


As regards the sum of Rs. 14,870, it is 
urged that there is no proof of the appro- 
priation of the money advanced on the hand- 
notes to the repairs of the embankment or to 
the payment of the rent. But most of these 
notes were executed before the estate was 
released from the control of the Receiver. 
The largest sam, namely, Rs. 6,100 was ad- 
vanced in January 1903, after the estate had 
been released, but this was paid to satisfy the 
decree of Harendra Lal Roy, under which 
the property of Radhanath had been attached. 
We are informed that this was the property 
in suit, but the fact that this point has not 
been fought out in the trial of the case indi- 
cites that the opposition to these hand-notes 
is hopeless. The next largest sum, viz., 
Rs. 4,100 was advanced while the estute was 
still in the Receiver’s hands and is credited 
in the Receiver’s book. 


With respect to the payment of 
Rs. 6,163 on account of hand-notes executed 
by Radhanath in favour of Prakash Ghose, 
the plaintiff's grandson, it is urged 
that the hand-notes were not really paid off, 
and that as they were not endorsed by Pra- 
kash Ghose in favour of the plaintiff, the 
payment is not a valid consideration for the 
mortgage. The first point seems to us of no 
importance, even if we saw any reason for 
doubting the unrebutted evidence of the 
plaintiff and his grandson that the notes were 
paid off. It is perfectly clear that the money 
was due and that the parties met to arrange 
about its payment. If Prakash Ghose told 
Radhanath that on his executing the mortgage 
in favour of the plaintiff ho (Prakash Ghose) 
would cancel the hand-notes and Radhanath 
agreed to this arrangement that would be a 
perfectly valid contract whether any money 
changed hands or not. As to the second point, 
it does not arise at all. It has been pointed 
out that an assignment of a negotiable instru- 
ment canonly be effected by endorsement. 
But here notwithstanding an inaccurate re~ 
mark in the further charge, there was never 
any question of an assignment at all. The 
parties did not wish to negotiate the note, 
but to put an end toit ; and to say that a 
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negotiable instrament can only be put at and 
to by endorsement, is obviously incorrect. 

Another objection raised is that the plaintiff 
had no right under the order of this Court 
of the 22nd May 1902, to devote a portion of 
the sum of Rs. 14.452 in his hands to the 
payment of his bills for Rs. 6,500, as that 
order authorised the plaintiff to manage the 
property with Radhanath and to apply the 
balance of the income after the charges had 
been paid to the payment of his incumbrances. 
But, in the first place, the order wus an 
enabling order. It authorizes the plaintiff 
to apply the balance to his incumbrances, but 
it did not render it obligatory on him to do so. 
Secondly, it is clear that there was no real 
balance at all, and consequently no portion of 
the balance was applied to the payment of 
the plaintiff’s bills. The plaintiff had ad- 
vanced at least Rs. 14,870, a sum in excess of 
the amount of Rs. 14,452 in his hands, to- 
wards the expenses of the estate, and had no 
balance over to apply to his mortgage. 

We think, therefore, that all the grounds put 
forward for re-opening the accounts relating to 
the further charge fail. The result is that 
an account will be taken of what will be due 
to the plaintiff or account of the mortgage and 
three further charges with interest and 
costs of both Courts on the 7th February 
1909. If the defendants fail to pay 
this sum on or before that date, the plaintiff 
will be entitled to sell the property hypothe- 
cated to him in the usual way. 

The decretal amount will bear interest at 
the rate of 6 per cent. after the said date. 

The cross-appeal will be dismissed with 
costs. 

Appeal allowed. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp Cryin Appeat No. 2091 or 1907. 
June 8, 1909. 

Present :—Mr. Justice Coxe and 
Mr. Justice Chatterjee. 

RAM KUMAR SHAHA PODDAR— 
DEFSNDANT—-APPELLANT 


versus 
RAM GOUR SHAHA CHOWDHURY— 
_ PLAINTIFF—RESPONDENT. 
Cuil Procedure Ode (Act XIV of 1882), sx. 
818, 315—Exceutton salo—Judgment.debtor having xo 
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saleable sxtere<—Suit by purchaser for recovery of 
purchase money—Right of suit—Limitation Ad (XV 
of 1877), seh. II, Arts. 62, 97—Praud, 

A purchaser at a sale in execution of a decree can 
maintain a suit for recovery of his purchase money 
when a third person succeeds in establishing his title 
to the property sold and it is found that the judg- 
ment-debtor has no saleable interest init. And the 
purchaser 18 not confined to the special remedy 
provided by section 816, C.P. O, 1882; it is not 
only when the sale ıs set aside under section 318 
that the purchaser is entitled to relief. 

Hart Dayal Singh v. Sheikh Samsudin, 5 C. W.N. 
240 and Netyanund Toy v. Jugyat Chandra Guha, 
7 O W. N. 105, followed. 

Dorab Ally Khan v. The Erocutors of Khojah Moherocd- 
een, 3 C. 808, and Suwdamines Ohowdiain v. Kishen 
Kishore Poddar, 12 W. R. (E. B ) 8, distinguished. 

Sundara Gopalan v. Venkatararada Iyyangar, 17 
M. 228, not followed. à 

Such a suit will come under art 62 of sch. II of the 
Limitation Act, 1877, as there was no consideration 
at all for the purchase money. 

Hanuman Kamat v Hanuman Mandur, 19 O. 123 
(P. CO), 18 I. A. 158, followed. 

But if the decree-holder advertised the property for 
sale as the property of his jadgment-debtor knowing 
perfectly well all the time that 1t did not belong to 
him, that would be fraudulent conduct for which the 
pee who was injured by it would be entitled to 
relief. 

Appeal from the deoree of the Sub-Judge of 
Chittagong, dated June 12, 1907, confirming 
that of the Munsif of that place dated July 
12, 1906. 

Babus Harendra Narain Mitra and ur- 
endra Nath Ghoshal, for the Appellant. 

Babus Nil Madhab Bose and Dhirendra Lal 
Kasigtr, for the Respondent. j 

Judgment.—The defendant appel- 
lant in this suit instituted a rent suit against 
one Buzlar Sobhan Chowdhury. He obtained 
a decree and in execation put up a certain 
jote to sale as being the property of Buzlar 
Sobhan. This property was purchased by 
the plaintiff. Subsequently a certain Mrs. 
Dillany brought a suit, in which she made 
the present plaintiff and the present defend- 
ant parties, fora declaration that this jote 
belonged, not to Buzlar Sobhan Chowdhury, 
but to herself, and in this suit she obtained 
a decree. The plaintiff then brought this 
suit for recovery of the money which he had 
paid for his purchase. The suit has been 
decreed and the defendant appeals. 

The first point taken on behalf of the 
appellant is that the snit itself is not main- 
tainable, and reliance is placed first on 
the decision in Dorab Ally Khan v. The 
Ezecutors of Khojah Moheeooddeen (1). That 
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decision, however, was passed under the old 
Code of 1859 and proceeded principally on 
the doctrine of careat empior. It is impossi- 
ble, however, to hold that doctring has the 
same effect under the the Code of 1882 ‘that 
it had under the former Code. Section 313 
of the present Code enacts that a purchaser 
may apply to-have the sale set aside on the 
ground that the person whose property 
purported to be sold had no saleable interest 
therein. No such provision is found in the 
former Code and the addition of this section 
clearly goes far to weaken the effect of the 
doctrine of caveat emptor in so far as it might 
be applicable to execution sales. 

Reliance has also been placed on the 
decision in Sowdaminee Ohowdhratn v. Kishen 
Kishore Foddar (2). In that case it was 
held that a purchaser can recover his pur- 
chase money only when the sale is set aside 
summarily for irregularity or the like under 


the provisions of the Act, and not when a. 


third party succeeds in establishing his title 
to the property sold. But this decision also 
was passed under Regulation VII of 1825 and 
in the Code of 1882 the law has been con- 
siderably changed. Section 315 lays down 
that when a sale of immovable property is 
set aside under section 310A, 312 or. 313, 
or when it is found that the judgment-debtor 
had no saleable interest, then the purchaser 
is entitled to relief. The use of the disjune: 
tive shows that it is not only when the sale 
is set aside under section 313 that the pur- 
chaser is entitled to relief; and that being 
so, it is clear that the decision-cited has not 
the same application under the Oode of 1882 
that. it had under the Code of 1859. 

Next it is argued that section 315 was 
never intended by the Legislature to give to 
a purchaser defined of the purchased pro- 
perty aright to sue, or any right to relief 
beyond an application to the execution Court 
under section 315. This point, however, has 
been decided against the appellant in Hari 
Doyal Singh Roy v. Sheikh Samsuddin (8) 
and Nttyanund Roy vw. Juggat Ohandra 
Guha (4). 

The learned pleader for the appellant 
relies on the decision in Sundara Gopulan- 
v. Venkatavarada Ayyangar (5).. But that 


(2) 12 W. R. (F. B.) 8. 
3) 5 0. W. N. 240. 
4) 7 C. W. N. 105. 
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decision though entitled to the grestest 
respect is not of such authority as to bind us 
to differ from the decisions of this Court. 
The first point taken for the appellant, there- 
fore, in our opinion, fails. 

The next point taken is, that the Subordi- 
nate Judge is wrong in his finding, that the 
plaintiff had no notice of Buzlar’s want of 
title. The learned Subordinate Judge says :— 
“The evidence, as adduced by defendant’s 
witness No. 2, that the plaintiff knew prior 
to his purchase, to the effect that the judg- 
ment-debtor had no right in the property, is 
of a suspicious character. No reliance can be 
placed on this witness’s statement.” He 
then gives his reasons for disbelieving this 
witness, and we have no doubt that the learn- 
ed Subordinate Judge intended to find that, as 
a matter of fact, the plaintiff did not know, 
prior to his purchase, that the judgment- 
debtor had no right to the property. This is 
a finding of fact with which we cannot in- 
terfere in second appeal. 

The third point taken is, that Buzlar Sobhan 
and the defendant’s lessors ought to have 
been made parties to the suit. No issue, 
however, was raised on this point, nor are we 
satisfied that there was any necessity for 
making thése persons parties. 

The fourth point taken is, that the suit is 
barred by limitation. This point was not 
raised in either of the Courts below or in the 
-ground of appeal to this Court, but it is, of 
course, a point on which we must come toa 
decision. The learned pleader for the ap- 
pellant relies on the case of Hanuman Kamat v. 
Hanuman Mandur (6), That was a case in which 
a member of a joint family had attempted to 
sell certain property, but his other co-sharer 
objected and the sale failed. The purchasers, 
accordingly, sued for the return of the pur- 
chase money, and their Lordships of the 
Judicial Committee were of opinion that a case 
of that nature must fall either under article 
62 or article 97 of the 2nd schedule of the 
Limitation Act. Their Lordships held, that 
if there never was any consideration, then the 
price paid by the purchaser was money had 
and reésived to his account by the vendor. 
We,are unable to distinguish this case in 
principle from the case before us; and if, as a 
matter of fact, Buzlar had no right at all to 
` the property that was sold and no delivery of 
possession in consequence, there was no con- 

- (6) 19 C. 123 (P. 0.); 18 I. A. 158, 
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sideration at all: for the purchase money that 
was paid, and the suit would come under 
article 62 and would be barred by limit- 
ation. Bub with regard to this pointit has 
been pointed out to us that the learned Sub- 
ordinate Judge found that the sale was 
frandulent. The Subordinate Judge remarks - 
“T would further add that in the present case 
there is a distinct allegation in the plaint of 
fraud which has been substantiated by copy 
of judgment, Exhibit 3, so far. at least as the 
decree in execution of which the porperty was 
sold is concerned.” Ifthe suit be regarded 
as a suit for relief on the ground of fraud, it 
would clearly be within time. This question 
of fraud was not incorporated in the issues 
although it was raised in the plaint, but it 
appears to have been raised and discussed in 
some way or other, because both the Mansif 
and the Subordinate Judge referred to the 
point and considered it. The findings, how- 
ever, on this point are not sufficiently distinct 
to justify us in dismissing the appeal at once, 
Tf, as a matter of fact, the defendant advertis- 
ed this property for sale as the property of 
Buzlar Sobhan Chowdhury and invited the 
public generally to come and bid for it, know- 
ing perfectly well all the time that this pro- 
perty did not belong to Buzlar Sobhan, that 
undoubtedly would be fraudulent conduct for 
which the plaintiff or any other member of 
the public invited to bid who was injured by 
it, would be entitled to relief. But, as we 
have said there is no distinct finding to this 
effect. 

We think that the proper order to pass 
in this case is that the suit shall go back to 
Subordinate Judge for a clear finding on this 
point, whether the sale was fraudulent and 
the plaintiff was induced by tha' fraud to 
purchase the property. As this point was 
not raised in the issues, although it was dis- 
cussed when the suit was decided, the parties 
should be allowed to furnish fresh evidence on 
the point. 

In conclusion it has been argued that the 
learned Subordinate Judge was wrong in 
awarding interest at 12 per cent, but we do 
not think that we should interfere with his 
decision on this point. 

The case will, accordingly, be remanded to 
the Subordinate Judge for the decision of the 
point which we have set out above. Tho 
Subordinate Judge will return his finding to 
this Court, but on receipt of this finding, the 
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appeal will be finally disposed of by this 
Court. - 
Oase remanded. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Reaunar Ori Appears Nos. 264 AND 277 
or 1907. 

May 3, 1909. 

Present :—Mr. Justice Doss and Mr. Justice 
Richardson. 

In No. 264 
R. H. WERNICKE AND OTHERS—COLAIMANTS, 
lsr PARTY— APPELLANTS. 

Ix No. 277 | 
Tas AMALGAMATED THA ESTATES 
Co., Lo.-—Crammants, 2ND Party——APPELLANTS 
versus 
Tas SECRETARY or STATE ror 
INDIA ın COUNCIL —Opposrre Parry— 


RESPONDENT. 

Land Acquisition Act (I of 1894), 88. 23, 24— 
“ Marke! Value,” what 18 and how to be estimated 
—Specul though natural adaptability of land for 
purposes for which stis taken—Enhancement of vtlue 
Jor construction of authorized works—Land in the 
vicinity of Cantonment—Specially adapted for rifle 
range—-Damages for sererance—Iniurious affection, 

Held, per Doss, J—the market value of property 
is the price which it will bring when it is offered 
for sale by one who desires but is not obliged to 
sell, and is bought by one whois under no necessity 
of having it. 

Stewart v. Ohio Pac. R. R. Oo. 38 W. Va. 488; 
18 8. E. 604, Pittsburgh, §c., Ry. Co. v. Vance, 115 
Pa, St. 325; 8 Atl. 764, Guyandot Valley Ry. Co. v. 
Buskirk, 57 W. Va. 417;110 Am. St. Rep. 785, re- 
ferred to. 

In estimating the market value of land, the pur- 
pose for which the land is taken should not be 
taken into consideration ; for, the measure of com- 
pensation is not what the person who takes the 
land will gain by taking it, but what the person 
from whom it ia taken will lose by having it taken 
from him. 

Stebbing v, Metropolitan Board of Work, L. R. 6 
Q. B. 37, Manmatha Nath Mitter v. Secretary of 
Bta'e, 25 O, 194; 24 1. A. 177, Secretary of Sta’e for 
Foreign Afairs v. Charlesworth Pilling and Oo. 
(1901) A. O. 873; 28 I. A. 121; 26 B. 1; In re Cumtess 
Ossalinsky and Manchester Corporation, Browne and 
Allan’s Law of Compensation, 2nd Edn., 659, re- 
ferred to. 

The special, though natural, adaptability of the 
land for the purposes for which itis taken, is an 
important element to be taken into consideration 
in determining the market value ofthe land. 

Ossalinsky and Manchester Corporation, Browne 
and Alans Law of Compensation, 2nd Edn. 659, 
Boom Co. v. Patterson, 98 U. B. 408 and In re 
Farman Street, 17 Wend. 669, Guyandot Valley Ry. 
Co v. Buskirk, 57 W. Va. 417;,110 Am. St. Rep. 
785, referred to. 
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Any enhancement in the value, consequent on the 
construction of works authorized by the statute, or 
consequent on any scheme for the appropriation of 
the landfor any public use, must be excluded from 
consideration. 

Penny v. Penny, L. R. 5 Eq. 227, In re Gough and 
Axpatria, Silloth and District Joint Water Board, 
(1904) 1 K. B. 417, In re Lucas and Chesterfield Gas 
and Water Board,(1900) 1 K. B. 16, referred to. 

Where it appeared that the land acquired was 
in the vicinity of a certain Cantonment, and by 
its position and conformation was specially adapted 
for the purpose of beifig used as a rifle range, and 
it also appeared that a rifle range was necessary 
for the Cantonment. 

Held, per Doss, J. that in estimating the market 
value of the land, special value must be attached 
to those elements which are special advantages 
possessed by the land. 

Per Richardsox., J. Contra, that the claimants are 
not entitled to the value of the land asa rifle 
range, or rather to ita value with reference to ite 
special adaptability for that purpose, because there 
is no demand for rifle range in the market; and 
to assess their claim on this basis is to assess it 
with reference to the use to which the land will 
be put by the Government, and such a claim is 
opposed to the express provisions of section 24, 
fifth clause of the Land Acquisition Act. 

Manmatha Nath Altter v. Secretary, of State, 25 O. 
194, 24 L A., 77, referred to. 

Gough v. The Aspatira fc, Water Board, (1904) I. K. 
B. 417, distinguished. 

Held per Ouriam :—the fact that the Military 
authorities have annually paid a rental of Re. 1,000, 
for the use of the land cannot properly be regarded 
as fo an essential element in the market 
value of the land, and a proper measure of the 
special adaptability which it possesses, as it isa 
factor purely adventitious, brought into existence 
not by the intrinsic value of the land to the 
owner but by the necessity and urgency of the 
purposes for which the land has been subsequently 


eld, per Doss, J., that the true measure of damages 
when part of an entire tract is taken, is the deprecia- 
tion in value of the remaining tract; that is, the 
difference in the value of the whole tract immodiately 
before and immediately after the acquisition. 

Queen v. Brown, L. R. 20 B. 680, Sharp v. United 
States, 191 U. 8. 811; 112 Fed Rep. 898, referred to, 

Per Curiam :—When part ofa tea garden is acquired, 
damages may be claimed on account of severance on 
the basia of increased cost in working the remaining 
portion of the garden; and the capitalized value of 
such increased working charges at ten years’ purchase 
may be regarded as the quantum of depreciation in the 
market value of the remaining portion of the 
garden. 

Baravora Tea Oo, v. Secretary of State, 28 C. 685, 
followed. 

A proprietor is entitled to compensation for. dep- 
reciation of the valne of his other lands, in so far 
as such depreciation is due to the anticipated legal 
use of works to be constructed upon the land 
which has been taken from him under compulsory 
powers. i 

Cowper, Essex v, Local Board for Acton, I. R. 1 
App. Cas. 168, relied upon, 
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When a portion of a tea garden is taken for being 
used as a riflo range, the other portion must be taken 
to be injuriously affected, as it is extremely unsafc to 
work on land situated behind the butts when firing 
is going on, and the consequent loss of time must in- 
evitably increase tho cost of cultivation. 
Appeals from the decree of the District 
Judge of Purneah, dated March 25, 1907. 
Mr. Caspersz, Counsel and Babu Manmatha 
Nath Mukerji, for the Appellants. 


Mr. Sinha, Advocate-General, and Babu 
Umakali Mukerji, Officiating Government 
Pleader, for the Respondent. 

Judgment.. 


Doss, J.—This is an appeal from the 

judgment of the District Judge of Purneah and 
Darjecling, dated the 25th May 1907, deter- 
mining on a reference under section 19 of the 
Land Acquisition Act, the amount of compensa- 
tion payable for land acquired for public pur- 
poses. The declaration is dated the 3lst Janu- 
ary 1906 and was published on the 7th Feb- 
ruary 1906, the purposeof the acquisition being 
the extension of the rifle range in the villages 
of Lebong and Pandan at Darjeeling. The 
claimants are (1) the owners of the Pandan 
Tea Estate, and (2) The Amalgamated Tea 
Oo., Ld., as proprietors of the Lebong Minchi 
Tea Estate. 
. The area of land acquired belonging to the 
claimants, first party, is 11 acres 2 roods 30 
poles of which 7 acres 1 rood 2 poles is under 
tee, 

The area of land acquired belonging to the 
claimants, second party, is 2 acres 1 rood 80 
poles of which 2 roods is under tes. The 
Deputy Commissioner of Darjeeling valued the 
tea land at Rs. 400 per acre and the waste 
land at Rs. 60 per acre, and awarded compensa- 
tion on that basis. He awarded Rs. 1,000 as 
compensation for severance, but awarded none 
for the rest of the tea estate being injuriously 
affected by the acquisition. The total award 
in favour of the claimant, lst party, was 
Rs. 4,682-14, including statutory allowances, 
and that in favour of the claimants, 2nd party, 
Rs. 593-11, including statutory allowances. 

The claimants, Ist party, in their statements 
of claims made two alternative claims. The 
first claim was on the basis of the value of 
land in the vicinity and was for Rs. 46,965-9. 
This included the market value of the 
land, the value of the tea bushes thereon, 
damages for severance and injurious affection 
and statutory compensation. The second claim 
was made on the rental basis and was for 
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Rs. 57,3865-9 ; this included the capitalized 
valne of the rental paid by Government for 
the use of the land, the value of stone upon 
the land, the price of the tea bushes, damages 
on account of severance and injurious affec- 
tion and statutory compensation. Before the 
District Judge the claimants, Ist party, did 
not press their claim on the basis of value 
of the land but rested the same on the 
rental basis. 

It appears that from before 1898 a greater 
portion of this land has been, and is now being, 
used as ariflerange of the Cantonment at 
Lebong and for the Darjeeling volunteers. 
For such uses the Military Authorities have 
been paying a rental of Rs 1,0 0 annually. 
The letter, Ex. 3, dated the 7th June 1898, 
from the Deputy Secretary to the Govern- 
ment of India to Lientenant-General com- 
manding the Forces in Bengal, shows that an 
attempt was made by the Military Authorities 
to purchase the requisite amount of land by 
private treaty, the price of Rs. 31,500, which 
was then asked for it, being considered pro- 
hibitive, the idea of purchasing the land was 
abandoned, and the leasing of the land from 
year to year was continued until the present 
acquisition. The claimants, 1st party, claimed 
compensation on the basis of this rental at 20 
years’ purchase. The learned District Judge 
has awarded to them compensation on this 
basis at 10 years’ purchase, and has also given 
them compensation for the value of the tea 
lands taken at Rs. 400 per acre. He has given 
them Rs. 1,000 as compensation for severance 
but has given none for injurious affection of 
the rest of the lands. He has assessed the 
total compensation to be given to the claimants 
Ist party, at Rs. 16,118-10, inclusive of the 
statutory allowances. He assessed the com- 
pensation payable to the claimants, 2nd party, 
at the same amount as that awarded by the 
Deputy Commissioner. 

The claimants, lst party, have preferred 
Appeal No. 264 of 1507, and the 2nd party 
have preferred Appeal No. 277 of 1907. The 
Secretary of State has filed a cross-objection. 

The principal grounds raised in the appeal 
of the claimants, lst party, are—(1) that the 
rental ought to have been capitalized at 20 
years’ purchase ; (2) that the value of the 
stone lying on the surface of the land ought 
to have been given; (3) that the tea land has 
been under-valued; (4) that the damages 
awarded for severance sre too small ; and (5) 
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that damages onght to have been awarded for 
injurious affection of the surrounding land by 
reason of the acquisition. 

The grounds raised in the appeal of the 
2nd party are the same as those in the other 
appeal, with this difference only that no excep- 
tion is taken to the compensation awarded on 
the rental basis, as that land has not been 
assessed on that basis. The principal ground 
taken in the cross-objection preferred on 
behalf of the Secretary of State is that in 
assessing compensation, the Court below 
ought not to have taken into account the 
annual rental of Rs. 1,000, which the Military 
Authorities have been paying for the use of 
the land asa rifle range, and ought not to 
have assessed the capitalized - value of this 
rental as forming a portion of the market 
value of the land. 

Having regard to the nature of the conten- 
tions advanced on either side, it will, perhaps, 
be convenient to deal with the appeals and 
the cross-objections together. 

Apart from the compensation to which a 
claimant in any particular case may be 
entitled on other heads, the compensation to 
be awarded for the land acquired is under 
section 238, clause l of Act I of 1894, the 
market value of the land at the date of the 
publication of the declaration. But the 
meaning attached tothe term “ market value” 
is not defined in the Act, noris any concise 
statement of it to be found, so far, as I am 
aware, in any of the judicial decisions in this 

- country. The definition of the market value 
of a property, as laid down by the American 
Courts, in condemnation (.e., acquisition) 
proceedings is—“ the price which it will 
bring, when it is offered for sale by one who 
desires but is not obliged to sell, andis 
bought by one who is under no necessity of 
having it.” See Stewart v. Ohio Pac R. R. Oo. 
(1) ; Lewis on Eminent Domain, 2nd Edition, 
section 478; Pittsburgh, ete., Ry. Oo. v. Vance 
(2), and Guyandot Valley By. Oo. v. Buskirk 
(3). What the elements are which must be 
taken into consideration in determining such 
market value, and what value ought to be 
assessed for each of such elements, are matters 
often, beset with no little difficulty. It is 
clear; however, on the authorities as well as 
upon principle and reason that in estimating 

D 88 W. Va. 438 ; 18 B. E. 604. 

2) 115 Pa. St. 325; 8 Att. 764. 

. & 57 W., Va. 417: 110 American Bt. Rep. 785. 
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the market value of land, the purpose for 
whichthe land is taken-should not be taken 
into consideration ; for, if ib were so done, the 
result virtualiy would “be that the public 
would be purchasing, as it were, its own im- 
provements. The measure of compensation, 
indeed, is not what the person who takes the 
land will gain by taking it, but what the 
person from whom itis taken will lose by 
having it taken from him or, in other words, 
the owner is only entitled to receive for the 
lands he gives up, their proper equivalent, and 
this equivalent is estimated not on the value 
to the purchaser but on the value to the 
owner—Ses Stebbing v. Metropolitan Board of 
Works (4) ; Manmatha Nath Milter v. Secre- 
tury of State for India (5) ; Secretary of State for 
Foreign Affairs v. Oharlesworth Pilling and Oo. 
(6).; In re Oumtess Ossalinsky and Manchester 
Corporation (7). A second proposition may 
also be taken as-conclusively established that 
the special, though natural, adaptability of 
the land for the purposes for which it is 
taken, is an important element to be taken 
into consideration i in determining the market 


value of the land. ~“ It is quite true.” observ- 
-ed Grave, J. ‘in Ossalinsky anl Manchester 
Corporation (7), before cited, “that land 


might be ‘rightly valued at more than its 
value as agricultural land, if the land had 
any other capabilities for railway land or 
irrigating purposes, or for water works, or for 
anything else, and they are reasonable and 
fair capabilities, not far fetched hypothe- 
tical capabilities, but reasonably fair con- 
tingencies. Those are fair things to be con- 
sidered by an arbitrator.” In Boom Co. v. 
Patterson (8) the Supreme Court of the United 
States laid down that, asa general rule, the 
compensation to the owner is to be estimated 
“ by reference to the uses for which the pro- 
perty is suitable, having regard to the existing 
business or wants-of the community, or such 
as may be reasonably expected in the im- 
mediate future.” See also In the matter of 
Farman Street (9), Guyandot Valley Railway Oo. 
v. Buskirk (8). A third proposition is equally 
well established that any enhancement in the 
value, consequent on the construction of works 
4)L B.6Q.B 87. 
5) 250 194, 241 A. 177. 
5) oon a 0. 873 ; 28 I. A. 121 ; 26 B. 1. 

Brown and Allan's Law of Compensation 2nd 
Edition p 669. 


(9 98 U. 8. 408. 
9) 17 Wend. 669. 
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authorized by the statute, or consequent on any 
scheme for the appropriation of the land for 
any public use, must be excluded from con- 
sideration. See Penny v. Penny (10), In re 
Gough and Aspatria Silloth and District Joint 
Water Board (11), In re Lucas and Chester- 
field Gas and Water Board (12). In the 
last mentioned case, land had been com- 
pulsorily taken for the purpose of making a 
reservoir, and the land has special adaptabili- 
ty for the construction of a reservoir. The 
Court of Appeal held that, in determining the 
value arising from such special adaptability, 
the tribunal should have regard to the con- 
tingent value arising from the possibility of 
the land coming into the market when re- 
quired for the particular purpose and, not to 
the value of the realised possibility arising 
from the fact of the promoters having obtain- 
ed statutory powers for the construction of 
the reservoir. In that case at p. 28.of the 
report, Vaughan William, L. J., observed as 
follows :— And further that the umpire in 
the present case, by his answers to the 
questions, sent to him by the Court of Appeal, 
has plainly shown that in his judgment the 
contingent value of the probability and the 
realized value, by reason of the promoters 
having obtained Parliamentary powers to 
take the land, are identical. TI think this is 
so, and that, asin the answers to the questions 
it appears that the umpire has treated the 
probability and the realised probability 
as identical for the purposes of valua- 
tion, he has gone on a wrong basis, and 
that we ought to send the award back to him 
in order that he may value the poasibility of 
the site going into the market as being 
required for the enlargement for the Water 
Works and not on the basis of a realized possi- 
bility or on account of the promoters having 
obtained from Parliament compulsory powers. 
The value of that possibility as stated by 
Collins, M. R., in In re Gough und Aspatria, 
elc, Water Board (11), is a question entirely 
for the umpire. It may be that the adapt- 
ability of the land for the purpose of enlarg- 
ing the reservoir was so unique that you will 
give a value little less than that which he 
would give if dealing with the realized 
possibility. Butin my judgment he ought 


t 
(10) L. R. & Eq 227. 
(11) (1904) IK B.417;73 L.J.K B, 228; 90 L. 
T. 43; 52 W. R. 552; 63 J. P. 227; 20T. L. R. 179. 
(12) (1909) I K, B. 16, 
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to value the possibility and not the realised 
possibility.” 4 
Turning now to the facts of the present 
case, it appears that the land acquired is in 
the vicinity of the Lebong Cantonment and is 
at a distance only of about five minutes’ walk 
from it and is: very nearly level with the 
parade ground. There is no other land suitable 
for a rifle range in the immediate neighbour- 
hood. This is the finding of the learned 
District Judge which is amply borne ont by 
the evidence. Besides, it appears from the 
evidence of Dr. Seal and Major Haig that a 
range is necessary for the Cantonment at 
Lebong and the volunteers at Darjeeling. It 
is quite obvious, therefore, that by its position 
and conformation the special adaptability of 
the land for its use as a rifle range is beyond 
question. When the Huropean population of 
the District of Darjeeling increased and a 
Military Cantonment was established at 
Lebong, and volunteering became more and 
more popular, the suitability of the land for a 
rifle range came tobe recognized by the 
public. and this element entered as a factor in 
the market value of the land. It isalso clear 
from the facts, just stated, that the land in 
question nol only possesses such special adapt- 
ability but that this adaptability is unique. 
I am, therefore. of opinion that in estimating 
the market value of the land, special value 
must be attached to those elements. I do 
not think that the fact thatthe Military 
Authorities have annually paid the rental of 
Rs. 1,000 for the use of this land can pro- 
perly be regarded as forming an essential 
element in the market value of the land and 
a proper measure uf the special adaptability 
which it possesses. Itisa factor purely 
adventitious, brought into existence not by 
the intrinsic value of the land to the owner 
but by the necessity and urgency of the 
purposes for which the land has been sub- 
sequently acquired. In McKinney v. Nushville 
(13), a certain property was, by reason of its 
location, more valuable for saloon purposes 
than any other, and at the time of the con- 
denmation (č. e., acquisition) proceedings it 
was under lease for a term of five years for 
a good annual rental, and was then used to 
carry on a saloon business. It was contend- 
ed on behalf of the owner that he was 
entitled to compensation on the basis of this 
annual rental, which, indeed, was the highest 
(18) 102 Tenu. 131; 78 Am, St. Rep. 859. 
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rental which any one would give for the 
property. The Supreme Oourt of Tennesse 
held that, in estimating the market value of 
the property, allof the cspabilities of the 
property, and all of the legitimate uses to 
‘which it may be applied or for which it is 
adapted, are to be considered, and not merely 
the condition it is in, and the use to which it 
is at the time applied by the owner. The 
trial Judge in his charge to the jury said: 
“In considering the uses for which the pro- 
perty was adapted, you must consider all 
legitimate purposes for which it may be used, 
and must not confine yourselves to any one 
special or particular uge as going to indicate 
its value.” This was held to bea good 
charge. I think that neither the Deputy 
Oommissioner nor -the District Judge has 
followed the correct principle in assessing 
compensation in this case. The proper princi- 
ple, in my opinion, is to ascertain the market 
value of the land taking into consideration the 
special value which ought to be attached to 
the special advantages possessed by the land, 
namely, its proximity to the Lebong Can- 
‘tonment, its special adaptability for a rifle 
range and the uniqne character of such adapt- 
ability. The annual profit from the lend 
in question is estimated by Mr. Wernicke at 
Rs. 56-4 per acre. Mr. Baker puts the 
outturn at 22 to3 mds. and Mr. Shannon 
at 2mds. According to this evidence, the 
value of the land at 10 years’ purchase would 
be about Rs. 560 per acre. The Deputy Com- 
‘missioner assessed Rs. 400 per acre, and the 
learned District Judge has accepted that 
valuation. In doing so, he has allowed 10 
‘years, purchase of the rental. I agree with 
‘him in this, because it appears from the 
evidence of several witnesses both on behalf 
of the claimants and the Secretary of State 
that money invested in tea in Darjeeling 
-District is expected to yield about 10 per cent, 
and that a garden generally sells at 10 times 
the annual profit. It may be that the value 
of similar tea lands in other localities is 
Rs. 400 per acre, and Iam not disposed to 
differ from the learned District Judge in his 
estimate of the value of the tea land per 
acre, but I think he has omitted to take into 
consideration the fact that the valuo of the 
land in question must have appreciated since 
the establishment ofthe Lebong Cantonment 
in its immediate neighbourhood. I think 
Rs. 500 per acre may be roughly estimated 
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as the appreciated value of this land by 
reason of its proximity to the Cantonment. 
To this ought, in my opinion, to be added 
Rs. 200 per acre on account of the natural 
and special adaptability of the land and the 
unique character of such adaptability for a 
rifle range. This gives a total sum of Rs. 700 
per acre. In assessing the value of the 
portion of the land which is waste, its special 
adaptability for a rifle range as influencing its 
value in the market, though, perhaps, it may 
not be ofany use to the owner as tea land, 
onght also to be taken into consideration. I 
would assess such land at Rs. 300 per acre. 
Therefore, the value of 7 acres 1 rood 
10 poles of tea land at Rs. 700 per acre 
is Rs. 5,093-12 and that of 4 acre 1 rood 
20 poles of waste land at Rs. 300 per acre is 
Rs. 1,312-8 giving a total of Rs. 6,406-4. 

The next question for consideration is the 
amount of compensation, if any, to which the 
claimants are entitled for severance of the land 
acquired from their remaining lands. 

In strict theory, the true measure of 
damages, when part ofan entire tract is 
taken, is the depreciation in value of the 
remaining tract; or, which amounts to the 
same thing, the difference in the value of the 
whole tract immediately before and imme- 
diately after the acquisition. See Queen v. 
Brown (14), Sharp v. United States (15). The 
claimants in this case, however, have, on the 
authority of the case of Baruooru Tea Co. v. 
The Secretary of State for India (16), claimed 
damages onaccount of severance on the 
basis of increased cost in working the 
remaining portion of the garden. The capitalis- 
ed value of such increased working charges 
may, roughly speaking, be regarded as the 
quantum of the depreciation in the market 
valne of the remaining portion of the garden. 
This additional expense has been estimated 
by the claimants by the loss of time incurred 
by the coolies of the garden having to travel 
long distances in reaching the tea lands above 
and below the strip taken. 

The claimants, lst party, estimated the 
annual increased cost at Rs. 127 and capitaliz- 
ing this sum at 20 years’ purchase they claimed 
Rs. 2,540 as compensation for severance, 
Rs. 800 for the construction of a new 10ad, 
and Rs. 500 as the value of this tea bushes 

(14) L. R. 2 Q. B. 630. 

(15) 191 U. 8. 841; 112 Pod; Rep. 893, 

(16) 28 0. 687. 
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which will have to be destroyed in making 

: ‘the road. The Deputy Commissioner awarded 

them a lump sum of Rs. 1,000 as covering all 

_ these expenses. The District Judge has 
accepted this award as a réasonable, if not 
an exact, estimate of the damages sustained 
in consequence of severances. 

On a consideration of the evidence which 
has been adduced in support of this part 
of the claim, I am not satisfied that the 
finding of the Court below is wrong. 
Iam unable to accept the claimants’ esti- 
mate of the increased cost of working as 
fairly accurate, nor do I think that the 
claimants are entitled to have the capitalized 
value of the annnal cost at more than 10 
years’ purchase. It is noteworthy that in 
the last cited case too, the increased annual 
working charges were capitalized at 10 years’ 
purchase, 

As regards the question of compensation, if 
any, to which the claimants, lst party, are 
entitled by reason of the acquisition in- 
juriously affecting the 8 acres of tea lands 
behind the butts, it is to be observed that 
these claimants have estimated their damages 
under this head onthe same basis as that 
on which they estimated their damages on 
account of severance, namely, the increased 
cost of working the 8 acres due to stoppage 
of work during the time firing is practised. 

The damages under this head have been 
claimed at the same amount as that which 
has been claimed on account of severance. As 

‘the District Judge assessed compensation on 
‘the basis of the rental of Ks. 1,000 per 
annum paid by Government for the use of 
the land, and as such rental included com- 
pensation for the injuries which the other 
lands of the claimants, lst party, were like- 
ly to suffer by reason of the use of the 
land as a rifle range, he allowed no com- 
pensation under this head. Ihave already 
held that this annual rental cannot, under 
‘ the peculiar circumstance of this case, be 
accepted as the proper basis for assessing 
the market valpe ofthe land acquired, and 
I have assessed such market value quite 
irrespective of any damage which the adjoin- 
ing lands of the claimants may possibly 
suffer by reason of the acquired land being 
used as a‘rifle range. The claimants are, 
therefore, in my opinion, entitled to same 
compensation for the 8 acres of tea land 
behind the butts being injuriously affected 
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by reason of the acquisition. There can be 
no doubt that it is extremely unsafe to 
work on land situated behind the butts 
when firing is going on, and the conse- 
quent loss of time * must inevitably increase 
the cost of cultivation. The Deputy Com- 
missioner declined to award compensation 
under this head,on the ground that if the 
use of any land 16 interfered with, the owner 
can claim damages and force Government 
to acquire it. This reasoning, it should be 
remarked, fails to take account of the pal- 
pably obvions fact that the lability to such 
serious and constant interference must inevit- 
ably tend to depreciate the market value 
of that land. In Cowper Essex v. Local Board 
for Acton (17) where a portion of the owner’s 
land was acquired for sewage work, it was 
contended that if nuisance arose from negli- 
gence in the user, there wasa right of action. 
In answer to this argument, Lord Halsbury 
L. C., in delivering his opinion to the House 
of Lords thas observed: J do not think it 
is any answer to the people- who complain 
of the establishment of sewage works in 
their neighbourhood that, if and when the 
sewage works became a nuisance, in the pro- 
per and real sense of that word, such 
works can be restrained by injunction. Land 
is certainly more marketable when it is free 
from works of that character than when 
such works are established, although the 
neighbours may have the ordinary right 
of citizens to engage in litigation against 
such works when they become anuisande.”’ In 
the same case Lord Watson after discussing 
Various cases, summed up his conclusion thus: 
—" It appears to me to be the result of 
these authorities which are binding upon 
this House that a proprietor is entitled to 
compensation for depreciation of the value 
of his other lands, in so far as such de- 
preciation is due to the anticipated legal 
use of works to be constructed upon the 
land which has been taken from him under 
compulsory powers.” Applying this princi- 
ple to the facts of the case, before the 
House, His Lordship proceeded to observe 
thus, ““ and the kind of depreciation which 
the jury had in view appears to me to be 
ejusdem generis with that arising from traffic 
upon a public thoroughfare. Neither the 
use of sewage works, nor such traffic, 


(17) L. R. 14 A. Q. 163, 
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<, amounts. in itself, to a legal nuisance ; but 
the existence of either may alter the 
character of landin the neighbourhood, and 
| diminish its value in the market.” 
also Duke of Ruccleuch v. Metropolitan Board 
„of Works (18). 

It seems to me that if the reason assign- 
ed by the Deputy Commissioner were well 
founded, the result would be to practically 

. put an end to all possible claims for com- 
pensation on the ground of the remaining 
, lands of the owner being injuriously affected 
by the user of the part taken. This is op- 
posed to the mainfest intentions of the 

: statute and the principle on which com- 

, ponsation for all losses sustained by the owner 
.is awarded. I should assess compensation 
under the head of injurious affection at the 
same amount as that which has been assessed 
on account of severunce, that is Rs. 1,000. 

I do not think that the plaintiffs are 

entitled to any separate compensation for 
_ value of stone on the land. In the Court 
, below, the claimants, lst party, claimed 
, Rs. 14,863 as the value of stone. This included 
stone below as well as above the surface. 
But before us the claim was confined to 
. stone on the surface, and the value of such 
.8tone was estimated at Rs. 4,000. I think 
,itis clear upon the evidence that in sales of 
tea estates the value of atone on the 
land is not taken into account. As I 
have assessed the value of the tea land acquir- 
ed according to its market value, it follows 
that the value, if any, of the stone on the 
land, cannot be separately taken into account 
nor the value of the tea bushes. either. 

No question has been raised as to the com- 
pensation given for the trees. The claimant, 
lst party, is entitled to statutory allowance 
only on the amount of compensation awarded 
for the market value of the land and not on 
the compensation assessed for damages for 
severance or for other lands being injuriously 
affected by the acquisition. 

The claimants, 2nd party, aro entitled to 
have their tea land and waste land assessed 
at the rato of Rs. 700 and Rs. 300 respect- 
ively. Therefore, the value of 2 roods of tea 
lands which have been taken from them is 

| Rs. 350, and that of 1 acre 3 roods 30 poles 
of waste land at Rs. 300 per acre is Rs. 693-12. 
To this must be added Rs. 209 as the value of 
houses and trees. 

(18) L. R. 5 H. L, 418, 
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The result, therefore, is that the claimant 
lst party, are entitled to the following sums, 
tiz. :— 


Rs. a. p. 
Market value of the ` 

land h 6,406 4 0 

Compensation for se- 
verance 1,000 0 0 

Compensation for in- 
jurious affection ... 1,000°.0 0 
“Rs. 8,406 4 0 

Statutory ` allowance 

at 15 per cent. dn 
Rs. 6,406 960 14 0 
Re. 9,367 9 0 


~The claimants, second party; are entitled to 
the following sums viz :— 


Rs. a. p. 
Markot value of the i 
land b 1,033 12 0 
Compensation for 
houses and trees... 200 0 0 
Statutory allowance 
at 15 per cent. on 
Rs. 1,033-12 154 14 0 
Rs. 1,888 10 0 


The claimants, lst party, are entitled to 
the total sum of Rs. 9,367-2, and the claimants, 
2nd party to the total sum of Rs. 1 ,888- 10. 

The appeals are dismissed with costs, and 
the oross-objections are partially decreed with 
costs in proportion. h 

Richardson, J.— These nppeals arise out of 
a reference made by the Deputy Commissioner 
of Darjeeling, as Land Acquisition Collector, 
to the District Judge of Purnea under sec- 
tion 19 of the Land Acquisition Act (I of 
1894). 

The land in question consists of 11 acres 
2 roods and 30 poles, formerly comprised in 
the Pandam Tea Estate and 2 acres 1 rood 
and 80 poles, formerly comprised in the Le- 
bong Minchi Tea Estate. The land is situat- 
ed not far from the Lebong Cantonment, 
near Darjeeling, and was acquired in pur- 
suance of a declaration published in the Oal- 
cutta Gazette of 7th. February, 1906, for the 
purposes ofa rifle range for the use of the 
troops stationed at Lebong and for the use of 
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certain volunteer corps, whose head-quarters 
_ are not Darjeeling. It is not contended that 
‘ any of these volunteer corps Was in a posi- 
tion to purchase a rifle range on its own 
account or that any volunteer corps in this 
country is expected, or able, to provide itself 
with ariflerange fromits own funds. The 
claimants, at whose instance the reference was 
made, are the owners respectively of the two 
Tea Estates, who were dissatisfied with the 
award made by the Collector, I will deal 
first with the claim made on behalf of the 
Pandam Tea Estates. 

The Collector treated the land as tea garden 
land. He estimated the market value of 
the land under tea (7 acres 1 rood 10° poles) 
at ks. 400 an acre and the market value of 
the remainder which is not under tea at Rs. 60 
an acre. Including a small sum for trees 
(Rs. 15) the statutory allowances (Rs. 480-6) 
and compensation for injurious affection 
(Rs. 1,000) he awarded Rs. 4,682-14-0. The 
owners claimed according to one valuation 
said to be on the basis of land in the vicinity 
Rs, 46,965-9-0 and according to an alternative 
valuation said to be “ upon a rental basis” 
Rs. 57,365-9-0. Both claims are obviously 
swollen and both include substantial sum on 
account of market valne, standing crops, dam- 
ages sustained by severances, damage to 
adjoining property, and statutory compensa- 
tion. The claims only differ in respect of 
the amount entered for market value and 
statutory compensation. In the lower appel- 
late Court the claim on the basis of land in 
the vicinity (including Rs. 25,907-4-0 for 
market value) was abandoned and the 
appellants relied solely upon the alternative 
claim in which the market value of the land 
is estimated at Rs. 34,863. This last men- 
tioned sum comprises two items about which 
most of the controversy has arisen :— - 

(1) Rental of user of land capitalized 

Rs. 20,000. 

(2) Value of stone upon land Rs. 14,868. 
The former item has reference to the fact 
that the Government has been paying 
Rs. 1,000 a year for the use asa rifle range 
of the greater portion of the land acquired. 
This arrangement has been in force for 
some years, and is, I gather, on annual 
arrangement terminable at the pleasure as of 
the Goverament. It is-contended that because 
this payment has been made the claimants are 
entitled to calonlate the value.of the land 
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at twenty years’ purchase of the sum paid: 
The contention is so far from being reasonable 
that the claimants have not ventured to push 
it to a logical conclusion. More land has 
been acquired (to the West) than was before 
being used as a rifle range, but no addition 
to the annual rent has been made on this 
account. Nor has any deduction been made 
from the rent in view of the inconveniences 
to which the tea garden is put by the use 
of the land as a rifle range. The claim- 
ants make a large’ claim on account of in- 
jurious affection of their other lands in 
the futuro by the use of the land acquired 
as a rifle range. They cannot, therefore, 
deny that some portion of the annual pay- 
ment has been made as compensation for 
the inconveniences which they must on their 
own showing have suffered in the past. Nor 
was it stated to us that any set off has 
been made on account of the rental values 
of the additional land acquired against that 
portion of the sum paid in the past which 
must be taken to have been paid merely as 
compensation. 

1 will not discuss this farther because in 
the view I take the claimants are not en- 
titled to the value of the land as a rifle 
range or rather to its value with reference 
to its special adaptability for that purpose, 
because there isno demand for rifle range 
in the market. To assess their claim on 
this basis is to assess it with reference to 
the use to which the land will be put by the 
Government, and such a claim is opposed 
to the express provisions of the Act (section 24 
fifth clause) and Manmotha Nath Mittar v. 
Secretary of State for India in Council (5) 
The case of Gough v. The Aspatria etc. Water 
Board (11) was referred to by Mr. Caspersz 
for the claimants, but that caso was decided 
under a different statute and it was decided 
on the assumption that the adaptability of 
the site, then in question, for the purposes 
of a reservoir might have effected its market 
value, or in other words that the site might 
have come into the market asa site for a 
reservoir irrespective of the scheme for the 
purpose of which it was acquired. [See the 
judgment of Collins M.R.] In the present 
ease it is the duty of the Court to arrive 
at a finding on this very point, and on the 
best consideration I am able to give to the 
matter, my view is, that there is no value 
for this as a site for à rifle range apart 
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from the fact that it is required for that 
purpose by the Government. It is true, 
however, that in the circumstances of the 
present case there is something further to 
be said which is not inconsistent with that 
view. The point arises thus :—If the Govern- 
ment had never paid anything for the use 
of the land as a rifle range it would be 
necessary to look only to the value of the 
land as toa garden land, it not being 
shown that the land can be used more 
lucratively, or is suitable for more lucrative 
use, in any other way. But it is possible 
that the fact that the Government has been 
paying a subordinate sum for the use of the 
land, as a rifle range may have been affected 
in some degree its market value. An in- 
tending buyer of Tea Estate might have been 
disposed to give more for the property on 
this account than be otherwise would have 
done. But, having regard to the nature of 
the arrangement with the Government and 
to the absence of any formal written agree- 
ment the continuance of the arrangement 
for any lengthened period of time wonld 
be merely speculative. I am not satisfied 
that there is no other land in the neighbour- 
hood of Lebong which the Government at 
a pinch might not have preferred to utilize 
or to obtain possession of for use as arifle 
range instead of continuing to pay a rent 
which it regarded as excessive. That the 
rent was excessive I have little doubt and 
in the circumstances an excessive rent cannot 
reasonably be made the foundation for an exces- 
sive and fanciful claim. On the whole I do not 
think that the market value of the property 
would be more than slightly affected by so 
doubtful a consideration as that suggested. 
The inconveniences alleged by the claimants to 
be caused by the use of the lands as a rifle 
range have also to be borne in mind. When 
all is said, however, I think that for the 
reason above indicated something ought to 
be added to the market value as tea garden 
land of the land acquired. [Of. The Secretary 
of State for Foreign Affairs v. Ohurlesworth (6) 
and Holt v. Gas Light and Coke Company (19), 
referred to by Mr. Caspersz]. It is an easy 
matter to come to this decision but the 
amount to be added is a question of more 
difficulty and itcanonly be roughly estimated. 
“Ts may be that justice is administered of 
a somewhat rough character, yet that is 
(19) L, R, 7 Q. B, 728, 
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the mode of ascertaining the compensation 
provided by the legislature.” (Per Cockburn, 
C. J., in Oroft v. L. and N. W. Railway 
Oo. (20). The question is as to the quantum 
of compensation and, in my opinion, Rs. 1,000 
should be sufficient. 

The Deputy Commissioner refused to give 
any compensation in this connection, while 
the learned District Judge ‘awarded the 
claimants 10 years’ purchase of the rental 
or Rs. 10,000. The claimants appealed to 
this Court from the latter decision, demanding 
20 years’ purchase. The Government lodged 
® cross-objection to the entire amount award- 
ed by the District Judge. In my opinion, the 
District Judge took a wrong or mistaken 
view of this part of the case and tho finding, 
at which I have arrived, is substantially in 
favour of the view contended for by the 
learned Advocate-General on behalf of the 
Secretary of State. 

The next item to be considered relates to 
the stone on the land. As I have already 
stated Rs. 14,863 was claimed on this ac- 
count in the lower Court. In appeal the 
claim was very properly reduced and 
what is now claimed is Rs. 4,000. I agree, 
however, with the learned District Judge 
that this stone has at present no market 
value at all. His observations on this sub- 
ject appear to me to be conclusive. I think, 
therefore, that the appeal of the claimants 
so far as it relates to the stone on the land 
entirely fails. 

In addition to the sum of Rs. 10,000 
calculated on the rental, the learned District 
Judge, adopting the Deputy Commissioner's 
estimate awarded the claimants Rs. $,187-8-0 
as the market value of their land as tea 
garden lands. I understand that paragraphs 
12 and 13 of the memorandum of appeal 
referred to this part of the award. I can 
only say that I agree entirely with the 
learned District Judge that the proper method 
to pursue is to calculate the value of the 
land at so much an acre and that I cannot 
accept the method suggested by the claimants, 
that method being to estimate the number 
of tea bushes or the land and to put a 
patently and absurdly extravagant price on 
each bush. The value of the land under 
tea has been estimated by the District Judge 
at Rs. 400 an acre and the value of 
the land not under tea at Rs. 60 an acre. 

(20) 32 L. J. 9. B. 118. 
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In the memorandum of appeal no specific 
rate peracre is claimed and having regard 
to the evidence on the record I see no 
adequate reason for differing from the District 
Judge. 

The claim for severance amounts to 
Rs. 3,340. Part of the tea garden will be parti- 
ally severed by the new range from the 
main portion. The District Judge has allow- 
ed Rs. 1,000 on this account. The claim is 
based on the alleged costs of making road 
round the land acquired and on the loss of 
time which will be caused by tea garden coolies 
having to walk round the land acquired instead 
of across it. For the cost of making a road 
the claimants ask for. 

Rs. 800 (at Rs. 5 per 100 running feet). 
Rs. 500 (price of tea bushes 2 acreof land). 

The increase of expense in working the 
garden owing to the coolies’ loss of time is 
estimated at Rs. 127 annually and the claim 
capitalizes this at 20 years’ purchase. As re- 
gards the road the amount claimed for tea 
bushes is clearly excessive. At the rate of 
Rs. 400 an acre, the value of $ acre is ap- 
proximately Rs. 135. The claim for Rs. 300 
for making the road is not, to my mind, un- 
reasonable and I think it may be admitted. I 
am not disposed to put very much faith in the 
calculation in which the claim for compensa- 
tion on account of loss of time is based. But 
something is due on this account and no 
better method of calculation has been sug- 
gested on the other side. The estimate of 
Rs. 127 as the annual loss, which will be 
incurred by the garden, may be accepted as a 
more or less rough approximation to the 
truth. But this sum should be capitalized 
at 10 years’ purchase and not at 20 years’ 
purchase. Accordingly Rs. 300 plus Rs. 135 
plus Rs. 1,270 (or in all Rs, 1,705) might be 
allowed for severance [Baraocra Tea Co., v. 
The Secretary of State for India tn Oouncil 
(16) ]. In that case also the additional expense 
of working the tea garden due to severance 
was calculated at 10 years’ purchase. 

There remains the claim for injurious 
affection which is laid at Rs. 2,540. It is 
said that the rifle range will interfere with 
the working of 8 acres of land behind the 
butts and I think that there can be no doubt 
as to this. It will not be safe to put coolies 
on the land when the range is being used. 
Mr. Sinha for the Government contended 
that the contemplated injury was contingent, 
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that it could only arise from the negligent 
use of the range, and that the tea garden 
was not entitled to compensation now but 
would be entitled to a remedy by suit when 
the injury occurred. The case to which he 
referred [His Highness the Gaekwar of Baroda 
v. Gandhi Kachrabhai Kastur Chand (21)] is 
not an adequate support for this proposition 
and the learned counsel for the claimants 
cited good authority for the view that the 
tea garden is entitled to compensation now 
even if the injury which is contemplated be 
of the nature of an actionable nuisance [Land 
Acquisition Act, section 23, clause fourthly, 
Croft v. L. and N. W. Railway Co. (20), 
Oowper Essex v. Local Board for Acton (17) ]. 

But it is not clear that the injury which 
the claimants contemplate will amount to an 
actionable nuisance. The Government will 
have the right to use the land as a rifle range 
and no doubt it may be presumed that it 
will be so used with the greatest care and 
circumspection. But even sgo, no prudent 
owner would put his coolies on the land be- 
hind the butts while firing was going on. I 
think, therefore, that the claimants are en- 
titled to compensation on this account. They 
claim, as I have said, Rs. 2,540 and they 
have been awarded Rs. 1,000. As in the 
case of the claim made for severance on 
account of loss of time, the estimated annual 
loss to the garden attributable to injurious 
affection is Rs. 127 and the claimants ask for 
20 years’ purchase of this amount. Here 
again I think ten years’ purchase should be 
awarded. The compensation tobe given on 
this account might be increased from Rs. 1,000 
to Rs. 1,270. 

Nothing has, hitherto, been paid for the 
use of the land acquired from the Lebong 
Tea Estate as a rifle range. In my opinion, 
no cause is shown for disturbing the award 
made by the learned District Judge. 

My learned brother has taken a different 
view on some of the questions which arise and 
having ventured to state the casein my own 
way Lam content to adopt the figures at 
which he has arrived and the order which he 
proposes to make on these appeals. 

Appeals diamtssed and 
Cross-appeal allowed in part. 
(21) 80 I. A. 60; 27 B. 344, 5 Bom. L. R. 403. 
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(36 C. 510.) 
CALCUTTA HIGH COURT. 
Miscettansous Crvic APPRAL No. 325 
or 1907. 

November 13, 1908. 
_Present :—Mr. Justice Mitra and 
Mr. Justice Chitty. 

MATHURA NATH ROY CHOUDHURI 
AND OTHERS-—PFTITIONERS—A PPELLANTS 
versts 
BASANTA. KUMAR CHAKRAVARTI— 
OPPOSITE PARTY— RESPONDENT, 

Owil Procedure Code (Act XIV of 1882), ss. 558, 560 
and 588—Bengal Tenancy Act (VIII of 1885), sa 106, 
109 «d—Appeal—Dlismissal for default—fetrwal re- 
jused—Order not appealable. 

Section 588 of the Civil Procedure Oode, 1882, 
does not apply to proceedings under section 106 
of the Bengal Tenancy Act. 

Section 109A, sub-section 8, confines the power of 
the High Court to the hearing of second appeals and 
not appeals from orders, either under section 558 or 
section 660, 

Mothn~ Chandra Majumdar v. Tara Sunkar Ghose, 
7 C W. N 440, followed in principlo. : 

Facts.—Under section 109A of the 
Bengal Tenancy Act, an appeal was pre- 
ferred before the District Judge. lt was 
dismissed in default of the appellant under 
section 556 of the Civil Procedure Code, 1282. 
A petition for revival of the appeal was 
mado under section 558 but was rejected. 
From that order the present appeal was 
filed under section 588, clause (27). 

Babu Janaki Nath Pal, for the Appellants. 

Babu Gunada Oharan Sen, for the Re- 
spondent, 


Judgment.—A preliminary objec- 
tion has been taken to the hearing of this 
appeal on the ground that section 588, Code 
of Civil Procedure, does" not apply to pro- 
ceedings under seclion 106 of the Bengal 
Tenancy Act. Section 109A, sub-section 
3, confines the power of the High Court to 
the hearing of second appeals and not ap- 
peals from orders, either under section 558 
or section 560, In Mothur Chandra Majum- 
dar v. Tara Sunkar Ghose (1) this Court 
declined to allow an appeal from an order 
under section 562, Code of Civil Procedure, 
made by a special Judge exercising the 
powers given to him by section 109A. 
The same principle also applies to this case. 
We, accordingly, dismiss this appeal with 
cosis. 


Appeal dismissed. 
(1) 7 0. W. N. 440, 
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In re H. R. COBBOLD. 


(36 C. 512.) 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civin No. 11 or 1908. 
November 23, 1908. 
Present :—Sir Francis Maclean, Kr., O. J., 
Mr. Justice Harington and Mr. Justice 
4 Brett. 


In ve H. R. COBBOLD, AN INSOLVENT. 

Insolwnt Ack (11 and 12 Victoria hap. 21), 8. 73— 
Creditor not schedlued—Final descharge—Appellate 
Oourt— Power to order creditor to be entered in sches 
dule, 

Where the name of a creditor was omitted from 
the schedule filed by an insolvent at the time of the 
final discharge, Heid, that the High Oourt in its 
appellate jurisdiction had power to order that the 
creditor be entered in the schedule and do get past 
and future dividends. Š 


Facts.—H. R. Cobbold filed his peti- 
tion in insolvency and a vesting order was 
made. The insolvent filed hig schedule but 
the vame of the Milwaukee Bag Co., who 
were creditors for over Rs. 1,22,000 was 
omitted. On the 7th February 1907 an order 
nisi was made for the final discharge of 
the insolvent. On the 3rd September 1907, 
the affidavit of claim of the Company was 
submitied to the official assignee who said 
that as the claim was not enteredin the 
schedule, an order from the Court was 
necessary. The affidavit of claim was then 
sent to the insolvent’s solicitors who replied 
that the insolvent would admit the claim 
provided the Company did not oppose his 
final discharge. Subsequently the Com- 
pany’s solicitors forwarded to the insol- 
vent’s solicitors for ‘approval a petition for 
the amendment of the schedule by the in- 
clusion of the Company’s claim. On the 
3rd March 1908 the insolvent got his final 
discharge. On the llith the insolvent’s 
solicitors returned the petition of amend- 
ment to the Company’s solicitors with the 
following letter. 

“Wo find ourselves in a very awkward 
position, as before signing your petition 
we thought it necessary to send same to 
the Official Assignee for inspection’ and he 
did not return same until after final dis- 
charge had been applied for and granted, 
and he now says that it is too late to 
amend the schedule. We now return the 
petition signed and shall be glad to assist 
you in any way we can in getting the 


“schedule amended.” 


The Company, thereupon, made the present 
application to the Appeal Court, “under 
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section 73 of the Insolvent Act as a party 

“aggrieved” by the order of final discharge 
of the insolvent, praying (1) that the order 
of final discharge may be cancelled, (2) 
that the Company may be entered in the 
insolvent’s schedule as creditors to 
amount of Rs. 1,22,000, and rank as credit- 
ors for receiving future dividends, and (3) 
that the special assignee may be directed 
to pay to the Company past dividends at 
the same rate as the dividends paid upon 
debts already proved before any further 
dividend is declared or paid. 

Mr. Gregory (with him Mr. 
the Company.. 

Mr. Stokes, for the insolvent agreed to an 
order being made in the terms of prayers 
2 and 3 of the petition. 

Judgment. 

Maclean, C. J.— This really is not an appeal 
from -a decision of Mr. Justice Fletcher, for 
‘he passed no order in the matter. It is an 
application under section 73 of the Insolvent 
Act and we have ample jurisdiction to make 
the order which we propose-to do. The 
Official Assignee has not appeared before us 
but the insolvent has and he does not object 
to the ordet. 

It is quite clear from the correspondence 
and the eyidence in the case that the present 
appellants considered that they ought to have 
been entered in the schedule of the creditors 
in respect of the amount they claimed and 
those who represented the Official Assignee 
took the same view, and in fact a petition 
‘was presented for amending the schedule in 
that respect. It appears, however, that the 
application for the final discharge of the in- 
‘solvent came on, on the 3rd of March in this 


Oamell), for 


year, and apparently the matter escaped- 


the attention of the parties and of the Court 
and nothing was done inthe matter. The 
creditors, the present appellants, now come and 
ask us to intervene under section 73 of the 
Insolvent Act. We think justice demands 
that that should be done, and, the appellants 
not desiring to cancel the order of discharge, 
and we think properly, an order should be 

made in terms of prayers 2 and 3 of their 
petition. 

The costs of both parties may be paid out 
of the estate in the hands of the Official 
‘Assignee. 

Bacagton and Brett, JJ. concurred. 

Application allowed. 


the | 


(13 C. W. N.425 ; 36 C. 516.) 
CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 63 or 1907. 
January 15, 1909. 


Present :—Sir Francis Maclean, Kr., C. J., 
Mr. Justic Harington and Mr. Justice Fletcher. 
SOUTH BRITISH FIRE AND MARINE 
INSURANCE Co., or NEW ZEALAND— 
DerenDANts—A PPELLANTS 
vergus 
BROJANATH SHAHA—Puarntivr— 


RESPONDENT. 

Tnsuranose, Marimme—Policy— Warranty— Conditions 
precedent—Liability of insured— Hurden of proof—E v- 
ception from risk—Jl’ro f of complyrnce with condition 
precedent —Conditton impossible of fulflment— Month; 
meaning of —Contract—Limtfatton. 

The term “warranty” 18 used in policies of 
marine insurance, to denote two different kinds of con- 
ditions, first, a condition io be performed by tho as- 
sured, and, secondly, an exception from or limitation 
on the general words of the policy. In the first case 
the warranties arc conditions precedent to the policy ; ~ 
and whether they be material to the risk or not, they 
must, unless waived, be fulfilled with the most seru- 
pulous exactness and if they be not so fulfilled thore 
is a breach of an express stipulation which is one of 
the essential terms of the contract and the insurer 
is discharged from liability as from the date of the 
breach of warranty. 

Pawson y. Watson, (1778) 2 Cowp 786, followed. 

Performance ofa warranty in a marine policy is 
not a stipulation for the breach of which an action 
lies, but a condition precedent to the liabilhty of the 
under-writor. 

Where a condition in a marine policy was to the 
effect that loss occasioned by cooking or smoking is 
excepted from the risk covered by the polioy. Held, 
that the onus of proving that the cargo was des- 
troyed by afre caused by cooking or smoking hes 
on the insurers. 

Hoyd v. Dubois, (1811) 3 Camp. 182, followed 

Bat the assured must prove that he has com- 
plied with all warranties as boing conditions pre- 
cedent to the policy attaching or that the perform- 
ance, thereof, has been effectually waived. 

Therefore, where there wasa condition to the 
effect that no smoking or cooking shall be carried 
on in the boat insured. Held, that this isa condi- 
tion precedent to the liability of the insurers under 
the policy and the insured must prove that the pro- 
visions of the condition have been complied with 

Where there was a condition providing that m 
the event of loss, the manj or charandar must 
report to the nearost police station within 24 hours 
and must state that the cargo 18 sured - Held, 
that the condition is one of the essential condi- 
tions on the footing of which the insurers con- 
tracted with the insured, and it ig only on the 
fulfilment of this and other conditions that the liabili- 
ty of the insurers attaches; and that the fact that 
the condition may be impossible of fulfilment cannot 
affect this liability. 
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Worsely v. Wood, (1796) 6 T. R. 710 and Law v. 
George Newnes, 31 Soo. L. R. 888, roferred to. 


Where a condition in n marino policy limits the 
right of suit on the policy to a term of ax months 
next after loss: Held, that the meaning of the 
word “month” ing contact drawn in the English 
language, ia a “ lunar” month. 

Simpson v. Margatsor, (L847) 17 L J. Q. B. 81, Tur- 
ner v. Barlow, (1863) 3 F and F 948 and Bruner v. 
Moore, (1904) 1 Ch. 305, followed. 


Therefore, where the loss took place on the 14th 
October or on the morning of the 16th and the smt 
was instituted on the 15th April next: Held, that 
the suit was barred by the contract period of 
limitation. 

Appeal from the following judgment of 
Chitty, J., dated August 26, 1907 :— 


“This is a suit brought by the plaiat- 
iff, Brojo Nath Shaha, to recover from 
the defendant, The South British Fire and 
Marine Insurance Company, the sum of 
Rs. 11,630 on a policy dated the llth 
October 1906. 


“The plaintiff is a trader in salt, jute and 
country produces at the village of Ghiur somo 
miles distant from Goalundo. He is in the 
habit of sending his produce to Calcutta by 
country boats and it is in respect of a boat- 
load of jute alleged to be so sent that the 
present claim arises. 


“The defendant Company deny, or put the 
plaintiff to proof of, the whole of his case 
and they further plead that the conditions 
contained in the policy absolve them from 
liability. I will first deal with the questions 
of fact and then refer to the policy itself. 


“The plaintiff's claim is on account of the 
loss by fire of the jute and boat insured on 
the night of the 14th or the morning of the 
15th of October 1906. Itis admitted that a 
boat belonging to the plaintiff did catch fire 
and eventually sank of a place named Khager 
Chur, which, as far as I have been able to 
ascertain, 18 rather more than 100 miles 
below Goalundo. The plaintiff’sstory is told 
by himself and a number of witnesses, some 
18 in all. 

“The burden of proof is upon the 
plaintiff to show the shipment of the 
jute and its loss, and so far, no necessity for 
adducing evidence lies upon the defendant 
Company. But, in this case, the defendant 
Company have,| by their written statement, 
raised definite charge of fraud and set up an 
affirmative story to support that charge. 


“ This considerably alters the case with 
to the balance of testimony. 

‘Mr. Pugh for the defendant Company 
candidly amditted that the case resolved 
itself into this: which of the two stories the 
Court would believe. I will, therefore, set 
out shortly the facts as they are alleged and 
by the plaintiff and then those put forward 
in support of the defendant's case. The 
plaintiff's case is that, inthe month of Bhadro 
last, he was purchasing jute for shipment to 
Calcutta and that he hired a boat belonging 
to Mohim Chandra Dass, a manji, at the rate 
of Re. 57 per 100 drums. This boat 
is said to have been purchased by 
Mohim Chandra Dass a month or two 
previous, with which sale, I will deal direct- 
ly. The boat was a large one witha 
capacity of some 1,100 or 1,200 maunds and 
it at first lay in the canal, which joins the 
river at Ghiur. The plaintiff's “ gola” is on 
the banks of the canal close to a ferry, and 
the boat is said to have lain there. Itis 
alleged that some 500 drumsof jute were 
loaded in tke boat at that place, and then, for 
want of water, the boat was moved out into ` 
the river. There the loading was completed 
by taking the drums out in a smaller boat 
or dinghi belonging to the plaintiff. In all, 
977 drums aro said to have been put on board 
and the loading was completed by the 29th of 
Bhadro (14th September). 

“On 30th Bhadro, the boat started. The 
crow were Mohim Chandra Dass, manji, and 
four others, of whom Eshan Chandra Chandra 
and Nasu Dass have been called before me : 
and have given evidence here. There was 
also a ‘charandar’ or ‘chalani, named Hazari 
Duffadar, who has given evidence here for the 
defendant Company and with whose evidence 
I shall doal later on, when I came to the 
defendant’s story. According to the plaintiff, 
there were also two other men attached 
to the boat—Rameswar Chowdhury and 
another, whose business was apparently to 
sound; but they have disappeared since 
the accident, and, being men not connected 
with the plaintiff or residing in his neighbour- 
hood they have not been found. It would 
appear that there were two dinghies 
attached to the boat, one belonging to Mohim 
Chandra Dass and the other to these 
men. 

“ The boat having left Ghiur (or Kusta, as 
the ghat there is called) proceeded on the 
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first day as far as Raipore, where ihe evidence 
of the crew is that it was detained for a 
period of 7 or 8 days owing to stress of 
weather. The manji was extremely anxions 
to give a lengthy account of the voyage down 
the river but it was quite unnecessary and 
the next point to which it is necessary to 
refer is the arrival of the boat at Khager 
Chur. 

“There is no question that a boat with 
this manji and crew arrived there in the 
afternoon or evening of the 14th October. 

“The story is that the crew had taken 
their evening meal, cooking it, as required, in 
the dinghi, and had gone to sleep at the stern 
of the big boat, when, sometime about 
midnight, the manji was aroused by flames or 
smoke in that hoat. According to their story, 
the fire quickly got a good hold and their 
efforts to extinguish it were quite futile. They 
attempted to throw water on the fire by 
means of baskets and other receptacles and 
an axe was also fetched from the dinghi with 
which the manji attempted to scuttle the 
boat. In this he failed, and the heat became 
go great that they had to leave the boat and 
make for the shore in the dinghi. When the 
hawsers were burnt, the boat went adrift and 
floated down the stream. Eventually the fire 
burnt down to water level and the boat 
sank, ` 

“The river there is admittedly very deep 
and no trace of the boat was discovered except 
the blade of the rudder which they found next 
day. The villagers came ont to look at the 
fire, also the Chowkidar, Jshan Ali. That night, 
the crew remained on shore. Next morning, 
the manji and two or three of them proceeded 
in search of the large boat but, as I have said 
before, found no trace of it except a piece of 
the rudder. The next night, the night of the 
15th October, they spent at the Chowkidar’s 
house, and on the 16th, they made a report 
at the thana at Badartuni, which was duly 
recorded and is in evidence. 

“There is one thing about that report that 
calls for remark and that is that the date of 
departure from Ghiur or from their house is 
given as the 8th of Assin, whereas in fact the 
rest of the plaintiff’s evidence shows clearly 
that they left on the 30th Bhadro. I do not 
attach very much importance to this mistake. 
It may have been a mistake of the constable 
who took down the report or it may be that, 
having been detained at Raipore, which was 


close to Ghiur, for 7 or 8 days, they regarded 
that as the date of starting. It does not help 
the defendant’s case or support the defend- 
ant’s story in any way. 

“On the same day, the 16th, Mohim 
Chandra Dass went to Chandpore and despatch- 
ed a telegram to the plaintiff who was then 
in Calcutta. That telegram, by mistake, con- 
tained the word “ fixed” instead of “ fir 
and it was at first thought that the boat had 
gone aground. The loss was communicated 
to the defendant Company on the 17th, and on 
the 20th a letter from the manji regarding 
the burning ofthe boat was received and that 
fact also was communicated to the Company. 
On the 22nd October, the Company wrote to 
the plaintiff to send the manji to Messrs. 
Landale and Clarke at Chandpore and to 
bring down the crew to Calcutta as soon as 
possible. With regard to the last request, it 
appears to me to have been, at a later 
stage, waived, or at any rate, not required by 
the defendant Company, as they then had 
reason to suspect the bona fides of the plaint- 
i (with regard to the occurrence. 

“There is, however, no doubt that the 
defendant Company authorised Landale and 
Clarke to make a full enquiry into the matter 
and the report of Mx. Cooper dated the 3rd 
November (by mistake written “ October ”) 
and the covering letter of Landale and Clarke 
of the 7th November are very important. Mr. 
Cooper reported that there was no reason to 
suspect foul play, and Landale and Clarke 
practically endorsed this opinion. I may 
perhaps here state that an attempt was made 
at the hearing to show that Mr. Cooper had 
no authority to attend to any matter other 
than salvage, but the letter to Messrs. 
Landale and Clarke, and Mr. Gall’s admission 
that they were required to report generally, 
appears to me to give the complete go-by to 
that contention. That is the story as told by 
the plaintiff and his witnesses. In support of 
it, we have evidence of the plaintiff himself 
and the manji, Mohim Chandra Dass. No less 
than seven witnesses from Ghiur speak to the 
loading of the boat. These witnesses appeared 
to me to be quite impartial, and, in the ab- 
sence of some reason to the contrary, .I should 
feel inclined to accept their testimony. Except 
that one or two have small monetary dealings 
with the plaintiff, there is no reason, 
whatever, to show why should all come here 
to deliberately perjure themselves on his 
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behalf. They are men of different professions 
and in different employments. One is a 
talukdar, another a priest, several are traders, 
and ono is a servant of another trader. So 
far as the loading goes, we have also the 
evidence of two of the crew—Ishan Chandra 
and Nasu Dass—and of the two servants of 
the plaintiffi—Mohananda Shaha and Pro- 
sunno Kumar Guha. As to the voyage, of 
course, the crew alone can speak. As to what 
happened at Kbhager Chur, the Chowkidar 
has been called and I can see no reason why 
he should not be believed. One, also, of the 
residents of Khager Chur, Jabber Ally Bhuia, 
has also been called and gives evidence to the 
same effect. The making of the report at 
Badartuni is an admitted fact and noquestion 
(except as to the date of starting) arises as to 
that. The letters which passed between the 
plaintiff and his Arutdars in Calcutta during 
the last 10 days of Bhadro are extremely 
important. This insurance was effected for 
the plaintiff by his Arutdars, and Kripa 
Nath Sircar, the manager, has been called. 
The plaintiff, shortly before this occurrence, 
had shipped some jute for Calcutta in the 
boat of Sarabut Ali, about 425 drams. That 
was only a portion of the cargo of that boat, 
the rest of the cargo belonging to Lalit 
Mohun Shaha. That boat was amittedly sunk 
near Faridpore, and, in consequence of its 
being a joint cargo, no separate insurance 
could be effected upon the plaintiff’s portion, 
or, indeed, upon Lalit Mohun Shaha’s. The 
consequence was that jute of value was lost 
to the owners. The plaintiff, on the 20th of 
Bhadro, was writing in respect to a portion of 
this cargo and also with respect to his inten- 
tion to ship these 977 drums. We have the 
reply of the agent on the 21st Bhadro, a post 
card from the plaintiff on the 22nd Bhadro, 
and the Arntdaz’s letter of the 25th. Now, 
Sarabut Ali’s boat had only then just been 
Jost and it is clear that the plaintiff was con- 
templating making the shipment in respect of 
which he is now claiming It is almost 
impossible that ifthe defendant’s story of 
the fraud be true, we would have had these 
two letters written in that form. 

“The point on which most doubt was 
thrown was the purchase of the boat by 
Mohim Chandra Dass. 

“He states that he bought it from one 
Gopessur Shaha, inhabitant of Nagarpur, who 
gold it on behalf of one Peary Mohun Dey, a 


resident of Hinganagore. Mohim Chandra 
Dass states that he went up and down the river 
looking for a boat, that he heard of this boat 
at Bhara, close to Nagarpur, and approach- 
ed Gopessur in respect ofit. He paid Rs. 25 
as earnest-monoey, and some days later, fetched 
away the boat. I at once asked that Gopessur 
should be called, and he was called, and I am 
bound to say that he appeared to me to be a 
truthful witness and not the least point in his 
favour is that he candidly admitted that he 
was selling the boat for another person, If 
he had been called here to give deliberately 
false evidence, it is extremely unlikely that 
he would give the other side that further 
opportunity of testing his evidence. The only 
doubt really, in my mind, was whether Mohim 
Chandra Dass had or could have obtained 
sufficient money to purchase the boat. But 
we find that he had a boat before, which he 
owned jointly with the plaintiff. lb is 
admitted that that boat was sold in Calcutta 
for Rs. 300 of which he received Rs. 150. He 
states that he raised the rest of the money by 
borrowing Rs. 200 odd, and the rest he 
had with him. 

“ That shortly is the story for the plaintiff 
and I am bound to say, ifit rested alone, I 
should not have had any difficulty in accept- 
ing it. My taskis possibly made easier by 
the story which has been put before me on 
behalf of the defendant Company, for any- 
thing more unsatisfactory and difficult to be- 
lieve is hard to imagine. The defendant 
Company in this matter has been entirely 
in the hands of its agents, principally of 
Bonomally Shaha, who has been responsible 
for getting together such evidence as has been 
laid before me, but of course, itis the Oom- 
pany who have to take ultimate responsi- 
bility. 

“ That story began with the charge con- 
tained in paragraph 5 of the written statement 
which runs as follows :— The defendant 
Company are informed and believe and charge 
that the plaintiff, with intent to defraud the 
defendant Company, purchased an old and 
rotten cargo boat for Rs. 60 near Goalundo 
and, thereafter, placed the same in charge of 
manji, Mohim Chandra Dass, and loaded the 
same with earth and a small quantity of 
damaged jute that had been salved from a 
country boat which sank near Faridpore and 
a small quantity of other jute and caused the 
said boat and it cargo to be set on fire and 
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gank at Khager Chur on or about the 14th 
October 1906.” 

“ That story contains few particulars, but, 
with the exception of the fire at Khager Chur, 
which is, of course, admitted, and that the fact 
that the manji was Mohim Chandra Dass, not 
a single fact in that paragraph has been sub- 
stantiated. Not only that, but the story of 
the defendant Company has grown and 
varied as the case went on and almost all the 
witnesses who havo been called have been 
approached, for the first time, during the pro- 
gress of the case. 

“ The story, as I now understand it, is that 
the plaintiff purchased at Burat, a small 
village south of Goalundo, a boat of 28 cubits 
in length for Rs. 84 on the 19th of Assin. 
What was done with that boat, is not shown; 
pnt, so far as one can gather, it was anchored 
somewhere near Goalundo. It is suggested, 
though not proved, that 2 tins of kerosine oil 
and some firewood were put on board. There 
is absolutely no evidence to connect the jute 
of Sarabut Ali’s boat with this boat purchased 
at Burat; but, it is suggested that some of 
that damaged jute was placed on board—(we 
have heard nothing of the earth)—and the 
boat taken over 100 miles down’ the river to 
be burnt at Khager Chur. The story is so 
full of inconsistencies and extraordinary 
statements by the witnesses that it is difficult 
to know exactly how to approach it. It bas 
also, in part, grown out of a mistake made in 
the course of the trial. Mohim Ohandra Dass 
admitted that in looking for a boat, he had 
gone to Bhara. The pronunciation of these 
up-country witnesses is not clear and by the 
defendants, apparently, it was supposed that 
he had said Burat and so we find the scene of 
purchase laid at Burat. There is no evidence 
at all that Mohim Chandra Dass ever went 
there. Then, the story as to the purchase of 
a boat itself is extrtemely suspicions. Sopan 
Ali, the alleged vendor, is said to have sold 
it to one Koylash Chandra Shaha and he 
himself was quite unable to identify the 
plaintiff or the plaintiff's servant, Koylash 
Chandra Shaha. The casual on-looker who 
is always called to corroborate such a witness, 
Ghoongoor, pointed out the plaintiff and that 
is all there is to connect the plaintiff with 
the sale. 

“No proof of the identity of Koylash 
Chandra Shaha, the purchaser, with the 
plaintiff's servant of that name was forthcom- 


ing. It is not clear why, if the plaintiff went 
to purchase the boat, he should purchase it 
in the name of his servant. If he did it for 
purposes of concealment, the obvious thing 
would have been for him to purchase in an- 
other name altogether. and certainly not to 
give his servant's namo and address. The 
story of the kerosine oil and wood rests 
entirely on the evidence of Jamiruddin, a 
dismissed servant of the plaintiff, on whose 
evidence no reliance can be placed. 

“Then we have the evidence of Sarabut 
Ali. I regret that owing to my absence, his 
evidence was taken de bene esse. I had not, 
{herefore, the advantage of seeing his 
demeanour ; but reading his cvidence, it 
certainly does not commend itself as that of a 
truthful witness, though he is very insistent 
on the fact that, as a son of a Mahomedan, he 
could not possibly tell a lie. His evidence is 
of importance mainly as testifying to a con- 
fession (extending over many days and several 
interviews) of thé whole fraud, both by Brojo 
Nath Shaha and Mohim Chandra Dass, the 
manji. Why these persons should have been 
so weak as to confide in him, does not appear; 
for, on his own showing, he was not required 
todo anything except to give false evidence. 
What evidence he could give, does not quite 
appear. For there is no question as to the 
sinking of his boat, though herethe defend- 
ant Company seemed to have made a con- 
siderable mistake in their venue, if ono may 
so call it. It was stated in the written 
statement, and is now admitted, that the 
sinking of Sarabut Ali’s boat took place close 
by Faridpore, where such goeds nas were 
salyed were taken. Jamiruddin, however, puts 
the sunken boat somewhere close to Aricha, 
or in the neighbourhood of Goalundo. There 
is nothing to shew that tho plaintiff brought 
any jute up from Faridpore to Goalundo, a 
distance of over 20 miles, or put damaged 
jute on board the boat which was burnt. On 
the other hand, there is the absolutely certain 
fact that over 30 manunds of damaged jute 
were sent by rail by the plaintiff from Farid- 
pore to Calcutta on the 14th December in the 
month of Aughran. Jam, therefore, quite 
unable toaccept Sarabut Ali's evidence, even 
if it carried no further than the admissions 
made by the plaintiff. The next of the 
defendant’s witnesses who calls for remark is 
the chalany—Hazari Duffadar. This witness 
was examined before me and [have no hesita. 
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tion in saying that I cannot accept a word he 
says. His story is absolutely absurd. He 
would have me believe that he was taken 
across country by the plaintiff's servants and 
that, somehow or other, they managed, near 
‘Goalundo, to come across this boat which was 
afterwards burnt. It does not appear how 
that was managed. However, he asserts, he 
boarded the boat as chalany, and after giving 
a long description of what the duties of a 
chalany were, he said, he was entirely 
ignorant of them. When we get to Khager 
Chur, he gives the excuse that he had to leave 
the boat for a natural purpose and so was not 
in the boat at the moment the fire broke ont. 
He admits he had alone left the boat before for 
such a purpose, throughout the voyage. ‘As to 
the details of what happened during the fire, 
he gives very much the same account as the 


crew. His statement that he had previously” 


peeped under the boards in the bow of the 
boat and seen two tins of kerosine oil and fire- 
wood, and yet said nothing at all about them, 
is not very credible. He tries to evade responsi- 
bility for having been at the thana when the 
report was made, although, it is perfectly 
clear from that report that he was present and 
I have no doubt that he joined in making the 
ort, 

ne It is, I think, a good deal on his evidence 
that the defence of the defendant Company 
Has been setup and it is difficult to believe- 
that, had his story been enquired into a little 
more carefully, this case would even have 
been heard of. 

“The defendant's counsel practically 
admitted that this story now put forward by 
the Company was due to the enmity of Lalit 
Mohon Shaha towards the plaintiff. He said 
that, if it were not for such quarrels and 
disputes and the charges made by one man 
against another, frauds on Insurance Com- 
panies would never come to light. But, in 
this case, there is this important circum- 
stance that this has been done and almost all 
the evidence procured after the case has been 
started. Almost all the witnesses have con- 
fessed to that; and I know, from what has 
been said in Court, that Bonomally Shaha 
was procuring evidence during the progress of 
the hearing, which, unfortunately, has been 
much delayed owing to my. absence in the 
other Courts. Ofcourse, Lalit Mohon denies 
the impeachment of enmity, but, the defend- 


ant’s counsel admitted that it was the case. 


He and the plaintiff seem to have had words 
and differences with regard to the insurance 
of the jute in Sarabut Ali’s boat which involv- 
ed them both in a loss. The defendants have 
called some other witnesses, threein fumber, 
to prove the negative that the’ plaintiff did 
mot load this boat of Mohim Chandra Dass at 
Ghiur in Bhadro. These witnesses are—Lal 
Behary Shaha, a servant of Lalit Mohon 
Shaha, Aliff Khan, the postman of Ghiur, 
and lastly, Bhumir Duffadar, the brother of 
Hazari, on whose evidence I have just com- 
mented. These witnesses only speak as I say 
tothe negative and, in my opinion, their evi- 
dence does not carry matters much fur- 
ther. 

‘ It is impossible that they could recollect 
all the boats that were loaded or rather not 
loaded last year. A man may have some 
reason for speaking to a positive fact which 
may be in his recollection but the same does 
not apply to the bare negative. Taking this 
story put forward on behalf of the defendant 
Company, it appears to me to be entirely 
unworthy of belief and it seems to me a matter 
of regret that they should have set it 
up 

Pe I accept the story of the plaintiff as sub- 
stantially correct. ` 

“I should have stated that, the plaintiff's 
evidence as to the loading ‘of the juté is 
supported by his books. One of these books 
is unbound and consists (as is the custom, I 
am told, in the Mofussil) of laose sheets of 
paper strung together. But the Dag’ Chitta 
is a bound book as also the jute purchase 
book. It was objected that ‘the plaintiff had 
not placed his cash ledger before the Court. 
The plaintiff was questioned about that and 
distinctly said that it did not contain any 
entries relating to jute but only bare entries 
of cash received and cash paid out. No request 
was made for its production by the defend- 
art’s counsel or I should certainly have 
ordered it; and I do not think it is fair now 
to make this suggestion that the books were 
kept back for the purposes of concealment. 
There is one other witness to whom I have 
not referred who was called by the defendant 
Company, Peary Mohon Dey. He was called 
to show that hé was the only Dey of that 
name in Hinganagore and that henever had 
a boat. 

‘I do not think that this purely negative 
evidence is of very much’ value. “I‘do'not! 
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know how large a place Hinganagore may be; 
but, the name is not an uncommon one and I 
certainly ‘should not be satisfied with the 
statement of such a witness to prove that 
there was no other person of that name 
residing, there. 

“I have no proof beyond his bare word 
that he himself resides there, at all. 

“I accept then the story of the plaintiff as 
to the:shipment and the loss and the only 
question that remains -is whether he is 
precluded from recovering the amount due on 
the policy by reason of its conditions. 
Now, the conditions relied upon 
are those contained in the margin of 
the policy, and numbered 9 (a) (b) (o). 

“ No. 9 has sixsub-divisions and the last 
three (d), (e) and (f) distinctly provide that, 
bya breach of the condition, the assured 
shall forfeit his rights of recovery under the 
policy. The first three-clauses do not contain 
any such provision and it is obvious why they 
should not. The first is that the manji or 
charandar must report to the nearest police 
station within 24 hours and state that the 

cargo is insured. 

» — Well,, here there might be no police sta- 
tion within twenty-four hours’ distance or 
-the manji or charandar or both -might be 
drowned. It, might bea condition impossible 
of fulfilment. The next is as to the manji 
and crew proceeding to Oalcutta, 
-cage.-that condition was clearly- waived be- 
cause the, enquiry was to be held, in the first 
instance, at ,Chandpore. The report was 
made in Calcutta by the plaintiff himself, and 
the Company certainly didin their first letter 
say that the crew should be required to attend 
“but afterwards apparently they raised the 
charge of fraud and the crew were not asked 
to come down here. 

“ So also with regard to provision (b) an 
offer of the hooks was made to the defendant 
Company, but Hari Babu, the clerk who 
interviewed the plaintiff and his agent, said 
it was of no use producing them then. 

“It appears to me , however, thatthe absence 
from these three provisions of the clause as 
to forfeiture clearly shows that they were not 
to be regarded as conditions precedent. After 
counsel for the plaintiff had replied, some 
eases were quoted by counsel for the defend- 

‘pnt Company with regard to Marine 
Insurances and warranties in such : policies, 
‘but it appears to me that_they have no applica- 


In this 


tion to the present case. There must, there- 
fore, be a decree for the plaintiff for 
Rs. 11,630 and costs on gcale No. 2 interest 
on judgment at six per cent.” 


The defendant Company appealed from 
the above judgment. 


Mr. S P. Sinha, Advocate-General, Messers. 
W. Garth, A. M. Dunne and D. P. B. Pugh, 
for the Appellants. 


Messrs. O. P. Hill, and B. O. Mitter, for the 
Respondents. 
: Judgment. 

Maclean, C. J.This is an appeal by the 
defendants from a judgment of Chitty, J 
- The suit was brought by the plaintiff 
against the defendants to recover the sum of 
Rs. 11, 630 undera policy of assurance issued 
by the defendants in favour of the plaintiff, 
on a cargo of jute said by tho plaintiff to 
have been shipped at Ghiur on the 14th 
September 1906, and which the plaintiff 
alleges by his -plaint was subsequently 
destroyed by fire on the night of 14th October 

1906. 

The policy in question which is dated the 
llth October 1906 provides that, subject to 
the conditions and warranties herein specified, 
the defendant assured:the cargo consisting of 
977 drams of jute of the value of Rs. 11,630 
on-a voyage from Ghiur to Calcutta against 
the risks and the perils of the voyage includ- 
ing fire risk. 

The warranties endorsed on the face of the 
policy, so far as material, are as follows — It 
is further warranted (2) that’the risk of loss 
or damage by fire is not insured hereby 
unless expressly so stated in writing . hereon 
in which case such fire risk shall be subject 
to the following additional conditions:— (a) 
Any loss occasioned by smoking or cooking 
having been carried onin the said boat shall 
not be recoverable hereunder. 

8. That no smoking nor cooking shall be 
carried on in the said boat but in a dinghy 
provided for the purpose. u 

9. That in the event of loss— 

(a) the manjee or charandar must report 
to the nearest police station ‘within 
24 hours and must state thatthe 
cargo is insured. 

After report has been made to the 
police, the manji; chavandar and 
two of. the crew òf’ i said, boat 
_ ghall proceed at once: | to Calcutta 


(b) 


580 


INDIAN CASES. 


[1909 


SOUTH BRITISH INSURANCE CO. 9. BROJONATH BHAHA. 


3 
and report themselves to the Com- 
pany ond shall, thereupon, make a 
declaration or statement regarding 
the said loss. 

(c) The assured shall within 7 days of 
the happening of such loss furnish 
to the Company a trus and faithful 
statement and detailed account of 
such loss (on form obtainable from 
the Company) showingwhere and 
how such loss occurred. 

(F) It is, furthermore, hereby expressly 
provided that no suit or action of 
any kind against the said Company 
for the recovery of any claim upon, 
under or by virtue, of this policy 
shall be sustainable ih any Court of 
Law or Equity unless such suit or 
action shall be commenced within 
the term of six months next after 
any loss or damage shall occur and 
in case any such suit or action shall 
be commenced against the said 
Company after the expiration of 
six months next after such loss or 
damage shall have occurred, the lapse 
of time shall be taken and deemed 
as conclusive evidence against the 
validity of the claim thereby so 
attempted to be enforced.” 

The defendants by their written statement 
first deny that the plaintiff shipped the jute 
in question ; secondly, that the boat referred 
to in the policy was destroyed by fire; 
thirdly, they charge that the plaintiff with 
intent to defraud the defendants purchased 
an old and rotten cargo boat for Rs. 60 near 
Goalundo, and, thereafter, placed the same in 
the charge of manji Mohim Chandra Dass 
and loaded the same with earth and a small 
quantity of damaged jute that had been 
galved from a country boat which sank near 
Faridpore and a small quantity of other jute 
and causedthe said boatandits cargo to beset 
fire and sunk at Khager Chur on or about the 
14th October 1906 ; fourthly, the defendants 
did not admit that the conditions of the 
policy were complied with and in particular 
they do not admit—(a) that there was a 
charandar on board and in charge; thata 
report was made to the nearest police station 
within twenty-four hours stating that the 
cargo was insured, (c) that the manji, 
charandar or any of the crew proceeded to 
Qaleutta, (d) that no detailed account was 


furnished within seven days, (e) that the 
boat was a good cargo boat. 

This suit, which was instituted by the plaint- 
iff on the 15th April 1907, came on for hear- 
ing before Chitty J., and on the 26th August 
1907, the learned Judge gave judgment for 
the plaintiff for the amount claimed. Against 
this decision, the defendants have appeal- 
ed. 

Now, the story as told by the plaintiff and 
his witnesses is as follows:—The plaintiff 
is a trader in jute and other commodities at 
a place called Ghiur. 

The plaintiff alleges that the cargo of jute 
covered by the policy was placed on board the 
boat of one Mohim Chandar Dass between 
the 3lst August and 14th September 1906, a 
portion of the jute being placed on board in 
the canal at Ghiuron which the plaintiff's 
premises abut, the boat then owing to the 
shallowness of tho water in the canal 
was taken out into the river where tho 
remainder of the jute was placed on board. 
This boat, according to the evidence on behalf 
of the plaintiff, had been purchased by Mohim 
from one Gopeswar a few days prior to the 
date on which the jute was begun to be 
loaded. 

On the l5th September the challan having 
been given to the manji the boat started and 
on same day reached Raipore, where for a 
period of seven or eight days the boat was 
held up by stress of weather. The crew on 
board consisted of the manji Mohim and four 
others and there was also acharandar, Hazari 
Doffadar. 

The plaintiff also says that ono Rameswar 
Chowdhry and his man accompanied the boat 
in their own dinghy for the purposes of 
making the soundings necessary for the safe 
navigation of the boat, and further thut a 
dinghy was also attached to the boat for the 
purpose of cooking as required by the terms 
of the policy. 

On the evening of the 14th October the 
boat arrived at Khager Chur. 

At some time between the late hours of the 
night of the 14th October and two o’clock in 
the morning of the 15th October Mohim the 
manji, awoke and found the boat on fire. He 
immediately aroused the rest of the crew, but 
despite all their efforts the fire took hold of 
the jute, and they were forced to abandon 
their efforts ard escape to the shore in the 
dinghy. The fire on the boat continued and 


rol. IT] 


INDIAN CASES. 


581 


SOUTH BRITISH INSURANCE CO. V. BROJONATH SHAHA. 


eventually the boat sank. The manji and 
crew spent the rest of the night or rather the 
early morning on the banks of the river be- 
moaning their fate. 

On the morning of the 15th October the 
manji and two or three of his men proceeded 
to look for the sunken vessel, the only trace, 
however, that they could find of it was a blade 
of the rudder. í 

The manji and crew spent the night of the 
l5th at the house of one Ishan Ali, a 
Chowkidar, and on the morning of the 16th at 
8 am. they made a report at thethana at 
Badartuni. This report and the time of 
making it are of some importance, and we shall 
refer to this report more in detail at a later 
stage of our judgment. 

On the same morning the manji telegraph- 
ed to the plaintiff at Calcutta, informing him 
that the boat had been“ fired,” the word 
“fixed ” as sent in the telegraphic despatch is 
an obvious error for “ fired.” 

The plaintiff informed the defendants of 
the loss on the 17th. At first the defendants 
thought that having regard to the terms of 
the telegram that the boat had got aground. 
On the 20th October, however, the plaintiff 
received a letter from Mohim informing him 
that the boat had been burnt, and this ho 
communicated to the defendants who on 22nd 
October wrote to the plaintiff asking him to 
send the manji to Messrs. Landale and 
Clarke at Chandpur and the crew to Calcutta. 
This isa brief outline of the case made, or 
attempted to be made, by the plaintiff and 
his witnesses. 

Turning then to the case set up by the 
defendants. In the first place it is to be 
noticed that the defendants in this case have 
raised a substantive case of an attempt by 
the plaintiff to defraud them. 

Their case is that the plaintiff had on the 
25th August shipped 425 drums of jute on 
board belonging to one Sharabut Ali, and 
that this boat on the 29th August sank near 
Faridpore. The jute of the plaintiff on board 
Sharabut’s boat was uninsured. The defend- 
ants allege that the plaintiff owing to this 
logs was not in a good financial condition, and 
with a view to repair his losses he purchased 
for Rs. 84 anold and rotten boat. Then 
having effected the policy and having 
Joaded this boat with some of the jute that 
was salved from Sharabut’s boat and earth, 
together with a small quantity of jute in 


good condition, this old and rotten boat, with 
its composite cargo along with two tins of 
kerosine oil which had been placed on board, 
was set fire to with intent to defrand the 
defendants by pretending that this old loaded 
boat ‘as alleged was the boat and cargo men- 
tioned in the policy. 

Having gone through the whole of the 
evidence we think that there are elements of 
considerable suspicion connected with the 
plaintiff's case. The learned Judge, however, 
who tried the case and had the advantage of 
seeing and hearing the witnesses, has accepted 
the evidence of the plaintiff and his witnesses 
and has disbelieved the defendants’ witnesses. 

In these circumstances we do not think 
there is sufficient to justify us in differing 
from the findings of fact of the learned 
Judge as to the sailing of the boat with 
the jute on board and its subsequent 
destruction by fire. 

The case does not end there, however, 
as we have to consider whether there have 
been any breaches of the warranties ap- 
pearing on the face of the policy. With 
regard to these points we cannot think 
that these matters were dealt in a wholly 
satisfactory manner at the trial. The points 
appear to have been dealt with only inci- 
dentally during the course of the trial and 
do not appear to have been very directly 
argued. Consequently most of the points aris- 
ing on the warranties have not been dealt 
with by the learned Judge in the course of his 
judgment. 

Now, the term “warranty” as used in 
Policies of Marine Insurance is used to denote 
two different kinds of conditions—Jirst, it 
is used to denote a condition to be per- 
formed by the assured, and secondly, it is 
used to denote an exception from or limitation 
on the general words of the policy. 

In the first case the warranties are con- 
ditions precedent to the policy—some of such 
conditions being precedent to the offectual 
making of the policy, others presuppose 
the contract made but are precedent to the 
accrual of a right to sue thereon, others 
declare the events in which all right under 
the contract is forfeited, others deal with 
the mode of settling dispute, and others 
limit the period for bringing a claim. But 
in all cases whether the conditions be 
materials to the risk or not, they must, 
unless waived, be fulfilled with the most 
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scrupulous exactness, and if they’ be not so 
fulfilled there is a breach of an express 
stipulation which. is one of the essential 
terms of the contract and the insurer is 
discharged from. liability as from the date 
of the breach of warranty [see Pawson v. 


Watson (1)] and see Arnould on Marine Insur-- 


ance, 7th edition, page 617. 

Performance of a warranty in a Marine 
Policy is not a stipulation for the breach of 
which an action lies, but a condition precedent 


to the liability of the underwriter. (Arnould,. 


7th Edition, 1901, page 731). 

Coming then to the warranties on the face 
of the policy in suit, the first warranty it 
is material for us to notice is that contained 
in condition 2 (a), namely, that loss 
occasioned by cooking or smoking is excepted 
fromthe risk coyered by the policy. It is 
impossible, however, to deal with this clause 
of exception independently of condition 
8, which'provides that no smoking or- cooking 
shall be carried on in the said boat. ~ s 

Now; the learned Judge has not by his 
judgment found what was the cause of 
the fire that destroyed the .boat or whether 
or not smoking or cooking took place on 
board. 

It has been urged before us on behalf 
of the plaintiff that the onus of proving 
that the cargo was destroyed by a fire 
caused by cooking or smoking lies on the 
insurers. This. would appear to’ be sgo: 
Boye v. Dubois (2), but this does not 
dispose of condition 8 which provides that 
no smoking or cooking shall be carried on 
in, the said boat. Condition 8 is a condition 
precedent to the liability of the insurers 
under the policy ; and if smoking or cooking 
was, carried on in the said boat it matters 
not whether the smoking or cooking caused 
the fire or not. It would appear that the 
plaintiff must prove that he has complied 
with all warranties as being conditions pre- 
cedent to the policy attaching (Arnould, 
7th Edition, 1901, page 1452) or thatthe per- 
formance, thereof, has been effectually waived. 

As we have already said the. learned 
Judge has made no findings at all with 
regard to the cause of the fire or whether 
or not smoking or cooking took place on 
board. When we cometo examine the oral 


evidence given at the trial, we find there 


1) (1778) 2 Cowp. 785. 
2) (1811) 8 Camp. 132, 


is a conflict of testimony’ on: this point. 
There is, however, an important piece of 
documentary. evidence on this point which 
we must consider. In the report made by 
Mohim, the manji, and the crew at the 
thana on the 16th October, and when the 
facts must have been fresh in their memory 
within two days of the lobs we find that 
they stated that “at abont midnight (i.e: 
on the 14th October) somehow or other ` 
the fire of the earthen pot having caught 
the jute in the boat burnt all the jute.in the 
boat.” 

Now, it seems to us from the wording of 
this report that there was fire in an earthen 
pot on board which set fire to the jute. This 
fire would be presumably used for the pur- 
pose of smoking or cooking. lt is said, 
however, on behalf of the plaintiff that as 
onus of proving a loss occasioned by. cook- 
ing or smoking. under condition 2 (a) of 
the policy is on the defendants this. state- 
ment falls short of proving that-the fire 
was occasioned by cooking cr ‘smoking. Even 
if that be so, the onus of proving com- 
pliance with condition 8, ison the plaintiff, 
and it matters not for the purpose of con- 
dition 8 whether or not the smoking. or 
cooking caused the fire. In our opinion, 
having regard to the evidence adduced 
on behalf of the plaintiff that the loss was 
caused by the fire in an earthen pot on board 
which could be presumably only used for 
the purpose of cooking or smoking,. we 
hold that the plaintiff has not shown that 
the provisions of condition 8 have been com- 
plied with. i 

We next come to condition 9 (a). which 
provides that in the event of loss the manji 
or Charandar must report to. the nearest 
police station within 24 hours and must 
state that the cargo is insured. Now it is 
mot suggested on behalf of the plaintiff that 
this-condition was complied with. The.evi- 
dence on behalf of the plaintiff is that the 
fire occured either in the late hours of the 
night of October 14th or beforé two o’clock 
inthe morning of October 15th. Some witnesses 
say the former, some the latter, and that 
the report was not madeto the police sta- 
tion until 8 A.M. on October 16th, and such 
report did not state that the cargo was 
insured. It is said on behalf of the plaint- 
iff, and this view was accepted by the 
learned Judge, that as there might be no police 
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station. within, 24 hours’ distance, or the 
manji or charandar or both of them might 
be drawned,. the condition is one which 
might be impossible of fulfilment and, there- 
fore, may be neglected. With the greatest 
respect to the learned Judge we are unable 
to agreein this view. The gondition is one 
of the essential conditions on the footing 
of which the defendants contracted with 
the plaintiff; by inserting it, the parties 
must be taken to have considered it of im- 
portance, and it is only on the fulfilment 
of this and other conditions that the liability 
of the defendants attaches.. The fact that 
the condition may be impossible of fulfil- 
ment cannot affect this liability ; if it were 
intended to do go qualifying words should 
have been introduced into the contract. 
Or this point we may refer to the case of 
Worsley v. Wood (8), in which case, it was 
stipulated “that the porson assured should 
procure a certificate from the minister, church- 
wardens and, some respectable house-holders 
of the parish not concerned in the loss im- 
porting that they were acquainted with the 
character and circuthstances of the person 
insured, and knew or believed that he by 
misfortune and without any kind of fraud 
or evil practice had sustained by such fire 
the loss and damage therein mentioned.” 
It was held’ that the procuring of sach 
certificate was a condition precedent to the 
right of the assured to recover, and that it 
was immaterial that the minister, church- 
wardens, etc., wrongfully refused to sign the 
certificate. ` We may also refer to the case 
of Law v. George Newnes (4). 

The next conditions we come to are con- 
ditions 9 (b) and (c). It is not suggested 
that these two conditions were performed. 
The plaintiff, however, says the performance 
of these two conditions was waived by the 
defendants. 

On the 22nd October 1908, Messrs. Finlay 
Muir and Company, the agents for the 
defendants, wrote to the plaintiff—‘ Please 
send the manji to Messrs. Landale and 
Clarke’s Office at Chandpur, so that the full 
particulars of the accident may be furnished 
to them; please also arrange to bring down 
the crew.” The manji did proceed to 
Chandpur to Messrs. Landale and Clarke 
and was examined by them ; the crew, however, 


(8) (1796) 6T R 710. 
2 31,8co, L. R. 888, 


did not come KAN Calcutta. , The learned Judge 
on these facts has found that the defendants 
waived the performance of conditions 9 (c) 
and (d). So far as there was any waiver. 
it seems to us that there was only & 
waiver as to the manji coming down to 
Calcutta—the letter distinctly asks that the 
crew be brought down. Inthe view that we 
take on other points in the case, it becomes 
unnecessary for us to enter further into this 
point. 

The last condition that we need refer to is 
condition 9 (f) which limits the right of suit 
on the policy toa term of six months next 
after the loss. This condition is of the utmost 
importance for if the argument on behalf of 
the defendants is well founded this suit was 
instituted after the period within which the 
parties expressly contracted that a suit must 
be brought. Now the fire on the boat occurred 
late on the night of the 14th October or the 
early morning of October 15th, 1906. This 
suit was not instituted until the 15th April 
1907. It is, therefore, a matter of all impor- 
tance to determine whether or not the word 
“month ” as used in the condition means 
lunar month or calendar month. Now it is 
abundantly clear on the authorities in Eng- 
land that the word “ month ” in all contracts 
except there is some evidence to show that 
“calendar month” is meant, means lunar 
month except in mercantile transactions in - 
the City of London where “month” means 
“calendar month.” In support of this we need 
pot do more than refer to the decision in 
Simpson v. Margetson (5), Turner v. Barlow 
(6) and Bruner v. Moore (7). The ordinary 
meaning of the word month inthe English 
language is a lunar month and not the arti- 
ficial month in the Gregorian calendar. This 
is sufficiently shown by the fact that until the 
year 1850 the word “ month” in an Act of 
Parliament meant “lunar month,” since which 
date, however, by virtue of a statutory enact- 
ment the word “month ” is used in Acts of 
Parliament means a calendar month. But 
the rule as to “month” meaning a “lunar 
month” in contracts still remains the law in 
England. 

The learned counsel, however, for the plaint- 
iff has argued before us that the rule is 


5) (1847) 17 L.J. Q B. 81. 

18 Bes). 8 and F. 948. 

(7) (1904) 1 Ch. 305,73 L J. Ch. 877; 891. T 738; 
52 W. R. 295; 20 T. L. R. 125. 
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different in India having regard to certain 
statutory enactments of the Indian Logisla- 
ture. The statutory enactments relied on 
are the General Clauses Act'and section 25 
of the Indian Limitation Act. 

The definition of the word “ month,” how- 
ever, in the General Clauses Act is only for 
the purpose of Acts passed by the Indian 
Legislature. Then coming to section 25 of 
the Limitation Act, allthat section provides 
is that for the purpose of that Act timo shall 
be computed according to the Gregorian 
calendar. The object of the section is obvious ; 
here in India there are in use several calen- 
dars, the Gregorian and the Bengali, Sambut, 
and so forth—each of which divides the year 
arlificially in a different manner, and for the 
purpose of the Limitation Act section 25 
provides that the Gregorian calendar isto be 
used. This section, therefore, appears to us to 
have no bearing on the question what is the 
meaning of the word “month” in a contract 
drawn in the Bnglish language. ln various 
statutes in India a month is defined as a 
calendar month; this would have been un- 
necessary if that were its ordinary meaning. 
As we have pointed out above it is clear in 
England that the word “month” ina con- 
tract means “lunar month,” and we seo no 
reason why ihe interpretation of an ordinary 
word in a contract in English should bear a 
different signification in India to that in Eng- 
land. But, even, if month in the policy mean 
calendar month, the plaintiff is apparently out 
of time. According to some of his witnesses 
the fire occurred before midnight of the 14th 
October. In his plaint he says the fire oc- 
curred on the 14th, the suit was not instituted 
until the 15th April, one day after the ex- 
piration of the six months. 

We think, therefore, that forthe reasons 
given above this suit is not maintainable by 
the plaintiff and thatthe judgment of the 
learned Judge was wrong and onght to be 
reversed. This appetl must, therefore, be 
allowed with costs both here and in the 
Court below. 

Harington, J.—This is an appeal by the 
defendants against a judgment of this Court 
in its original jurisdiction in favour of the 
_ plaintiff in an action on a policy of insurance 
on a cargo of jute. 

The plaintiff alleges that the jute in ques- 
tion was loaded in a country boat bound from 
Ghiur to Calcutta; when near Khager Chur 


the jute caught fire and the boat and cargo 
became a total loss, : 

When.sued on the policy the defendants 
denied that the cargo was shipped, or that 
tho boat was despatched from Ghiur. They’ 
denied that the boat referred to in the policy 
was destroyed by fire and alleged that tho 
plaintiff had purchased an old boat of small 
value; londed it with some damaged jute: 
and maliciously set it on fire so as to defraud 
the defendant Company. They further did 
not admit that the conditions of the policy 
had been complied with, and in particular, 
charged certain specific breaches of specific 
conditions. | 

The learned Judge who heard tho case 
came to the conclusion that the story told by 
the plaintiff was substantially correct, and 
that the story of the defendants as to the 
purchase of the old boat and as to the fraud 
perpetrated was entirely unworthy of 
belief. i f 

We have heard the evidenrn dealt with, and 
I must confess that the plaintiff’s case seems 
to me to be oren to very grave suspicion. It 
is, however, needless to deal with the evidence, 
because though on paper there are many 
grounds for doubting its reliability. I do not 
feel sufficiently convinced of its falsity to 
justify me in differing on the facts from theo 
learned Judge who both saw and heard the 
witnesses, 

But the substantial grounds of appeal which 
the appellant has pressed arise on the non- 
compliance by the plaintiff with the conditions 
to be found on the facoof the policy. Tho 
learned Judge in construing these conditions 
has held that a distinction must be drawn 
between the clauses which provide that ona 
breach of the condition the assured shall 
forfeit his rights under the policy, and the 
clauses which contain no such condition, and 
that as some of the latter might become 
impossible of fulfilment, a compliance with 
them must not be taken aga condition pre- 
cedent to the assured’s right to recover. 
Further as to clause 9 (b) he has held that 
there has been a waiver by the defendants. 

The appellant argues that the plaintiff was 
bound to prove that he had complied with the 
warranties appearing on the face of the policy, 
and that not having done so his claim must 
fail. Further, that on the evidence adduced 
it has been proved that he did not comply 
with certain of these warranties, and in par- 
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ticular that on the face of the plaint it was 
shown that the action was brought too 
late. ` 

-He also contends that it lay on the plaintiff 
to prove that the loss was not due to a fire 
caused by cooking or smoking from which 
risk the policy warranted free. 
. I do not agree with the last argument. 
The policy of insurance is a contract to in- 
demnify the plaintiff against loss—tnter alia 
against loss by fire—the plaintiff having 
proved the policy; his interest and the loss is 
ontitlel to be indemnified: if the defendant 
while admitting the loss desires to show 
that the fire which caused the loss was due 
to a particular risk which had been excepted 
from the risks he had undertaken to bear— 
then I think he was bound to aver that in 
his pleadings, and to prove it at the hearing. 
But this he has not done; there is no plea 
that tho loss was due to cooking or smoking 
having been carried on in the boat, and, 
therefore, was not recoverable under clause 
2 (a) of the warranties appearing on the 
policy. There has been a suggestion in tho 
course of the argument that the manji’s 
report to the police, in which he states that 
the fire in an carthen pot communicated with 
the jnte, establishes the fact that the fire 
was caused by smoking or cooking; but, in 
my opinion, the evidenco does not go to that 
length. The witness should have been cross- 
examined on this point. The appellant’s 
contention, therefore, that he is relieved from 

liability by clause 2 (a), must fail. 
` Next with regard to the warranties appear- 
ing on the face of the coniract, those in clauso 
2 are exceptions from the risk which the de- 
fendants were willing to undertake—the 
others are conditions and, in my opinion, are 
conditions precedent to the assured’s right to 
recover under the policy. ; 

First, as a general rule conditions ap- 
pearing on the face of the policy are con- 
ditions precedent, and secondly, some of 
the conditions at any rate directly affect 
the risk to be undertaken by the insurers. 
For instance, clause 5 provides for the 
appointment of a charandar to take care of 
the cargo, clause 6 the provision of 
m:oney to enable assistance to be got in case 
of accident, clause 8 provides that no 
smoking or cooking shall be carried on in 
the boat. If these conditions are not com- 
plied with the risk of loss is substantially 


increased. It was argued that clause 8 was 
unnecessary as long as the policy contained 
the exception in clause 2 (a), but I do not 
agree with the contention. The presence of 
fire for cooking or smoking would materially 
increase the risk of loss by fire; if the de- 
fendant could prove that the fire was caused 
by smoking or cooking, he would, of course, 
be absolved from liability under clause 2 (a). 
but it would remain thatthe fire risk was 
increased while the defendants could not es- 
cape liability without proving that the fire 
was caused by smoking or cooking, and that 
might be extremely difficult for them to do. 
There is authority for the proposition that 
any statement of fact or any promise ma- 
terial to the risk undertaken by the insurers 
is a condition precedent which must be 
strictly complied with ; and where the per- 
formance of the conditions is traversed by 
the defendant, such performance must be 
proved by the plaintiff unless he relies on 
a waiver by the insurers of their right to 
insist on the fulfilment of the conditions ; 
Thomson v. Weems (8), Barnard v. Faber (9). 

I think, therefore, that the plaintiff was 
bound to provea compliance with the war- 
ranties appearing on the face of the contract 
as a condition precedent to his right to 
recover. 

He has not proved that he did comply 
with the conditions. On the contrary it has 
been proved that no report was made at the 
nearest police station within 24 hours as 
provided by clause 9 (a) of the conditions 
nor when the report was made, was thera 
any statement that the cargo was insured. 
Lastly the appellant contends thatthe action 
was not brought within six months after the 
loss—the plaintiffs, therefore, are debarred 
from recovering under clause 9 (b) of the 
policy. i 

On the face ofthe pleadings the plaintiff 
is clearly barred for his plaint is dated April 
15th, and in it he alleges the loss occurred on 
OctoBer 14th and that his cause of action ac- 
crued on that day. 

If that statement be true then his time 
for bringing the action must expire on April 
14th, and indeed “the plaintiff only becomes 
entitled to that delay if month be construed 
as “calendar month,” and if notwithstanding 
the very express words of the policy * that 


8) (1884) L. R. 9 App. Cases at p. 684. 
9) (1893) 1 Q B. 840, at p. 844. 
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the action shall be commenced within the’ 


term of six months next after any loss or 
damage shall occur, and if any such suit 
ov action shall be commenced after the ex- 
piration of six months next after such loss 
or damage shall have occurr ad, the lapse of 
time shall be taken as conclusive evidence 
against the validity of the claim,” the English 
rule of construction be adopted, and the day of 
the occurrence excluded from the period: 
Radcliffe v. Bartholomew (10). 

But the appellant contends thateven adopt- 
ing the English rule of construction and ex- 
cluding the day of the occurrence the plaintiff 
is out of time because “month” means 

“iunar” and not an English calendar 
month. 

In England there is a dictum at nisi 
prius in the case of Hari v. Middelton (11) to 
the effect that in mercantile transactions 
t month” means calendar, and not lunar 
month, but that dictum is directly at variance 
with the case Bruner v. Moore (7), which lays 
down that month means lunar month, though 
the presumption that month means lunar 
month can be displaced by evidence to show 


that in any particular instance it was intended . 


by the parties to mean calendar month 
or that there was a custom or statute under 
which month meant in the particular case 
calendar month. That the latter case, which 
is a carefully considered judgment and not 
tho dictum in Hurt v. Middleton (11), expresses 
what is really the law is shown by legisla- 
tion for in the Sale of Goods Act 56 and 
57 Vict. c. 71, section 10 (2), it is enacted 
that in a contract of sale “ month” means 
prima facie “calendar month.” This provi- 
sion would have been quite unnecessary had 


the dictum in Hart v. Middleton (1) been a. 


correct statement of the law. 

Is the law as laid down in Bruner v. 
Moore (7) applicable here? To begin with 
a reason exists for interpreting ‘ mont! 
in this country to mean lunar month which 
does not exist in England. Here a month, 
if a lunar month, would express the same 
period of time to all the peoples who dwell 
in India, while if construed as a calendar 
month it would not, but would vary with 
the different calendars used, 7t.e., whether 
English, Bengali, Sumbut, etc. If, therefore, 
“month” were construed calendar month, 


(20) (1892) 1 Q. B. 161. 
11) (1845) 2 O. and K. 9.. 


then another question sagala: have to be 
determined, and that wonld be what 
calendar the month was to be measured by, 
and in all cases where the contracting parties 
were accustomed to use different calendars, 
as for example in a contract between an 
Englishman and a Bengali, it would be 
necessary to prove by evidence which calendar 
the parties intended their months to be 
measured by. 

Bot I think the course of legislation 
shows that the word “month” in India as 
in England means prima facie lunar month. 
In the Penal Code it is enacted that where 
the word month is used, it is to be under- 
stood that the month is to be reckoned 
according to the British calendar, and a 
similar provision is to be found in the 
Succession Act and General Clauses Act. I 
can find nothing i in the Contract Act defining 
the meaning of ‘‘ month ” in a contract. Inas- 
much as in the Acts to which I have referred 
“month” has prima facie statutory meaning, . 
T.infer that it would not have had that mean- 
ing but for the statutes. 

As there is no Act giving this kakak 
meaning to the word month in a contract 
to indemnify, I take it that in such a con- 
tract month bears the same meaning, that it 
would prima facie bear under English Law 
and would mean a lunar month. 

For this reason, whether, the loss ocourred 
on the 14th October as alleged in the 
pleadings and in the report made to the 
police orat 2 A.M. on the 15th as stated 
by some of the witnesses, I think that- 
the plaintiff’s suit is barred by clauso 9 (A) 
of the conditions appearing on the face of 
the policy. It has been argued that the 
defendants were bound to have averred the . 
breach of this condition in their written state- 
ment, I do not think so because it was 
apparent on the face of the plaint for the 
plaintiff embodied in his plaint the policy 
and dated his plaintso as to show that it 
was filed more than six months after the date, 
of the loss. 

In my opinion, therefore, the plaintiff's 
suit must fail because it has been shown 
that he did not comply with clause 9 (a) 
and it has not been shown that he did 
comply with clauses 6 and 8 of the condi- 
tions on which the defendants were willing. 
to indemnify him against loss, and secondly 
on the ground that his action is not brought. 
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within the.time limited by clause 9 (f) of 
the conditions on the policy. I agree, there- 
fore, that the appeal must be allowed. 

Fletcher, J.—The judgment delivered by 
the learned Chief Justice represents my 
judgment in the matter, and I, therefore, 
agree, 

Appeal allowed with costs. 





(6 A. L. J. 521.) 


ALLAHABAD HIGH COURT. 
, SEGOND Civin Arrear No. 336 or 1908. 
April 24, 1909. 

Present :—Mr. Justice Alston. 
BACHCHI LAL AND OTHERS—PLAINTIFFS 
-~—~APPELLANTs 
versus 


MUHAMMAD MAJID-ULLAH KHAN— 


DEFENDANT —RESPONDENT. 

Res judicata—Decrse of Reveure Court—Retumption 
sust—Subsequent suit fr declaratum of title—Oivil 
Court—-Admission tn plaint that certam persons were 
parties to a previous litigation, whether binding on 
plaintifs—Defendant to prove that the p’arntiffs were 
prrties to tha previous litigation which he sets up as a 
bar to the second suit—Ag'a Tenancy Act (12 of 1901, 
Local), 88. 199, 200; 201, ach. 17. 

The defendant, a zam-ndar had brought a suit 
in the Rovenue Oourt against Kamta Prashad, one of 
the plaintiffs, for possession of the land in dispute 
on the ground that it was a rent-free land which 
he was entitled to resume He obtained a decreo 
and in exeontion thereof ejected not only Kamta 
Prashad but all. persons, plaintiffs in the present 
suit, who sue for a declaration that they are the pro- 
prietors of the land and that they were wrongly 
ejected and should be put back in possession. In 
their plaint they wrongly or rightly put down-“jum’a 
mud isyan fariy mugadana mal the”, though the judg- 
ment of the Revenue Court itself showed that they 
wore no parties to that suit . 

Held, that the suit was not barred by res judicata. 
A suit for a declaration that tho plaintiffs were the 
owners of a, cortain piece of land and that they wanted 
to be put ın possession was not contemplated by the 
fourth schedule of the Agra Tenancy Act and was not 
cognizable by a Revenue Court. Ajudhia Vrasid v. 
Bheodin, 4 A W. N.75; Inayat Ali Khar v, Murad Ali, 
25 A. W. N. 108; Ashraf-un-nissu y Alt Ahmad, 26 A. 
601, Rani Kishore v. Raja Ram, 24 A. W. N. 109; re- 
ferred to. Sections 199, 200, 201, of the Agra Tenancy 
Act, have no application to a suit against a rent-freo 
grantee. Sahg Dube v. Deol: Dube, 27 A.W. N.1; 
Beni Pande vy. Jaja Kausal Kishere, 27 A. W.N. 6, 
referred to. 

A mis-statement in the plamt that certain persons 
were parties toa previous litigation was not bmding 
upon them Itis for the defendant to show that they 
were directly or indirectly represented in the pro- 
vious litigation which he wants to got up as a bar to 
the subsequent smt. Hazir Gust v, Sonamonee Dussee, 
6 0. 81, referred to. . 


Second appeal from the decision of the 
District Judge of Farnkhabad reversing a 
decree of the Subordinate Judge of Farukh- 
abad. 

Gulzari Lal, for the Appellants. 

M. L Agarwala, for the Respondent. 

Judgment.—Thissecondappeal raises 
œ question of some importance which so far 
as I have been able to ascertain is not covered 
by any direct recent authority. Ten plaintiffs, 
of whom Kamta Pershad was one, brought 
a suit in Civil Court to have it declared that 
they were the proprietors of a certain piece of 
land from which they alleged they had been 
wrongly ejected, and they further asked to 
be put into possession again. The defendant 
was one Majid-nllah Khan, a zamindar, who 
in the year 1904 had sued the said Kamta 
Preshad in the Revenue Court for possession 
of this very piece of land and obtained a 
decree against him, and it was under this 
decree which had been confirmed in the Com- 
missioner’s Court that the Amin had ejected 
the present plaintiffs. The decree was sought 
for and obtained on the ground that the land 
In question was rent-free land which the 
zamindar was entitled to resume possession 
of. The learned Subordinate Judge framed 
three legal issues: (1) whether the suit is 
cognizable by this Court, (2) whether the 
suit is time-barred, (3) whether section 13, 
Civil Procedure Code, bars the suit. These 
three questions he proceeded to answer in the 
following summary manner: “I may at once 
say that the first three issues are not worth 
taking serious noticeof. The suit is for a 
declaration of the plaintiffs’ title to the land 
and is clearly fit for the cognizance of the 
Civil Court. Similarly section 13, Civil 
Procedure Code, has no application. The 
finding of Revenue Court on a question of 
title cannot be regarded as the decision of a 
competent Court and cannot operate as res 
judicata. As to limitation it is only two 
years that the plaintiffs were dispossessed and 
I fail to see the force of this objection.” On 
the question of fact he-held that the plaintiffs’ 
case was “as clear as a case can be on the 
merits,” and that the defendant had “no 
semblance of a title” to the land in dispute. 
He, accordingly, decreed the suit with costs. 
From this decree the defendant appealed and 
the learned Judge by whom the appeal was 
heard, holding that the present suit was barred 
by the previous decision inthe Revenue Court, 
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allowed the appeal and dismissed the suit. Section 95 of that Act, like 167 of the present 
The plaintiffs, with the exception of Kamta Tenancy Act, declared that no Courts other 
Pershad, who has accepted the decree of the than Courts of Revenue should take cognizance 
learned Judge, ask this Court to reverse that “of any dispute or matter” on which any appli- 
decree upon the ground (a) that the present cation of the nature mentioned in the section 
suit is not barred by the rule of res judicata, could be made; “such” applications were to 
(b) that “in any event” the present appel- be heard and determined in the Revenue Courts 
lants, “who were no parties to the suit for only. Oneof the applications that could bè 
resamption of the muafi, are not bound by made under section $5 was “an application to 
the Revenue Court’s order in the case.” In resume rent-free grants.” I now quote a pas- 
dealing with the appeal before him the learned sage from the judgment. The appellant, now 
Judge based his conclusion that tho present zamindar of the estate, applied to the Revnué 
Civil suit was barred by the previous revenue Coart under section 95 (c) and obtained an 
suit upon the reasoning that as section 167 of order for the resumption of the .plota in ques- 
the Tenancy Act prohibited any Court but a tion on the finding that they were resumable 
Revenue Court from taking cognizance of any rent-free grants. - The respondents were 
dispute or matter in respect of which a suit consequently ejected and the appellant got 
or applicatien might be brought or made possession. In the present suit the respondents 
under that Act‘and as “the question whether seek to recover possession over the soil and 
a person is a rent-free grantee or an absolute timber, asking also for ‘a determination of the 
proprietor, is cleary a matter in respect of nature of their tenure’ therein. At the 
which a suit under section 150 of the Tenancy hearing of the appeal we were much passed 
Act can be brought ond was brought in this by the argument based on the first plea that 
instance,” the Revenue Court was competent the jurisdiction of the Civil Court is ousted 
to decide the question of proprietary title by the provisions of section 95. But on 
raised in the previous suit; and holding that mature consideration this contention is found 
Kamta Pershad “must be held to have to have more apparent than real force for the 
claimed the right in common for himself and matter presented by the plaintiffs in this 
those who have now joined him as plaintiffs” suit is not one on which an application of the 
he decided that the decision in the Revenue nature mentioned in that section could by 
Court was a bar to the present suit. them have been made to a Court of Revenue. 

Iam unable to accept the conclusion at It was held that ‘the determination of the 
which the learned Judge arrived which is, in Revenue Courts on the application of the 
my opinion, the result of a fallacy in his appellant to resume the plots as rent-fre 
reasoning on sectionl67 of the Tenancy Act. grants does not bar this suit under section 13 
The question turns on the interpretation of of the Civil Procedure Code.’ To appreciate 
the word “such” in the section. What are the the force of this decision it must be remembered 
“disputes and matters” which no Court other that section 96 (b) of the Rent Act declared 
than a Revenue Court shall take cognizance that orders passed under section 95 of the Act 
of ? Clearly those arising out of “suits and ‘shall have the same effect as if they were 
applications of the nature specified in the judgments of the Civil Courts.’ In the case of 
fourth schedule.” Now a suit for a declara- Inayat Ali Khan v. Murad Ali Khan (2), Blair 
tion that the plaintiffs are the owners ceng, Banerji, JJ., had to consider the question 
certain piece of land, with a prayer to beput whéther the decision of a District Judge, 
into proprietary possession thereof, iscertainly ° sitting as an appellate Court under section 
not a suit to which the fourth schedule of 189 of the Rent Act, that certain parties 
the Tenancy Act has anything to say. This stood inthe relation of co-sharers, could be 
view is supported by a ruling, which though subsequently challenged in a Civil Court. 
not citedinargument, has a distinct bearing on Although then the Tenancy Act was in oper- 
this discusson. Itis Ajudhta Prasad v. Sheodin ation when the District Judge tried the appeal 
(1). There Straight, and Tyrrell, JJ., had in question that Act did not apply for reasons 
before them a case similar to the present case, which itis unnecessary toconsider. Their Lord- 
so far as the principle involved goes, though ships said in that caso “a suit for the determi- 
the Act then in force was the old Rent Act. nation of the plaintiff's proprietary title to im- 

(1) 4 A. W, N. 78, (2) 25 A. W, N. 103, 
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movable property is not one of the classes of 
suits which might be broughtin a Court of 
Revenue under thatsection (s. 93), and the dis- 
pute or matter involved in such suit is not the 
same dispute or matter in regard to which 
a suit might be brought inthe Revenue Cours. 
That section is, therefore, no bar to the main- 
tenance of the present suit.” The judgment 
in the case of Askraf-un-nissa g8. Ali Ahmad 
(8) was cited and approved of. Stanley, 
C.J., and Burkitt, J., had there held that the 
decision of an Assistant Collector in a suit for 
profits or for rent, “or any suit which under 
the Rent Act he is competent to hear,” is a decision 
which cannot be treated as res Yudicuta “in a 
subsequent suit in which the proprietary title 
to the land, the profits of which were in dispute 
before him, isin question.” Section 13 of the 
Civil Procedure Code was then referred to 
and it was observed that “ before any decision 
can be a matter of res judicata it must have 
been passed ina Court of competent juris- 
dication, competent to try the subsequent suit 
in which such issue has been subsequently 
raised.” I have italicised the quotation which 
directly bears on the question involved in this 
second appeal. In Rant Kishori v. Raja 
Ram (4), Stanley, C.J., and Burkitt J., 
remaked: “ That a question of title which has 
been decided in a Rent Court and which it 
was absolutely necessary for the Rent Court 
to decide before it could come to a decision 
between the parties to the case before it may 
again be litigated in a Civil Court, is undeni- 
able and is supported by a mass of authority 
inthis and other High Courts.” The learned 
gounsel for the respondent has referred me 
to no ruling of this or any other Court in 
which the rulings mentioned above were 
questioned. A decision under the Guardians 
and Wards Act is obviously irrelevant. It 
must, however, be observed that these decisi 
were given under the Rent Act of 1881, Rc 
it is necessary to consider whether the new 
Tenancy Act has affected their validity, and 
ifso to what extent. Inthe case of Inayat Alt 
Khan v. Murad Alt Khan(2),already referred to, 
Blairand Banerji, JJ., said “It is clear fromthe 
provisions of the Tenancy Act of 1901, that 
it is the intention of the legislature that all 
questions of title should be determined by the 
Civil Court so that the question raised in this 
appeal will not arisein future.” I understand 
(8) 26 A. 601. 
(4) 24 A. W. N. 109. 


their Lordships to mean that as a recorded 
proprietary right must under the Act be 
recognized whenever the recorded proprietor 
sues under chapter XI in a Revenue Court, 
whoever proposed to challenge that right 
would have to go to a Civil Court. That 
being so no question of rival decrees can arise 
insuch cases. This conclusion, however, does 
not touch the appeal which is before me, for 
the proceedings in the Revenue Court in the 
present case were not under chapter XI. 

I now come to two later rulings of this 
Court which were considered by the learned 
Judge whose decision is before me in appeal. 
Those rulings were in the opinion of the learned 
Judge not relevant to this case and with this 
view I agree. They were given under section 
199 of the Tenancy Act, which section goes 
much further than section 208A of the Rent 
Act did. In the latter case if a party failed 
to comply with a direction to go to the Civil 
Court tle question was to be decided “against 
him” but under section 199 of the Tenancy 
Act the Revenue Court may “determine such 
question of title itself,’ Now section 199 
deals with suits and applications against a 
person “alleged to be the plaintiffs’ tenant,” 
and a3 the definition of “tenant” in the Act 
expressly excludes “a rent-free grantee”, it 
follows that the provisions of that section 
cannot apply to asuit brought by a proprietor 
of a mahal to resume possession of land alleged 
to be held rent-free. Such a sait falls under 
section 150 of the Ach. Now section 150 is 
in chapter X, and there are no provisions in 
that chapter similar to those that are to bo 
found in sections 199, 200 and 201. In Salig 
Dubs v. Deoki Dude (5), and Bent Punde v. 
Raja Kausal Kishore Prasad Mal (6), which 
are the two later rulings to which I have 
referred above, the special provisions of 
sections 199 and 200 were at the foundation 
of the whole of the argument by which the 
decision in each case was supported. If then 
these decisions owe their existence to special 
provisions, which have not been made appli- 
cable to proceedings under chapter X of the 
Act,they leave the authority of Ajudhia Prasad 
v. Sheodin (1), untouched; and the reasoning 
on principle in the other cases to which I 
have referred remains valid for any case 
which cannot be dealt with under section 199 
or section 201 of the Act. I would, there- 


(5) 27 A. W.N.1. 
(6) 27 A. W. N. 6. 
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‘fore, hold that the decree of the Assistant 
Collector of the 26th of October, 1904, is 
no bar to the institution of the present suit. 
The conclusion at which.I have arrived is 
supported ‘by an unreported case, cited in a 
footnote in Agarwala’s Commentary on the 
Tenancy Act, the record of which I have 
looked into. The case is Muhammad Zahur 
v. Mukaram (7). In that case Banerji and 
Richards JJ., accepted as correct the view 
taken in appeal by the District Judge, which 
was to the effect that where a Revenue 
Court in a suit brought under section 199 
of the Tenancy Act, did not in fact exer- 
cise the authority given to it by sub-sec- 
section (b) to “determine such question of 
title itself,” tho decree of that Court would 
not have the effect of res judicata in a suit 
subsequently brought in Civil Court on the 
question of title. There is, however, another 
ground upon which I am asked to decree 
this appeal, which it may be as well asto 
deal with. It is contended that in any 
event tho plaintiffs other than Kamta 
Pershad cannot be bound by the decree of 
the Revenue Court in question as they were 
not parties to it. The judgment of the 
Assistant Collector is headed “ Majid Ullah 
plaintif v. Kamta Pershad defendant.’ The 
second issue framed was “has defendant 
acquired proprietary right in respect of the 
grant in suit.” The judgment itself begins 
with the words: “The question is whether 
defendant acquired proprietary right in the 
muafi in suit,” and closes with the 
“decree for resumption, ejectment of de- 
fendant, costs, pleader’s fee on defendant,” 
and there is nothing in the body of the 
judgment which suggesis that any one but 
Kamta Pershad was interested’ in the 
question before the Assistant Collector. On 
turning, however, to the plaint which was 
filed in the present suit, I find that al- 
though paragraph 4 begins with the state- 
ment that the former smut was against 
Kamta Pershad, it concludes with the state- 
ment that the defendant ejected the plaint- 
iffs from the field known as pal, on the 
19th of October, 1905, through the Amin 
of the Revenue Court.” I, further, find that 
it is pleaded in paragraph 7 of the plaint 
that “regard being had to the nature of the 
dispute between the parties to this suit and 
also to the fact that all the plaintiffs were 
(7) F. A F. O, No. 91 of 1905. . z 


words ° 


-party to the suit (jumla mudatyan fariq mu- 


qadama mal the), the orders of the Revenue 
Court mentioned in paragraph 4 of this 
petition of plaint are altogether wrong and 
ultra vires, therefore, the plaintiffs are not 
bound by them.” But for the circumstances 
that the ejectment of the plaintiffs from 
the field by the Amin is mentioned in para- 
graph 4, I should have had no hesitation 
in concluding that the word “not” 
had been omitted by accident in the pas- 
sage set out above. The whole context 
suggests this. How could the decision have 
been ultra vires if all the plaintiffs had been 
parties to the sùit? It might have. been 
wrong but not ultra vires. “In the written 
statement ‘filed in reply to this plaint the 
defendant did not plead that Kamta Per- 
shad had represented the plaintiffs in the 
previous litigation, though he did plead that 
as the Revenue Court had already decided 
the matter, the Civil Court was “not com- 
petent” to decide it. Assuming, however, 
that there was no clerical error, in a state- 
ment in a pleading that certain plaintiffs 
were parties. to a suit binding on them 
even though the judgment in that very 
suit shows that they were no parties to it? 
It might have been argued that had the 
plaintiffs not admitted in their plaint that 
they were “ parties ” to the previous suit 
the defendant might have shown that 
Kamta, Pershad had in fact and in law 
represented them. The learned counsel for 
the respondent, however, did not put forward 
this contention, indeed he made no refer- 
ence whatever to paragraph 7 of the plaint. 
His coutention was that as the present plaint- 
ifs gave up possession at the bidding of the 
Amin, it ought to be assumed that Kamta 
Pershad had claimed the land in common 
for himself and them, in which case ex- 
planation V of section 18 of the Civil Pro- 
cedure Code of 1882 would bar the present 
suit. He, however, made no attempt 
to show that the provisions of section 
80 of the Code had been carried out or 
that they did not apply., In the case of Hazir 
Gazi v. Sonamonee Dassee (8), in which section 
30 was discussed it was said that a decision 
clearly would not be binding where the 
first suit “did not purport to have been 
litigated bona fide in respect of a right claimed 
in common.” All that is said in the judg- 
(8) 60, 81. f 4 
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ment of the learned District Judge on the 
-question I am now discussing, is that 
Kamta Pershad “must be held to have 
claimed the right in common for himself 
and those who have now joined him as 
plaintif.” In my opinion, it was for the 
respondent to show that the appellants were 
legally bound by the decision of the Reve- 
nue Court which he set up as a bar 
to the present suit. This he has not done. 
I, therefore, hold that the present suit was not 
parred by the previous decision in the Reve- 
nue Court. I, therefore, allow this appeal 
and set aside the decree of the lower appellate 
Court and remand the case under Order 41, 
Rule 23 of the Civil Procedure Code for trial 
ọn the merits. Costs will abide the result. 


Appeal allowed. Cause remanded. 


(36 C660.) 

- CALCUTTA HIGH OOURT. 
CRIMINAL Revision No. 1378 or 1908. 
January 21, 1909. 

Present :—Mr. Justice Holmwood and 
‘Mr. Justice Ryves. 
SALT—Acouszps—PsrigtionEer 
versus 
EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), 48. 161 
and 162—Copies, of a’atements of witnesses before police 
Police diary—St ttements sent for but no o der-reoorded, 
` Where the Magistrate upon the application of the 
accused ordered, the police to produce the state- 
ments of certain witnesses, whiogh had been recorded 
in the special diary, and then returned them with- 
gut stating that ho did not think 16 expedient in: the 
interest of justice to furnish the accused with a copy, 
and where the Magistrate algo refused to summon 4 
witness named by the accused; and the order of the 
Magistrate convicting the accused was confirmed by 
the Sessions Judge: 
`- Held, that the Sessions Judge should be directed 
to re-hear the appeal after examining the witness 
and he should himself send for ‘and consider the 
statements of the witnesses recorded in the diary, and 
if he finds that there is anything in them upon which 
the accused would be advantaged by being allowed 
to cross-examine thereon, he should re-sammon those 
witnesses and submit them for cross-examination after 
supplying copies of their statements to the accused. 

_Facts.—tThe accused, a Olaims Inspector 
on the E. B.S. Railway, was charged with 
criminal breach of trustas a servant under 
section 408 of the I. P. Code and convicted 
by the Joint Magistrate of Alipore on Septem- 
ber 14, 1908 and sentenced to three months’ 
rigorous imprisonment and a fine of Rs. 500. 

After the charge was framed, the investi- 
gating police officer was cross-examined by 
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the defence and he admitted that statements 
of certain prosecution witnesses were recorded 
in the special diary. The accused then made 
an application for the production of these 
statements. The Magistrate ordered accord- 
ingly. After looking into them he passed the 
following order: “The statements in no way 
contradict the evidence given, and I return 
them.” 

The accused had also prayed that Mr. 
Hardless, the Gevernment hand-writing ex- 
pert may be summoned and examined to prove 
that the alleged signature of his name on 
certain papers was not his; but the Magistrate 
rejected the application. He convicted and 
sentenced the accused as stated above. 

On appeal the Sessions Judge upheld the 
conviction. 

The accused then moved the High Court 
and obtained this Rule. . 

Mr. Norton, Mr. Mehta and Babu Manmatha 
Nath Mukerji, for the Petitioner. 

Mr. Orr, (Deputy Legal Remembrancer), 
for the Crown. 

Judgment.—wWe are of opinion 
that the best way of dealing with this 
Rule will be to direct that the learned Ses- 
sions Judge who heard the appeal should re- 
consider it after re-hearing counsel and ex- 
amining Mr. Hardless as a witness. At the 
same time, as the petitioner has taken the 
ground that the statements before the police, 
whether contained in a special diary or ina 
diary under section 161 of the Criminal Pro- 
cedure Code, of Tilak Chand Borad and 
Tilak Chand, were sent for but no order was 
passed stating that the Court did not think 
it expedient in the interests of justice to fur- 
nish him with a copy, we think that the 
learned Sessions Judge should himself send 
for and consider that statements of those two 
witnesses and, if he finds that there is 
anything in them upon which the petitioner 
would be advantaged by being allowed to cross- 
examine thereon, he should also re-summon 
those witnesses and submit them for cross- 
examination after supplying copies of their 
statements to the petitioner. 

We, therefore, make the Rule absolute in 
these terms, and remit the case to the same 
learned Sessions Judge of Alipore for re- 
hearing the appeal. 

“The petitioner will remain on the same 
bail. 
Rule made absolute, 
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SALIGRAM SINGH 0. EMPEROR. 
(862 C. 562 ; 9 C. L. J. 296 ; 

13 C. W. N. 555.) 
CALCUTTA HIGH COURT. 
CURIMINAL Rererence No, 234 or 1908. 
February 12, 1909 
Present .—Mr. Justice Carndnff and 
Mr. Justice Doss. 
SALIGRAM SINGH—<Accusep 
versus 
HMPEROR—Obpposire Party. 

Criminal Procedure Code (let V of 1898), se. 106, 107, 
118—Surety fur anoth to keep the prace—Licdility of 
suiety—Forfertiure of bond. 

Piuna facie a surety merely agrecs to pay the 
creditor failing the debtor, and his liability is as & rule 
co-extensive with that of the principal. But where a 
person has stood surety for another bound down to 
keep the peace, both persons are lable if the condition 
of tho bond 18 broken, for that is not a case of ordinary 
suretyship for the payment of money, but the surety 
is an additional security for the principal’s keeping the 
pence and not merely a smety for his paying forfeit, 

Queen Empress v, diahim hsh, 20 A. 206, followed 
and Emperor v Nya Kaung, (1905) U. B. R. 31; 2 Cr. 
L. J. 463, dissented from. 

No one appeared at the hearing of this 
Reference. 

Judgment.—this is a reference 
made by the Sessions Judge of Patna which 
raises the question of the extent of the liability 
of a person who has stood surety for another 
bound down to keep the peace. It appears 
that one Saligram Singh was required by the 
Sub-divisional Magistrate of Dinapore to 
execute a bond for Rs. 100 under section 
107 of the Code of Criminal Procedure, and 
that the petitioner, Kuldip, stood as his surety 
in the sum of Rs. 50. The bond was declared 
forfeit by the Sub-divisional Magistrate, who 
ordered the principal and the surety to pay 
the sums of Rs. 100 and Rs. 50 respectively. 
Against this order an appeal was preferred be- 
fore the District Magistrate under section 515 of 
the Code, and was summarily rejected. One of 
the grounds taken on the appeal was that the 
Sub-divisional Magistrate was wrong in 
inflicting a “double penalty,” the contention be- 
ing that, as the principal had paid, there ought 
to have been no realisation from tho surety. 
The learned Sessions Judge has recommended 
that the District Magistrate’s order be set 
aside on the ground that he has not considered 
the point above stated. He has himself re- 
frained from expressing any opinion upon it, 
but has referred to the decision in the case of 
Emperor v. Nga Kaung (1) which appears to 
have been decided in Upper Burma in 1905. : 

Prima facie, no doubt, a surety merely 
agrees to pay the creditor failing the debtor, 

(1) (1906) U. B. B. 81 ; 2 Or. L, J. 468, 
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and his liability is, as a rule, co-extensive with 
that of the principal. But thig is not a case 
of ordinary suretyship for the payment of 
money. As poinied. out by Edge, Č. J., in 
Queen-Himpress v. Rahim Bakhsh (2)/. the 
object of these provisions of the Code is to 
prevent crime, and not to obtain money for 
the Crown. It is not, as in the case of, for 
example, an administration bond with sureties, 
the object to secure the paymeut of money or 
the avoidance of pecuniary loss. Hence it is 
provided in section 118 of the Code that the 
amount of every bond demanded under these 
provisions shell be fixed with due regard to 
the circumstances of the case and shall not 
be excessive, while in section 106 it is ex- 
pressly directed that the amount of the 
‘principal bond shall be proportionate to the 
means of the person bound down. That being 
80, itis obvious that the power to require 
sureties must have been given with some 
object other than that of ensuring the re- 
covery of the amount of the bond; in other 
words. an additional security for the princi- 
pal’s keeping the peace, not a surety for his 
paying forfeit, is demandable. 

This view is supported by the form of the 
bond actually executed in this instance. 
Saligram Singh “ bound himself not to com- 
mit a breach of the peace or do any act that 
might probably occasion a breach of the peace 
during the term of one year,” and, “im case 
of his making default therein,” to “forfeit 
to His Majesty the sum of Rs. 100.” The 
petitioner, Kuldip, next “ bound himself sure- 
ty for Saligram Singh that he (Saligram) 
should not commit a breach of the peace or 
do any act that might probably occasion a 
breach of the peace during the said term, 
and, ın case of his (Saligram’s) making de- 
fault therein, to forfeit to His Majesty the 
sum of Rs. 50.” Thisis the form set forth 
as Form XI in the fifth schedule to the 
Code, and from its terms it seems to us to be 
clear that Kuldip bound himself to forfeit 
Rs. 50 in the event to Saligram’s failing to 
keep the peace during the period fixed. 

The conclusion at which we have arrived, 
therefore, is that the Sub-divisional Magistrate 
was right; and, in these circumstances, we 
think it unnecessary to send the case back 
for disposal by the District Magistrate as the 
first appellate authority. In the result, then, 
we decline to interfere: 

(2) 20 A. 206. i 
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(90. L. J. 432.) 
CALCUTTA HIGH COURT. 
CURIMINAU Rererence No. 38 or 1908. 
December 14, 1908. 

Present :—Mr. Justico Holmwood and 
Mr. Justice Ryves. 
EMPEROR 
NETSUS 
ABDUL RAHAMAN—Acctsep. 

Criminal Procedure Code (Act V of 18987, 8. 307— 
Power of Sessions Judg? to refer care—High Court's 
power to interfere on furts—Jury—Perverse verdict— 
Penal Code (Act XLF of 1860), s. 807—Attem»t to com- 
mit murder. 

A Sessions Judge may refer a case to the High 
Court under section $07, Oriminal Procedure Godo 
even if in his charge to the jury he drew their atten- 
tion in particular to one peculiar circumstance in tho 
evidence for the prosecution and told them that hav- 
ing regard to that ciroumstance, they should certainly 
pause and consider it carefully before returning their 
verdict, and it was, therefore, fairly open to the jury, 
having regard to this weak link in the proseontion 
evidence, to acquit the accused. 

King-Emperor v. Ohidghan Goasain, 7 C. W. N. 185, 
distinguished. 

On a reference under section 807 of the Criminal 
Procedure Code, the High Court has all the powers 
of an appellate Court, and it is the duty of the High 
Court to form its opinion upon the entire evidence 
after giving due weight to the opinions of the Judge 
and the jury, and the High Court may set aside tho 
verdiot of the jury even though it is not perverse. 

King-Emperor v. Lyall, 29 O. 128, followed. 

Where the accused, a young man of 26 years of age, 
fired ata distance of six paces the cartridge con- 
taining shot about No. 6 in size: Held, that he must 
have known that to fire at a man at such close range 
was very likely to cause death. 

If a person who hag an evil intent does an act which 

eis the last possible act that he could do towards tho 
accomplishment of a particular crime, he is not en- 
titled to pray in his aid an obstacle intervening not 
known to himself. 

Queen-Empress v. Nidha, 14 A. 88, followed. 


Reference under section 307, Criminal 
Procedure Code, by H.W.C. Carnduff, Esquire, 
Sessions Judge of Patna, dated September 
25, 1908. 

Mr. Mehta and Babus Hart Bhushan Mukerji 
and Harendra Krishna Mukherji, for the Ac- 
cused. 

Mr. Orr and Babu Narendra Kumar Basu, 
for the Crown. 

Judgment.—aAbdul Rahaman was tri- 
od by the Sessions Judge of Patna and a jury on 
a charge under section 307 of the Indian Penal 
Code on the 22nd of September last, the Jury 
returned a unanimous verdict of not guilty. 
The learned Sessions Judge, however, disagree- 
ing with the jury who, he thinks, were led away 
by the forcibly expressed arguments of 
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counsel for the accused, has referred the case 
to us, under the provisions of section 307 of 
the Criminal Procedure Code. 

Before us it has been argued, by the learned 
counsel on behalf of the accused that this is 
not a case which should have been referred 
to us under that section, because the learned 
Judge himself in his charge to the jury, drew 
their attention, in particular to one peculiar 
circumstance in the evidence for the prosecu- 
tion and told them, that, having regard to 
that circumstance, they should certainly pause 
and consider it carefully before returning 
their verdict, and it was, therefore, fairly 
open to the jury, having regard to this weak ` 
linkin the prosecution evidence, to acquit 
the accused. We will refer more particularly 
to this feature of the case later. Reliance 
was placed on the case of King-Emperor 
v. Ohidghan Gossatn (1). In that case this 
Court observed that the Sessions Judge 
should not have made a reference “in a case 
in which the evidence for the prosecution was, 
on his own showing in his charge to the jury, 
so open to hostile criticism as to justify the 
jury in regarding it with suspicion.” There is 
no resemblance, whatever, between that case 
and this. It was next contended that as it was 
open to the jury, on their view of the evidence, 
to acqnit the accused and that their verdict 
cannot fairly be called perverse, we should not 
set it aside. The provisions of section 307 
of the Criminal Procedure Code, however, 
are very clear. On a reference under that 
section, this Court has all the powers of an 
appellate Court and it is our duty, after 
considering the entire evidence and giving due 
weight to the opinions of the Sessions Judge 
and the jury, to form our own opinion. If au- 
thority is required for this proposition, vide 
the case of King-Emperor v. Lyall (2). The 
evidence in this case seems to us very clear 
and convincing. Babu Harihardhari Singh 
died recently and his estate was taken under 
the Court of Wards and Gopal Narain Singh 
a relative was associated in its management 
as Honorary Superintendent. Bubu Hari- 
hardhari Singh left surviving him two widows 
and one Musammat Gunna, a concubine, who 
was the mother of the accused. These widows 
quarrelled about Musammat Gunna with 
result that Gopal Narain Singh reported to 
the District Magistrate against Musammat 

Q) 70. W. 183, 

(2) 29 O. 128. 
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Gunna, This was in June last. In conse- 
quence a notice was served on the woman to 
quit the family residence at Bharatpore and 
her monthly allowance was stopped. On the 
2nd or 3rd of July last, the woman and her 
son, the accused, left Bharatpore and went 
to reside as guest of the elder widow of Babu 
Harihardhari Singh who was staying at the 
residence of Babu Dbhanukdhari Singh, a 
brother of the deceased, at Ular. On the 
morning ofthe 6th of July, Gopal Narain 
Singh went to Ular to pay a visit at the house 
of Babu Dhanukdhari Singh. He was shown 
into a kutri where Dhanukdhari Singh was 
lying down as he was indisposed. Gopal 
Narain seated himself in a chair andthen be- 
gan to converse. Soon after the accused came 
intothe room, salamed, and very soon after went 
out through a door leading to the next room. 
Immediately afterwards, there was a report 
ofa gun. Gopal Narain felt himself hit and, 
looking round through the door, saw the ac- 
cused in the act of throwing downa gun and 
running off. He then and there called out 

Abdul has shot me.” Dhanukdhari corrobo- 
rates this evidence in every particular except 
that he does not say that he saw the accused 
after he had left the room immediately before 
the shot was fired. From the place where he 
was lying down it was impossible for him to 
have seen the accused. Two servants of Gopal 
Narain who had accompanied him were seated 
outside the dalan. They say that they saw 
the accused walk into the room next to that 
in which Gopal was seated. He had a gun 
in his hand and, as he entered, he removed 
his shoes. Very shortly after, there was the 
report of a gun and the arcusedran out and 
away barefooted and empty handed. They 
rushedinto the assistance of their master. 
Another witness, who is entirely independent 
of either party, Bhagaru, was that morning 
engaged in a piece of work in the Osara. He 
entirely corroborates the story told by the 
servants of Gopal Narain. From the charge 
to the jury it appears that a very strong point 
was made by the defence against the credibility 
of these two servants because, on their own 
showing, they made no attempt to arrest the 
accused. Before us, too, the same argument 
has been pressed. It seems to us only natural 
that the first instincts of the servants would 
have been to help their master rather than 
attempt to catch the accused, even if we 
assume that they had the opportunity to do 
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so. Dhani, the chowkid«r of another village, 
happened to stop at the house of Dhanukhdari 
on his way to the thana where he had business. 
He, too, heard the report of the gun and 
went with others into the room where Gopal 
Narain had been shot. He was at once informed 
of what had happened and was despatched to 
report the case at the thana which he did 
with all possible haste. We are asked to 
disbelieve this witness because it is said that 
it was unlikely that he should have been at 
Dhanukdhari’s house that morning. The fact 
remains that he undoubtedly did lodge the 
first information in which the accused was 
named at the thana which is six miles away 
with such promptitude as to render it extreme- 
ly probable that he must have been onthe 
premises at the time. He states that, on his 
way to the thana, he told many people whom 
he met of the occurrence and, among others, 
Jugdis Koori. Jugdis Koeri who is a boy, 
deposed that, soon after Dhani chowkidar had 
told him and gone on his way. at about 10 
o’clock that morning, he met the accused 
walking in a mango grove. He asked him if 
he had shot Gopal Narain and the accused 
replied that Gopal Narain had indeed been shot 
but by Abu. (This Abu is a son 
of Dhanukdhari). Jugdis then told him 
that the chowkidar had gone to the thana 
to report against him, whereupon the 
accused took to his heels. Two uncles 
of Jugdis, who were near by and who had 
been told by Jugdis what the chowkidar had 
said, gave chase and caught the accused ande 
took him to Bharatpore where they had 
heard that the Daroga was. The spot, where 
they caught the accused was, about one mile 
distant from Ular. The Sub-Inspector who 
visited the spot has deposed to the finding of 
the gun and a pair of shoes in the room next 
to that in which Gopal was sitting. These 
shoes have been identified as the accused’s 
own. Thereisa very good evidence, if it 
is believed, that the gun found in the room 
was the property of the deceased Babu 
Harihardhari and that the accused had been 
in the habit of using it and had it in his 
hand when he entered the room that morning. 
As the only difficulty in the case arose with 
regard to the identity of this gun, we sent 
for it and have examinedit. Itis a gun of a 
very unusual pattern, being a single barelled 
breech loader with top lever action. When 
the Sub-Inspector found this gun, there was 
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no cartridge in it and, strangely enough 
no one seems to have examined it to 
, 886 whether it showed marks of having 


_ recently been discharged. The gun was rusty 
and, of course, it was impossible at the time 
of trial to come to any conculusion from its 
appearance. When the chowkidar was sent off 
hurriedly to the thana, no notice apparently 
was taken either of the gun or of the shoes. 
At any rate, they were not sent to the thana 
with the chowkidar. On this and some other 
circumstances relating to the evidence about 
this gun, a very elaborate defence was raised 
in the Court below and wasalso pressed upon 
us. Às to whether this gun did or did not 
belong to the deceased Harihardhavi, there is 
some confusion inthe evidence. On theone 
hand, itis stated that he had, in all, three 
guns and that, on his death, they were taken 
charge of by the Court of Wards and it, 
therefore, follows, it is argued, that the accused 
could not have obtained possession of it. But 
this is not necessarily the case. Although the 
movable property of the deceased was, no 
doubt, formally taken charge of by the Court 
of Wards, there is nothing to show that the 
gun or any other of his movable property was 
removed from his house and placed in the 
separate custody of any official of the Oourt 
of Wards ; or it may also be, that the evidence 
as to his possessing only three guns is mis- 
taken. On the other hand, there is positive 
evidence that this gun, which is of a peculiar 
pattern, had been presented to the late 
Harihardhari and that it had been frequently 
‘used by his son the accused, during his life- 
time and the witness Imrit, who was a 
servant of Gopal and lived in the same village 
as the deceased, swears that he had often seen 
the accused, going out with this gun and 
saw it in his hand that morning. The theory 
of the defence is that in reality Gopal Narain 
was shot by Abu a son of Dhanukdhari, that 
the motive for this was that there was ill-feel- 
ing between Dhanukdhari and Gopal, 
because Dhanukdhari was fighting a case 
against the Court of Wards with reference to 
some of the deceased’s estate and that Gopal 
was helping the Court of Wards ; that in 
order to shield the real culprit Abu, a 
wholly false charge has been laid against 
Abdul Rahman and that the real gun with 
which the shot was fired has been spirited 
away and the gun in Court substituted for it. 
Great stress was laid in the Court below as well 
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as here on the fact that no cartridge was found 
in the guu when if was takon charge of by 
the Daroga. The learned Sessions Judge 
seems to have been very much impressed by 
this circumstance and he told the jury that 
“if it was the gun used itis clear that some 
one must have tampered with it. Hither the 
cartridge was extracted or another and 
unused gun was substituted. The circumstance 
should certainly make yon pause, and I hope 
you will consider it carefully. The prosecu- 
tion are unable to offer any explanation 
whatever. The Sub-Inspector tells you the 
fact quite frankly and all that can be 
suggested is that the cartridge may conceivably 
have been removed by some one either 
advisedly or thoughtlessly. The story that the 
real gun was carried away by the criminal and 
that this gun was substituted means ‘that a 
colossal blunder was made by those who 
connected a truly diabolical plot against the 
unfortunate prisoner.” This is the passage 
in the charge of the learned Sessions Judge 
to which we referred at the beginning of this 
judgment which, according to the learned 
counsel, justified the jury in azxquitting the 
accused. This seems to us, however, not to 
be so very important. Itis a fact that no 
cartridge was found in the gun, but it is 
quite possible that the accused, if he was in 
the habit of nsing this gun, should have 
himself had removed the cartridge after 
firing and thrown it away when he got clear 
of the house. Had there been evidence to show 
that the gun, when found, had been examined 
and found to be quite clear, that would have 
been a very different thing; but there is no 
evidence of any examination having been 
made of the gun. much less, that the inside 
of the barrel was not foul. There are so 
many other circumstances that make it so 
highly improbable, that we cannot give 
credence to the version suggested by the 
defence. Inthe first place, Dhanukdhari or 
his son had no adequate motive to do away 
with Gopal Narain and, if they had they would 
scarcely have chosen that occasion when sus- 
picion would inevitably fall on themselves. 
Gopal Narain had come to their house accom- 
panied by two servants who were seated out- 
side. In the next place, it involves the neces- 
sity of Gopal instantly consenting to conspire 
with his enemy Dhanukdhari in shielding his 
guilty son and throwing the blame on the 
acoused against whom he could haveno personal 
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antmus, although the accused might well 
have motive for revenge against Gopal who 
had, only a few days before,-.succeeded in 
turning his mother out of her house. It is 
abundantly proved that Gopal Narain at once 
said that he saw the accused putting down the 
gun immediately after he was shot and it is 
also proved that he could have seen this if he 
had turned his face in the direction from 
which the shot was fired. The evidence may 
be shortly summed up as follows : Gopal 
Narain was undoubtedly shot as he was 
seated on a chair inside Dhanukdhari’s room; 
fortunately, no very serious hurt was caused 
as the pellets with the exception of two which 
struck the abdomen only lodged in the 
outside of his ‘thigh and no vital spot was 
reached. Immediately before the occurrence, 
the accused who happened to be staying at the 
time in Dhanukdhari’s house was seen to 
enter the room, next to that in which Gopal 
was seated, with a gun in his hand. He 
removed his shoes and probably put down 
the gun before entering the room where Gopal 
and his brother were. He entered the room 
and left it soon after. A shot was fired, 
Gopal was hit and, turning round, he saw the 
accused in the act of throwing down a gun 
and making off. At least these witnesses, 
who had seen the accused enter the house with 
the gun in hishand, saw him running away 
barefooted and empty-handed immediately 
after. The information was very promptly 
laid against the accused who himself was 
caught a mile away in the course of the 
morning and taken to wherethe Daroga was. 
Then, there is positive evidence that the 
shoes and gun found just outside the door of 
the room in which Gopal was shot, had been 
in the possession of the accused that morning. 
The case seems to us to have been conclusively 
proved. We have now to consider what offence 
the accused committed. The learned Judge 
in his charge to the jury and in his letter of 
reference to us seems to think that he should 
be convicted not ofan attempt to murder but 
under section 324 of the Indian Penal Code, 
of having voluntarily caused hurt by means 
of a dangerous weapon. He seems to think 
that the accused was accustomed to the use 
of fire-arms and, if he had wished to murder 
the accused, he would have aimed at some 
vital part. As the shot took effect chiefly on 
the thigh of Gopal Narain, he thinks that his 
intention was merely to cause hurt. It seems 
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to us that this would be a very dangerous 
view to adopt. The accused is a young man 
of 25 years of agé. He fired at a distance of 
some six paces, the cartidge containing shot 
about No. 6 in size. He must have known 
that to fire at the body of a man at such close 
range was very likely to cause his death and, 
had Gopal Narain died in consequence of 
being shot, there is no doubt the accused 
would have been guilty of murder. We entirely 
agree with the case of Queen-Hmprese v. Niddha 
(3). Had the shot taken effect on or about 
the feet of Gopal Narain and caused no serions 
injury, we might have been able to infer that 
he intended nothing more than to cause hurt. 
As itis, Gopal Narain had a most providential 
escape, as it appears thatthe back of the chair 
intercepted a number of pellets which otherwise 
would have penetrated his body with possibly 
fatal result. As poined out in the Allahabad 
case just referred to “if a person who has an 
evil intent does an act which is the last 
possible act that he could do towards the 
accomplishment of a particular crime that 
he has in his mind, he is not entitled to pray 
in his aid anobstacle intervening notknown to 
himself. If he did all that he could do and 
completed the only remaining proximate act 
in his power, I do not think he can escape 
criminal responsibility, and this because, his 
own set volition and purpose having been 
given effect to their full extent a fact unknown 
to him and at variance with his own belief 
intervened to prevent the consequences of that 
act which he expected to ensue, ensuing.” ` 

We, therefore, convict Abdul Rahman 
under section 307 and sentence him to 4 years’ 
rigorous imprisonment., 

We give this lenient sentence because we 
think it possible that the accused had mot 
premediated the murder of Gopal Narain, 
He may not have known that he was there 
when he came into the room and he may then 
in a moment of sudden anger have recklessly 
used the gun which was fortuitously at hand 
against Gopal Narain who was no doubt he 
thought, his enemy, without positive and 
deliberate intention of killing him. 


G Accused convicted. 
3) 14 A. 88. 
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MAHOMED FAIZ CHOWDHURY V. UPENDRA LAL SINGH ROY. 


(Not reported yet elsewhere.) 
OALCUTTA HIGH OOURT. 


ReGULAR Crvin Apprat No. 461 or 1907. 
June 14, 1909. 


Present :—Mr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 
MAHOMED FAIZ CHOWDHURY— 
DgrenDANT—APPELLANT 
versus 


UPENDRA LAL SINGH ROY—Puamtirr 
-—RESPONDENT. 

Bengal Tenancy Act (VIL of 1885), s8. 98, 98—Com- 
mon Manager—Right of suit for account against late 
common Manager—-Same men plaintif and defendant 
Suit for account—Limitation-——Limstation Act (XV 
of 1877), sch, 11, arta, 89, 115—Commission on sums 
decreed, 

The present common manager appointed under 
section 93 of the Bengal Tenancy Act can sne the 
former common manager for an account, because 
the right to sae for an account lies ın the pro- 
prietora jointly, and, therefore, ın the co-owners 
jointly. - 

It does not make any difference that the manager 
sued is himself a co-owner. 

The rule that the same man cannot be plaintiff 
and defendant in the same suit, loses much of its 
force in India, where the Courts are Oourts of 
Equity, when all the parties are before the Oourt 
and their rights can be determined and adjusted. 

Premji Ludha v. Dasa Doongersey, 10 B. 358 and 
Rustomjt Atpandyarj, Sethna v. Sheth Purshotamdas 
Chaturdas, 25 B. 606, referred to. 

To such an account suit, art. 89, sch. II of the 
Limitation Act, 1877, is applicable and not art. 115. 

Hafizuddin Mondol v. Jadunath Saha, 12 0. W. N. 
820 and Arghar Ali Khan v. Ahurshed Alı Khan, 24 
A. 27 (P. C.) ; 28 I. A. 227, referred to. 

Mati Lal Hosa vy. Amin Chand Ohattopadhay, 1 

d. L. J. 311, not followed. 
. A manager should get his commission on the 
sams decreed against him, for, the estate cannot recover 
more from him than it has lost, and if he had 
collected these sums the estate would not have ro- 
covered them in full but subject to the deduction 
of the commission. 


Appeal from the decree of the second Sub- 
Judge of Tipperah, dated July 31, 1907. 

Moulvi Syed Shamsul Huda, and Babu 
Girya Prosonna Roy Chowdhury, for the 
Appellant. 

Babus Dwarkanath Ohuckerbutty,  Akhoy 
-Kumar Banerji and Sasodhar Poy, for the 
Respondent. 

udgment.—tThis suit relates to a 
certain taluk in the Tipperah District, called 
Darga Charan Dewsan's Chakbasia. It ap- 
pears to have had a somewhat unfortunate 
history for the past few years. For some 
reason or other it cannot be managed in the 
ordinary way and accord:ngly common mang- 


gers have been appointed from time to time 
under section 93 of the Tenancy Act. The 
second of these was a Mr. Sandys, who was 
appointed in 1891. He was succeeded by the 
principal defendant who was compelled to 
bring a suit for an account against Mr. 
Sandys which we understand is still pending. 
Then on the 20th December 1896 after an 
enquiry by a Commissioner which revealed a 
deplorable state of affairs, the District Judge 
dismissed the principal defendant and ap- 
pointed the present plaintiff. On this oc- 
casion too all sorts of delays took place in hand- 
ing over papers and finally the present suit 
for an account was brought by the plaintiff 
against the former manager, Muhammed 
Faiz Chowdhuri whom we may call for 
brevity’s sake the Ist defendant, and a 
number of pro forma defendants. The Sub- 
ordinate Judge decreed the suit for an 
account and after an enquiry by Commissioner 
has finally decreed the suit for nearly 30,000. 
During the proceedings the 1st defendant died 
and his son has been substituted on the 
record, He appeals to this Court. 

The first point taken ig that the present 
common manager cannot sue the former 
common manager for an account. Now that 
such a suit under ordinary circumstances is 
maintainable is clear from the decision of 
this Court in the Ist defendant’s appeal 
against the order of the Subordinate Judge 
of Tipperah dismissing his suit for an account 
against Mr. Sandys. In that appeal the 
learned Judges held that such a suit would 
lie. They overruled the view of the Subordi- 
nate Judge that as section 98 authorised the 
co-owners or any one of them to inspect the 
accounts the right to sue for accounts lay in 
the proprietors and not in the common mana- 
ger. Under section 98 a manager is entitled, 
for the purposes of management of the 
estate, to exercise all the powers which the 
co-owners possibly could exercise; and it was 
held that the institution of a suit for accounts 
must be regarded as one for the purposes of 
management. It seems clear, therefore, that 
the right to sue for an account lies in the 
proprietors jointly, and, therefore. in the 
common manager, who when there is one 
represents all the co-owners jointly. 

There are, however, two points that distingu- 
ish the present case from the suit brought by 
the lst defendant against Mr. Sandys. In 
the first place the common manager sued in 
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this case was himself a co-owner; so that he 
with his co-owners is represented by -the 
plaintiff, while at the same time, he is the 
defendant in the suit. .We do not think, 
however, that this circumstance is fatal to the 
suit. The rule that the same men cannot be 
plaintiff and defendant in the same suit loses 
much of its force in India, where the Courts 
are Courts of Equity, when all the parties are 
before the Court and their rights can be 
determined and adjusted, Premji Indha v. 
Dossa Doongersey (1), Rustomji Aspandyarjt 
Sethna v. Sheth Purshotamdas Ohaturdas. 
(2). Here all the parties are before the 
Court, all the co-owners including the Ist 
defendant on the one side, represented by the 
manager, and the lst defendant on the other. 
It is clearly possible to determine and adjust 
the rights of all and the suit, therefore, need 
not fail. 

Another distinction between this case and 
the former one is that a number of persons, 
called the dartalukdars, are made pro forma 
defendants. Itis an extraordinary circum- 
stance in this case, which has led to much 
confusion, that the common manager is not 
only the common manager of the talukdars or 
superior tenure-holders, but also of the under- 
tenure-holders or dartalukdars. The dartuludars 
are tenants of the talukdars and it is difficult 
to understand how a landlord and tenant can 
be regarded as co-owners, s0 as to justify 
the appointment of a common manager of 
their apparently conflicting interests. But 
there is no dispute that sa matter of fact 
the lst defendant was, and the plaintiff is, 
the common manager of the talukdars and 
dartalukdars together ; and, the defendant can- 
not plead the impropriety of such a common 
managership, when his defence is that, with 
respect to certain sums of money, he is 
freed from liability by the fact that he has 
paid them to the dartalukdars, as being some 
of the co-owners, for whom he was manager. 
Bat it is argued that inasmuch as these dar- 
talukdars never authorised the suit, and sup- 
port the lst defendant, the manager cannot 
be regarded as representing the whole body of 
co-owners, and, therefore, is not entitled to 
sue. In the plaint it is stated -that “the 
pro forma defendants Nos. 2 to 33 are part 
durtalukdars of the Taluk Dewan’s Chakbasta 
under the management of the plaintiff. As 

(1) 10 B 3868. 

(3) 25 B. 606, 


the principal defendant unjustly debited in 
their names a large sum of money, although 
they were not entitled to get any profits, so 
they are made pro forma defendants, in this 
case.” These persons, therefore, have no quar- 
rel with the Ist defendant, and it may be 
thought that they have no cause of action. 
But it is clear from section 98 of the Tenancy 
Act, not only that the common manager is 
entitled to exercise all the powers of the co- 
owners for the purposes of management, in 
which, as we have seen, the institution for a 
suit for accounts is included ; but also that the 
co-owners are precluded from exercising 
these powers. If, therefore, the common 
manager desires to bring a suit or exercise any 
other power for the purposes of management, 
it is of no consequence, whether, the co- 
owners desire it or not. Nor does it matter 
whether individual co-owners have been in- 
jured or not, if the body of co-owners, asa 
whole, has acanse of action. There is no 
doubt in this case tnat the estate has been 
grossly mismanaged and that the owners, as a 
body, have suffered great losses. The com- 
mon manager, therefore, has a right to sue for 
redress, even if individnal co-owners have 
profited by the mismanagement. 

Another point taken at the end of the 
argument was that the District Judge could 
not, on the dismissal of the lst defendant, 
appoint the plaintiff as his successor. The 
appointment of the plaintiff was, ‘therefore, 
illegal and the suit consequently bad. Reli- 
ance is placed on the decision in Dwarka Nath 
Mitra v. Bankutesh Lal Mitra (8). This was dis- 
sented from in another case between the same 
parties Dwarka Nath Mitter v. Bankutesh Lal 
Mitter (4) but we do not think it is necessary 
to discuss it. The point has never been raised 
before. The appointment of the plaintiff was 
appealed to this Court by the Ist defendant, 
but the appeal was dismissed and this point 
was not taken. Itis notin the issues ‘or in 
the grounds of appeal and we cannot permit 
it to be raised now. 

The next pointtaken is that the suit is barred 
by limitation. Itis argued on the anthority 
of Matt Lal Bose v. Amin Ohand Chattopadhay 
(5) that the suit is governed by article 115 
of the 2nd schedule of the Limitation Act. 
The manager was bound to file periodical 

A 10 0. W. N. 487. 


7 0. L. J. 109. 
(5) 1 0. L. J. 241. 
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accounts and it is argued that, when he failed 
to do so, his failure constituted a breach of 
contract from which limitation would run. 
We cannot accept this contention. In the 
first place we think that the suit comes under 
article 89 and not article 115 and would refer 
to the decision in Hafizuddin Mondal v. Jadu 
Nath Saha (6) following Asghar Ali Khan v. 
Khurshed Ali Khan(7). In the second place the 
ist defendant was bound to file his accounts, 
not by his contract with his co-owners, but 
by the orders of the District Judge, who had 
disciplinary powers over him; and neglect to 
obey those orders did not amount to a breach 
of contract. It is, however, argued that even 
if article 89 applies, the accounts were re- 
fused on the 14th November 1901 more than 
three years, before the institution of the suit. 
The contention, however, wholly fails, for even 
supposing that neglect by the lst defendant 
to obey the District Judge’s order to pro- 
duce his accounts could amount toa refusal 
„of accounts to the co-owners, if is clear that 
there was neither demand nor refusal on the 
14th November. On the llth October the 
District Judge directed that the present 
plaintiff should be informed that he would be 
appointed manger on giving security on or 
before the 14th November. At the same 
time he informed the lst defendant, not that 
he must hand over, but that he must be pre- 
pared to hand over all the papers on that 
date. This clearly was not a demand for an 
account, It was a warning that the papers 
would have to be handed over, if the present 
plaintiff gave security and was appointed 
manager. The plaintiff's security waa . filed 
on the 14th November but as it had to be 
tested it was not accepted on that day, and 
so the papers were not required. The fact 
that they were not required and that the lst 
defendant’s application for time was granted, 
certainly does not constiinte a refusal of an 
account such as would set limitation running 
under article 89. 

The remaining points in the appeal relate 
to separate items in the amount. We pro- 
ceed to deal with these one by one. 

[Their Lordships then discussed the various 
items one by one, and proceeded thus. | 

The next point is whether the 1st defendant 
is entitled to delek his commission of 12} 
per cent. on the sums of Rs. 14,683 and 

(6) 12 C. W. N. 820. 

(7) 24 A. 27 (P C), 291. A. 227, 
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1,273 referred to above and on the sums 
allowed for rent that have become irrecover- 
able, and for decrees that cannot be executed 
through lapse of, time; viz., Rs. 413 and 
Rs. 1,904. To this, we think he is entitled. 
The estate cannot recover more from him 
than it has lost and if he had . collected these 
sums the estate would not have recovered 
them in full but subject to deduction. We 
allow the sum of Rs, 2,284 on this account. 
* * * + * * * * 
The suit was decreed for Rs. 27,551 and we 
have allowed a deduction only of 2,284 or 
about one-twelfth, and the reversal of the 
order with respect tothe bond, which has 
not been contested. The suit will be decreed 
accordingly. The appellant will get one- 
twelfth of his costs from the respondent and 
will pay eleven-twelfth of the respondent’s 
costs. 


(12 0. C. 129.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT 


SECOND Crvi APPRAL No. 169 or 1908. 
February 11, 1909. 
Present :—Mr. Ohamier, J. O. and 
Mr. Tudball, A. J. C. 
RAM KUMAR—DEFENDANT—ÅPPELLANT 
versus 
PANHARI DAS—PLAINTIFF—RESPONDBNT. 

Possession, suit for, against trespasser more than sin 
months after dispossession—Prior poosession, good title 
against trespasser, : 

A person who has been dispossessed can, as against 
a trespasser, succeed on proof of prior possession alone 
without showing title even though he does not bring 
his suit within six months from the date of disposses- 
Gopal v. Sant Bakhsh, 2 O.C. 3; Narayana v. Dharma- 
char, 26 M. 514, relied upon. 

Appeal against the decree of the District 
Judge of Rae Bareli, dated 18th April 1908, 
confirming the decree of Subordinate Judge, 
Partabgarh, dated 6th December 1907. 

Mr. Muhammad Arabt, for the Appellant. 

Mr. E. Manuel, for the Respondent. 

Judgment.—This was a sait by the 
respondent instituted in May, 1907, for pos- 
session of properties from which he was eject- 
ed by the defendant appellant in April 1905, 
September 1906 and April 1907. It has 
been found by the Courts below that the 


respondent has no title. 
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It is contended that the respondent is not 
entitled to recover possession except upon 
proof of title, inasmuch as he did not institute 
his suit within six months from the date of 
dispossession, 
a large number of cases by the Bombay, 
Madras and the Allahabad High Courts and 
by this Court that possession is good title 
against all but the true owner and that a 
person who has been dispossessed can, as 
against a trespasser, succeed on proof of prior 
possession alone without showing title even 
though he does not bring his suit within six 
months from the date of dispossession-—See 
the cases cited in Gopal v. Sani" Bakhsh (1) 
approved in Rampal Singh v. Raja Mustafa Ali 
Khan (2) and the case of Narayana Row v. 
Dharmochar (3). There are some decisions of 
the Calcutta High Court which throw some 
doubt on the correctness of these rulings but 
the weight of authority is in favour of the view 
taken by this Court. We think that .the 
Courts below were right in decreeing the res- 
pondent’s claim. 

The appeal is digmissed with costs. 


Appeal dismissed. 


20. 0. 8. 
2) 9 0. 0, 278. 
(3) 26 M. 514, 





(12 0. C. 180.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp CIvIL Arrear No. 76 or 1908. 
February 11, 1909. 
Present: —Mr. Chamier, J. O. and 
Mr. Tudball, A. J. C. 
, RAM PHAL—PLAINTIFF—APPELLANT 
VETEUS 
BEPUTY COMMISSIONER, BAHRAICH, 
FOR PAYAGPUR ESTATE—Darenpant— 
RESPONDENT. 
: Curt Fees Act (VII of 1870), 8.7 cl. (IX)—Mortgage— 
Buit for redemption—Valuation of appeal—Deeds of fur- 
ther charge asserted by mortgagee but dewed hy plaintiff 
— Decree for redemption on payment of amounts of fur- 
ther mortgages—Appeal on the ground of non-liability to 
redrem further mirtgages—Court-fee leviable on memo. 
randum of ap-peal. 

One T executed a usufructuary mortgage of his 
property for Rs 2,567. After his death his widow 
executed, in favour of the same mortgagee, several 
deeds of further charge on the property. . On the death 
of the widow plaintiff as reversionary heir of T 
brought the present suit to redeem the original mort- 
gage. The Court of first instance held that two of the 
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It has, however, been held in . 
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mortgages, for Rs. 1,000 each, oxecuted by the widow 
were for necessity and granted a decree for redemption 
on payment of the sum of Rs, 10,590-10-8 found due on 
these two mortgages in addition to Rs. 2,567 due on 
the original mortgage. Plaintiff appealed on the ground 
that he waa not lable to redeem these two mortgages 
executed by the widow. He valued his appeal at 
Rs. 2,667, the sum seoured by the original mortgage, 
and paid Court-fee thereon — 

Held, that as there was no dispute as to the amount 
due on the two further mortgages, plaintiff could not 
be called upon to pay a Court-fee on more than 
Rs. 2,000, the principal sum secured by the two deeds 
of further charge, and as plaintiff ‘had paid Court-fee on 
appeal equal to that which was due and was paid on 
his plaint and which entitled him to an adjudication 
on his claim, the memorandum of appeal was sufti- 
ciently stamped. - p 

Appeal against the decree of the District 
Judge, Gonda, rejecting an appeal against the 
decree of Subordinate Judge, Bahraich. ` 

Mr. Ali Ausat and Baboo Ishwart Prasad, 


for the Appellant. 
Babu N. N. Ghoshal, for the Respondent. 


Judgment.—The facts of the case 
out of which this appeal arises are as follows, 
One Thakur gave a usufructaary mortgage of 
certain porperty for the sum of Rs. 2,567. 
After his death his widow executed several 
other mortgages infavour of the same mort- 
gagee constituting those debts further charges 
onthe property. The present plaintiff-appel- 
lant, as reversionary heir of Thakur, brought 
this suit on the death of the widow to redeem 
the first mortgage on payment of Rs. 2,567. 
He was met with the plea that he was not en- 
titled to redeem unless he also redeemed the 
subsequent mortgages created by the widow. 
He pleaded in reply that those transfers were 
made by a Hindu widow without necessity and, 
therefore, not binding on him. 

The Court of first instance held that two 
of these mortgages were for necessity, thata 
sum of Rs. 10,590-10-8 was due thereon 
(the principal sum in each case was Rs. 1,000) 
and granted a decree for redemption on pay- 
ment of that sum in addition to the sum of 
Rs. 2,567. 

The plaintiff appealed to the lower Court 
in respect of these two mortgages claiming 
that they had been created by the widow 


_without necessity and that he was not liable to 


redeem them. He valued his appeal at 
Rs. 2,567 paying a a Court-fee of Rs. 155. 
The lower Court held that the value of his ap- 
peal was Rs. 10,590-10-8, that the Court-fee 
paid was insufficient and allowed him time 
wherein to make it good. He failed to do sọ 
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and so the appeal was rejected. He now comes 
to this Court on second appeal, valuing it at 
Rs. 2,567 and paying a Court-fee of Rs. 155. 
The office report is that the appeal is under- 
valued and the Court-fee insufficient. 

The sole point in the plaintiff’s appeal in 
the lower Court was that of his liability to 
redeem these two mortgages. There is no 
question as to the amount payable thereunder. 
If the plaintiff had sued to redeem these two 
mortgage: the Court-fee payable on his suit 
would have been calculated on Rs. 2,000, the 
principal sum thereof, under section 7, clause 
(9) of the Court-fees Act. If the reversioner 
had sued during the life-time of the widow 
for a declaration that the two transfers were 
not binding on him he would have had to pay 
a much smaller Court-fee. If on appeal there 
had been any dispute as to the amount due 
then no doubt the value of the appeal would 
have been the amount in dispute on appeal. 
But in the present case there is no such dis- 
pute. The sole point is the question of the 
plaintiff’s liability to redeem them. We can 
see no reason why he should be called upon 
to pay a Court-fee on more than Rs. 2,000. 
The point is a difficult one and the Act is not 
clear. He has, however, paid a Court-fee on 
appeal equal to that which was due and was 
paid on his plaint and which entitled him to 
an adjudication on his claim. It is difficult 
to see why on appeal he should be forced to 
pay a larger Court-fee to secure an adjudi- 
cation on his appeal when the only point is 
not the amount due from him but only his 
ljability to redeem. 

We, therefore, hold that his appeal both in 
this Court and in the lower Court was suffi- 
ciently stamped. In this view it is admitted 
that the appeal must be allowed and the case 
remanded to the lower Court for decision on 
its merits. The appellant will recover his 
costa in this Court in any case. 


Appeal allowed. 
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(9 C.L. J. 610 ; 86 C. 578.) 
CALCUTTA HIGH COURT. 
CRIMINAL (GOVERNMENT) APPRAL No. 2 og 1909. 
March 8, 1909. 

Present:—Mr. Justice Caspersz and 

` Mr. Justice Ryves. 3 
EMPEROR 
versus 
DEBENDRA PERSHAD—Acousen. 

Pena! Code (Act XLV of 1860), 4. 420-—Cheattng— 
Evidence of systematic cours* of cmduct—Admissthilsty 
—Eeidence Act (I of 1872), 88. 14 and 15. 

The charge against theaccused was that he obtained 
money from the complainant by falsely representing 
himself as the manager of an estate and offering 
to securean appointment for the complainant under 
himself. Evidence was tendered to show that the acous- 
ed practised similar frauds upon various other persons 

Held, that the evidence was admissible under sec- 
tion 14 of the Evidence Act, as showing systematic 
course of conduct on the part of the accused and as 
negativing the existence of uny honest motive. 

Rey. v. Holt, (1880) Bell's Orown Cages 280, 
distinguished. 

Reg v. Boni, (1906) 2 K. B. 889, R. v. Ollis, (1909) 2 

B. 758; Queen v. Rhodes, (1899) 1 Q.B 77 and 
er, v. Wyatt, (1904) 1 K. B. 188, referred to. 

Queen-Empress v. Vajiram, 16 B. 414; Makin y. At- 
torney-Gensral, (189-4), A. C. 57, followed. 

Section 16 of the Evidence Act is an application of 
the general rule laid down im section 14, and the 
words of the section as well as of illustration (a) show 
that itis not necessary that all the facts should form 
part of one transaction but that such acts should form 
part of a serios of similar occurrences. 


Appeal by the Local Government against 
the order of acquittal passed by the Sessions 
Judge of Darbhanga, dated July 23, 1908 


-reversing the conviction and sentence passed 


by the Sub-Divisional Magistrate of Samasti- 
pur, dated July 3, 1908. 

Mr. Sinha, Advocate-General and Mr. Orr. 
Deputy Legal Remembrancer, for the Crown. 

Messrs. Hug and P. Lall, Babus Dwarka Nath 
Mitter and Kuiwant Sahay, for the Accused. 

Judgment.—This is an appeal by 
the Local Government of Bengal against 
the appellate judgment ofthe learned Sessions 
Judge of Darbhanga, dated the 28rd July 


- 1908, setting aside the conviction of Debendra 


Pershad who had been convicted by the Sab- 
divisional Magistrate of Samastipur, on the 
3rd of July 1908, under section 420 of the 
Indian Penal Code, and sentenced to undergo 
rigorous imprisonment for four- months and 
to pay a fine of Rs. 300 or, in the event of 
non-payment, to an additional term of three 
months’ rigorous imprisonment. 

Whe have heard the learned Advocate- 
General on behalf of the Crown and the 
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learned counsel for the accused. The facts of 
the case are set out carefully and accurately in 
the judgment of the Sub-divisional Magistrate, 
and we do not propose to recapitulate them 
at length. Stated briefly, it appears that, 
on or about the 26th of January 1908, 
the accused, who was then travelling by train 
in a second class compartment, at Bazid- 
pore station sent for one Boodrie who was 
then acting as the guard of the train. He 
told Boodrie that he was the dewan of the 
Narhan Raj estate, and that the post of 
manager to the estate, carrying a monthly 
salary of Rs. 300, was vacant, and asked him 
if he knew of any one with suitable qualifica- 
tions for the post. Boodrie said that he 
himself had some experience of zemindart 
work and would like to obtain the post for 
himself, but stated that he would be quite 
unable to give the security of Rs. 1,600 
which, the accused said, must be given. The 
conversation was renewed when the train 
stopped at Sonepore station, where Boodrie 
said he could give Rs. 70 as security, and 
the accused agreed to accept itif more was 
not available. Onthe next day, Rs. 70 was 
sent to the accused by Boodrie by money- 
order, and the accused received the money 
and acknowledged it by a letter on the record. 
To put the matter shortly, after some 
correspondence, at an interview arrangéal at 
the Hajipur dak bungalow by the accused, 
Boodrie was given to understand that the 
Rajah was willing to accept Rs. 100 as 
security, and Rs. 30, to complete this sum, 
was, on the 14th of Febuary, despatched to 
the accused, and its receipt by him has been 
proved. Ona subsequent occasion Boodrie 
over-heard « conversation among some 
Railway men connecting the accused's name 
with alleged fraudulent advertisements for a 
manager on Rs. 300. His suspicions were 
aroused and he informed the police. Boodrie 
swears that he believed the accused’s state- 
mont that he was dewan of the Narhan estate 
and was in a position to obtain for him the 
post of manager on Rs. 300 a month, and 
that it was in consequence of this that he 
sent the accused the sum of Rs. 100. The sub- 
stantial accuracy of Boodrie’s evidence as to 
the first conversation between him and the 
accused at Bazidpore station is corroborated 
by the statement of Nawab Thakur who was 
the brakesman of the same train and was 
with Boodrie at the time. It has, also, been 
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proved that the accused at that time was not 
in any way connected with the Narhan estate, 
although there is evidence that he had some 
two or three years previously been dewan for 
a short time. It is also proved that the estate 
was then under the Court of Wards, and 
that there was no post of manager or other 
post with a salary of Rs. 300 vacant. It is 
admitted that the accused received the sum 
of Rs. 100, and that he has not repaid any 
portion of it though a refund had been 
demanded. 

On these facts alone, it seems to us that 
the offence of cheating has been made out. In 
the Court of the Sub-divisional Magistrate, 
however, other evidence was tendered to 
show that the accused had obtained or at- 
tempted to obtain, at or about the same 
time, sums of money from other persons 
under very similar circumstances, that is, 
by falsely alleging himself to be the man- 
ager of one estate or another and offering 
to obtain posts under himself in the par- 
ticular estate, and had, thereby, induced or 
altempted to induce other persons to advance 
him sums of money by way of security. 
Objection was taken at the trial to the 
admission of this evidence. The Sub-divi- 
sional Magistrate, however, admitted it un- 
der the provisions of sections 14 and 15 
of the Indian Evidence Act. That evi- 
dence may be summarized as follows. About 
the end of January or beginning of Febru- 
ary 1907 the accused accosted one Abhoy 
Chundra Ghose, who was then station- 
master of Kishunpore, and told him that a 


“post of tehsildar, on Rs. 50 per month, 


was vacant in the estate of Rai Durga 
Prosad in which he was employed, and that 
he could obtain the post for Abhoy Chundra 
Ghose’s son on receipt of security for Rs. S00. 
The witness remitted Rs. 300 to the ac- 
cused. He had previously known that the 
accused had been dewan in the Narhan estate, 
and swore he believed his statements. As 
his son did not get the appointment he 
wrote on several occasions to the accused 
on the subject, but was put off. Losing 
patience eventually, after waiting some nine 
months or so, he wrote several times demand- 
ing the refund of his money. Failing to get 
it, he put the matter in the hands of his 
pleader who threatened to institute proceed- 
ings against the accused. Eventually Rs. 200 
was remitted by the accused to the witness, 
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It is proved that at that time the accused 
was in no way connected with the estate 
of Rai Durga Prosad. 

On another occasion, about the end of 
February or beginning of March 1907, the 
accused got into conversation with one 
Gideon, a carraige-examiner on the Railway 
at Samastipur station, and, after some con- 
versation about his pay and prospects on 
the Railway, told him that he was head 
manager of the Darbhanga Raj, and 
that he could get him a post of sub- 
manager on Rs. 300 a month in con- 
sideration of the witness depositing 
Rs. 500 as security with him in advance. He 
wrote many letters to the witness subsequently 
on the subject, and two of them, dated the 
3rd aud the 9th of March 1907, respectively, 
are on the. record informing him that the 
appointment would be made on the 15th of 
April, but that cash in advance must bo sent. 
Gideon, however, consulted a pleader who 
advised him not to send the money until he 
obtained the appointment. He did not get 
the appointment, and it is proved that the 
accused at the time was not, in any way, con- 
nected with the Darbhanga estate, and it is 
further proved that no such appointment as 
he offered was vacant. Similarly the accused, 
in February 1908, told Mahboob Hossain, 
assistant station-master at Hatori, that he was 
employed in the Tikari Raj and could obtain 
for him a tehsildarshtp in that estate on 
Rs. 50 a month, and got him there and then 
to write out an application for the post. This 
was to be sent with Rs. 300 as security. The 
witness said that he would consult his father, 
and the accused replied that he would be re- 
turning the next day but one, and would then 
receive the application and the money. He 
then proceeded on his journey. While the 
witness was having some conversation with 
another railway employee on the platform, as 
to whether it was usual to give security before 
or after appointment, the conversation was 
over-heard by Boodrie whose supicions were 
aroused and communicated; and in the 
result the witness did not send the money. It 
is also proved that the accused had no con- 
nection with the Tikari Raj. 

The defence of the accused is a strange one. 
He cross-examined the prosecution witnesses 
as if to show that he was in a position to 
obtain a managership on behalf of the Rani’s 
private estate, and that she was desirous to 
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be free from the Court of Wards. He him- 
self declined to make any statement, and his 
story is told by hia witness, Dinesh Prosad, 
who says that he (the witness) is manager of 
the Fatehpore Dularpore estate, the malik of 
which is one Mohunt Gulcharan Bharati. 
He was looking out for an assistant manager 
on Rs. 75 a month with Rs. 1,000 security, 
and he received from the accused two remit- 
tances by a messenger of Rs. 70 end Rs. 30, 
as part security advanced by one J. Boodrie 
who was said to be an applicant for the post. 
The witness subsequently sent for Boodrio 
through the accused to meet him in connec- 
tion with the appointment, but, as Boodrie 
had failed to come, he considered himself 
justified in keeping the hundred rupees, 
though, as he alleged himself the appointment 
had been filled up by the appointment 
ot his own younger brother. In corrobora- 
tion of this story, four letters are put in, pur- 
porting to be letters written by the accused to 
the witness or by the witness to the accused 
respectively. This story has been totally dis- 
believed by the Sub-divisional Magistrate, and 
it is unnecessary to recapitulate the good 
reasons which he has given for his conclusion. 
It is exceedingly unlikely that Boodrie, who 
was getting Rs. 60 a month as pay andmaking 
on an average altogether about a hundred a 


.month, including “over-time work,” would 


throw up his appointment to undertake a 
post of this kind on a salary of Rs. 75. 
There are besides, when the letters put in on 
behalf of the defence are read along with the 
letters written by the accused to Boodrie, 
such obvious inconsistencies as to make us 
believe that the letters put in by the accused 
in his defence were concocted subsequently, 
after the Police had begun to investigate the 
case. None of the envelopes in which the. 
letters would have been contained have been 
produced, so that there is no guarantee, by a 
comparison of any post-mark, that the dates 
which any of them purport to bear were 
genuine. It is also very significant that, 
when this witness was examined by the Police, 
he did not then produce the letters, although 
he admitted in his cross-examination that the 
letters were then in his office, only a few, 
yards distant from the place where he was 
being examined. The witness made over 
these lotters to the police about a week 
afterwards. 
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There is one other point in the case,name- 
ly, whether the Sub-divisional Magistrate 
who tried the case had jurisdiction to try 
it. That point, however, we need not now 
consider. 

The accused appealed to the learned Ses- 
sions Judge with the result which we have 
stated at the commencement of this judg- 
ment. Weare wholly unable to appreciate 
the reasons given by the learned Sessions 
Judge for the conclusion at which he has 
arrived. He seems to have been impressed 
with difficulties in the case which we think 
have no existence. He makes no attempt 
whatever to analyse or criticize either the evi- 
dence for the prosecution or that of the de- 
fence, and has come to no finding as to whe- 
ther either story is true or false. After 
dealing at some length with the question of 
jurisdiction, he says: “The direct evidence 
in support of the charge is very slight. I 
need not detail it as the Magistrate himself 
considers, and it is conceded on behalf of the 
Crown, and, in my opinion, quite rightly, that 
that evidence alone is not sufficient to sustain 
the charge. The case really rests on certain 
other evidence which, it is contended for the 
appellant, has been wrongly admitted.” After 
discussing at some length whether that evi- 
dence, which related to other similar instances 
b£ cheating were admissible or not, he comes 


to the conclusion that it was inadmissible and’ 


excludes it from consideration. He goes on 
to say-— there being thus no evidence to 
support the charge, it follows that the charge 
cannot be sustained, and the conviction and 
sentence are set asido.” “ 

We are quite at a loss to understand how 
the learned Judge came to hold that the Sub- 
divisional Magistrate himself considered that 
tho direct evidence in the case was insufficient 
to support the conviction. The only passage in 
the Sub-divisional Magistrate’s judgment 
which could possibly lead to such an inference 
occurs in that portion of the judgment in 
which he discusses the relevancy of the other 
instances of cheating or attempts at cheating 
by the accnsed deposed to by various wit- 
nesses. He says “Ihave decided to admit 
the evidence (re the other alleged frauds), 
and based my decision” (.e., to admit it) 
“not merely on that same section of the Evi- 
dence Act on which the defence rely, section 
14, bat also on section 15 of the same Act 
supported by various rulings. The evidence 
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is, to my mind, relevant as showing the state 
of mind, amounting in this case to absence 
of good faith, in which the accused made his 
offer to Boodrie. It is also relevant under 
section 15 of the Act to show the intention of 
the accused in making that offer. Without 
that evidence we have merely an isolated pro- 
mise by the accused to secure at no specified 
date an appointment which, as it happens, he 
is unable to give. Admit the evidence, and 
the offer to Boodrie stands out in its true 
colours.” It is obvious that what the Magis- 
trate here means to state is not his opinion 
that the direct evidence for the prosecution 
is insufficient to maintain a conviction, but 
that the ontside evidence, if we may so call 
it, when admitted, negatives the assertion 
made on behalf of the accused that all that 
the prosecution story really amounts to is 
nothing more than that on an isolated occa- 
sion the accused promised to secure at some 
future unspecified date an appointment which, 
as ib so happened, he was unable to give. It is 
quite clear, reading the judgment of the 
Sub-divisional Magistrate, that he believed 
the direct evidence for the prosecution and it 
follows, therefore, thut even if he wrongly 
thought that, as a matter of law, the offence 
of cheating had not been established, the 
learned Sessions Judge should not, for that 
reason alone, have disregarded all that evi- 
dence. Nor can we understand how it conld 
have been conceded on behalf of the Crown 
that that evidence was insufficient. At most, 
such an admission could only be regarded as 
one of law, and certainly does not estop the 
Crown from now urging, as it does, that the 
case is made out both by the direct evidence 
and by the other evidence on the record. 
Before us the main argument has turned on 
the admissibility of this outside evidence, and 
a large number of rulings, chiefly of the 
Courts in England, have been cited. Although 
we have come to the conclusion that the direct 
evidence in the case is sufficient for a con- 
viction, we think it is necessary for us to 
decide the point, having regard to the argu- 
ments which have been addressed to us and, 
as we think, the erroneous views expressed 
by the learned Sessions Judge. 

On behalf of the Crown it is conceded 
that this outside evidence cannot be admitted 
to prove the actual facts of the case, but it 
has been argued that satisfactory evidence 
aliunde has been given to prove the incidents 
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and fact of the transaction between the ac- 
cused and Boodrie. This outside evidence 
is admissible to rebut the defence set up, 
or which might be set up, by the accused, 
as foreshadowed by the cross-examination of 
the complainant (the fact that eventually 
a totally different defence was set np would 
seem to be immaterial), namely, that his 
intentions at the time were not fraudulent, 
by showing that, at or about the same 
time, both previously and subsequently, the 
accused had similar transactions with other 
persons which, taken together, showed a 
dishonest intention on his part and also 
showed that the present transaction was only 
one incident in a series of fraudulent trans- 
actions all of which were similar in their na- 
ture, and might be regarded as proving a 
systematic series of frauds. 


On behalf of the accused, it is argued on 
general principles that evidence of previous 
criminal acts is wholly irrelevent in a sub- 
sequent trial. It is further contended that 
the first Haplanation to section 14 and TUus- 
tration (o) to that section show that section 
14 is wholly inapplicable. It is argued 
that instances in which the accused had 
cheated or attempted to cheat Boodrie 
might be relevant but not attempts to cheat 
other persons. 


It seems to us that the first Hzplanation 
to section 14 of the Indian Evidence Act 
only amounts to thisthat facts showing the 
existence of any state of mind, as instanced 
in the section, are relevent only if they 
show that that state of mind exists in 
reference to the particular matter in issue. 
In other words they are only relevent if 
they show in this case the state of mind 
of the accused in reference to the particular 
transaction with Boodrie. This seems clear 
from Illustration (0) where the issue at 
trial is whether A murdered B by shooting 
him. The fact that A had previously been 
in the habit of shooting at other persons 
would not render it more probable or less 
probable that it was A, and not somebody 
else, who shot B on the occasion in ques- 
tion. On the other hand, if it coud be 
shown that A had on previous occasions 
attempted to shoot B, that would be some 
evidence which might lead the Court to be- 
Leve it probable that on this occasion it was 
A who shot B. 
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Great reliance has been placed on the 
case of Reg. v. Hot (1). There Holt was 
charged for obtaining, on the 15th April, a 
sum of money by false pretences from one 
Hirst by representing that he had been 
authorized by Uttley to receive that sum 
on his behalf for goods delivered in pursuance 
of an order taken by Holt. On behalf of 
the prosecution evidence was tendered to prove 
that Holt, on a day not specified, but with- 
in a week from the said 13th April, had 
obtained from another person a sum of 
money by a like representation. This evi- 
dence was admitted and Holt was convicted. 
The Court of Crown Cases Reserved dis- 

sed of the matter in the following terms: 
‘This conviction must be quashed. In the 
statement of the case submitted to us we 
cannot find any facts that would warrant 
usin saying that the evidence was admissi- 
ble.” No reasons, whatever, are given 
for the decision. It seemed to us, how- 
ever, that this case may be distingnished on 
the oneor the other of two grounds: (i) 
because the second instance of false re- 
presentation proved was subsequent to the 
one at trial, and, therefore, might not be 
a reliable test of the accused’s state of mind 
or intention on the first occasion. This 
objection, however, would seem to effect 
the weight to be attached tothe evidence 
regarding the former transaction rather than 
its admissibility, and (ii) as suggested by 
Blackburn, J., during the argument in Queen 
v. Francis (2), and as apparently accepted 
by Bruce, J., in Regina v. Ollis (8) and 
Lawrence, J., in Rex. v. Bond (4) the only 
question at issue was “had Holt authority 
or not.” If Holt’s criminality depended on 
the answer to this question in the negative, 
obviously, the fact that Holt had acted on 
one or more occasions as if he had actually 
received such authority would be no evi- 
dence to prove that, as a matter of fact, 
he had not. On the contrary, it might be 
an equally good argument in his defence 
as showing at least his bona fide belief that 
he had authority. The report of the case of 
(1) ies Bell CO. 280. 
(2) (1874) L R. 2 C. O. B.128, 130. 
(3) (1800) 2 Q. B. 758, 775; 69 L.J. Q- B. 918; 
83 L. T. 251; 49 W. R.76; 64J.P. 618; 19 Cox, 
O. 0. 554; 16 T. L. R. 477. 

(4) (1906) 2 K. B. 980, 424; 76 L. J. K. B, 693; 


95 L. J. 296 ; 54 W. RB. 586;70 J. P. 424; 21 Oox. 
0. 0. 253; 22 T. L. R. 833. 
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Reg. v. Holt (1) is so meagre, and the judg- 
ment is so worded, that it is dificult to say 
what were the exact points on which the 
Court based its decision. There appears, 
however, to be force in an obsorvation in 
Phipson’s “Law of evidence” (4th edition, 
page 162) that “the explanation of Black- 
burn, J., does not, however, satisfactorily 
explain Regina v. Holé (1), for there the evi- 
dence was tendered not to prove want of 
authority, of which evidenco had been given 
aliunde, but to show that Holt’s misrepre- 
sentation was made with guilty knowledge.” 

In Queen v. Francis (2), the case of Regina 
v. Holt (1), though it is mentioned and re- 
ferred to by Blackburn, J., in the course of 
argument, is not mentioned in the judgment. 
This wasa case in which the accused was 
indicted for attempting to obtain money 
from a pawn-broker by false pretences by 
alleging that a ‘ring which he had offered 
to pawn was a diamond ring. His defence 
was that he did not know that tho ring 
was false, that he received it to pawn from 
another person and beleived that person’s 
assertion that it was a diamond ring. Evi- 
dence was tendered to prove that Francis 
had shortly before offered other false arti- 
cles to other pawn-brokers. This evidence 
was admitted and proof was given of three 
other instances in which the accused had 
obtained or attempted to obtain money from 
other pawn-brokers on false articles of jewel- 
lery. The Court of Crown Cases Reserved 
held thatthe evidence was admissible. Lord 
Coleridge said: “It seems clear upon prin- 
ciple that when the fact of the pri- 
soner having done the thing charged is 
proved, and the only remaining question is 
whether, at the time he did it, he had 
guilty knowledge of the quality of his act 
or acted under a mistake, evidence of the 
class received must be admissible. It tends 
to show that be was pursuing a course of 
similar acts, and, thereby, it raises a pre- 
sumption that he was not acting under a 
mistake.” 

In Regina v. Rhodes (5) the case of Regina 
v. Holt (1) was distinguished by Lord Russell 
in the following terms:—‘ There the false 
pretence charged was a distinct and separate 
transaction, and the factthat the prisoner had 

(5) (1899) 1 Q. B. 77,82; 68 L.J. Q. B. 88; 62 
J. P. 774; 47 W.R.181; 49 L. T. 860; 15T. L. R. 
37 ; 19 Oox. O, ©. 182 | 
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subsequently made a similar false pre“ 
tence had no bearing on his guilt or in“ 
nocence of the particular charge preferred- 
Queen v. Francis (2) is nearer to the pre- 
sent case, and, although there it is true 
that the transaction admitted in evidence 
was pror to that on which the charge 
was founded, yet it seems to me that the 
reasoning of the cases will apply here.” 
This case, itis argued by learned counsel 
for the defence, is distinguishable from the 
present case because there all the frauds 
were the result of one and the same ad- 
vertisement and were, therefore, so closely 
connected with each other as to form a part 
of one transaction. 

The next English case to which our 
attention has been called is Regina v. Ollis 
(3). The difficulty of reconciling the case 
of Regina v. Holé (1) with the subsequent 
rulings becomes apparent if the judgment 
of Lord Russell and of the majority of the 
Bench is compared with that of Bruce, 
J., who in concurrence with Ridley, J., 
dissented : see also the judgment of Bray 
J., in Rev. v. Bond (4). In that case the 
question was whether the accused, when 
he obtained money on a cheque, knew that 
he had not funds at the bank to meet it. 
To show that he had this knowledge, evi- 
dence was given to prove that, on three 
dates about the same time, he had obtained 
money on other cheques which were dis- 
honoured. Lord Russell said: “In the 
opinion of the majority of the Court, and, 
in my own opinion, it was relevant as” 
showing a courseof conduct on the part of 
the accused and a belief on his part that 
the cheques would not be met. The ac- 
cused gave cheques on June 24th and 26th 
which were dishonoured, and finally, a fur- 
ther dishonoured cheque on July 6th, all 
three cheques having been drawn on the 
same bank as the first dishonoured cheque 
was drawn upon. It is impossible to say 
that all these facts were not relevant as 
showing an intention to defraud.” Bruce, 
J., onthe other hand, said: “Is is difi- 
cult to distinguish Regina v. Holt (1) from 
the present case.” He goes on to say “In 
the present case there was no question of 
accident or mistake, the question was know- 
lege or no knowledge of the state of the 
bankers’ account or of circumstances rais- 
ing a belief in the mind of the prisoner 
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respecting the state of his bankers’ account; 
and he held that “the successive acts of 
passing at different dates genuine cheques, 
falsely pretending that they are valid, are 
not necessarily successive acts of the same 
‘character, because the quality of each suc- 
cessive act depends upon the knowledge of 
the person passing the cheque, of circum- 
stances existing at the time external to the 
instrument itself and varying in character 
from day to day.” 

From these cases it seems to us that the 
weight of authority is decidedly in favour of 
the view we adopt. 

We, however, have traced still more 

recent authorities on the same side. In 
Rea. v. Wyatt (6), tlie accused was indict- 
ed for obtaining credit on false pretences. 
He hired furnished apartments from the 
prosecutrix and went away after three days’ 
occupation of the premises without payment. 
At the trial evidence was admitted to prove 
that he had on several previous occasions 
_ hired apartments from various other per- 
sons and left without payment, the money 
being still due when he hired the rooms 
of the prosecutrix. Lord Alverstone, O. J., 
and four Justices held “ this evidence was 
clearly admissible as tending to establish a 
systematic course of conduct on the part of 
the accused, and as negativing any accident 
or mistake or the existence of any reason- 
able or honest motive,’ and confirmed the 
conviction. To the same effect is Rex. v. 
Bond (4), where Bray, J., pointed out that 
evidence of the kind under discussion is 
admissible “ (i) where the prosecution seeks 
to prove a system or course of conduct, 
(ii) where the prosecution seeks to rebut 
a suggestion on the part of the prisoner 
of accident or mistake, (iii) where the 
prosecution seeks to prove knowledge by the 
prisoner of some fact. 

These casesare precisely in point,and in 
any view we think section 14 of the Evi- 
dence Act does make the outside evidence 
in this case admissible. The case of Queen. 
Empress v. Vajiram (7) seems to support 
this view, although that case is sought to 
be distinguished on the ground that the 
various fraudulent acts were all committed 
with the object of evading one and the 

(6) (1904) 1 K. B. 188; 73 L. J. K. B. 15 ; 68J. P. 


31; 62 W, R. 285 ; 20 T. L. R. 68; 20 Oox. C. C. 462. 
(7) 16 B. 414 
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same decree, and were all done on the 
same day, and, therefore, asin the case of 
Regina v. Rhodes (5), formed parts of one 
transaction. 

Section 15 of the Evidence Act is an 
application of the general rule laid down 
in section 14, and the words of the sec- 
tion as well as of Tlustration (a) show 
that it is not necessary that all the acts 
should form parts of one transaction, but 
that such acts should form parts of & series 
of similar occurrence. 

Our view as to the admissibility of the 
evidence in this case is, we think, support- 
ed by the well-known case of Makin v. At- 
torney-General for New South Wales (8). 

Taking the whole evidence in the case it 
seems to be established that the accused 
attempted to obtain money from various 
subordinate Railway Officials, who were 
drawing small salaries, by representing him- 
self as the manager of an important and 
wealthy zemindart estate and offering to 
obtain lucrative appointments for them under 
himself in consideration of their advancing 
to him a sum of money by way of security. 
As a matter of fact, there were no such ap- 
pointments available, and, in any event, the 
accused could not have secured them for 
his nominee. The false representations in 
every case were of the same character 
and were made to persons similarly sitnated. 
We think this particular transaction with 
Boodrie was one of a series of similar 
frauds, and that, therefore, the evidence 
of the other frauds, was admissible in 
Boodrie’s case to prove that the obtaining 
of money by accused from Boodrie was dis- 
honest and fraudulent. 

For these reasons we allow the appeal, 
and setting aside the order of the learned 
Sessions Judge restore that of the Sub- 
divisional Magistrate. The sentence seems 
to us very lenient, but, as another case 
against the accused is before us, we do not 
think it necessary to interfere with the 
sentence. 


Appeal allowed. 
(8) (1894) A. O. 57. 
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ALLAHABAD HIGH COURT. 
Lerrers Parent Appear No. 13 or 1908. 
March 11, 1909. 

Present :—Sir George Knox, KT., 
and Mr. Justice Aikman. 

GAURI SINGH AND OTHRRS—JUDGAMENT- 
DEBTORS —ÅPPELLANTS 
versus 
GAJADHAR DAS—DECREE-HOLDER— 
RESPONDENT. 

Ciril Procedure Oode (Act XIV of 1882), 88 258, 
525, 626—Aro71d —Ardit) atun—Adjustmen’ before fil- 
ing of award—Adjustment not certified ti Court — 
Ewecution—Enquiry by evecution Court as to adjust- 
ment, 

A and B referred their disputes as to certain money 
accounts to arbitration out of Court. An award was 
made directing A to pay B a certain sum of money 
Before the award was filed under section 526, Civil 
Procedure Code, A assigned to B certain debts as part 
payment of the amount awarded When .B 
made an application to file the award, A objected to 
the extent of tho payment he had already made by 
way of assignment. The Court, nevertheless, passed 
a decree for the whole amount given in the award, 
B took out execution of the decree. A agan objected 
as to the debts he had assigned to B before the filing 
ofthe award: Held, that the assignment was not an 
adjustment of the decree in whole or in part within 
the meaning of section 258 of the Code of Civil Proco- 
dure and the Court below was bound to consider what 
debts, 1f any, had been assigned before directing exe- 
cution as claimed by the creditor. Section 258 was 
never intended to apply to a case like this where the 
parties agreed between themselves that their debts 
were to be privately aŭjusted before any decree camo 
into existence. 

Appeal under section 10 of the Letters 
Patent, from the judgment of Banerji J., who 
differed from Richards J., and upheld the 
decree of Rai Bahadur Baij Nath, officiating 
District Judge, Benares. 

Gulzari Lal, for the Appellants. 

Kalindt Prasad, for the Respondent. 

Judgment. 

Bacerji, J —-This appeal arises out of exe- 
cution proceedings instituted under the 
following circumstances. The parties re- 
ferred certain matters in dispute between 
them to arbitration without the interven- 
tion of a Court, and on the 21st of May, 
1905, an award was made directing the 
appellants to pay to the respondent Rs. 1,400 
in the following manner, namely, that they 
were to assign to him certain outstanding 
debts and to pay the balance by two in- 
stalments as fixed in the award. On the 
13th of July, 1905, the respondent, Gaja- 
dhar, in whose favour the award was made 
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applied to theCourt under section 525 of 
the Code of Civil Procedure that the award 
be filed in Court. To this application the 
present appellants objected on the ground 
that they had assigned debts amounting to 
something over Rs. 900 to Gajadhar after 
the award had been made, and that a decree 
should be passed for the balance only. 
As the objections raised by him. were not 
such as are mentioned or referred to in sec- 
tion 520 or section 521, the Court in the 
exercise of its power under section 526 or- 
dered the award to be filed, and made a 
decree on the 18th of August, 1905, in terms 
of the award. There can be no doubt,as to 
the correctness of this decree and it was 
the only decree which the Court was com- 
petent to pass. On the 12th of February 
1906, Gajadhar made an application for the 
execution of the decree and prayed for re- 
covery of Rs. 1,400 stating that no ad- 
justment of the decree had taken place. 
The judgment-debtors, appellants before us, 
objected alleging that they had assigned debts 
to the extent of Rs. 990-12, and that the 
prayer fur the recovery of that amount was 
improper. The Court of first instance held 
that the assignment alleged was an adjust- 
ment of the decree, and as it was not certi- 
fied to the Court, it conld not take cog- 
nizance of it, having regard to the provi- 
sions of section 258 ofthe Code. It, accord- 
ingly, overruled the objections of the judg- 
ment-debtors and ordered execution to issue. 
This order having been affirmed by the lower 
appellate Court, the present appeal is brought 
by the judgment-debtors. In my judgment 
the Courts below were right. On the passing 
of the decree on the 18th of August, 1905, the 
amount payable under the award became pay- 
able under the decree. The alleged assign- 
ment of debts, if true, was thus an adjust- 
ment of the decree, and, therefore, under the 
provisions of section 258 could not be 
recognised by the Court executing the decree 
unless it had been certified to the Court in 
the manner provided by the section. It is 
true that the alleged adjustment was made 
before the decree was passed in accordance 
withthe award. Butas soon as the decree 
was made, the alleged adjustment became an 
adjustment of the decree. In the present 
case the decree-holder'denied that any debts 
had been assigned to him. As soon, therefore, 
as the decree was made on the 18th of August 
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1905, the judgment-debtors ought to have 
applied to the Court under the second para- 
graph of section 258 to have the adjustment 
certified to the Court. In this particular case 
such an application would have been well 
within the period of limitation prescribed by 
article 173 (a) of the second schedule to the 
Limitation Act, as more than 90 days had not 
expired from the date of the alleged adjust- 
ment when the decree was made. There may 
no doubt be casesin which that period may 
have expired before the making of the decree, 
but in such a case the adjustment would, in 
my opinion, be an adjustment of the decree 
from the date of the passing of the decree. 
However, that question does not arise in the 
present case, and itis not necessary to decide 
it. Ido not think that the judgment-debtor 
would, ina case like this, be without a remedy. 
ff in breach of his contract to certify the 
adjustment the decree-holder applies for 
execution and recovers the amount already paid 
to him, asuit would lie for damages. This 
has been held by this Court in Shadi v. Ganga 
Sahai (1). However, it is not necessary at 
the present stage to decide whether the suit 
would lie. As J have said above, the alleged 
assignment of debts was in my judgment an 
adjustment of the deoree, and as this adjust- 
ment was not certified to the Court, the Court 
executing the decree was justified in not 
taking cognizance of it and in not making any 
enquiry as to whether the alleged adjustment 
had in fact been made. I would, therefore, 
dismiss the appeal with costs. 

Richards, J.—The facts out of which this 
execution appeal arises are as follows: Certain 
disputes about money accounts existed 
between Gajadhar Das (hereinafter called the 
creditor) on the one side and Gauri Singh and 
Kameshar Singh (hereinafter called debtors) 
on the other side. Tho parties referred their 
disputes to arbitration out of Court and on 
the 21st of May, 1905, an award was made 
in the following terms: the debtors were to 
pay Rs. 1,400 to the creditor “in this way 
that they should assign all outstanding debts 
in respect of corn and cloth to the creditor 
and should pay the balance in cash or satisfy 
the creditor in respect of it, that the creditor 
should pay to Babu Gaya Singh Rs. 40 on 
account of parol debt and to Jagadhar Ahir 
the amount which may be found due to him 
under account together with corn ; that out 

(1) 3 A. 588, 
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of the cash amount which may be found due 
to the creditor ont of Rs. 1,400 the debtor 
should pay Rs. 400 to the creditor on 
the purnmasht (30th) of the month of 
Sawan and the remaining amount before the 
purnmashi of the month of Jeth, 13813 Fasli ; 
that in case of non-payment the said amount 
should be realized through the Court together 
with interest.” 

On the 13th of July, 1905, the creditor 
applied under section 525 of the Code of Civil 
Procedure to make the award a rule of Court. 
The debtors objected alleging that they had 
assigned debts for more than Rs. 900 to the 
creditor. The Court, however, overruled the 
objection holding that inasmuch as thero was 
no objection to the award itself the Court conid 
only accept the award as it stood and make a 
decree in accordance with it. It must be 
remembered that this was an award out of 
Court : the parties interested under the award 
were entitled no doubt to have it made a rule 
of Court, but they were not bound to do so. 
In my judgment the Court was perfectly right 
in making a decree in the terms of the award 
and in overruling the objection of the debtors. 
The Court could make no other order. On 
the 12th of February, 1906, the creditor appli- 
ed for execution of a decree for Rs. 1,400 
alleging that the debtors had neither assigned 
debts nor satisfied the decrees. The debtors 
again objected alleging that before the decree 
was made they had assigned debts to the 
amount of Rs. 990-12-0. The Court again 
overruled the debtors’ objection and refused 
to consider the question whether or not the 
debts had been assigned on the ground that 
even ifthe debts had really been assigned, 
the adjustment or satisfaction of the decree 
(in so far as it was satisfied or adjusted by 
the assignment of the debts) was not certified, 
that the provisions of section 258 of the Code 
of Civil Procedure precluded the Court from 
entering into the matter, and that the debtors’ 
remedy was a separate action. The Court 
accordingly directed execution of the decree 
to proceed in accordance with the application 
of the creditor. Hence the present appeal. 

In my judgment the decision of the Court 
below was wrong. Ofcourse if the debtors 
never assigned the debts the present question 
would not arise, but this issue of fact remains 
undecided. The debtors, even when the 
award was being made a rule of Court, alleged 
that they had assigned the debts, and for the 
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purpose of deciding the question of law, which 
arises in the present appeal, we must assume 
that some debts were or at least may have 
been assigned by the debtors to the creditor. 
Assuming for the purposes of argument 
(although it is far from clear) that the 
assignment of debts, if made after the passing 
of the decrees, would have been ‘a payment 
under a deorss out of Court or an adjustment” 
within the meaning of section 258, the 
assignment in the present case was not made 
under a decree : it was made in pursuance of 
an award. The decree did not even exist 
when the debts are alleged to have been 
assigned and, as I have already pointed out, 
there was no necessity for either of 
the parties to apply under section 525 to 
make the award arule of Court, or that the 
award should ripen into a decree. In many 
cases it might be quite impossible to havo the 
payment or adjustment certified under the 
provisions of section 258. 

Suppose in a case like the present, the 
debtor had assigned debts immediately after 
the award and the creditor had waited for 
five months before taking steps to make tho 
award a rule of Court and to obtain the 
decree in accordance with the award, it 


would be impossible for the debtor 
to have the adjustment certified. 
The ‘‘adjustment of a ‘decree” clearly 


cannot be certified before the decree exists 
and in the case I am supposing when the 
decree came into existence’ the judgment 
would already have been more than three 
months old, and accordingly could not be 
certified. In my opinion ifthe debtors as- 
signed debts to the creditors, as they allege, 
such assignment was not an adjustment of 
a decree in whole or in part within the 
meaning of section 258 of the Code of Civil 
Procedure and the Court below was bound 
to consider what debts (if any) had been 
assigned bofore directing execution as claimed 
by the creditor. I would allow the appeal 
with costs and remand the case. 

By the Coart.—Under the provisions of sec- 
tion 575 of the Code of Civil Procedure the 
decree of the Court below is affirmed and 
the appeal is dismissed with costs. 

' On appeal against the above judgment 
nuder section 10 of the Letters Patent, Knox 
and Aikman, JJ. delivered the following ` 
' Judgment. 
visions of section 258; of the Code of Civil 





Procedure of 1882, were never intended to 
apply to a case like the present. Here the 
parties agreed between themselves that their 
debts were to be privately adjusted before 
any decree came into existence. The alleged 
adjustment took place before the decree was 
passed and was brought to the notice of 
the Court by the appellants at the earliest 
opportunity. We agree. with our brother 
Richards. We, therefore, allow the appeal, 
set aside the decree of this Court and the 
orders of the Courts below and remand the 
case through the first appellate Court to the 
Court of first instance with directions to in- 
quire into the objections raised by the judg- 
ment-debtors. Costs will abide the result. 
Appeal allowed. Oause remanded. 


(5 M. L. T. 80.) 
MADRAS HIGH COURT. 
SECOND Crym APPEALS Nos. 459 AND 559 or 
1905. 

November 6, 1908. 

Present :—Mr. Justice Sankaran Nair and 
My. Justice Abdur Rahim. 
CHERUKOORI PEDDA SADDAYYA 
AND ANOTHER—D5FENDANTS—APPELLANTS 
versus 
CHERUKOORI POLAYYA AND OTHERS— 


PLAINTIFF8—RESPONDENTS. 

Hintu Law—Widow—Title of widow to enfranchised 

inam lands. i 

A Hindu widow has no absolute title.to-fnam lands 
which have been enfranchised. 

Pingala Lakshmtpaths v. Bommtreddipalls Challa- 

mayya, 30 M. 434, followed. b 


Second appeals against the decrees of the 
District Court of Cudappah in Appeal 
Suits Nos. 50 and 60 of 1904 presented against 
the decree of the Court of the District Munsif 
of Nandalur in Appeal Suits Nos. 472 and 473 
of 1908 respectively. . 

JsJudgment.—lIi is conceded that ac- 
cording to the ruling in Pingala Lakshmipatht 
v. Bommireddipalli Ohalamayya (1) the 
Judge’s decision, that the widow is abso- 
lutely entitled to the properties, cannot be 
upheld so far as the inam lands which have 
been enfranchised are concerned. As to those 
items of property the decree, therefore, must 
be reversed. : 

As to the other items the Judge does not 
give any separate finding. We. therefore, set 
aside his decrees and direct him to restore the 
appeals to his file and dispose of them i in ac- 

1) 30 M. 434. 
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cordance with law. Costs will abide the result. 
Appeals allowed. 


(5 M. L. T. 82.) 


MADRAS HIGH COURT. 
ORIGINAL APPEAL Surr No. 26 or 1907. 
November 26, 1908. 

Fresent :—Sir Arnold White, Chief Justice 
and Mr. Justico Miller. 

KOTI VENKATARAMANIAH— 
APPELLANT 
~ versus 
Tas OFFICIAL ASSIGNEE or- 
MADRAS—Responpent, 
Appropriation of debts—Payment of half notes—Whe- 
ther operates ata virtual trunyer of proper: y in noles— 

Intextion of parties—Trust. 

Held, (Miller J., dissenting), that the sonding of half 
notes towards a debt does not operate as a virtual 
transfer of property so as to givo the -firet right or 
oharge-to the creditor over the notes, nor does it ore- 
ate any trust in the person sending for payment of the 
other halves of the notes. 

Per White, C. J.—1n sending to his creditor the 
half-notes a ‘debtor ear-marks and sets aside specific 
notes to satisfy a particular debt. In a sense notes 
‘are appropriated. to the payment of thé debt, but this 
appropriation does not operate zo as to pass the pro- 
perty in the notes to the creditor. Tho settmg aside 
of the notes and sending the half-notes indicatés an 
intention to pass the property, but not an intention to 
pass the property ed inatants. 

Per Miller, J.—The intention of the debtor in send- 
ing half-notes to his oreditor is to set apart for tho 
creditor specific notes and to pay by meansof them, 
and if this intention is communicated to the creditor 
then there is a specific appropriation upon which the 
creditor can rely. 

+ Smith v, Munde (29 L. J. Q.B. 172) and Wilson v. 
Balfour, 2 Camp. 879, followed. 

Farley v. Turner, (26 L. J. Ch. 710); Ra 
(5 Oh. D. 786), referred to. 

Facts.—Messrs. Arbuthnot and Co., 
till lately carrying on business as bankers, 
sent on the 16th-October 1906 half-notes 
to one of their custombrs who had money 
in deposit with them. Before sending the 

-other halves of the notes they applied to 
be adjudicated imsolvents and got an order 
vesting their properties in the Official As- 
signee. The customer in question claimed 
the other halves of the notes from the 
Official Assignee on the ground that the 
property in the notes had passed to him 
before insolvency. The Special Commissioner 
held that the property in the notes had not 
passed. This was an appeal against. the 
Commissioner’s order. 

‘ Appeal from the order of the Honorable 
Justice Subramania Iyer, Insolvent Com- 


nker y-Alfuro, 
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missioner, dated 4th March, 1907, in Petition 
No. 181 of 1906. s 
> Judgment. 

White, C. J.—The learned Commis- 
sioner dealt with this case on the footing 
that Barru Narasimka Row to whom the 
half-notes were sent was-tho agent of Mr. 
Ramaniah Pantuln who had the money ih 
question in deposit with Messrs. Arbuthnot 
and Company and who claims to be paid 
the amount in full. ‘The actual terms of 
the letter of August 8th, 1996, are not before 
us but if was not seriously contended on 
behalf of the appellant that the money was 
to be received by Mr. Narasimha Row iú 
any other capacity than that of Mr. 
Ramaniah Pantuln’s agent, and on his behalf, 
the case may, therefore, be considered as if 
the half notes had been sent by Messrs. Ar- 
buthnot and Company direct to the customer. 

The learned Commissioner in dealing with 
the case held (1) that on the authority 
of Smith v. Munde (1) thatthe property in 
the half notes had not passed and (2) that 
no question of appropriation or trust arose. 

As regards the question whether the 
sending of the half notes operated as 
payment of the debt due by Messrs. Arbuth- 
not and Company to the customer, I think 
it is clear that. the case is concluded by 
Smith v, Munde (1). I agree with the learned 
Commissioner that tho facts that in Smith 
v. Munde (1) the party who sent the notes 
was not the debtor, and that-his pay- 
ment was a voluntary payment, made nb 
difference. 

Tho question whether there had been 
any trust created or appropriation made 
was not discussed by the learndd Com- 
missioner but he states in his judgment 
that no question of appropriation or trust arose. 

In the course of the argument I was 
disposed to think that there had been an 
appropriation of a specific amount to the 
payment of this particular debt. On fur- 
ther consideration I have come to the 
conclusion that this is not so. There was 
no direction by the customer to appro- 
priate. The only reason for sending the 
half notes, so far- as appears from the 
evidence, was that it snited the conveni- 
ence of the bank and of the customer that 
the money should be transmitted in the 
form of two sets of half notes., — 

(1) WL. J. Q. B. 172 
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Mr. Narasimha Row who acknowledged 
the receipt of the half notes on behalf of 
the customer, and asked that the other 
halves should be sent had no occasion to 
consider any question of appropriation. What 
he wanted was payment, and what he as- 
sented to was payment in the form adopted 
by the bank. 

I do not think the principle of the de- 
cision in Farley v. Turner (2) where there was 
express direction to appropriate a specific 
sum to a specific purpose has any application 
to the facts of this case. 

Then, can it be said that there was an 
appropriation of the notes themselves in 
the sense that the property in the notes 
passed to the customer. The Bank in send- 
ing the half notes no doubt‘ ear-marked 
and set aside specific notes to satisfy 
this particular debt. In a sense they ap- 
propriated the notes to the payment of the 
debt and by sending the half notes they 
communicated this appropriation to the 
customer but this appropriation did not, in 
my opinion, operate so as to pass the property 
in the notes to the customer. The setting 
aside of the notes and sending the half 
notes indicated an intention to pass the 
property, but not an intention to pass the 
property ed instanti by the sending of the 
half notes. As in Wilson v. Balfour (8) 
it seems to me that there was no “ virtual 
transfer.” 

I think the learned Commissioner was right 
and I would dismiss the appeal. ` 

Miller, J—From Smith v. Munde (1) it 
seems to me we get this only: the property 
in a promissory note payable to bearer passes 
by delivery, and the delivery of half the note 
is not a delivery as will pass the property. 
But it was the intention of the debtor in 
sending the half notes to set apart for the 
creditor specific notes and to pay by means 
of them and if this intention was communi- 
cated to the creditor then it seems to me 
we have a specific appropriation upon 
which the creditor can rely against the 
Official Assignee. I do not think there is 
any doubt about this, but I may refer to 
the case of Wilson v. Balfour (8) to which 
the learned Chief Justice has referred and 
Ranken v. Alfaro (4) as authorities. from 

(2) 26 L. J. Ch. 710. 

(3) 2 Camp. 579, 

(4) 5 Ch. D. 786. 


which the proposition can be deduced. 
No question of fraudulent preference is 
raised in this case and the only difficulty is 
to decide upon the intention es evidenced 
by the circumstances and the acts of the 
parties. No doubt Messrs. Arbuthnot and 
Company intended primarily to pay the 
debt but they must have also intended to 
pay it by means of those particular currency 
notes and that the creditor should be satis- 
fied from the receipt of the half notes that 
his claims would be paid by the transmission 
of the other halves. They had undertaken to 
pay him on the 16th October and they com- 
menced to meet their undertaking on that 
date by giving him thehalf notes. It must 
have been present to their minds and ‘in- 
tended by them that he should accept the 
receipt of the first halves as sufficient se- 
curity for the payment of his claim, fill 
the other halves could reach him. It seems 
to me that that being so, they made re- 
presentations amounting to a “ pledge ” 
that they would remit the second halves 
of the particular notes of which the cre- 
ditor held the first halves. 

And that will give the creditor a right 
in equity to call for delivery of the notes 
or of course payment in lien thereof. 
Messrs. Arbuthnot and Company, could 
not, in my view of their acts, have recall- 
ed the half notes sent tothe plaintiff unless 
by redeeming them by payment of the 
debt or by substituting for them some other 
security equally satisfactory to the cre? 
ditor. 

I would allow the appeal. 

By the Court: The result is that the appeal 
is dismissed with costs. 

Appeal dismissed. 


(5 M. L. T. 84.) 
MADRAS HIGH COURT. 

SEGOND Crvi Arrears Nos. 1440 anp 1441 

or 1907. 
November 25, 1908. 
Present :—Mr. Justice Munro and Mr. Justice 

Pinhey. 

SRINIVASA. SWAMI AIYANGAR AND 

ANOTHER—D s¥ENDANTS—A PPELLANTS 


tersus 
ATHMARAMA IYER-—PLAINTIPE— 
RESPONDENT. 
Evidenca Act (I of 1872), 8. 92 (4)}—Mortgage—Paro 
evidence to prove that mortgage was treated as not sub 
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sisting—Conduct of parties—Loss of mortgaged property 
—Sust by mortgagee for possesnon—Liability of entire 
property for debt. 

Parol evidence of an agreement between the parties 
to a mortgage deed to consider the mortgage as at an 
end is not admissible under section 92 (4) of the Evi- 
dence Act. 

Mayandi Ohetts v. Oliver, 22 M. 261, followed. 

. Where a usafruotuary mortgagee loses the mort- 
gaged property, he is entitled to sue for the recovery 
of the whole or any part of the mortgaged pro- 
perty at his pleasure, and the fact that he chooses to 
sue only fors part doas not affect the liability of the 
whole of the property comprised in the mortgage for 
the money advanced thereunder. 


Second Appeals Nos. 1440 and 1441 of 1907 
against the decrees of the District Court of 
Tanjore in Appeals Suits Nos. 942 and 943 of 
1906 respectively presented against the decrees 
of the Court of the District Munsif of Tiruvadi 
in Original Suit Nos. 105 and 107 of 1905 
respectively. 

Judgment.—wWe think the decrees of 
the District Judge are right. The contention 
that the mortgage to Amba Boi never came 
into force is clearly unsustainable. The mort- 
gage is evidenced by a registered mortgage 
deed and possession passed thereunder to 
Amba Boi. There is no provision in the 
deed that the mortgage should come into 
operation only on the payment of the whole 
sum of Rs. 65,000 which Amba Boi agreed 
to advance. The further contention that the 
mortgage even if it did come into operation 
no longer subsists, must also fail. The re- 
gistered mortgage deed has not been cancelled 
by any registered instrament and evidence of 
any oral agreement to rescind it is shut out 
py section 92 (4) of the Evidence Act. The 
conduct of the parties as shown by Exhibits 
B and IZ is relied upon as showing that they 
considered the mortgage was at un end. In 
other words an agreement to consider the 
mortgage at an end is sought to be inferred 
from Exhibits B and II. Proof of such 
an agreement is equally shut out by section 
92 (4) of the Evidence Act, tide Mayands 
Ohettt v. Oliver (1). Then it is said that 
the circumstances justified the mortgagor’ in 
cancelling the mortgage and that he did in 
fact cancel it. Section 39 of the Contract 
Act is relied upon. It is necessary to consider 
whether section 39 of the Contract Act would 
apply to a case like the present in view of the 
findings of the District Judze that the defend- 
ants did not make out either that the mortgagor 


repudiated the mortgage or would have been 
1) 22 M. 261, ii 
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justified in doing so. The finding that there 
was no repudiation of the mortgage is attacked 
on the ground that the District Judge drew 
an adverse inference from the fact that the 
mortgagor was not examined though the 
mortgagor was in fact dead. Even if the 
District Judge had not fallen into this error 
his finding would clearly have been the same, 
as he bases it on the ground of insufficiency 
of proof and his finding that the evidence is 
not sufficient is correct in law. On the question 
of estoppel we also think that the judge is 
right. There remains only one other 
contention to, be noticed. The lands which 
the plaintiff in each of their suits is 
seeking to recover are only portions of 
the property mortgaged to Amba Boi, 
and it is contended that the plaintiff is trying 
tosplit the mortgage. This, however, is not so, 
Amba Boi remained in possession of the 
mortgaged property for sometime and then 
lost possession. She was entitled to sue to re- 
cover the whole of the property which under 
the terms of the mortgage she was entitled to 
enjoy in lieu of interest for 15 years. But 
she was not bound to sue for possession of 
the whole or any part of the property and if 
she chose to be content with possession of a 
portion and to sue for that portién no one 
could compel her to sue for more than she 
wanted, though of course her action would, in 
no way, affect the liability of the whole of the 
property, comprised in the mortgage for. the 
money advanced by Her under the mortgage. 
The plaintiff stands in the shoes of Amba 
Boi. 

The appeals fail and are dismissed with 
costs. 

Appeals dismissed. 


(5 M. L. T. 85.) 
MADRAS HIGH COURT. 
ORIMINAL Revision No. 875 or 1908. 
November 4, 1908. 
Present:—-Mr. Justice Miller. 
PUNNI BASAVA AND orHarns—AccusED— 
PETITIONERS 
versus 
AMARA GOUNDEN—COMPLAINANT— 


RESPONDENT. 
Penal Code (Act XLV of 1860), 88. 141, 148—-Trespasa 
—Right to resist without resort to violence—Bona fide 
asse tron of right. 
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There is: np offence, if in the bona fide exercise ofa 
Tight a person resists trespass by another into his 
land without resort to violence ‘and even threatens 
force if the trespass was not desisted from. 

Butitisan offence under section 141, Indian Penal 

Code, to collect a number of persons to support 
dne’s right by show of force. 
‘ Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Sub- 
Divisional Magistrate of Bellary in Crimi- 
nal Appeal No. 18 of 1908 presented 
against the judgment of the Court of the 
Third Class Magistrate of Bellary in O. O. 
No. 2 of 1908. 

Order.—Assuming that the Ist Class 

Magistrate had power to alter the conviction 
from one under section 341, I. P. C., to one 
under section 143, I. P. C. I do not think that 
there is evidence to support the conviction 
under the latter section. 
“The lst Class Magistrate finds that the 
accused Jona fide believing that the land which 
the complainant was about to plough was 
the property of some among them prevented 
the ploughing without ‘the use of violence, 
“ put threatening to use force ifthe complainant's 
attempts were persisted in. 

It is clear that the lst and 3rd accused 
would have a right to prevent the wrongful 
entry of the complainant on their land but no 
doubt if it were shown they had collected a 
number of persons together to sapport their 
right by show of force they might bring 
thenrselves within section 141. I cannot find 
that the evidence of the prosecution wit- 
nesses accepting it all as true proves this, 
possibly because the 3rd Class Magistrate 
did not look upon the case in this light 
‘or try fo ascertain if there was evidence 
accordingly. As the Ist Class Magistrate 
finds that there was no offence under sec- 
tion 341, I can only set aside the con- 
viction of the accused and direct the rce- 
fund of the fines, if-paid. 

Conviction set aside. 


‘ 


(5 M. L. T. 87.) 
MADRAS HIGH COURT. 


Seconp Crvm Appeats Nos. 902 ro 958 or 1906 
AND Nos. 906 ro 1002 or 1907. . 
October 13, 1908. 


Present -—Mr. Justico Munro and Mr. Justice 
Pinhey. 
SRI RAJA BOMMADAVARA VENKATA 

NARASIMHA NAYUDU BAHADUR 

Zamindar GARU—P tatntirrF—APPELLANT 
: versus 

KESARA NENI CHINNA BAPPAYYA 

AND OTHERS—-DEFENDANTS— RESPONDENTS. 

Rent Recovery Act (Mad. Act VIIL of 1865), s. 11 
(8)—Landlord and Tenant—Stipulation in muchilika 
for levy of evtra charge for.rassing wet or garden croys 
on dry lands—Paermanant settlement of money rent— 
Landioid’s right to charge varam rate on the raising of 
wet crops. 

Defendants were plaintiff’s tenanta. They executed 
muchilikas for a number of years, each of which con-_ 
tained astipulation that the plaintiff was entitled to an” 
extra charge if wet or garden crops were raised on dry 
lands. The rate, however, was not stated. From 
Fash 1202 the tenants were payinga uniform rate of 
money rents. In Fasls 1314 the tencnts having com- 
menoed wet cultivation the landlord tendered a 
pattuh demanding taram rent : 

Held, that under clause 3 of section 11 of Madras 
Act VIII of 1865 the landlord was entitled to demand 
raram rent as thore was no contract as to the rates 
payable on land cultivated with wet crops, and that 
the fact that he thereby gets an enhanced rent is’ 
immaterial. 

A contract to pay rent in money, the amount pay- 
able being left undetermined, is not a contract for rent 
within the meaning of clause 1 of section 11l-of the 
Madras Rent Recovery Act. Clause 1 of section 11, 
clearly refers to contracts which on proof can be en- 
forced as they stand. Ifthere is no contract as to. 
the rates of rent the Court must, in order to determine 
the rate, proceed to apply the rules contained in 
section 1] in the order thero given. 

Second appeals against the decrees of the 
District Court of Kristna at Masulipatam in 
Appeal Suits Nos. 365 to 421 of 1905 and 
894 to 490 of 1906 presented against the 
decision of the Head Assistant Collector of 
Bezwada in S.S. Nos. 7 to 63 of 1905, 13 to 


107, 189 and 190 of 1906 respectively. 


Judgment.—tThe question for decision 
in these second appeals is what rent is to be 
paid on lands cultivated with wet crops. The 
plaintiff-appellant in the patiahs tendered 
for fasli 1814 demanded asara or varam rates 
in respect of such lands. The defendants 
contended that they were only bound to 
pay the money rents fixed.on the landa in 
fasli 1292, ; 
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The admitted facts are theso:—Till fasli 
1283 the asara syatem was in force. In fasli 
1284 money rents were introduced and the 
rates of such rents were permanently fixed in 
fasli 1292. At the time all the lands were 
dry; wet cultivation began in fasli 1314 and 
the pattahe now in dispute were then ten- 

-dered, as the tenants refused to pay more 
than the fixed rates in 1292 which they had 
previously been paying for lands as dry. 

. Nothing had been done by plaintiff to provide 
facilities for irrigation. In the muchtlikas 
executed by the tenant for fasli prior to faslzes 
1314 there are clauses to the effect that the 
plaintiff may make an extra charge if wet or 
garden crops are raised on dry lands. The 
amount of such extra charge is not, however, 
stated. If the plaintiff is entitled to demand 
asara rates the rates mentioned in pattahs 
tendered are correct. The Courts below have 
taken the view that the plaintiff has tendered 
asara, pattahs as a means of enhancing the 
rent and that he has not done anything to 
justify an enhancement of the rent; and as he 
has not obtained the sanction ofthe Collector 
for the enhancement he is only entifled to the 
rents fixed in fasli. 

For the plaintiff it is contended that in- 

asmuch as there is no contract as to the rates 
payable on lands cultivated with wet crops, 
he is entitled under clause 3 section 11 of Act 
VIII of 1865 to claim varam rates, it being 
admitted that no money assessment has 
been fixed under clause 2 of that sec- 
tion. 
- That there is no contract as to the rates 
of rent payable for wet cultivation is clear 
from the admitted muchilizas, the material 
clauses of which have been referred to; the 
only rates fixed were for dry cultivation. The 
rates to be charged for wet cultivation were 
left undetermined; this being so, the con- 
tention for the plaintiff seems to be well- 
founded. 

As to the contention that ihe object of the 
plaintiff in charging varam ratesis to enhance 
the rent, we must observe that if the 
circumstances are such that under section 11 
of Act VIII of 1865 the plaintiff is entitled 
to claim varam rates the fact that he thereby 
gets an enhanced rantiz immaterial Refer- 
ence may be made to Natesa Qramani v. 
Venkelarama Redde (1) where it is observed 
that, “In the absence of contract or survey 

(1) 80 M. 610 at. p. 616, 


rates the landlord is entitled under clause 3 
to revert to the varam system, an incident of 
which is that the landlord necessarily shares 
the benefit of the tenants improvements.” 
There are observations in Suppa Pillai v. 
Nagayasami Thumbicht Naickar (2) to the 
same effect. 

It is contended for the respondents that in 
fasl: 1292 it was settled for ever that rents 
should be paid in money, that, therefore, varam 
rates cannot be reverted to, and that if rates 
of money have not been fixed it is for the 
Court to fix reasonable money rates. In 
settling disputes regarding iates of rent the 
Court has to be guided solely by section 11 of 
Act VIII of 1865. A contract to pay rent in 
money, the amount payable being left 
undetermined is not, in our opinion, a contract 
for rent within the meaning of clause 1 of 
section 11. Clause 1 of section 11 clearly 
refera to contracts which on proof can be 
enforced as they stand. Ifthere is no con- 
tract as to the rates of rent the Court must, in 
order to determine the rate, proceed to apply 
the rules contained in section 11 in the order 
there given. It is only when all the other 
rules are inapplicable that the Court can fix 
the rates that appear to it just. Thus though 
there may have been a contract to pay rent 
in money the rules under section ll may 
demand that rent be paid in kind. 

Another contention on behalf of the res- 
pondent is that under section 11, if there are 
no contracts or survey rates the rates of rent 
must be determined according to local usage, 
and when such usage is not clearly ascertain- 
able according to the rates for neighbouring 
lands, that it is only when either party is 
dissatisfied with the rates so determined the 
varam rates can be claimed, that in the 
present case there has been no enquiry as to 
local usage or neighbouring rates and that, 
therefore, the plaintiff is not entitled to claim 
varam rates. This contention involves the 
absurdity that if one of the parties declares 
that he means to claim varam ratesin any 
case, of no matter what the result of enquiry 
as to local usage etc., may be, the Court must 
nevertheless hold such an enquiry, an enquity 
which can serve no purpose. This can never 
have been the intention of the Legislature. 

We have been referred to the judgment in 
S. A. Nos. £3 to 86 of 1903 in which the 
appellant was the same person as the reg- 

(2) 31 M. 19, 
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pondent in one of the cases now before us, 
the appellant thesame as the present appel- 
lant, Those appeals arose out of suits to 
enforce acceptance of asara pattahs in respect 
of dry lands. It was held that there was a 
contract to payrent in ntoney at the rates fixed 
in fasli 1292. This judgment has no bearing 
on the question now under consideration as ib 
does not deal with the rent payable on wet 
lands. The result is that we hold that the 
pattahs tendered by the plaintiff were proper 
paitahs and thatthe defendants must accept 
them. The defendants will pay tho plaintiff's 
costs throughout, 


Appeals allowed. 


— 


(5 M. L. T. 76.) 


MADRAS HIGH COURT. 
ORIGINAL Oyu Sum No, 61 or 1908. 
November 24, 1908. 

Present :—Mr. Justice Wallis. 

K. DESU CHETTY—Puamtire 
versus 
GHANSHAM DOSS—DEFENDANT. 

Mui tgage—Redemption—Decree by cmsent firing 

_ time for redemption—Faslure to redsem within time— 
Duemissal of application for extension of time—Applica- 
tion by mortgagee fern der absvlute—P) actice—W hether 
mortgagor can be permitted to redeem. 

A mortgagor, who fails to redeem his mortgage with- 
in the time fixed by a decreo for redemption passed 
by consent of parties and whose application for an ex- 
tension of time is refused by Court, cannot recover 
the mortgaged property again when the mortgagee 
comes to Court for an order absolute for sale. 

Vallabhavalya Rajah v. Vedapuratti, 19 M 48, 
distinguished. 

An order absolute is necessary even when the dec- 
ree for redemption is a consent decree. 

The Court, however, having regard to the practice 
obtaining on the original side treated the application 
for execution in this case as an application for order 
absolute and made the order and granted execution as 
prayed for. 

Judgment.=In this case a decree for 
redemption was passed by consent on the 18th 
August 1908, by which the plaintiff was given 
time until the 20th October for redemption. 
The money was not paid and an application 
for extension of time was made to me under 
section 93, Transfer of Property Act, which 
I rejected as the decree was a consent one 
and the defendant had waived a considerable 
part of his claim. The defendants now put 
in an application for execution and it is 
contended that as it is a consent decree no 
order absolute is necessary. I am not satisfied 
that this is so having regard to the form of 
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the decree which is that of an ordinary decree 
for redemption but as an application for an 
order absolute is treated in this Court as an 
application for execution, I think this appli- 
cation may be treated as an application for 
an order absolute and make the order and 
grant execution as prayed. 

The plaintiff, however, comes forward and 
contends that he has still a right to redeem 
although the time fixed for redemption has 
elapsed and ] have refused to extend it. This 
contention is based on the dictum of 
Shephard, J., in Vallabhavalya Rajah v. 
Vedapurattt (1), who observed that although 
a mortgagor who obtains a decree for 
redemption and allows tho time to elapse 
cannot pay money into Court and obtain 
the recovery of the mortgaged property, still 
if the mortgagee comes to Conrt for an order 
absolute for sale the mortgagor would still 
have the right to take steps to set aside the 
sale under the provisions of the Civil Pro- 
cedure Code as to which ree Audtpuranam 
Pillay v. Gopalsamy Muduly (2). Such 
provisions have no application where there 
is not an order for sale, and, in my opinion, 
the scheme of the Transfer of Property 
Act is that a mortgagor who gets a decree 
for redemption is liable to foreclosure if he fails 
to pay within the time limited unless he gets 
an extension under section 93. This would 
also appear to be the English law. For these 
reasons I overrule the objection. Inthe view 
I have taken it is unnecessary to consider 
whether the fact that the decree was passed 
by consent makes any difference. Execution 
ordered and. possession. 


(1) 19 M. 40 at p 48. 
(2) 18 M. L. J. 259. 


(5 M. L. T. 17.) 
MADRAS HIGH COURT. 
SECOND U1vIL APPRAL No. 440 or 1906. 
December 16, 1908. 
Present :—Mr. Justice Benson and Mr. Justice 
Miller. 
K. RAGHAVALU CHETTY—(6raH DEFEND- 
ANT)——-APPELLANT 
VeETSUS 
ADINARAYANA CHETTY AND OTHERS— 
(PLAINTIFFS AND Derenvants Nos. 1 to 5) 


RESPONDENTS. 
Tiansfer of Property Act (IV of 1882), 8. 58—Tranv 
Jerto defraud creditors—Fraud—Suit for posse swr by 
transferce— Marntarnabilsty of suit—Pubdlic policy. 
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Where property is transferred to a pergon simply as 
a cloak to defraud the creditors of the transferor the 
transferee cannot maintain a suit for possession of the 
property conveyed to him. The rule is based on 
grounds of public policy which discourages suits by 
persons to recover property or onforce & contract in 
respect of which they have no true title or right, and 
which rule cannot be apphed without allowing the 
transferor to benefit by it. 

Yaramati Krishnayya v. Chundru Papayya, 20 M. 
$26, referred to and followed. 

Holman v. Juhnson, Cowper 843 and Luckmidas 
Khinji v. Mulji Canji, 5 B. 295, referred. to. 

Second Appeal against the decree of the 
District Court of Chingleput in Appeal Suit 
No. 310 of 1904 presented against the decree 
of the Court of the District Munsif of Poona- 
mallee in Original Suit No. 14 of 1904. 

Judgment.—tThe District Judge has 
misunderstood the cases quoted by him. In 
the caso of Yaramat: Krishnayya v. Chundru 
Papayya (1), it is pointed out that 
“a defendant is allowed to show the turpitude 
of both himself and the plaintiff in order to 
protect himself against anaction by the plaintiff 
to give effect to a contract or deed entered 
into for an illegal or immoral purpose. Here 
an exception is allowed not for the sake of 
the wrong-doer, but on grounds of public 
policy, since the Court ought not to assist a 
plaintiff to recover property or enforce a 
contract in respect of which he has 
no true title or right. The rule of public 
policy cannot be applied without allowing the 
defendant to benefit by it. But the benefit 
is allowed him by accident as it were and not 
in order to secure him any right to which he 
is entitled. Holman v. Johnson (2) per Lord 

“Manfield and Luckmidas Khimy v. Mulp 
Oanji (8). In the present case too, the 6th 
defendant does not set up his own fraud but 
alleges thathis father when he (6th defendant) 
was a child transferred the plaint property to 
the plaintiff without consideration and in 
order to use the transfer as a cloak against the 
creditors. The Courts have found that this plea 
is proved and, in our opinion, on that finding the 
plaintiff's suit should have been dismissed. 
The plaintiff's pleader argues that the 6th 
defendant should not be allowed to defeat the 
operation of the deed as it was twice used in 
Court, apparently with success, as a cloak 
against creditors : but the 6th defendant was 
then a minor and there is nuthing to show 
that he knew that the deed was without 

(1) 20 M. 826. 

(2) Cowper 343. 

(3) 5 B. 295. 
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consideration and fraudulent. Indeed his 
original plea in this suit admitting the deed 
rather indicates that he had then no knowledge 
of its real character.. 

The plaintiff in this connection argues that 
the 6th defendant, having in his written 
statement admitted the plaintiff's claim onght 
not to have been allowed to resile from the 
plea and allege that the deed was without 
consideration and fraudulent. The District 
Judge allowed the 6th defendant to alter his 
original plea because he was satisfied that 
the original plea was made in ignorance and 
without proper legal advice by the 6th defend- 
ant who had only recently ceased to be a 
minor. In these circumstances we think that 
the District Judge was right in allowing the 
Gth defendant to set up the true case, although 
it differed from his original plea. We observe 
that the District Judge gave the plaintiff 
the opportunity to adduce further evidence 
to rebut the defendant’s new plea, but the 
plaintiff failed to show that it was not true. 

We, therefore, reverse the decree of the 
District Judge and restore the decree of the 
District Munsif with costsin this and in the 
lower appellate Court, except the costsawarded 
to the plaintiff by the District Judge's order 
of the 10th April 1905. 

Decree reversed, 


(9 M. L. T. 78.) 
MADRAS HIGH COURT. 
Seconp Cryin AppwaL No. 1391 or 1905. 
September 10, 1908. 
Present :—Mr, Justice Munro and Mr. Justice 
Abdur Rahim, 
PUTTANNA AND ANOTHER—DegrenDANTs—- 
APPELLANTS 
versus 
' KORAPOLU alias BHAGI AMMAL AND 
OTHERS— PLAINTIF¥S—RESPONDENTS. 

Transfer of Pr, perty Act (IV f 1852), 8. 100—Charge 
— Vendor and purthaser—Covenant by Fendre to 
pay toa third person u certain quantity of rive annually 
—Whether such third person has a charge on the pro- 
perty sold. 

Where, in a deed of sale there was a convenant 
under which the vendeo was to pay a third person, a 
certain quantity of rice annually: Meld, that the 
covenant could not be enforced as giving a charge on 
the property sold. Webb v. AMuepherson, 31 0. 87, re- 
ferred to. 

Second appeal against the decree of the 
District Court of South Canara, dated 18th 
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July, 1905, in Appeal Suit No. 28 of 1905 
presented against the decree of the District 
Munsif’s Court of Mangalore in Original Suit 
No. 219 of 1904. 

Judgment.—We 
that the plaintif has 
the property for her maintenance. The 
sale-deed creates no such charge. It is 
the seller and not the plaintiff who would 
have a charge upon the property for any 
unpaid purchase money. What the plaintiff 
relies upon is merely a covenant by the 
.véndee with the vendor to pay the plaintiff a 
certain quantity of rice annually. Such a 
covenant would not give rise to a charge— 
Vide Webb v Macpherson (1). We, therefore, 
allow the appeal and dismiss the plaintiff's 
suit with costs throughout. 


of opinion 
no charge upon 


are 


Appeal allowed. 
(1) 810. 5%. 


(5 M. L. T. 79.) 
MADRAS HIGH COURT. 
Srconp Crvm APPRAL No. 215 or 1906. 
_ November 16, 1903. 

" Present:—Sir Arnold White, Chief Justice 
and Mr. Justice Abdur Rahim. 
PEDDA OBI AND ANOTHER —DAFENDANTS — 
APPELLANTS 
VETELS 
CHINNA REDDI——PLAINTFF— 

RESPONDENT, - 


Practt e-—Proceduse—Poiné taken for the first time in - 


second appeal, 

It is not open to a party to raise a point, for the 
first time in second appeal, which was not taken in 
oither of the Courts below. 

Second appeal against the decree of the 
District Court of Kurnool in Appeal Suit 
No. 126 of 1904 presented against the de- 
decree of the Qourt of the District Munsif 
of Gooty in Original Suit No. 564 of 1903. 

Judgment.—the District Judge finds 
that Exhibit A (the conveyance to the plaint- 
ifs family) is a valid document although 
part of the consideration purports to have 
been paid was not in fact paid. We take this 
to be a finding that the conveyance to the 
plaintifi’s family was a real and not a sham 
transaction. 

Mr. Krishnaswami Iyer sought to argue 
that the conveyance was in frand of creditors 
and voidable under section 53 of the 
Transfer of Property Act.’ This point was 
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not taken in the Court of first instance and 
found against. It was not taken in the 
grounds of appeal-to the lower appellate 
Court and there is nothing in the judgment 
of the District Judge—as we read it— 
to suggest that it was argued in the lower 
appellate. Court. It is not open to the 
appellant to raise it before us in second appeal. 

The second appeal is dismissed with costs. 


Appeal dismissed, 


(5 M. L. T. 79.) 
MADRAS HIGH COURT. 
Criminar REVISION No. 507 or 1908. 
December 2, 1908. 

Present :—Mr. Justice Miller and Mr. Justice 


Munro. 

RENGAMMAL-— COMPLAINANT-—PETITIONEB 
CET38US 
KRISHNAMACHARI AND orners—Acovusep 
— RESPONDENTS. 


Criminal Procedure Code (Act Y af 1898), 53.2027203, 
4tl1—Fuilure to record reasons for action taken under 
48. 202, 208-—Prejudice to acoused—Irregularity, 

The failure of a Magistrate to record reasons be- 
fore taking action under sections 202 and 203, Crimi- 
nal Procedure Code, is not by itself a sufficient ground 
for the High Conurt’s interference in revision. 

‘If the statement under section 441 by the Magistrate 
is satisfactory the said defect is cured and the omis- 
sion may be deemed to have been supplied. 

Petition under sections 435 and 439, 
Criminal Procedure Code, praying the High 
Court to revise the order of the Junior 
Presidency Magistrate, George Town Madras, 
dated the 6th October, 1908, in Application 
No. 5570 of 1908. 

Order.—tThe Magistrate is required 
by section 202 of the Criminal Procedure 
Code to record reasons before referring 
a case under that section for omeny by 
the police. 

We do not think, however, having con- 


sidered the statement of the Magistrate sent” 


up under section 441 and the documents 
brought to our notice that this is a case in 
which the complainant has suffered in any 
way owing to this omission. 

Section 203 
Code also requires the Magistrate to record 
reasons for dismissing a complaint and this 
has not been done. This is an irregularity 
but the statement under section 44], Oriminal 
Procedure Code, supplies the omission: and 
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having -considered that statement we are 
not prepared to interfere with the order 
made. 
We dismiss the petition. 
Petition dismissed. 


(5 L. B. R. 21.) 

LOWER BURMA CHTEF COURT. 
CORIMINAL Reviston No. 591A or 1908. 
January 26, 1909. 

Present :—Mr. Justice Irwin. 
EMPEROR 

versus 


TAIK. PYU AND anoTHER—ACCUBED. 

Penal Code (ict XLV of 1860), 8. 225 —Iteststance to 
arrest—Police Officer sending private persons to 
make arrest— Unlawful attempt to arrest—Resistance to 
such arrest not punishable. 

The Code of Criminal Procedure confers no 
prower on a police officer to send persons, who 
are not police officers, to make an arrest which 
he himself could lawfully make. No offence undor 
section 225, Indian Penal Code, can be committed 
where the attempt to arrest 18 not lawful. 

Therefore, where a ten-houso giung sent villa- 
gers to arrest certain persons suspected of theft 
- and the accused offered resistance to the arrest: 
He'd, that the accused were not guilty of an 
offence under section 225 of tho Indian Penal Code. 


Judgment.—tThe terms of the find- 
ings in the judgment are. “I find Nga 
Taig Pyu guilty of tho offence with 
which he is charged under section 321,” 
ete, and “ I find Nga Thaik guilty 
of the offence with which he is charged under 
gection 225,” etc. These findings do not 
comply with section 367 (2), Code of 
Oviminal Procedure. The offence must bo 
specified in the finding with the same preci- 
sion as in the charge. 

The charge against Nga Taik Pyu was: 
“did voluntarily canse simple hurt to 
San Tha and, thereby, committed an 
offence punishable under section 324,” etc. 
The offence as described in the charge is 
not punishable under section 324 but 
under section 323. The error of omit- 
ting to specify that tho hurt was caused 
with a dagger is repeated in the warrant 
of imprisonment. 

The charge against Nga Thaik was 
“did intentionally offer resistance to the 
lawful apprehension of Taik Pyu for an 
offence and, thereby, committed an offence 
punishable under section 225,” etc. 
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The maximum punishment for an 
offence under section 225 varies with the 
nature of the offence for which tho 
“other person ” is liable to be apprehended. 
Therefore, that last-mentioned offence, and 
the punishment attached to it, ought to 
be specified in the charge. In some cases 
the offence of intentionally offering resis- 


tance is triable only by the Court of 
Session. 
Tho record of the trial of Taik 


Pyu for the principal offence is not before 
me, but from the note at the foot of tho 
warrant of imprisonment in the present 
case there is some reason to suppose that 
it was an offence punishable under section 
75 of the Penal Code with transportation 
for life. If that be so, the offence commit- 
ted by Nga Thaik was punishable under 
the second clause of section 225 with 
three years’ imprisonment and the order 
passed under section 562 is illegal. 

The Magistrate does not seem to have 
considered the question whether the 
attempt to arrest Nga Taik Pyn was 
lawful. He begins his judgment 
by saying that ten-house gaung Maung 
Hlaw received information that Taik Pya, 
who was wanted in connection with a 
caso of theft or pyan pe, was lurking in a 
certain jungle, and he sent San Tha and 
other men to arrest Taik Pyu. Pyun pe 
obviously means an offence under section 
215 of the Penal Code, which is non-cog- 
nizable, and arrest without warrant for it 
would not be lawful. 

The ten-house gaung says he received 


information that Taik Pyu had taken 
monsy to get back U Go's bull. That 
information was quito sufficient to 


create a reasonable suspicion that Taik 
Pyu had been concerned in the cognizable 
offence of theft. Every ten-house gaung 
has been invested with the powers 
of a police officer, and, therefore, 
Maung Hlaw could lawfully have arrested 
Taik Pyu under the power conferred by 
section 54 (1) (first) of tho Code of 
Criminal Procedure; but the Code confers 
no power on a_ police officer to send 
persons who are not police officers to make an 
arrest which he himself could lawfully 
make. It may be that Taik Pyu had 
been proclaimed as an offender under sec- 
tion 87, and if he “was, a private person 
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could lawfully arrest him under 
section 59, bat in that case it 


would be necessary to prove the procla- 
mation. As the record stands it does not 
appear that efther San Tha or any person 
with him had lawful authority to arrest Taik 
Pyu, and for that reason I think it is 
not proved that any offence punishable 
under section 225 was committed. 

The period for which Nga Thaik was 
bound to be of good behaviour has expired, 
and no application for revision was made. It 
is) therefore, not necessary to pass any for- 
mal order in the case. On the facts 
found by the Magistrate, Nga Thaik 
might have been convicted of assault, 
or of attempting to cause hurt to San Tha 
with a da. 

Application allowed. 





(5 L. B. R. 22.) 


LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 2A or 1909. 
January 27, 1909. 

Present :—Mr. Justice Irwin. 
EMPEROR 
versus 
THA KIN—Acousep. 

Whipping Act (VI of 1864), 4. 5—Whipping m 
lew of ather puntshment—Sentence of fine sn 
addition to whipping Wlegal—Ir oper form of sentence 
of whipping. 

The Whipping Act does not empower a Court, after 
passing a sentence of imprisonment, to commute it 
to a sentence of whipping. The sentence of 
whipping should be passed directly. Nga Tha Zan 
v. Crown, 1 L. B. RB. 292, referred to. 

Section 5 of the Act does not authorize the 
Conrt to pass sentence of whipping in lieu of 
transportation or imprisonment under the Act and at 
the same time to pasa sentence of fine under the 
Penal Code. Queen-Empress v. Dagadu, 16 B. 
857, followed. 

Judgment.—tTha Kin was found 
to be fifteen years of age: he is, therefore, 
a juvenile offender within the meaning of 
section 5 of the Whipping Act of 1864, 
The District Magistrate sentenced him to 
three months’ rigorous imprisonment and 
a fine of fifty rupees, or in default of 
payment six months’ further rigorous impri- 
sonment. The Magistrate then proceeds to 
say “ under sections V & X of the Whipping 
Act, instead of the substantive term of 
imprisonment inflicted, I sentence him to 
receive 24 stripes with a light ratan in the 
way of school discipline,” 
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The form of the sentence is wrong. The 
Whipping Act does not empower a Court, 
after passing sentence of imprisonment, 
to commute it to a sentence of whipping. 
The sentence of whipping should be passed 
directly. The case is analogous to that 
of section 59, Penal Code,—Ngu Tha Zan 
v. Crown (1). 

The sentence of whipping and fine is, 
in my opinion, illegal. Under section 5 a 
juvenile offender who attempts to commit 
any offence which is punishable under the 
Indian Penal Code otherwise than with 
death may be punished with whipping in 
lieu of any other punishment to which he may 
for such attempt be liable. A person who 
attempts to commit rape is liable under Penal 
Code to transportationand fineor imprisonment 
and fine. I have no doubt that the words “in 
lieu of any other punishment to which he 
may be liable ” mean in lieu of the whole of 
the punishment to which he may be liable; 
the section does not authorize the Court 
to pass sentence of whipping in lieu of 
transportation or imprisonment. under the 
Whipping Act and at the same time to 
pass sentence of fine under the Penal Code. 

The construction which I place on sec- 
tion 5 is the same as was placed on sec- 
tion 2 by the High Court of Bombay 
in Queen-Empress v. Dagadu (2). 'Fhat was 
supported by a previous ruling of the 
High Court of Bengal. The terms of 
section 2 are “any punishment”; those 
of section 5 are “any other punishment.” 
I think this makes no difference to the sense. „ 

Section 10, which the District Magis- 
trate refers to, was repealed by Act XV1 
of 1874. 

Apart from the illegality, fine is not a 
suitable punishment for a juvenile offender, 
unless there is reason to believe that he 
has separate property, independent of his 
parents. 

With reference to the number of 
stripes, the attention of the District 
Magistrate is invited to the addition to 
paragraph 3839 of the Lower Burma 
Courts Manual which was made by 
correction slip No. XII (8). 

I set aside the sentence of fine, 
direct that it be refunded. 

Sentence set aside, 


and 


a 1 L. B. R. 292. 
(2) 16 B. 867, 
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LOWER BURMA. CHIEF COURT 
First Crvm Arrear No. 12 or 1909, 
February 1, 1909. 

Present :—Sir Charles Fox, Ohief Judge, 
and Mr. Justice Irwin. 
MAHOMED AMEEN KHAN-——PLAINTIFE— 
APPELLANT 
Versus 
ABU ZAFFER KHORAISHI—Derewnpant— 


RESPONDENT. 

Valuation of suit—Sxit by unsuccessful objector 
for declaration against attachment—Falue of 
decree sought to bs executed less than value of 
property—Oivil Procedure Code (Act XIV of 1882), 8. 
283. 

The value of the subject-matter of a suit, under 
section 283, 0. P. O., brought by an unsuccessful 
objector against the decree-holder for a declara- 
tion that the property is not liable to attach- 
ment, is, for the purposes of jurisdiction, the value 
of the decree whioh it is desired to execute, if 
that be Jess than the value of the property 
under attachment. 


Mr. Halker, for the Appellant. 

Judgment.—tThe suit was one under 
section 283 of the Civil Procedure Code 
of 1882, for a declaratory decree. The 
defendant had attached some land in exe- 
cution of ‘a decree of the Small Cause 
Court, Rangoon, against one Shirazi. 
Plaintiff applied for removal of attach- 
ment, and failed. He says in his plaint 
that he bought the land for Rs. 3,000, 
and, thereafter, finding that it was subject 
to a mortgage he spent Rs. 2,300 in 
spaying off the mortgage. The suit was 
instituted in March 1907 in that Sub- 
divisional Court, and the plaint was on 
13th May 1907 returned by the Court to 
be presented to the proper Court on 
the ground that the land which is the 
subject of the suit is valued in the plaint 
at Re. 5,300, namely, the sum of the two 
sums which plaintiff alleged that he paid 
as set out above. 

The suit was dismissed by the District 
Court, and the question now is whether 
the appeal lies to this Court or to the 
Divisional Court. This depends on the 
amount or value of the subject-matter of 
the suit,—section 28 (1) (e) and (2) (b), 
Lower Burma Courts Act, 1900. 

It was held in Sevaraman Chetty v. 
Maung Po Yin (1) that value of the sub- 
ject-matier of a suib under section 283, in 

(1) 1 L. B. B 1. 
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which the decree-holder is plaintiff, is for 
purposes of jarisdiction, the value of the 
decree which it is desired to execute, if that be 
less than the value of the property. In other 
words the value of the subject-matter of the 
suit ,cannot exceed the amount of the decree 
which it is desired to execute. 

Wo think that the principle on which that 
ruling is based applies equally to a suit 
under section 283 in which the decree- 
holder is defendant. The issue in both 
kinds of suit is exactly the same, namely, 
whether the property is liable to be 
attached in execution of the decree. 

In the present case the amount of the 
decree which it was sought to execute 
does not appear anywhere on the 
record, but the decree was a decree of 


the Court of Small Causes, Rangoon. 
The amount, including costs, could not 
exceed Rs. 3,000. It follows that the 


Sub-divisional Court was wrong in return- 
ing the plaint, though no doubt the Dis- 
trict Court had jurisdiction to try the 
suit. But even if the amount of the decree 
exceeded Rs. 3,000, provided it was less 
than Rs. 5,000 the appeal still les to the 
Divisional Court. 

We, therefore, direct that the memorandum 
of appeal be returned to bo presented to 
the proper Court. 

Appeal returned. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Second Civit Arrear No. 1070 or 1908. 
June 15, 1909. 

Present :—Mr. Justice Griffin. 
MADAN LAL-—-JUDGMENT-DEBTOB— 
APPELLANT 
versus 
GOBARDHAN DAS AND OTAHERS—DECREE- 
HOLDERS—-RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 656— 
Pleader unable to argue an appeal for want of instruc- 
trions—Suffictent appearance—Decision. 

On the date fixed for the hearing of an appeal tho 
pleader for the appellant informed the Oourt that 
he was unable to argue the case on behalf of his 
client as no one had come to instruct him 
until that moment in Court. He, however, 
did not withdraw from the case: Held, that the 
Court was justified in refusing to postpone the caso. 
The appellant was sufficiently represented. The 
Court should not have dismissed the appeal for 
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default but should have gone into the merits of 
the case and passed orders accordingly. 

Satish Chandra Alukenjeey Ahara Prasad Mukerjee, 
84 O. 403, referred to. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 26th 
of May, 1908. 

Haribans Sahai, for the Appellant. 

Girdhari Lal Agarwala, for the Respondent. 

Judgment.—tThe appellant in this 
Court is the judgment-debtor. His ob- 
jections were considered by the Court of 
first instance which found generally against 
him. He appealed to the Court below. His 
appeal was filed on the 3rd February 1908. 
Upon that day the 26th of May 1903 was 
fixed for hearing. On the date fixed for 
hearing the vakil informed the Court that he 
was unable to argue the case on behalf of the 
judgment-debtor appellant as no one had 
come to instruct him until that moment in 
Court. It is stated in the record of the 
proceedings that counsel for the respondents 
opposed any postponement of the case. There- 
upon the lower appellate Court passed an 
order refusing to postpone the case and 
dismissing the appeal with costs. The 
Judgment-debtor comes here in second appeal 
to this Court. As to the first ground of 
appeal I agree with the Court below that 
under the circumstances the Oourt was 
justified in refusing to postpone the case. 
But it is contended, however, that as a pleader 
appeared on behalf of the appellant the Court 
was wrong in dismissing’ the appeal without 
going into the merits of the case. No section 
is quoted in the order of the lower appellate 
Court but it must be taken as an order passed 
under the provisions of section 556 of the 
Code (XIV of 1882). There are conflicting 
opinions as to whether under such circum- 
stances the presence of a pleader on behalf of 
the appellant is orisnot an appearance such 
as is required by the provisions of the section. 
I have been referred to several rulings upon 
this point. This case is clearly distinguish- 
able from the facts of the Full Bench case 
reported in Satish Chandra Mukerjee v. Ahara 
Prasad Mukherjee (1) where the pleader who 
appeared on behalf of the appellant had been 
engaged solely for the purpose of applying for 
an adjournment of the case. The pleader who 
appeared for the present appellant in the 
Court below did not withdraw from the case. 


He must be taken as still representing the 
- (1) 84 O. 408, - 
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appellant although he was not in a position 
to argue the case. Under the circumstances 
1 think that the Court below ought to have 
gone into the merits of the case and passed 
orders accordingly. I alloy the appeal, 
set aside the order of the Court be ow 
dismissing the judgment-debtor’s appeal and 
direct that the Court below should proceed. to 
deal with the appeal as it stood on the 26th 
May 1908. It will be in the discretion of 
the lower appellate Court to hear counsel for 
the appellant or not. The spppellant being 
to blame in this matter will pay the costs of. 
the opposite party both in this Court and in 
the Court below. ; 
Appeal allowed. 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
First Crvm Arrear No. 34 or 1907. 

June 14; 1909. 
Present -—Sir George Knox, Kr., Acting 
Chief Justice and Mr. Justice Griffin. 
Musammat PHIKNA—Pratwrirr— 
APPELLANT É 
= versus 
RAHMAT ULLAH SARDAR AND OTHERS— 
DEFENDANTS—RREPONDENTS. 

Carvil Procedure Code (Act XIF of 1882), 44. 13, BO — 
Applicatwn under se. lion 80, presented tuo late—Sxit 
dismissed on that ground—Res-judicata —Subsequent 
suit not barred. 

In a suit the Court decided that the application. 
for permission to sue on behalf of other persons 
interested, under section 30 of the Civil Proce- 
dure Code, 1882, had come too late, and dismissed 
the suit. Held, that the swt could not be said to 
have been finally decided. It could not operate as 
res judicata to a subsequent suit brought upon the 
same cause of action. Parsotam Gir v. Narbada Gir, 
21 A. 605, referred to. 

First appeal from tho decision of the Dis- 
trict Judge of Benares, dated the 30th Nov- 
ember, 1907. : f : 

Facts.—The plaintiff alleged that on 
the land in dispute there stood two dharam- 
salas and a marht containing the idol of 
Kapaleshwar Mahadeo of which she claimed 
to be the pujari. The defendants, she alleged, 
had demolished the dharamsalas and the 
marht and had wrongfully taken possession of 
the land. It so happened that on the 16th of 
September 1895, one Musammat Makhtula, 
through whom the plaintiff claimed her right, 
along with other two persons had brought a suit 
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in the Subordinate Judge’s Court in which 
they had alleged the same thing and 
claimed the same relief as the plaintiff did 
in the present suit. On the 6th of Decem- 
ber, 1895, the suit was dismissed on the 
ground that the application of the plaintiff 
under the provisions of section 30, Criminal 
Procedure Oode, had been made too late. 
The District Judge holding that the deci- 
sion of the Subordinate Judge, dated the 6th 
of December, 1895, dismissing Musammat 
Makhtula’s suit operated as res judicata and 
barred the plaintiff's present suit, dismissed 
her claim. The plaintiff appealed to the 
High Court. 
Tes Bahadur Sapru, for the Appellant. 
Ghulam Mujtaba (with him Muhammad 
Ishaq), for the Respondents. 
Judgment.—tThe lower Court has 
given 2 reasons for dismissing -the suit 
brought by Musammat Phikna. The lst 
reason is that the present suitis barred by a 
decree dated 6th December 1895 and the 2nd 
reason is that the provisions of section 30 of 
the Code of Civil Procedure 1882 have not 
been complied with and that it was necessary 
in the present case that they should be com- 
plied with before the suit could be main- 
tained. We have no doubt in our minds that 
the Court below has erred in regard to the 
lst reason and we would only refer to the 
judgment of their Lordships of the Privy 
Council in Parsotam Gir v. Narbada Gir (1). In 
the previous suit the matters in issue and 
«also in issue in the present case had not been 
finally decided. In fact there was no deci- 
sion upon any one of the points that were in 
controversy between the parties. All that 
the Court which decided the case on 6th 
December 1895 held was that the application 
for permission to sue on behalf of other per- 
sons interested under section 30 of the Civil 
Procedure Code of 1882 had come too late. 
The 1st point taken in appeal must, therefore, 
prevail. With regard to the second plea in 
the present case Musammat Phikna sues in 
her own right and in her own plaint says 
specifically. “No person is competent to in- 
terfere with the plaintiff's right or the places 
of worship of the Hindus of which the plaint- 
iff is the pujari.” The Court below should 
have gone into the question whether or not 
the plaintiff had a right in herself in the 
property in dispute. We decree the appeal, 
(1) 21 A. 505. 
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set aside the decree of the Court below and 
under Order 41 Rule 23 re-mand the case with 
directions to readmit the suit under its 
original number on the register of Civil suits 
and proceed to determine it. Costs here and 
hitherto will abide the event. 

Jase remanded. 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Second Orv, Arpra No, 1123 or 1908. 
June 9, 1909. 

Present — Mr." Justice Karamat Husain. 
BADRI NATH- PLAINTIPP— APPRI,LANT 
tersug 
Musammat MANTORNA KUWARI AND 
ANOTHER— DEFENDANTS— RESPONDENTS. 

Pre-emption—Wajib-ul-arz—Robkar— Cent) uction— 
Ainda—Oustom or Cun'ract— Eridence—A dinisstdilily. 

Where tho pre- emption clauso in a wajib-ul-arzg bo- 
gan with tho word “amda” and was accompanied 
by a robkar of the Settlement Officer that whero 
no custom was ascertained but tho co-sharers agreed 
to certain matters being recorded in the wajib-ul- 
arz the word “ainda” had been used: Held, that 
the wajtb-ul-arz recorded a contract and not a 


custom of pro-emption. 
Mandan Bibi v. Cheikh Hayatan, 1897 A. W. N. 
2 A. L, J. 6; 


3; Sewah Singh v. Girja Pande, 
Baldeo Sahat v. Nagai Ahir, 1907 A. W. N. 17; ro 
forred to. 

Held, further, that the robhar of the Settlement 
Officer was admissible in evidence. Mudharrao Ap- 
paji Bathe v. Deonak, 21 B. 696; Als Nasr 
Khan v. Mumk Chand, 25 A 90; Shahzadi 
Bgam v. The Secre'ary ‘of Btats for "India, 84 
0. 1069, roforrod to. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 13th 
of May, 1908. 

Ishwar Saran, for the the Appellant. 

Tej Bahadur Sapru, for the Respondent. 

Judgment.—tThe suit out of which 
this appeal arises was for pre-emption on the 
basis of custom alleged to be embodied in the 
wajtb-ul-arz of 1873. Both the Courts below 
have dismissed the suit on the ground that 
the wajtb-ul-arz is only a record of a contract 
and not of a custom. The lower appellate 
Court in arriving at this conclusion has relied | 
upon a robkar of the Settlement Officer. The 
following are the remarks of the learned 
Judge. “The Settlement Officer has recorded 
a proceeding dated the 12th of July 1875 in 
which he has explained that where no custom 
was ascertained but the eo-sharers agreed to 
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certain matters being recorded in the wwayrb- 
ul-are the word “ainda ” or “in future” has 
been added. There is thus no doubt that the, 
condition as to pre-emption was not based on 
previously existing custom.” The plaintiff has 
preferred a second appeal to this 
-Court and the following points have been 
argued by his learned vakil. (a) The robkar 
dated 12th July 1875 is not admissible in 
evidence because it was not prepared by the 
Settlement Officer in the discharge of his 
Official duty. (b) That the wajth-ul-are 
independently of the rolkar dated the 12th 
July 1875 is a record of a custom and not of 
a contract. In support of his first contention 
the learned vakil for the appellant relies on 
Madhavrao Appaji Sathe v. Deonak (1), Ali 
Nusir Khan v. Manik Chand (2). In support 
of this second contention the learned 
vakil for the appellant relied on Majidan 
Bibi v. Sheikh Hayatan (8), Sewak Singh 
v. Girja Pande (4), Baldeo Sahat v. Nagat Ahir 
(5). The learned Advocate for the respondents 
in answer to the objection to the admissibility 
of the robkar dated 12th July 1875 says 
that itis too late for the appellant to raise 
that objection andin support of this proposi- 
tion he relies on Shahzadi Begam v. The 
Secretary of State for India (6). Their 
Lordships in that case on p. 1074 observed 
“their Lordships are further of opinion that 
it is now too late for the respondent to take 
an objection to the admissibility of a document 


~ which was received without objection at the 


trial.” He also relies on Rana Karan Singh v. 
Mangal Sen (7) where a Division Bench of this 
Court is reported to have held that “questions 
regarding the admissibility of documents in 
evidence must be decided at the time when 
those documents are tendered and not left 
over till the judgment in the case.” He further 
says that the robkar is a robkar of a Settle- 
ment Officer and that under section 114 ill. 
(e) of the Indian Evidence Act the presump- 
tion is that it was drawn up in the discharge 
of his official duty and that in the absence of 
proof to the contrary which the appellant 
was bound to adduce that document must be 
regarded as drawn up by the Settlement 
3 21 B. 695. 
2) 25 A. 90. 
i 1897 A. W. N, 8. 
4) 2A. L.J. 6. 
5) 1907 A. W. N. 17. 
6) 84 O. 1059. 
7) 1 A. L. J. (Bep. Diary) p. 224. 
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Officer in the discharge of his official duty. 
He also says that the robkar is to be taken as a 
supplement or postscript to the wajib-ul-urg 
and is thus relevant under the provision of 
section 35 of the Evidence Act. I allowed the 
learned vakil for the appellant to argue 
whether the robkar is or is not admissible but 
considering the terms of that robkar I am of 
opinion that it was dictated by the Settlement 
Officer in the discharge of his official duties 
and that it is admissible in evidence. That 
robkar being admissible in evidence the view 
taken by the Courts below that the wajtb-ul-ars 
records a contract and not a custom is the 
only reasonable construction which may. be 
placed on the wojib-ul-are. The pre-emption 
clause in the wajib-ul-arz in question” begins 
with the word ainda and that word according 
to the rubkar is only used with reference to 
those conditions which were agreed upon by the 
zamindars. In S.A. No. 953 of 1908 decided by 
my brother the Hon’ble Mr. Justice Griffin 
on the 7th June 1909 the wajib-ul-orz began 
with the term ainda and there was also a 
robkar of the Settlement Officer containing a 
passage to the following effect “as far as pos- 
sible the customs which have existed hitherto 
have been recorded but whenever the co-sharers 
have agreed that certain conditions are to be 
binding on them in future the word ainda has ' 
been used .” That wajtb-ul-are was construed 
to record a contract and not custom. The view 
taken by my learned brother is perfectly 
right. The wajib-ul-arz in the case before me 
read in the light of the robkar dated 12th July, 
1875, in my opinion, is undoubtedly a record 
of a contract and not of a custom. The appeal, 
therefore, fails and is digmissed with costs 
including fees in this Court on the higher 
scale. Imay note that this case has been 
very ably argued on both sides. 


Appeal dismissed. 


wos 
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ALLAHABAD HIGH COURT. 
Seconp Crvm APPEAL No. 444 or 1908. 
May 13, 1909. 

Present :—Mr. Justice Karamat Husain. 
MANRAM SINGH—Derenpint—APPELLART 
versus 
BHOLA. SINGH AND ANOTHER— PLAINT- 
IFFS— RESPONDENTS. 

N.-W. P. Land Rerenue Act (XIX of 1878, Local), 
4. 241 (¢)—Comipromiserra Revenue Grert—Suit to st 
aside the compromise—Cicil Court—Jurisdiction—Lumt- 
atum Act (XV of 1877), sch. TI, art, 91—Startrng point. 

The plaintiff claimed to have a compromise, entered 
into Revenue Court on tho basis of which an entry in 
the jamabands was made, cancelled: Meld, that the 
suit was within tho jurisdiction of the Civil Court, and 
was not barred by the provisions of section 241 (e) 
of Act XIX of 1878. Rir Krishn Chand v. Mahadeo 
Bingh, 21 A. W. N. 49; Ajudhia Singh v. Ram Dial, 
28 A. W. N. 3, referred to. 

In a suit for cancellation of an instrument, the 
period of limitation runs from the time when the 
facts entitling tho plaintiff to have the instrument 
cancelled become known to him. Sukh Lalv. Mathuri 
Prasad, 25 A. W. N. 88, noted. 

Second appeal from the decree of the 
Subordinate Judge of Azamgarh, reversing 
the decree of the Munsiff of Azamgarh. 

Surendra Nath Sen, for the Appellant. 

Muhammad Ishaq (for whom Balram 
Chandra Mukerji), for Respondents. 

Judgment.—Pirbhz Singh, maternal 
grandfather of Manram Singh, defendant 
No. 1, executed a perpetual lease on the 
19th of April 1881, in favour of Dal- 

“ganjan Singh, father of the plaintiff and 
Timal Singh and Mukhai Singh, of the 
Property in suit. In 1892 Manram Singh 
“defendant No.1 applied for the ejectment 
of defendants Nos. 2 and 3. The case 
was compromised and it was agreed that 
the plaintiff and defendants Nos. 2 and 3 
would remain in possession of the property. 
Manram Singh defendant No. 1 again 
applied for the correction of the jamabandz 
.and compromised with the defendants Nos. 2 
and 3 on the 16th of December 1901, to 
the effect that they would be recorded as 
occupancy holders of one-half and he (the 
defendant No. 1) would be recorded as sir 
holder of the other half. The plaintiff 
instituted the present suit on the 20th of 
May 1907 for the cancelment of the com- 
promise, dated the 16th December 1901, 
on the allegation that it was made behind 
his back and without his consent or 
knowledge that it affected his rights in 


4 


an 


INDIAN OASES: 


625 


the property in dispute, that he became 
aware of it on the 14th of May 1907, 
and that it was fraudulent and collusive. 
The defence inter alia, was that the suit 
was barred by limitation, that the Civil 
Court had no jurisdiction, and that there 
was no fraud. The Court of first instance, 
coming to the conclusion that Timal as 
the manager of the joint Hindu family 
was competent to enter into the compro- 
mise complained of and that no frand was 
proved, dismissed the suit. The lower 
appellate Court reversed the decree of the 
Court of first instance. With reference 
to the plea of -fraud that Court in its 
judgment says :—“ It is no straining of 
the language of law to pronounce such a 
transaction as fraudulent as against the 
plaintiff." Regarding the plea of jurisdic- 
tion that Court says— On the authority 
of Rat Krishn Chand v. Mahadeo Singh (1); it 
has been urged on behalf of defendant that 
a Civil Court was not competent to make 
a declaration ‘that compromise in proceed- 
ings in a Court of Revenue’ is illegal 
or without authority. The ruling holds 
good when tne matter is one which is 
exclusively cognizable by a Court of 
Revenue. In the present instance the 
proceedings were recorded in the settle- 
ment department and was one in which 
the Revenue Court may not be said to 
have had an exclusive jurisdiction. Hence 
the case is not applicable in the present 
instance.” With regard to the plea of 
limitation that Court finds that according to 
the allegations in the plaint the plaintiff be- 
came aware of the’fraud on the 14th of May 
1907, and that that statement was not 
rebutted by any evidence on behalf of 
the. defendants. On these findings the 
lower appellate Court on the authority of 
Sukh Lal v. Madhuri Prasad (2), and 
other cases cited in the judgment held 
that the suit. was not barred by limit- 
ation. Manram Singh defendant has pre- 
ferred a second appeal to this Court. It 
is argued by his learned vakil that the 
Civil Court has no jurisdiction to 
cancel the compromise of the 16th of 
December 1901, which was entered into 
a matter which was exclusively within 
the cognizance of the Revenue Court and 


) 1901 A. W. N. 49. 
2) 19057. W. N. 88, 
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‘over which the Civil Court had no juris- 
‘diction whatsoever. In support of his 
contention the learned vakil relies on the 
case of Rat Krishn Chand v. Mahadeo Singh 
(1). That case lays down that a Civil 
‘Court is not competent to make declaration 
‘that a compromise in a Court of Revenue 
in a matter in which the Revenue 
Court has exclusive jurisdiction and 
upon which the Revenue Court has made 
decree or order is illegal or without 
authority. The learned vakil for the 
respondents in anwesr to this contention 
says that the compromise was effected 
in an application for correction of jama- 
bandi, that the entry in the jamabandt 
is founded on the basis of actual pos- 
session and that persons not in posses- 
sion but claiming the right to have 
“possessions have a remedy in the Civil Court. 
In support of the large proposition he relies 
upon Ajudhia Singh v. Ram Dial Upadhia 
(3). The case relied on by the learned vakil 
for the respondent is under the new 
Revenue Act, III of 1901, and has, there- 
fore, no direct bearing upon the case, 
which has to be decided under the old 
Act. But from the language used in 
section 64 of Act XIX of 1873 and from 
the fact that the entries made by the sottle- 
ment officer are made on the basis of 
actual possession, I have not the slightest 
doubt that any person who claims to 
be entitled to possession has a right to 
institute a suit in the Civil Oourt to 
establish his claim. Itis contended by the 
learned vakil for the appellant that under 
the terms of section 241 (e) of Act KIK 
of 1873 the formation of the record of rights 
is a matter over which no Civil Court could 
exercise jurisdiction. In the present case, 
however, the plaintiff claims to have a com- 
promise, on the basis of which an entry 
in the jambandi was made, cancelled; and 
that in no way is ont of the jurisdiction 
of the Civil Court by virtue of the provisions 
of section 241, Act XIX of 1873. The 
decision of the lower appellate Court on 
the question of jurisdiction is, in my opinion, 
right. 

As to the question of limitation, I am 
of opinion, that the case is governed by 
article 91 of the second schedule of the 
Indian Limitation Act, No. XV of 1877, 

(8) 1908 A. W. N. 3. 
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The starting point of limitation under that 
article is the time when the facts entitling the 
plaintiff to have the instrument cancelled 
or set aside become known to him. The 
plaintiff's allegation is that the compro- 
mise became known to him on the 14th 
of May 1907 and according to the finding 
of the lower appellate Oourt the defend- 
ants failed to establish that the compro- 
mise, dated the 16th of December," 1901, 
known to hint at a time which 
was more than three years before the insti- 
tution of the suit. The suit, in my opinion, 
is not, therefore, barred by limitation. In the 
view I take of the caso it is unnecessary for 
me to decide whether a frand was or was 
not committed by the defendants. The 
the appeal with 
costs including in this Court fees on the 
higher scale. = 
Appeal allowed. 


(6 A. L. J. 564.) 
ALLAHABAD HIGH COURT. 
Exrourion First Orvin APPRAL No. 32 or 1909. 

. May 25, 1909. 
Praet: :—Mr. Justice Banerji and 
Mr. Justice Tudball. 
KALYAN SINGH—Obssector—APPRLLANT 
RETSUS 
DAMBER SINGH—Avrpiicant——RgSPONDENT. 
Ciril Procedure Code (Act XIV -of 1882), 8s. 232, 
278—Deoree against several persons— Whether one of 
the gudgment-debtora can attach the decree in eweoution 
of his own decree against the deoree-holder—Attach. 
ment of decree 1s not assignment of decree—Attach~ 
mont does not pass ownership. 
One B obtained a decree several persons, 
One of the judgment-debtors attached the decree 
in execution of his own decree 8. As 


‘attaching creditor he applied to execute the decree 


held by 8. Held, thatas hehad attached the decree 
held by R he was entitled to take out ita execution 
against his co-yudgment-debtors under the provisions 
of section 273 of Act XIV of 1882. The rule 
contained in sechon 282, Oivil Procedure Code, 
that a judgment-debtor who is the assignee of the 
decree is not entitled to apply for ite 
execution, does not apply to such case. One who 
attaches a decree does not become an assignee of 
it, and its ownership does not pass to him. The 
egnity which exists in the case of an assignment 
of decres to one of the judgment-debtors, .doos 
not subsist in the case of a person who has only 
caused the decree to be attached. 


Execution first appeal against a decree 
of the Additional Subordinate Judge of 
Aligarh, ' 


“Yol. IL] 


PHUL OHAND Y. JODHA. 


« J. N. Ohaudhri, for the Appellant. 
M. L. Agarwala, for the Respondent. 

Judgment.—this appeal arises out of 
an application for the execution of a decree 
“under the following circumstances. One 
‘Sri Kishen Das obtained in the year 1902 
‘a decree for possession and costs against 
several defendants. Possession has been 
delivered to him but the decree subsists asa 
decree for costs. Among the numerous defend- 
‘ants against whom the decree for costs 
“was passed was the respondent Dambar 
‘Singh. In 1907 he obtained a decree for 
‘profits against Sri Kishan Das and in 
-execution of that decree he attached the 
decree for costs held by Sri Kishan Das 
‘to which we have referred above. In his capa- 
city as attaching creditor he has applied for 
- execution of the decree held by Sri Kishen Das 
-and is now seeking to recover the amount of 
“it from the appellant Kalyan Singh who has 
‘purchased some property from Ram Chandar, 
one of the judgment-debtors under Sri 
Kishen’s decree. It is contended on behalf 
of Kalyan Singh that as Damber Singh is 
himself a judgment-debtor to the decree 
which he is now seeking to execute, he is not 
entitled to take out execution but can only 
claim contribution from his co-judgment- 
debtors. This contention does not appear to 
us to be well founded. By virtue of his 
having attached the decree held by Sri Kishen 
he was entitled to take out execution of it 
under the provisions of section 273 -of Act 
~ XIV of 1582. He is not an assignee of the 
decree and the ownership of it- has not 
passed to him. In the case of an assignment of 
a decree the law provides (see section 232 
„of Act XIV of 1882) that a judgment- 
debtor who iz the assignee of the decree is not 
entitled to apply for execution of it. This 
rule is manifestly based on the ground 
that by purchasing the decree the assignee 
of it has discharged it and the decree no 
longer subsists and his only right is to 
claim contribution from the other judg- 


ment-debtors. In the case of a decree 
which has been attached the person 
.who has caused it to be attached 


has not acquired the ownership of the 
decree. The decree has not vested in him 
and he is only doing that which the origi- 
nal decree-holder, who still remains the 
owner of the decree, could have done. 
The equity which exists in the case’ of 
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an assignment of the decree to one of the 
judgment-debtors, does not subsist in the case 
of a person who has only caused the decree 


“to be attached. The‘original decree-holder 


Sri Kishen Das was fully competent to 
take the execution of his decree for costs 
judgment-debtors. 
This right also exists in Damber Singh 
who is entitled by reason of his having 
caused the decree to be attached, to apply 


-for its execution. For these reasons, we are 


of opinion that Damber Singh is compb- 
tent to take out execution” of the decree! 

The next plea urged on behalf of the 
appellant is that he holds a prior mort- 
gage of the property which is sought to be 


-attached and that that property. should be 
-sold subject to his mortgage. 


This objec- 
tion seems to us to be ‘premature. The 
prior incumbrance alleged to be held by 
him should be brought to the notice of 
the Court when proceedings are taken 
under order 21, rule 66, of the Code of 
Civil Proéedure for settling the proclamà- 
tion of scale. We, therefore, dismiss the 


‘appeal with costs. 


Appeal dismissed. _ 


(6 A. L. J. 542.) 
ALLAHABAD HIGH COURT. © à 
Suconp OIvIL APPEAL No. 1376 or 1907. -> 

April 23, 1909. -à 
- Present :—Mr. Justice Richards. r’ 
PHUL CHAND—-DEFENDANT—ÅPPELLANT: 
versus ` ` 

JODHA AND OTHERS—PLAINTIFFS—RESPOND- 


ENTS. : 

Hindu Law— Mitakshara — Jhidow— Alienation— 
Consent of daughters—Legal naoessity—Suil by remote 
veversioner—Mortgige binding during the lires of 
the widow and her daughters, 

A Hindu widow alienated her husband’s ostate 
for payment of Government Revenue. ane had 
allowed the revenue to into arrears 8 more 
device to create logal necessity: Hela, that the legal 
necessity must be real nocessity and not necessity 
created as in this caso, for the purpose of making 
the alionation. The suit by the plaintiffs who 
were remote reversioncrs was maintainable, but 
the mortgage was binding for tho life-time of the 
widow and her two daughters. 5 

Second appeal from a decision of the 
Judge of Small. Cause Court of * Agra, 
exercising the powers of a Subordinate 
Judge, confirming a decree of the on 


of Agra. ; j 


a 
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NABAIN DAS V. BHUP NARAIN. 


Peary Lal Banerji (for Satish Chandra 
Banens), for the Appellant. 

Benode Behart, for the Respondents. 

Judgment.—tThis was a suit for 
declaration that a certain mortgage by a Hindu 
widow and her daughters will only bind the 
estate during the widow's life-time. The 
mortgage was made in favour of the defendant 
appellant Phul Chand. Musammait Kokla and 
Musammat Tulsha are the two daughters of 
Musammat Harko who made the mort- 
gage. Mussammat Harko is the widow of 
one Hardeo, and Musammat Kokla and 


Musammat Tulsha are the daughters 
of Hardeo. They are described in the 
plaint as married women, and it is 


admitted that after the death of Musam- 
mat Harko the property will go to Mu- 
sammat Kokla and Musammat Tulsha and 
the survivor of them, and if either of 
them has male issue, the property will go 
to such issue. The Court below finds that 
there was Government revenue due. It 
also finds that Phul Chand caused the 
money which he lent to be paid into 
the Tahsil Treasury. On the other hand the 
Court distinctly finds that there was no 
legal necessity, that Phul Chand knew that 
Musammat Harko could have paid the 
Gevernment revenue and that allow- 
ing it to go into arrears was 8 mere 
device. The Court says that Phul Ohand 
is in collusion with the widow. The first 
question which arises is—was the Court 
on these facts bound to find legal neces- 
sity? In my opinion it was not. Legal 
necessity must be real necessity. The Court 
below in fact finds that there was no 
real necessity, and that Phul Oband knew 
that there was no real necessity. 

The next question is whether or not 
the suit can be maintained by the plaintiff 
having regard to the fact that he 
cannot succeed during the joint lives of 
the three ladies, and of the survivor of 
them, and then in the event of neither 
Kokla nor Tulsha leaving male issue. I 
think that the Courts ought not to encourage 
suits of this nature by remote reversioners. 
I think, however, that the result of author- 
ities is that a remote reversioner 
can sue in a case like the present. 
If the three ladies were now to die, he 
would succeed, The two immediate rever- 
gioners will only have life-estates, and the 
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Court below finds that they have consented to 
the mortgage, and, thereby, precluded 
themselves from bringing a suit to pro- 
tect the estate. 

The third ground is that the plaintiff 
was not entitled to a declaration that the 
mortgage was only binding during the 
life-time of Musammat Harko. It is 
obvious that the decree appealed from is 
wrong in this respect. The mortgage will 
be binding during the life-time of the 
three ladies and the survivor of them, 
I allow the appeal to this extent that 
the declaration will be that the mortgage 
is binding only on the estates of Mu- 
sammat Harko, Musammat Tulsha and 
Musammat Kokla. I think that the plaintiff 
suing for a declaration of this kind 
ought to have prayed for a proper relief, 
and I, accordingly, direct that the appel- 
lant will have his costs of this appeal 
from the respondent plaintiff including 
fees on the higher scale. In the Courts 
below each party will pay his own costs. 

Appeal allowed. Decree varted. 





(6 A. L. J. 408.) 
ALLAHABAD HIGH COURT. 
First Crvi APPEAL FROM ORDER No. 101 
or 1908. 

March 3, 1909. 

Present :—Sir George Knox, Kr., 

and Mr. Justice Griffin. 5 
NARAIN DAS—APPRLLANT 
versus 
BHUP NARAIN AND OTHERS—— 
RESPONDENTS. 

U. P. Land Revenue Act (III of 1901, Local), 8. 233 
(k)—Suit for partition of dera—Jurisdiction of Orvil 
and Revenue Courts. 

In a suit for partition of a dera situate in an 
agricultural village in a mahal in which the plaint- 
iff had no share but alleged to have title to the 
dea by inheritance and purchase: Held, that though 
the sut was in name one for partition of a bnild- 
ing, it was in reality a suit for partition also 
of the site on which the building stood, and that 
it was, therefore, forbidden by section 288 (Ł) of 
the Land Revenue Act, 1901. Abdul Rahman v. 
Mashina Bibi, 19 A. W. N. 49; Iswar Parshad v. 
Jagarnath Singh, 26 A. W. N. 194, distinguished. 

First appeal from an order of the Sub- 
ordinate Judge of Bareilly reversing a dec- 
ree of the Munsif of Havali, 

Sital Prasad Ghose, for the Appellant. 

Govind Prasad, for the Respondents. 


Vol. I1] 


SHIAM LAL Y, MAKHAN LAL, 


| Judgment.—tThe order under appeal 
18 an order passed by the Subordinate Judge 
of Bareilly whereby reversing the decree 
of the lower Court he remanded the case 
to that Court to be replaced on its original 
number on the file of that Court and to be 
disposed of according to law. The order 
continues, “The lower Court will pass a final 
decree in the plaintiffs’ favour for separate 
possession by partition.” The plaintiffs claim 
a 5/9 share in the property in dispute which 
is called a dera situate in an agricultural 
village. hey admit that the site upon which 
the dera stands is situate in a mahal of the 
village called mahal Multani in which they 
have no share. They themselves are owners of 
property in a mahal of the village known as 
mahal Surkh. When the Revenue Courts 
partitioned the village in 1867, the site on 
which the dera stands was allotted in its 
entirety to mahal Multani. The title of the 
plaintiffs rests partly upon inheritance from 
certain persons who were proprietors in posses- 
sion of the dera, partly upon purchase. They 
say that they have repeatedly asked the defend- 
ant to partition the dera and to give them 
possession over their share. As the defendant 
refuses to accede to this request they have 
brought the present suit for partition of their 
share in the dera and exclusive possession 
over it. The defence, amongst other grounds, 
with which we are not concerned, raises the 
question that plaintiffs cannot ask for partition 
of the dera, but might ask for the rent of that 
portion of it which is occupied by the defend- 
~ant. The Oonrt of first instance holding that 
the claim was virtually for partition and 
separate possession of the site of the dera in 
suit and that it was unmaintainable dismissed 
the suit. The lower appellate Court found 
that as the plaintiffs were owners of a portion 
of the house in dispute they were entitled to 
separate possession of their share of the house 
by partition and the mere fact that the 
defendant was owner of the site of the house 
cannot defeat the plaintiffs’ rights to claim 
partition of the building itself. The defendant 
appeals from this order and his plea is that 
the plaintiffs are not owners of the site of 
the house which is situate in a mahal exclu- 
sively owned by him and the plaintiffs are not 
entitled to claim partition of the house in 
dispute. On behalf of the respondents our 
attention was called to the cases of Abdul 
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Rahman v. Mashina Bibi (1) and Iswar 
Parshad v. Jagarnath Singh (2). In the first 
of these two cases it was held that it was 
not within the jurisdiction of a Court of 
Revenue to partition a ‘chhanni’ or collection 
house. The second case was a casein which 
the parties were co-sharers in the village and 
while the village remained undivided the, 
defendants had erected a building. On partition 
the Revenue authorities allotted the plot on 
which the building stood to the share of the 
second party the plaintiffs. The plaintiffs 
sued for demolition of the building and for 
recovery of possession of what they deemed 
to be their share of the land covered by the 
defendant’s building. It was held that the 
suit for demolition was bad, but that it was 
still open to the plaintiffs to ask the Revenue 
authorities to assess the ground rent on 
premises occupied by the defendant, Neither 
of these two cases is on all fours with the 
present case. The suit as it stands, though 
in name a snit for partition of the building, is 
in reality a suit also for partition of the land 
on which that building stands. It is a matter 
which arises on partition and which should be 
dealt with by the Revenue Courts. In our 
opinion, section 233, clause (k), forbids the 
Civil Court exercising jurisdiction over a suit 
of the form in which this one has been 
breught. We decree the appeal, set aside 
the decree of the Court below, and restore that 
of the Court of first instance with costs which 
in this Court include fees on the higher scale. 
Appeal decreed, ’ 
(1) (1899) 19 A. W. N. 40. , 
(2) (1906) 26 A. W. N. 194, 


eel 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Szconp Civm Arrau No. 55 or 1908, 

June 14, 1909. : 
Present — Mr, Justice Banerji and Mr. Justice 
Tudball. j 
SHIAM LAL—-DEFENDANT——ÅPPELLANT 
veras 
MAKHAN LAL AND orugrs—PLaIntirrs— 


RESPONDENTS. 

Agra Tenancy Act (LI of 1601, Local, 8. 51—Remis. 
gion—Thikadar’s rent not rapressly remuted—Thikadar 
liable to the proprietor—L-saor and lessee. 

In consequence of frost the Government granted 
a remission of revenue and also of the rents of 
tenants. The ront of tho thikidar was not expressed - 
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PATEH OHAND v. JAGAN NATH PRASHAD. 
to have been remitted in the order of remission: 


. 


Weld, that the thtkadar was not entitled to any deduc- 
tion from the rent payable to the proprietor on 
account of the remission. 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 8th 
pf October, 1907. 
` Abdul Raoof, for the Appellant. 

M. L. Agarwala, for the Respondents. 

Judgment.—tThe suit which has 
given rise to this appeal was brought by the 
respondents to recover from the appellant 
arrears of rent under a lease granted to him on 
the 8th of August 1898. The defence to the 
claim was that in consequence of frost the 
Government granted a remission of revenue 
and also of the rents of tenants the amount 
remitted to the latter being Rs. 683-3-10 
and that the defendant was, therefore, 
entitled to a remission proportionate to that 
amount. It was also urged that he was 
exititled to a further remission of two sums, 
namely Rs. 48-8-0 and Rs. 52-8-8 on account 
of lands acquired by Government. The de- 
fondant is the thikadar of the zemindard and 
claimed these remissions because as he urged 
the quantity of land in bis possession had 
‘been reduced by the acquisitions made by 
Government and also because the rent of his 
tenants wasremitted by Government. 

The Court of first instance allowed a deduc- 
tion of the amounts claimed by the defendant 
and made a decree for the balance found to 
be due. 

. Onappeal the learned District Judge modifi- 
ed the decree of the Court of first instance and 
decreed the claim in full. 

The defendant has preferred this appeal 
and the contention on his behalf that he is 
entitled to a deduction. for the amounts 
mentioned above. As to the two items 
of Rs. 48-8-0 and Rs. 52-8-8 the learned 
counsel for the respondents concedes that 
the defendant is equitably entitled to are- 
mission of those items and he consents to such 
remission being made. As the plaintiffs 
claimed #ths of the rent reserved by the 
lease the defendant is entitled to a remission 
of $ths of the two items mentioned above, 
which amount to Rs. 101-0-8. He is thus 
entitled to a deduction of Rs. 37-4-3. 

. As to the item of Rs. 633-3-10 which is 
the amount of the rent of tenants remitted by 
Government, we are of opinion, that the 
defendant is not entitled to any deduction on 
account of the rents so remitted. Under 
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section 51 of the Agra Tenancy Act when 
the Local Government remits or suspends’ 
the payment of Government revenue, the. 
Collector or Assistant Collector empowered, 
on that behalf may order the rents of tenants 
holding immediately or mediately from the. 
proprietor to be remitted. In the present, 
instance the rents of tenants holding mediately. 
from the proprietor appear to have been, 
remitted, but there is nothing to show that 
the rent of the defendant who is a thtkadar, 
and holds immediately from the proprietor was 
remitted. The learned Judge in his judgment 
says that no remission of the defendant's rents. 
was granted to him by the Collector. We 
allowed the appellant an opportunity of’ 
showing by the production of the order grant-_ 
ing remission that the rent payable by him 
had also been remitted but he has been 
unable to produce any such order. We mnst, 
therefore, assume as found by the Court below. 
that the rent payable by the defendant was 
not remitted. , 

Under these circumstances apart from the 
conditions of the lease granted to him the 
defendant is not entitled to any deduction, 
on account of the rent remitted to his tenants 
by the Government. A 

The result is that the defendant is entitled 
to a deduction of Rs. 37-14-3 only out of 
the amount claimed. We, accordingly, vary 
the decree of the Court below by reducing the 
amount decreed by the sum of Rs. 37-14-3 
mentioned above and in other respects we, 
affirm the decree of that Court. As the 
appeal has substantially failed the appellant e 
must pay the costs of this appeal including 
fees on the higher scale. 

Decree varied. 
Norz.—Seo (1909) 1 Ind. Oas. 529, Ed, 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Urut Apprat No, 1192 of 1908. 
June 21, 1909. 

Present :—Mr. Justice Griffin. 
FATEH CHAND—Dergenpant—APPELLANT 
Versus 
JAGAN NATH PRASHAD—Puarstirr— 


RESPONDENT. ; 
Usyfructuary mortgage—Redemptrion—Firat suit dis. 


missed for defauit—Second sut not baried—Res . 


judicata—Civtl Procedure Ocde (Act XIV of 1882), 


VoL I 


‘September 1881. 


v. Daya Shankar (1). 


FATEH CHAND V. JAGAN NATH PRASHAD, 


ss, 18, 102, 108—Transfer of Property Act (IV of 
1882), 88. 60, 92, 93. 

The plain tiff brought a suit for redemption of 
a usufructuary mortgage in 1902. The suit was 
dismissed for default under section 102 of the 
Oode of Civil Procedure, 1882. He brought 
a second suit for redemption of the same mortgage : 
Held, that the second suit was not barred by 
reason of the previous suit having been dismissed 
for default. -The plaintiff could redeem unless and 
nntil his right was extinguished by the act of the 
parties or by an order of Court. Shankar Baksh 
y. Daya Shankar, 16 C. 422,15 I. A. 66 ; Sita Ram v. 
Madho Lal, 24 A. 44, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
the 8th of July, 1908. 

Abdul Raoof, for the Appellant. 

Shafi-u-zaman, for the Respondent. 

Judgment.—this is an appeal on 


behalf of the defendant in a suit brought for 


redemption of a mortgage dated the 30th 
The defence was that the 
suit was not maintainable by reason of the 
fact that in the year 1902 plaintiff and 


another person had instituted a similar suit 


for redemption of the same mortgage which 
suit had been dismissed under the provisions 
of section 102 of the Code of Civil Procedure 
Act XIV of 1882, for default of prosecution. 
Both the Courts below have held that the suit 
was maintainable and have decreed the plaint- 
iff's suit. On behalf of the appellant I have 
been referred to the provisions of section 103 
of the Code of Civil Procedure Act XIV of 
1882, which provides that when a suit is 
wholly or partly dismissed under section 102, 
the plaintiff shall be precluded from bringing 


& fresh suit in respect of the same cause of 


action. It has been pointed out on behalf of 
the appellant that the parties to all interests 
and purposes are the same as in the previous 
suit, that the cause of action, namely, the 
seeking to redeem the mortgage of 1881 is 
identical and that the only point of difference 
between the two suitsis that in the previous 
suit the date of the defendant's refusal to 
allow redemption was given as 10th May 
1902 and in the present suit, the date is 
given as 15th July 1907. Reliance is placed 
on the ruling of their Lordships in 
the Privy Council reported in Shankar Baksh 
The head note to the 
report rans as follows: 

“To a suit, brought in 1883, for redemption 
of a mortgage made in 18538, of village in 


Ondh, subsequently included in thé mort- 
q) 15 0.422; 15 I. A. 68, 
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gagee’s Talukadari estate and sanad the de- 
fence wasthat mortgagor, having brought a suit 
in 1864 to redeem and not having appeared at 
the hearing in person or by pleader, judgment 
was passed, the mortgagee having appeared to 
defend against the plaintiff under section 114 
of Act VIII of 1859: Held, that although the 
plaintiff, who had claimed in the prior suit 
the under-proprietary right in virtue of a 
sub-settlement, claimed in the present suit the 
superior proprietary right, the difference in 
the mode of the relief claimed did not affect 
the identity of the cause of action, which was, 
in both cases, the refusal of the right to 
redeem; and that under section 114 of 
the Act the judgment of 1884 was 
final.” , 

In that case the second suit had been 
brought in the year 1883, the first suit 
having been brought in 1864. Neither in 
the arguments as reported nor in the judg- 
ment, except for a reference to section 83, is 
there any reference to the provisions of the 
Transfer of Property Act (IV of 1882) 
regulating the rights of mortgagors in 
matters of redemption. The mortgage in the 
present case wasa usufructuary one. The 
plaintiff alleges that the mortgage has been 
satisfied by the usufruct. Itis quite possible 
in cases of this nature that the mortgagee 
might in the first suit show excellent reasons 
for refusing redemption, namely, that the 
mortgage had not been satisfied by the 
usufruct. It might also happen that on the 
date of the second refusal the mortgage had. 
been satisfied out of the usufruct, and the 
plaintiff on account taken be entitled to 
succeed. The provisions of section 13 of the 
Code of Civil Procedure (Act XIV of 1882) 
and those of sections 60, 92 and 93 of the 
Transfer of Property Act (IV of 1882) were 
very fully considered by a Full Bench of this 
Court in Sita Ram v. Madho Lall (2), In that 
case the plaintiffs had instituted a suit for 
redemption of a usufructuary mortgage and 
obtained & decree conditional on their paying 
a certain sum within a time specified in the 
decree. They failed to make the payment 
and some years later instituted a second suit 
for redemption. It was held that the second 
suit was not barred. It was pointed out that 
the right of a mortgagor to redeem con- 
tinues till that rightis extinguished by act 
of parties or by an order of Court (see section 

(2) 24 A. 44 
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60, Act IV of 1882). In the present caso it is 
not alleged that the plaintiff has by any act 
‘of his own extinguished his right of redemp- 
tion. There is certainly no specific order of 
any Court extinguishing that right; and the 
reasons which lead the learned Judges, who 
decided the case just referred to, to hold that 
the decision in the former suit did not 
operate as a bar to the second suit, appear to 
me to apply equally to the present case. The 
plaintiff was entitled to fall back on his 
rights conferred on him by law. The law 
declares that those rights shall not be 
extinguished unless by act of parties or an 
order of Court. The Courts below were right 
in holding that the suit was maintainable. I 
dismiss the appeal with costs. 


Appeal dismissed, 





(Not reported yet elsewhere. ) 
AUVLAHABAD HIGH COURT. 
Second Orv APPRAL No. 206 or 1908. 
May 25, 1909. 
Present :—-Mr. Justice Banerji and 
Mr, Justice Tudball. 
BIRJ MOHAN LAL—Puawtirr— 
APPELLANT 
VETSUS 
RAM SARUP. SINGH AND otaers—Dz- 
FENDANTS-—RESPONDENTS. 
-~ Eymitation Act (IX of 1908), ss. 2, cl. (10) & 81— 
Appeal filed before the passing of the <Act—Whether 
section 81 applies to such suit—Sutl includes appeal 
m“ Repugnant mm, the subject or context,” 

The definition of the word “suit” given in sec- 
tion 2 clause (10) of the Limitation Act is subject 
to the rule that there is nothing repugnant in the 
subject or context. 

To hold that the word “suit” in the last clanse 
of gub-section (1) of section 31 does not include 
an appeal would be repugnant tothe context. An 
appeal is only another stage of a suit. When 
an appeal is pending from a suit, the suit must 
be regarded as pending in a Court of Appeal 
Therefore, the lst paragraph of section 31 apples 
to a suit which 1s pending in the stage of appeal 
in an Appellate Oourt. 

Second appeal from the decision of the 
District Judge of Mirzapur, dated the 22nd 
of November, 1907. . 

M. L. Agarwala, for the Appellant. 

Hartbans Sahat, for the Respondent. 

Judgment.—tThis appeal arises ont 
of a suit for sale upon a mortgage which was 
decreed by the Court of firat instance but was 
dismissed by the lower appellate Court on 
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the ground that according to the ‘recent 
decision of the Privy Conncil it was barred 
by 12 years’ rule of limitation. ` The plaintiff 
has preferred this appeal and it is contended 
on his behalf that having regard to the pro- 
visions of section 31 of Act “IK of 1908 
the suit ought to be heard and should not 
have been dismissed on the ground of limit- 
ation. Mr. Haribans Sahai on behalf of the 
respondent has addressed to us an ingenious 
argument to the effect that the first paragraph 
of section 31 does not apply to appeals 
instituted before the date of the passing of 


the Act. We are unable to agree with his 
contention. The language of the section is 
very olear. The section provides that no 


suit for foreclosure or sale instituted within a 
period of sixty years and “ pénding at the 
date of the passing of the Act ” either in a 
Court of first instance or of appeal shall be 
dismissed on the ground that a twelve years’ 
rule of limitation is “applicable.” The present 
suit was instituted within sixty years from 
the date when the money secured by the 
mortgage became due and was pending at the 
date of the passing of the Act in a Court of 
Appeal, that is, in this Court. There can be 
no room for doubt, therefore, that the pro- 
visions of section 31 distinctly apply to a case 
like this. It is true that in section 2 clause 
(10) of the Act it is provided that a. ‘suit’ 
does not include an ‘ appeal’ or ‘ application’ 
but that definition is subject to the rule that 
there is nothing repugnant in the subject or 
context. To hold that the word “ suit ” in 
the last clause of sub-section (1) of section” 
31 does not include an appeal would, in our 
opinion, be repugnant to the context. An 
appeal is only another stage of a suit. When, 
therefore, an appeal is pending from a snip 
the suit must be regarded as pending ina 
Court of Appeal. Itis thus clear that the 
first paragraph of section 31 applies to a suit 
which is pending in the stage of appeal in an 
Appellate Court. That this was the intention 
of the legislature is manifest from the terms 
of the section which in our judgment are not 
capable of any other interpretation. It is to 
meet cases like these that the section was 
enacted and to hold otherwise would be 
to defeat ihe object of the legislature. 

In view of the provisions of section 31 we 
must allow the apppeal. We, accordingly, set 
aside the decree of the Court below and 
remand the case to that Court under Order 41 
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Rule 28 of the Code of Civil Procedure with 
directions to re-admit it under its original 
number in the register and dispose of it 
according to law. Costs here and hitherto 
will abide the event and the costs in this 
Court will include fees on the higher 
scale. 
“ Appeal allowed. 


(9 C. L. J. 682.) 
CALCUTTA HIGH COURT.. 
Secorp Orm APPRLL No. 2188 or 1905. 
May 23, 1907. 

Present :—Mr. Justice Rampini and 
Mr. Justice Sharf-ud-din. 
MAHARAJA SIR JOTINDRA MOHUN 
TAGORE—PLAINTIFF—ÅPPELLANT 
versus 


EMAM ALI—Derenpant—ResponDEnt. 

Surrender—Lease for defimte term— Clause prohilit- 
ing surrender—Tranyfer of Property Act (IV of 
1882), 8.111 (h). 

Where a lease is for a definito term and there 
ig an express clause in it prohibiting surrender dur- 
ing the pendency of that period, the lessee can- 
not surrender before the expiry of theterm. The 
provisions of section 111 (h) of the Transfer of 
Property Act cannot apply to such a case, they 
apply to leases which can be surrendered. 


Appeal from the decree of the District 
Judge of Purneah, dated Angust 18, 1905, 
affirming that of the Munsif of Kishen- 
gunge, dated May 19, 1905. 

Babus Shtb Chandra Palit and Hara, Pra- 
sad Chatterji, for the Appellants. 

Moulvie Muhammad Mustafa Khan, for the 
Respondent. 

Judge ment.—tThis appeal arises out of 
a suit, brought by the plaintiff to recover rent 
and damages for the years 1309, 1310 and 
1311, M.S. from thè defendant on the strength 
of a registered kabultat. 

The defendant admitted execution of the 
kabultat, but stated that he was made to 
execute it under pressure, that he never 
entered into possession, but as soon as he 
` discovered the unprofitable character of the 
“tenure, he tendered a notice of surrender. 

The District Judge has found that the 
defendant has failed to establish his claim to 
relief on the ground of coercion. He has also 
found that the notice of surrender was 
duly served on the plaintiff and has held that 
under section 111 (A) of the Transfer of 
Property Act, the defendant was entitled to 
surrender, 
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The plaintiff appeals to us and urges that 
the defendant was bound by the terms of the 
contract and not entitled to surrender the land 
before the expiry of the term of the lease. 

We have examined tho lease. It appears 
that it was a registered lease entered into in 
1900, for certain lands for 5 years from 1308 
to 1312 Mulki (1900 to 1905 A.D.). There 
was a provision in it to this effect:—‘I shall 
not within the term tender zstafa in respect of 


-the lands settled with me, that if I do so, it 


shall be null and void, that if I do not pay 
the rent by 4 consecutive instalments as given 
below, the malik of the land shall be authorised 
to take khas possession of the land without 
waiting for the expiration of the term of 
this kabultat or to settle the same with another 
person.” 

Now, it appears to us that, in these 
circumstances, the lease being for a definite 
term and there being an express clause in it 
prohibiting surreder during the pendency of 
that period, the defendant could not surrender: 
and that the decision of the District Judge is 
wrong. Tho provisions of section 111 (A) 
of the Transfer of Property Act cannot apply 
to such a case as this. Those provisions can 
only apply to leases which can be surrendered 
and it appears to us that this is not one of 
those leases. ; 

The appeal is decreed with costs. 

Appeal decreed. `. 


(9 C. L. J. 688.) 
CALCUTTA HIGH COURT. 
REGULAR CrviL APPRAL No. 102 or 1905. 

. May 15, 1907. 

Present :—Mr. Justice Mitra and 
Mr. Justice Caspersz. 

NANDU SAHU AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 
RAM LAKHAN SINGH AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 
Redemption suit—Katkina, lease by mortgagee to 


"mit tgagor—Account—Pr mepe. 


After a surpeskgi in favour of the mortgagees, 
the mortgagors got into,’ possession of the mort- 


‘gaged property by virtue ofa Ratkina lease exe- 


cuted in their favour by the mortgagees, the con- 
ditions of which were that the mortgagors would 
pay Government revenuo, pay to themselves 
Re, 265 as hag-ajiri, and pay to the mortgagees 
Rs. 376 os kaikina rent which would include tho 
interest payable on the mortgage money, namely, 
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Ra. 800. The mortgagors remained in possession 
for 4 years but never paid the katkina 
After 4 years the mortgagees got possession. 
ie mortgagors then brought a suit for redemp- 
on: 

Held, that the mortgagees should be allowed not 
Rs. 875 but Bs. 300 per annum for 4 years, 
that is Rs. 1,200, with interest at the rate of 12 
per cent. from the end of each year on Rs.°800, 
but the mortgagors will get Rs. 265 per annum as 
hag-qji with inetrest during the time they were 
out of possession. 

Therefore, in the first instance the sum of Rs. 265 
should be deducted annually from Rs. 1,200 with 
such interest as might accumulate on it at the 
rate of 12 per cent, per annum, when Rs. 1,200 
is paid off by deductions of Rs. 265 per annum 
this sum is to be deducted annually from the princi- 
pal amount and interest is to be calculated an- 
nually on the remainder at the bond rate. 

Appeal from the decree of the First Sub- 
Judge of Shahabad dated January 23, 
1905. 7 

Babus Umakali Mukerji and Kulwant Sahaz, 
for the Appellants. 

Babus Mahendra Nath Roy and Raghu Nath 
Singh,-for the-Respondents. 

Judgment.—tThe facts relating to the 
dispute between the parties are stated in the 
judgment of this Court bearing date the 6th 
August 1904, The effect of that judgment, 
as regards the mutual relations of the parties, 
is that the plaintiffs were mortgagors and were 
entitled to redeem the mortgage executed on 
the 18th August 1888. The principal 
intermediate transactions, by which the 
proprietary right in the hypothecated property 
was alleged by the defendants to have passed 
to them, were held by this Court to be 
inoperative. The case was sent back to the 
lower Court for taking an account as if an 
account was to be taken in an ordinary 
redemption suit. The defendants were held 
to be entitled to the costs up to the date of the 
decree of this Court on the basis of their 
having been mortgagees. The mortgagors, 
the plaintiffs, were held to be entitled to 
redeem. 

On remand the lower Court has taken 
accounts between the parties and has given 
a decree substantially in favour of the plaintiffs. 

The defendants have appealed to this Court, 
and the main questions urged before us relate 
to the principle on which the accounts should 
have been taken. 

The mortgage money was Rs. 4,000, and 
the mortgagees obtained the interest on the 
mortgage tillthe year 1293 from the previous 
curpeshgidar. In 1294, the mortgagors got into 
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possession, notwithstanding the surpeshgi, in 
favour of the mortgagees, by virtue of a 
katkina lease executed on the 5th March 1887 
by the mortgagees. The conditions of the 
katkina were that the plaintiffs, the mortgagors, 
would remain in possession, pay Government 
revenue, pay, also, to themselves rupees two 
hundred and sixty-five as hug-ajiri, and pay 
to the mortgagees, the sum of Rs. 375 as 
katkina rent which would include the interest 
payable on the mortgage money, namely, 
Rs. 300. 

The mortgagors never paid the kathna 
rent. The rent for the year 1294 was, 
however, realised by the mortgagees by suit. 
It is not necessary, therefore, to take into con- 
sideration the liability of either party for that 
year. From the year 1295 to 1298, the kathina 
subsisted. But the mortgagors paid nothing 
in the shape of katkina rent. The lessors 
instituted a suit, but could not realise the 
amount due under the decree obtained by 
them. 

Two questions arose with reference to the 
amount realisable for the period from 1295 to 
1298 B.S. : (1) Are the mortgazees entitled to 
get Rs. 300 per annum P (2) Are they entitled 
to Rs. 75 and interest P 

The Subordinate Judge has held that they 
were entitled to Rs. 375, that is, interest of 
Rs. 300 and profit of Rs. 75 inasmuch as 
under the katkina they were the lessors. But 
he has held that as their right, qua lessors, 
could not be exercised in the present suit for 
redemption, they must lose not only the profit 
of Rs. 75 per annum but also the interegt 
payable on the mortgage. k 

We cannot accept this viow of the relations 
between the parties. The mortgage subsisted, 
and this Court directed that an account should 
be taken asin an ordinary redemption snit. 
The interest payable on the mortgage, Rs. 300 
but not the profit of Rs. 75, was realisable 
as payment which was to be made to the 
mortgagees as such. There is no reason why 
interest should not be allowed to the mortgagees, 
We are, therefore, bound to allow the mort- 
gagees interest Rs. 800 per annum from the year 
1295 to 1298. The account taken in the lower 
Court should be modified by an additional 
Rs. 1,200 with interest at the rate of 12 per 
cent. from the end of each year on Rs. 300. 

As for the subsequent period, that is the 
period from the year 1299 to the middle of 
the year 1312 when the defendants got into 
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possession, there is no question that the 
mortgagees were bound to pay rupees 265 as 
huq-ajiri to the mortgagors. They are entitled 
to interest on this sum annually, that is to 
say, inasmuch as the mortgageas who were in 
possession did not pay Rs. 265 per annum, 
they were bound to pay interest on account of 
defanlt in payment of such sum. 

. The principle which we think reasonable to 
adopt is that,in the first instance, the sum 
of Rs. 265 should be deducted annually from 
the sum of Rs. 1,200 with such interest as 
nright accumulate on it at the rate of 12 per 
cent. per annum ; when the sum of Rs. 1,200 
is paid off by deductions of Rs. 265 per 
atnum, this sum is to be deducted annually 
from the sum of Rs. 4,000 and interest 
calculated annually on the remainder at the 
rate of 10 annas per cent. per month. The 
account should be taken here on this basis. 

The learned vakils for the parties have 
agreed that they will try to work out what 


-the amount would be, and intimate to us the’ 


result of their calculations. 

-As regards costs, the mortgagees, defendants, 
are entitled under the decree of this Court to 
the costs up to that date, that is to say 
Rs. 410, -annas 9 and pies 6 and Rs. 591, 
annas 8 ‘and pies 8, altogether, Rs. 1,002, 
annas 2 and pies 2. They are also entitled, 
as mortgagees in the suit for redemption, to 
the costs of the lower Court after the remand 
by this Court that is, to Rs. 370. We make 
no order as to the costs of this Court. 

. Decree varied, 


< (9 C. L. J. 636.) 
CALCUTTA HIGH COURT. 
Saconp Cm, Appeat No. 689 or 1902. 
August 11, 1905. 

Present :—Mr. Justice Pratt and Mr. Justice 
Bodilly. 

HARI BALLAV BOSE AND orners— 
PLAINTIEFS—ÅPPELLANTS 
VETSUs 
GOPI NATH RATH—Dersypant— 


j RESPONDENT. 

Religious Endowments Act (XX of 1868), s. 7— 
Suit for account against tehsildar—Matnfainable by 
Committee. 

A suit is maintainable by the Oommittee of a 
muth appointed under section 7 of the Religious 
Endowments Act ogainst a tehsjldgr for account, 
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Appeal from the decree of the Sub” 
Judge of Cuttack, dated January 31, 1902; 
reversing that of the Munsif of Puri, 
dated April 17, 1901. 

Babu Provash Ohunder Mitter, for the Ap- 
pellant. 

Babu Oharu Ohunder Ghose, for the Re- 
pondent. 

Judgment.—This wasa suit by the 
Committee of a muth appointed under section 
7 of Act XX of 1863 against a tehsildar for 
accounts. 

The Munsif in an exhaustive judgment 
held that the Committee were empowered to 
sue and he made the usnal decree for accounts. 
On appeal the Subordinate Judge held that 
the suit was not maintainable, and could be 
brought only by the Superintendent who had 
been appointed by the Committee. The 
Subordinate Judge has relied upon a Madras 
case K. Vencatabalakrishna Ohettiyar v. Kaliya- 
naramatyangar (1) which we think is inap- 
plicable, because there the Court was dealing 
with a Trustee and not a Superintendent, and 
further the powers of the Board of Revenue to 
which the Committee succeeded were prescrib- 
ed by s local Regulation which has no force in 
Bengal. Without examining more closely 
what were the powers of the Board of Revenue, 
we find from section 12 of Act XX of 1863 
that one of their powers was to recover the 
rent of the land or other property transferred 
to the Committée under that section. The 
Committee has thus powers equal to those of a 
landlord, whereas the Superintendent occupies 
the position of a manager subordinate to the 
Committee. 

Then it was admitted before us that the 
Committee is the recipient of the collections, 
and that the defendant’s salary is paid by 
them. The Subordinate Judge has left out 
of consideration other undispntable facts 
which are referred to in the judgment of the 
Munsif, as indicating the relationship between 
the parties, viz., that the Committee exercise 
the power of dismissal, and that, the defendant 
was dismissed by them and again reinstated 
on his executing a bond in favour of the mem- 
bers of the Gommittee. 

Woe think itis clear from the terms of the 
Act and the construction hitherto placed 
upon it that apart from admitted facts in the 
case the defendant is a servant of the Oom- 
mittee and answerable to th em, and as no 

(1) 6 M. H. 0. R. 48. 
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other issue was raised in the lower appellate 
Court, we seb aside the decision appealed 
against and restore that of the first Court 
with costs, 

Appeal decreed. 





(Not reported yet elsewhere.) 
CALOUTTA HIGH COURT. 
Sxconp Orvu, APPRAL No. 2350 or 1907. 
June 22, 1909. 

Present :—Mr. Justice Coxe and Mr. Justice 
Chatterjeo, 

GOURI SANKAR DATTA MOZUMDAR— 
PLAINTIFE— APPELLANT 


versus 
MINNAT ALI CHOWDHURI AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Evidence Act (Iof 1872), 8. 91—Kabuhyat, non- 
production of—Collection papers admisstble—Presump- 
tion that rent 18 same as m the preceding year. 

ere the plaint in a suit for rent showed 
that the suit was not based exclumvely on a 
kabulsyat executed by the defendant, but also on 
the collection of rent, and the plaintiff did not 
produce the kabulryat but filed collection papers to 
prove that the defendant was holding at the rate 
claimed by the plaintiff in the years prior to the 
years in suit: Held, that the collection papers 
were admissible in evidence, as they were not put 
in in proof of the terms of the kabulsyat, and section 
91 of the Evidence Act did not apply. 

A raiyat is presumed to hold in any year at tho 
same rent as in the preceding yoar. 

Appeal from the decree of the District 
Jadge of Noakhali, dated July 13, 1907, 
modifying that of the Munsif of Feni, dated 
December 17, 1907. 

Dr. Priya Nath Sen, and Babu Romesh 
Ohandra Sen, for the Appellant. 

Moulvi Nur-ud-din Ahmad, for the Re- 
spondent. 

Judgment.—tThis appeal arises ont 
of a suit for rent. The plaintiff’s case is 
that the ancestor of the defendants executed 
registered kabulzats in his favour. We are 
informed that these kabuliats were for terms 
of three years. It is recited in the plaint 
that on the strength ofthese kabuliats and at 
the rate of rent paid from before, the defend- 
ants’ ancestor and afterwards the defendants 
themselves paid the said rent and owned and 
held possession of the land. The suit has 
been decreed at the rate admitted by the 
defendants and the plaintiff appeals. 

The only point of law that arises in appeal 
is whether the District Judge is right in 
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holding that under section 91 of the Evidence 
Act the plaintiff is not entitled to adduce any 
other evidence than the kabuliats inasmuch as 
he suppressed the kabuliat in the trial before 
the Court of first instance. In our opinion, 
the view of the learned District Judge is er- 
roneous. The collection papers which have 
been excluded were not put in proof of the 
terms of the kabuliat to quote the words of 
section 91 of the Evidence Act. The plaint 
shows that the suit was not based exclusively 
on the kabultat but also on the collection of 
rent, A raiyat is presumed to hold in any 
year at the same rent asin the preceding 
year, and if the collection papers prove that 
these vatyats were holding at the rate claimed 
by the plaintiff in the years prior to the years 
in suit they will be certainly admissible in 
evidence whether. or not they might be 
given in proof of the terms of the original 
kabuliat. 

We think, therefore, that the decree of the 
learned District Judge should be set aside 
and that he should re-hear the appeal 
after considering the collection papers pro- 
duced. 

The costs will abide the result. 


Decree set aside, 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
LETTERS PATENT Appean No, 84 or 1908, 
June 21, 1909. 

Present :—Sir Tawrenbe Jenkins, Kr., ©. J.” 
and Mr. Justice Mookerjee. 
GOOROO PRASANNO LAHIRI AND 
a a (RESPONDENTS IN SECOND 
ÅPPEAL)—ÅPPELLANTS 
DET SUS 
AMBIKAMOYI DASYA AND ANOTHER— 
Derenpants—(APPELLANTS IN SECOND APPEAL) 


RESPONDENTS. 

Letters Patent, cl, 15—Judgment—Remand order, 

At the hearing of an appeal before a single 
Judge of the High Oourt, the case was remanded 
merely for the trial of certain issues of fact: 
Heid, that the order was no judgment within cl. 
16 of the Letters Patent and, therefore, was not 
appealable. 

Kalikristo Paul vy. Ramchunder Neg, 8 ©. 147, 
followed. 

Appeal from the order of Mr. Justice 
Doss, dated June 25, 1908, in Second Appeal 


No. 1089 of 1907, 
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Babus Dwarka` Nath Okuckerbutiy and 
Debendranath Bagchi, for the Appellants. 

Babu Shamatul Chandra Dutt, for the 
Respondents. 

Judgment.—this is an appeal pre- 
sented agninst 9 judgment passed by Mr. 
Justice Lal Mohan Doss, and a preliminary 
objection has been taken that as the learned 
Judge has merely remanded the case for trial 
of certain issues of fact no appeal is com- 
petent, In support of this contention, the 
decision in Kaltkristo Paul v. Ramchunder 
Nag (1) has been cited. This is a case which 
apparently has always governed the practice 
of this Court, and we think it cannot be dis- 
tinguished from that before us now. We, 
therefore, allow the objection and dismiss the 
appeal with costs. But in order that the ap- 
pellant before us shall not be prejudiced, the 
case on remand should again come before a 
single Judge. 

Appeal dismissed. 

(1) 8 ©. 147, 





(Not reported yet elsewhere. ) 

_ ALLAHABAD HIGH COURT. 
SEGOND Cryin Appean No. 1120 or 1908. 
June 10, 1909. 

Present :—Mr. Justice Alston. 
H. B. 8. DHALTWALL—Deranpaxnt— 
APPELLANT 
versus 


Mes. P. PUECH—Ptatyrivr—ResporDEnt. 

Easemen’, Implred—Tranafer—Tempnary use of 
pathway by permission of the owner of servient tere- 
mont does not give rise to casement. 

In the case of implied easements, that is oase- 
ments which are used from time to time only, 
such easements do not pass unless the owner by 
appropriate language shows an intention that they 
_ Should pass. Poldan v. Bastard, (1863) L. R. 10. B. 
156, referred to. 

The occasional use of a pathway by the pər- 
mission of the servient owner by way of grace 
does not give rise to a right of casoment. 

Second appeal from the decision of the 
District Judge of Saharanpore. dated the 
6th July, 1908, 

Nihal Ohand (with him J. N. Uhowdhrt), for 
the Appellant. 

Tej Bahadur, (for Satish Ohandra Banerji), 
for the Respondent. 

Judgment.—tThis was a suit brought 
by the plaintiff to have it declared that she 
had a right of way over the defendant’s land. 
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Mr. Dyer, a barrister who resided and 
practised at Mussourie, at one time owned two 
houses known as the “ Whitehouse” and the 
“Chalet.” He sold the Whitehouse to the 
plaintiff. Three years afterwards his widow 
sold the Chalet to the defendant. When the 
plaintiff bought the “ Whitehouse ” there was 
a narrow passage through which people at 
some inconvenience could approach its out- 
houses. People carrying loads, however, 
could not pass along the passage at all, so 
narrow was it. The plaintiffs contention was 
that because of the narrowness of the passage 
referred to, Mr. Dyer, who occupied the 
Chalet, was in the habit of allowing people to 
approach the Whitehouse out-houses by 
using a pathway that was admittedly within 
the Chalet boundaries. Tho plaintiff accord- 
ingly claimed that the defendant Dyer’s 
successor-in-title was bound in law to allow 
her the same privilege. It is admitted by Dr. 
Tej Bahadur that the deed conveying the 
Whitehouse to the plaintiff does not contain 
46 . . 
an express grant” of this right, nor does 
Dr. Tej Bahadur claim the user of the 
Chalet pathway upon the ground that it is 
strictly speaking a user of “ necessity.” The 
case for the plaintiff as it has been argued in 
this Court is that her title deed contains an 
expression which amounts to an “ implied 
grant ” of the use of the Chalet pathway as 
an easement. This contention is based on the 
presence in the plaintiff’s deed of conveyance 
of the word “roadways”. In this deed the 
vendor Dyer assigned and transferred to the 
plaintiff “all the estate called the Whitehouse 
with allits furniture, road ways, out-houses 
and compound, situated oppositethe Delhi and 
London Bank”, Now, could it be seriously 
argued that had the defendant read this 
passage before he bought the Chalet property 
he must have known that he was purchasing 
a property over which his neighbour, the 
plaintiff, had acquired a right of way to and 
from her out-houses. It will be observed 
that the word “its ” in the passage quoted 
clearly refers, so far as the furniture, the out- 
houses andthe compound are concerned, to the 
furniture, out-houses and compound belonging 
to the Whitehouse. Thisis not disputed. It 
is contended, however, that the word “ road- 
ways ” doos not refer, as Mr. Nihal Chand 
suggests it does, to certain roadways which 
the first Court found within the Whitehouse 
boundaries, but to roadways, thatis pathways, 
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in the Chalet grounds. In other words, Tam 
asked to construe the passage as though it read 
as follows “ I transfer all the furniture, out- 
offices and compound belonging to the White- 
house, and I, also, transfer a right of way over 
the Chalet’ property for butchers, charcoal 
burners and night soil carriers going to the 
Whitehouse”; for strange asit may appear 
“this is how the learned District Judge of 
Saharanpore has construed the clause. This 
‘strained and unnatural interpretation of the 
word “ roadways ”, which divorces it from its 
context and from its relation to the word 
“its ” which precedes it, is a construction 
' which I am unable to place on the passage. If 
the vendor had intended to give and the 
vendee had stipulatéd to receive a right of 
way over the Chalet property such asis con- 
tended for, I cannot believe that Mr. Dyer's 
resources of language were so small that he 
‘could find no better way than this of express- 
ing his intention ; for it is admitted that the 
conveyance was “drawa up by the vendor 
himself. ' The insertion of the word “ road- 
ways ” between the words “ furniture and 
out-houses ” would be an inapt method of 
expressing such an intention. In the case of 
Poldan v. Bastard (1), Obief Justice Earl 
said that in the case of implied easements, 
that is easements which are used from time to 
_ time only such easements do not pass unless 
_the owner by appropriate language shows 
"an intention that they should pass.” Candour 
would compel any one to admit that if Mr. 
Dyer intended to convey the easement claimed 
he used anything but appropriate language” 
in the deed of conveyance. The Subordinate 
_Judge, who was living at Mussourie at the 
time and had every opportunity of seeing the 
“property in question found that when the 
plaintiff bought the Whitehouse she could 
‘have made.a way of approach to her out- 
houses and been independent of the favours 
of her neighbour. She chose instead to 
block up the passage mentioned in the 


earlier portion of this judgment by utilizing: * 


“it for a bathroom, and, further, altered and 
extended what were servants’ out-houses into 
some sort of a cottage for the use of 
Europeans. Having regard to this conduct 
“of the plaintiff the Subordinate Judge was 
possibly right in finding that rhe had 
deliberately and within the meaning of sec- 
„tion 43 of the Indian _ Easements Act 

-(1) (1868) L. B. 1 Q. B, 158, - < 


“materially increased the burden on the 


servient heritage ” and had, thereby, extingu- 
ished the easement, assuming for the sake 
of argument that it ever existed. Of this 
aspect of the case, however, the learned 
‘District Judge on appeal said nothing. Mr. 


‘Dyer, so long as he owned the Chalet property, 


might have been willing in order to oblige his 
vendee te put up with the inconvenience and 
‘unpleasantness of having a miscellaneous 
assortment of individuals passing over his 
“property ; but one ean quite understand that 
‘when it came to preparing the conveyance he 


“would hesitate to transfer to the purchaser ® 
‘right so objectionable that it would seriously 


depreciate the valueof the Chalet property 
which he still retained, and would, undoubted- 
ly, hamper him in any attempt that he might 
make to disposeof that property subsequently. 
The plaintiff was probably allowed, as ari ‘act 
of grace, to use the Chalet pathway while tha 
Dyer family owned the Chalet; and ag she 
was suffering no present inconvenience she 
would probably have little thought of what her 
position might be-when some one else came 
into possession. of the Chalet. I find, 
therefore, that the plaintiff has “failed to 
prove, that she is entitled toa right of way 


„ovet any portion of the ground belonging to 


the Chalet property. ‘I, therefore, allow this 
appeal, set ‘aside the decree of the lower 
appellate Court and restorethat of the Court 
of first instance. The appellant will have his 
costs in all Courts. 

: SS - Appeal allowed.- 





(Not reported yet elsewhere.). 
CALCUTTA HIGH COURT. 


-MISOELLANEOUS Cryin APPRAL No, 201 or 190% 


_anp Cryit Rurs No. 1632 or 1909. 
June 17, 1909. 4 
Present :—Mr. Justice Chitty and Mr. Justice 
Carnduff. 
JOGENDRA LAL CHOWDHURY— ° 
Ae 
ATINDRA LAL “CHOWDHURY AND . 


` OTHERS—OPPOBIŻE PARTy--REsPoNDENTS. 

Probate and Administration Act (V of 1881), 3. 
84—-Administrator pendente lite, when to be ap. 
_pointed—Egecutor, ‘debtor to estate—No ‘obstacle td his 
“acting as ewecutor—Evecutör can file suit to save limit. 
ation, . before obtaimng” probate—Wrong enercise, of 
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discretion in appomtyng administrator pendente 
lite—High Courts power of interference. 

It is necessary that before appointing an adminis- 
tutor pendente lite the Oourt should be satisfied 
thai the appointment is ni and proper. 

Rendall v. Rendall, 1 Hare 152 and Bellew v. Bellew, 
4 8. and 8. 58, distinguished, 

Where there is no question as to the appoint- 
ment of the executor, the Court should refuse to 
appoint an administrator pendente lite. 

Mortimer v. Paull, L.R. 2 P. and D. 85, followed. 

Therefore, where the main object of the caveator 
‘was to get the first will substituted for the 
second which was impugned, but in both the wills 
the petitioner was appointed the executor: Held, 
that no appointment of an administrater was 
necessary. 

The fact that the person appointed as executor 
by a will, is a debtor to the estate, is no obs- 
tacle to his acting as executor or-remainmg in 
charge of the estate pending the probate pro- 
ceedings, especially when the amount of debt is 
not large and he has not in any way misrepre- 
sented that amount. 

An executor named in a will has the power to 
-file suits if necessary to recover any debts due to 
«tho estate: he cannot obtain a decree until his 
position is confirmed by probate; but limitation will 
be saved. 

Where there is no necessity for the appointment 
of an administrator pedente lite, but the District 
Judge appoints one, he does not exercise bis dis- 
cretion judicially, and the High Oourt will in- 
terfere. 

Appeal from the order of the District Judge 
of Hooghly, dated April 30, 1909. 

Mr. B. Chuckerbutty, Counsel, Dr. Rash 
Bekari Ghose, Babus Bodo Nath Dutt, Bepin 
Behary Ghosh, Sarosht Charan Mitra and Jadu 
Natl. Mandal, for the Appellants. 

Mr. B. O. Mitter, Counsel Babus Sailendra- 
enath Palit and Haris Oharan Gangult, for the 
Respondents. 

Judgment.—Jogendra Lal Chowdhury 
“applied to the District Judge of Hooghly 
for probate of the will of his father Badan 
Chandra Chowdhuri dated 17th July 1901, of 
which he is named asthe sole Executor, 
Badan Chandra Chowdhuri died on 18th 
Angust 1907. On 29th August 1908 the 
respondent Atindra Lal Chowdhuri a grand- 
son of Badan Chandra Ohowdhburi filed a 
caveat. He did not deny the factum of the 
will of 17th July 1901 which was duly re- 
gistered, but pleaded that the execution of 
it by his grandfather was procured by the 
‘undue influence of the appellant. He claimed 
that a former will of 8rd July 1899 (which 
was also registered) was the true last will 
of the testator. By the former will he would 
have received a share in the testator’s estate. 
"By the latter he was entirely disinherited. It 
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is admitted that of the former will, as of the 
latter, the appellant was appointed role 
executor. On 28rd December 1908 Atindra 
Lal Chowdhury filed an application for the 
appointment of an administrator pendente lite. 
The application was heard by the District 
Judge on the 6th February 1909. On 30th 
April 1909, he passed an order that an ad- 
ministrator pendente lite should be appointed, 
and on 6th May 1909 he appointed Babu 
Girindra Nath Banerji, pleader, as such ad- 
ministrator. Against this order Jogendra 
Lal Chowdhuri has appealed. No exception 
is taken to the administrator appointed on 
personal grounds, but itis contended that 
such an order was wholly unnecessary in 
this case. A 

It was contended by counsel for the res- 
pondent No. 1 that in contested probate 
proceedings, where the case is likely to be 
protracted, an order for an administrator 
pendente lite will be made as of course, and he 
relied upon the cases Rendall v. Rendall (1) 
and Bellew v. Bellew (2). Those cases were 
decided before the passing of the Court of 
Probate Act, 1857, section 70 of which cor- 
responds with section 34 of the Indian Probate 
and Administration Act, 1881. It is neces- 
sary in England, and must also be necessary 
here, that in each case the Court should be 
satisfied that the appointment is necessary 
and proper (see Williams on Executors Vol. 
I p. 400). The circumstances of this case are 
somewhat peculiar. The ‘caveator did not 
in these probate proceedings put forward 
any objection to the appellant’s appointment 
as executor, nor to his acting in that capacity. 
On the contrary he desired and still desires 
to set up the former will of which also (as 
we have said) the appellant is the named 
executor. Moreover, for more than a year, 
t. e., between the death of the testator and 
the application for probate, the caveator raised 
no objection to the estate remaining in the 
appellant’s hands, nor did he in fact do so 
for four monthé after the application for 
probate. It is clear that his main object was 
and is to get the first will substituted for the 
second, in which case the appellant would 
still be entitled to administer the 
estate as executor. In this respect the case 
is not unlike that of Mortimer v. Paull (3) 

(1) 1 Hare 162. 

3 4 8. and 8. 58, 

(8) L. R. 2 P. and D, 85, 
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where there was no question as to the ap- 
pointment of the executor and the Court, 
accordingly, refused to appoint an administra- 
tor pendente lite. 

It remains then to be considered whether 
there is anything against the appellant per- 
sonally which would necessitate the Court 
taking the estate out of his hands at the 
present stage and entrusting it to a stranger. 
The charges which the caveator has pre- 
ferred against the appellant in his present 
application are that he has concealed a 
number of Government promissory notes 
belonging to the estate, that he has fraudu- 
lently suppressed accounts which the testator 
had with certain Banks, that he. withdrew a 
sum of Rs. 3,360 from the National Bank of 
India without authority that he has ma- 
nipulated and falsified a book of account of the 
testator by making entries and alterations 
in pencil; that heis indebted to the estate 
of the testator; that there’ are debts to the 
estate which are likely to become time- 
barred, and that during his father’s life- 
time he received rents from tenants without 
granting them receipts. The learned District 
Judge has gone through these charges and 
has found that not one of them is proved. 
We need not deal with them in detail. It is 
sufficient to say that we entirely agree. 
It is, however, necessary to say that, in our 
opinion, the mode in which the accounts were 
kept during the testator’s life-time, and any 
laxity, there may have been in keeping them, 
has absolutely no bearing on the present 
question. It appears that the appellant held 
a power-of-attorney from his father for the 
management of his property, the accounts 
were written by one Sarada, aclerk in the 
local municipality, and occasionally checked 
by Raghu Nath Dass, pleader. The sub- 
sequent action of the appellant and Raghu 
Nath Dass with respect to the book ofaccounts 
for the period preceding the testator’s death 
appears to us to tell rather in favour of the 
appellant than against him. The pencil entries 
and notes show that what he was doing was 
fair and above board, and we have no doubt 
that his object was to reduce to something 
like order the accounts which admittedly had 
been imperfectly kept. The fact that the 
appellant is a debtor to the estate, which he 
admits, would be no obstacle to his acting as 
executor or remaining now in charge of the 
estate. It does not appear that the amount 


is large or that the appellant has, in any 
way, misrepresented that amount. 

The fact, that some debts may be about to 
become barred by limitation, has no bearing 
on the question before us. As executor named 
in the will appellant has the power to file 
suits if necessary to recover any debts due to 
the estate. He could not (itis true) obtain 
a decree until his position was confirmed 
by probate, but limitation would be saved. 

The learned District Judge has proceeded 
on a ground which was not put forward by 
the caveator in his application, namely, that 
the appellant has not satisfied him that he 
is at present keeping proper accounts of the 
estate. Weare assured by his counsel that 
he is. The learned District Judge does not 
appear tc have held any enquiry on this 
point and has certainly decided against the 
appellant without examining him or giving 
him an opportunity of disproving the sug- 
gestion. It was contended that the matter 
was one within the discretion of the learned 
District Judge and that this Court would not 
lightly interfere with the exercise of that 


-discretion. With this we entirely agree, and 


we should certainly not interfere unless we 
were convinced that the discretion had not 
been judicially exercised. We regret, how- 
ever, that we are forced to come to such a 
conclusion in this case. The learned District 
Judge has found all the points urged against 
the appellant in his favour, and has decided 
against him on another point, which he was 
never given a proper opportunity of meeting, 
We cannot see that there is any necessity for 
an administrator pendente lite in this case. 
There is no reason why the probate proceed- 
ings should not be disposed of at an early 
date. In our opinion, they have already been 
unduly protracted. That the learned District 
Judge cannot have regarded this question as 
one of urgency would appear from the fact 
that his decision was not pronounced until 
nearly three months after the hearing of the 
application. The appeal is allowed and the 
order of the District Judge appointing Babu 
Girindra Nath Banerjee administrator pendenta 
lite is discharged. Respondent No. 1 must 
pay to the appellant his costs of this appeal. 
We assess the hearing fee at 5 gold mohurs. 
The other respondents must bear their own 
costs. It is not clear’ why they were made 
parties to the probate procgedings. They are 
supporting the pi “propounded by the ap- 
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pellant and their only object, we are told, was 
to answer some allegations made against them 
by the appellant. This could have been done 
by affidavit without making them parties to 
the proceedings. 

The rule which we granted in this case 
for an interim stay was adjourned to the 
hearing. It is unnecessary now that the 
appeal is decided. It is, accordingly, dis- 
charged. No order as to costs. 

Appeal allowed. 


(90. L. J. 421 ; 13 C. W. N. 611). 
CALCUTTA HIGH COURT, 
'  Recourar Ormi APPEAL No. 31 or 1908. 
December 22, 1908. 
Present :—Mr. Justice Caspersz and 
Mr. Justice Doss. 
F. F. CHRISTIEN—Derenpant No. 1— 
APPELLANT 
versus 
THKAITNI NARBADA KUNWARI— 
PLAINTIFF-—-RESPONDENT, 

: Practice—Declaration tn farour of person not party 
to sut—Oonstruction of grant—~Khorposh sanad— 
Grant of income or of rents—AInterest in land—Meusure 
of tnterest—Life tenant—Right to partition. 
. A Court is not justified in making any doclaration in 
favour of persons who are not parties to the suit, and 
on whose behalf no claim was set up in the suit and no 
issues were raised in regard to it. 

The only reasonable mode of ascertaining tho real 
intention of the grantor of a khorposh anad, where 
tho words are not unambiguous, is to interpret them 
in the light of the circumstances existing at the date 
of the grant and of the subsequent conduct of the 
parties. 

A grant of income or of rents and profits derived 
from a jungle conveys an interest in land ; but what 
the measure of such interest in any particular case 
may be, and whether it entitles the grantee to onjoy 
the income merely for life or to deal with the corpus, 
depends upon the nature and duration of the grant. 

If there existed any real possibility of the corpus 
being destroyed by the supposed deforestation of the 
jungles, it would afford an argument not for withhold- 
ing possession from the grantee or for denying parti- 
tion. but for holding the grant to bo void on the gronnd 
of its apparent unreagonableness. 

Grants of life-estates in what are called “ timber. 
estates ” and “ mineral estates” are valid in law. 

Dashwood v, Magniac, (1891) 3 Oh. 308 ; and Lony. 
word v. Honpoood, L. R. 3 Eq., 809, followed. 

Neither mere difficulty in making a division of pro- 
perty, nor inconvenience, nor poouniary loss, likely to 

o produced by the division will suffice to bar 4 
right to partition. 

Parkar v. Gerard, (1754) Amb. 206 ond Musammat 
Sundar v, Musammat Parbati, 12 A. 51 ; 16 I, A. 186, 
referred to. 


The fact that the co-owner who asks for partition ig 
2 life-tonant and not an absolute owner, is no ground 
for refasing partition. 

Hobson v. Sherwood, 4 Beav. 184, followed. 

Appeal from the decree of the Sub-Judge 
of Hazaribagh, dated September 26, 1907. 

Mr. S. P. Sinha, Advocate-General, Mr. 
G. B. McNair and Babus Joy Gopal Ghosa and 
Mahendra Kumar Mitra, for the Appellant. 

Babus Golap Ohandra Sarkar, Digambar 
Chatterji and Ambika Charan Banerji, fur the 
Respondent. 


Judgment.—tThis appeal arises out 
of a suit for a declaration of certain rights in, 
and for partition of, two tracts of jungle 
situated in Gadi Domechanch in the District 
of Hazaribagh. Tekait Churaman Singh was 
aformer proprietor of the Gadi. He was 
succeeded by his son Tekait Tohal Ram 
Singh who was succeeded by his uncle Tekait 
Maharaj Singh, since deceased. The defend- 
ant No. 3is the sonof Maharaj Singh and is 
the present Tekait of the Gadi. Defendant 
No. lisa bybil-wafadar or mortgagee from 
the latter under a mortgage executed some- 
time in 1901. Tekait Maharaj Singh, the 
father of defendant No. 3 being desirous that 
the plaintiff should “ pass her life with com- 
fort, honour and power” granted to her by a 
khorposh sanad bearing date the 6th December 
1894, two mouzas, Raidih and Kusabana, ten 
bighas of paddy land, and half the income of 
jungle collections from bankar mahsul and half 
the prica of wood in Gadi Domechanch for 
her life by way of maintenance. Since the 
date of this grant the plaintiff has been and is 
now in possession of these two mouzas and 
the paddy land and was in receipt and enjoy- 
ment of the jungle collections until 1904 
when, in consequence of certain disputes 
between her and defendant No. 1 concerning 
the right to cut sakua trees from the jungles 
in suit, a proceeding was held under section 
145 of the Criminal Procedure Code and the 
jungles were placed under attachment by the 
order of the Criminal Court. The plaintiff 
has, therefore, brought this suit asking for a 
declaration that she is entitled to sell sakua 
trees from the jungles in suit and to realise 
half the proceeds thereof; and also for 
partition of the jungles by division into two 
equal parts. 

The defendant No. 1, who alone contested 
the suit, averred that by the khorposh sanad, 
the plaintiff is only entitled to realise bankar 
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mahsul in respect of such wood only as is not 
valuable, and is only used for fuel, and that 
she can also receive half the sale-proceeds of 
such valuable trees that dry up and fall by 
themselves, but that she had no power to 
destroy the jungle. The defendant No. 3 
supported the plaintiff. Upon these pleadings 
the two cardinal points for decision were 
embodied in issue No. 5:—What are the 
rights of the plaintiff in the jungles in suit ? 
And in issue No. 4:—Is the plaintiff entitled 
to have the jungles partitioned out ? 

The Court below has held that the plaintiff 
is entitled to collect half the bankar mahsul 
and half the tolls levied on the manufacture 
of catechu and the rearing of silk cocoons, as 
also,some other minor profits; and further that 
the plaintiff is entitled to cut or to have cut 
and to sell sakua and other trees of the jungles 
in suit and thatthe defendant is likewise 
entitled to exercise the same right of cutting 
and selling similar trees of the jungles ; and 
in order that these rights may be effectually 
exercised and that the parties may peacefully 
exercise these rights in the future, the Court 
below has directed a partition of the jungles. 
The Subordinate Judge has proceeded to make 
a further declaration that the rights of the 
plaintiff and defendant No. 1, in these jungles 
are subject to the customary rights therein of 
the different classes of ratyats of Gadi 
Domechanch. 

The defendant No. 1 has appealed, and, on 
his behalf four contentions have been raised : 
(1) that the declaration of certain rights in 
favour of tho different classes of ratyats of 
Domechanch, they being no parties to the 
suit, was in error, (2) that the plaintiff is not 
entitled to cut any of the jungles but only to 
receive from defendant No. 1 half the pro- 
ceeds from the sale of trees that may be cut 
and sold by, or at the instance of defendant 
No. 1, (8) that the plaintiff is not entitled to 
any portion of the tolls levied on the 
manufacture of catechn and the rearing of 
silk cocoons, and (4) that the plaintiff 
is not entitled to any decree for partition. 

We are clearly of opinion that the first of 
these contentions is right. As the ratyats of 
Gadi Domechanch are not parties to the 
present suit, and no claim was set np on their 
behalf in the present suit, and inasmuch ag 
no issues were raised in regard to it, we think 
the lower Court was not justified in making 
pny declarations in their favour. 


The determination of the questions involved 
in the secondand third contentions, turns 
upon the construction of the khorposh sanad, 
dated the 6th December 1894. ' 

The sources of income derived from the ` 
jungles consist of (1) bun bankar mahsul or a 
toll of 12 annas per cart or plough per year 
on villages for taking wood other than sakua 
for fuel ; (2) proceeds of sale of sakua wood for 
house-building and other purposes, and (3) 
tolls on the manufacture of catechu and the 
rearing of silk cocoons. The Subordinate 
Judge has found that the total yearly income 
from the sale of wood from the jungles in 
suit is Rs. 500, and that the catechu and 
cocoon industrties are so limited that a profit 
of Rs. 5 or Rs. 10 only is derived from them 
at intervals of 2 or 8 years. 

The material words of the sanad bearing 
upon the present questions are“ that she ”' t.e., 
the plaintiff “ during her life-time shall have 
full rights and powers as owner of holding 
possession, making settlement and of making 
collections from the properties mentioned 
below.” These properties as specified are 
mouzas Raidih and Kusabana together with 
16 bighas of rice land within certain bound- 
aries. Then follow the words around which 
the discussion at the bar has chiefly centred. 
They are: “half the income of jungle collec- 
tion from bankar mahsul and half the price of 
wood (lakri) in Domechanch are granted to 
her.” In construing those terms regard must 
be had to the different kinds of collections 
that were made or, in other words, the 
different sources from which income used to 
be derived by the grantor at the time of the 
grant. The income derived from bankar 
mahsul or the sale of wood for fuel and from 
the sale of sakua trees (which it ‘may be 
mentioned in passing are so thin that their 
price is Re. 1 per ten pairs, t.e., 8 pice per 
tree) for building, and other purposes, was at 
the time of the grant and isnow, as we have 
already pointed out, the principal item of 
income. The tollage on the catechu and the 
cocoon industries was at that time and is now 
very small indeed. It seems clear that by 
the words in question the grantor intended to 
assign to the plaintiff all these sources’ of 
income from the jungles. Inthe absence of 
any express reservation in this grant of any 
particular sources of income, and regard being 
had to the small imcome derived’ from the 
catechu ‘and cocoon industries, we are of 
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opinion that the latter sources of income were 
also intended to be assigned to her. It has been 
suggested that the cocoon industry may 
possibly, in the hands of more enterprising 
persons like the defendant No. I, admit of 
considerable development and a much larger 
income may be derived from that source. We 
think, however, that, in ascertaining the real 
intentions of the grantors in making this 
grant, we ought not to take such a contingency 
into account. The only reasonable mode 
of ascertaining such intentions, where the 
words are not unambiguous, is to interpret 
them in the light of the circumstances exist- 
ing at the date of the grant and of the sub- 
sequent conduct of the parties. Itis common 
ground that ever since the date of the grant, 
the plaintiff has been in the receipt and 
enjoyment of all sources of income derived 
from the jungles including the tolls from the 
catechu and the cocoon industries. It may be 
that, in the future the plaintiff may derive a 
larger income from this source, but that is no 
reason why, if the grantor intended to assign 
to her this item of income, she should not 
have the benefit of any improvement in that 
income. At the same time we are clearly of 
opinion that the grantor did not by the words, 
we have quoted, intend to grant to her the 
right to take mica or any other underground 
minerals, 

The principal contention raised before us 
on behalf of the appellant is embodied in 
the fourth and the last point, namely, 
that the plaintiff is not entitled to a 
decree for partition. This contention has 
been rested on two grounds, first, that the 
‘words in question do not create in favour of 
the grantee any interest in the land, but that 
they merely confer on her a right to receive 
from the grantor as her successor in interest a 
share of the income from the jungles which 
may be collected by him, and secondly, 
assuming that the words do create an interest 
in land, if the grantee, who has an interest 
for life only, were permitted to cut trees on 
the jungles she might do so to such an 
unlimited extent that it might possibly lead 
to the destruction of the corpus, i.6., the 
inheritance to which the grantor or his suc- 
cessor-in-interest is entitled after the determi- 
nation of the life-estate. 

As fo the first of these grounds, we think 
the words used are sufficient to create an 
interest in land. A grant of income or of rents 


and profits derived from a jungle conveys, in 
our opinion, an interest in land. What the 
measure of such interest in any particular case 
may be, and whether it entitles the grantee 
to enjoy the income merely for life or to deal 
with the corpus depends upon the nature and 
duration of the grant. Ifa stranger were to 
trespass upon the jungles and cut and carry 
away some trees from it, it would be the 
grantee for life of the income from the jungle 
and not the reversioner or the remainder-man 
who would have the right to sue for damages 
for such trespass, and this is so because the 
possession of the jungle is in him and the 
trespass is an infringement of his possessory 
right in the land. Such possessory right is, 
in our opinion, an interest in the land. Regard 
being had to the nature of the recitals and 
the operative words in the deed, wedo not 
think that Tekait Maharaj Singh intended to 
create in favour of the widow of the last 
occupant of the Gadi, a right to a mere 
pecuniary allowance, (which if the appellant’s 
contention is right, it would be) such allow- 
ance consisting not of any fixed sum but 
fluctuating in amount according tothe arbitrary 
will of the grantor or perhaps amounting 
to nothing in any particular year if he only 
chose not to realise any income from the 
jungles. 

As to the second ground, we think that it 
is equally untenable. It seems to us that if 
there existed any real possibility of the corpus 
being destroyed by the supposed deforestation 
of the jungles, it would afford an argument not 
for withholding possession from the grantee 
or for denying partition, but for holding the 
grant to be void on the ground of its apparent 
unreasonableness. The cases of Dashwood 
v. Magniac (1) and Honywood v, Honywood (2), 
however, go to show that grants of life-estates 
in what are called “timber estates” and 
“ mineral estates ” are unquestionably valid in 
law. Besides, it would appear from a 
careful examination of the nature ofthe subject- 
matter of the grant that there is no foundation 
for such a supposition. The periodical crop- 
ping of underwood for purposes of fuel and 
trees in the disputed and neighbouring jungles 
soon as they attain the size and dimension 
necessary to make them fit for house building 
and for other purposes in these rural localities 
is necessary not only to realise an income from 


(1) (1891) L. R. 3 Ch. 308. 
(2) L. R. 3 Eq. 309. 
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them but also to make room for the develop- 
ment of other trees in the same jungle. 
During the time of the previous proprietors 
of the Gadi, such periodical croppings and 
sales of wood have been the customary mode 
in which the jungles have long been enjoyed. 
If by overcropping, these jungles are destroy- 
ed in any year, several years would have 
to elapse before they eould yield any further 
income. It is obvious that self-interest 
alone would prevent sucha suicidal policy. 
Moreover, the practice in these jungles has 
been for the buyers themselves to cut the 
required number of trees on prepayment of 
price. To suppose an unlimited cutting down 
of trees isto suppose an unlimited demand 
for them, of which there is no foundation 
whatever in the evidence. 


Tf at any time the plaintiff cut down the 
trees in the jungles to such an extent as to 
create a reasonable apprehension of wanton 
destruction of the jungles, tho law provides 
ample means by which the defendant No. 1 
can protect his interest, namely, by a suit for 
an injunction. 


The essence of the right of a co-owner to 
enforce partition of joint property, as pithily 
put by Domat, is that “it would be contrary 
to good manners that the proprietors should 
be forced to have always an occasion ef fall- 
ing out, by reason of the undivided possession 
of a common thing; ” Civil Law, Pt. 1, Bk. 
11, Tit. V. para. 11. Hence, neither mere 
difficulty in making a division of property, nor 
inconvenience, nor pecuniary loss, likely to be 
produced by the division will suffice to bar 
such a right. See Freeman on Co-tenancy and 
Partition, paragraphs 438, 438; see also, Mayfair 
Property Company v. Johnston (8), where the 
earlier cases are reviewed. In Parkar v. Gerard 
(4), the report, which is very short, contains 
this passage :—“ On a bill for partition, Sir 
Thomas Clarke, M. R. said that such a bill is 
a matter of right, and there is no instance of 


not succeeding in it.” In Sundar v. 
Parbati (5), their Lordships of the 
Privy Council observed :— It is impossible 


to hold that a joint estate is not partible.” 
Nor is the fact, that the co-owner who asks 
for partition is a lifetenant and not an 
absolute- owner, any ground for refusing 
(8) woe L. R 1 Ch. 608. 
6 1754) Amb. 238. 
(5) 12 A. 61; 161, A. 186, 


partition [Hobson v., Sherwood (6) ]. Itis 
settled law that co-owners of limited and 
qualified estates under the Hindu Law, such 
as Hindu widows and danghters are entitled 
to enforce partition inter se of. joint property 
[Janokt Nath Mukhopadhya v. Mathura Nath 
Mukhopadhya (7), Qajapathi Nilamani v. Gaja- 
pathi Radhahamani (8), Bepin Behari Moduckv. 
Lalmohun Ohattopadhya (9), Musammat Dal 
Koer v. Musammat Panbas Koer (10), Durga 
Nath Pramanik v. Ohintamoni Dassi (11), Rama- 
kal v. Ramasami Natckan (12).] Of course, the 
right to partition in such cases is not, as laid 
downby the Privy Council in Sri Gajapaty Ni- 
lamani Pattumohadevi v. Sri Gajapaty Radha- 
mont Pattumohadevi(8)a right to enforce “abso- 
lute partition,” partition, in the popular sense 
of the term, buta right to have an arrangement 
for separate possession and enjoyment of the 
respective shares, of the co-owners, the nature 
and duration of such ‘separate possessian and - 
enjoyment” depending on the nature and 
duration of the limited interest. 

The result, therefore, is that the decree of 
the Court below, in so far as it qualifies the 
rights of the plaintiff and defendant No. 1 by 
declaring them to be subject to certain 
customary rights of the different classes of 
ratyats of Gadi Domechanch, must be set 
aside, and we direct that such qualification be 
expunged from the decree ; we further direct 
that the decree of the Court below be varied 
by adding a declaration that the plaintiff is 
not entitled to take mica or any other un- 
derground minerals from the jungie. In‘all 
other respects the decree of the Court” 
below is affirmed and this appeal dismissed 
with costs. ` 

: Appeal dismissed. Decree varied. 
(n (1841) 4 Beav. 184. 
7) 9 O. 580 (F. B.) 
8) 1 M. 290; 1 C. L. R. 97 ; 4 I. A. 212. 
(9) 12 0. 209. - 
(10) 8 O. W. N. 658. 


(11) 310. 214. 
(12) 22 M. 522. 
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(9 C. L. J. 429.) 
CALCUTTA HIGH COURT. 


Seconp Crvim, Aprean No. 420 or 1907. 
July 14, 1908. 
Present:—Mr. Justice Mitra and Mr. Justice 
Bell. 
BANSI LAL BHAGAT AND OTHERS— 
PrLantirrs—APPRLLANTS 
versus 
DURGA PRASHAD—Drrexpant—RE- 


BPONDHNT. 

Mortgage—Sub-mortgagee—Right to bring mortgaged 
property to sale—Furmal transfer of mortgagee’s interest 
not necessary. 

One of the objects which a Court of Equity ought 
always to have in view is to mmimize the number 
of cases which may arise out of the relation between 
the parties to a mortgage. 

Therefore, a sub-mortgagee should be allowed to 
bring the property mortgaged to sale for the amount 
of the original mortgage, as the equities between the 
parties may then be adjusted in one snit. 

Aluthu Vijia Rayhunatha Ramachandra Vacha 
Mahali Thuras v, Tenkatachallam Chetti, 
20 M. 35, followed. 

Ganga Prasad +. Chuni Lal, 18 A. 113 and Ram 
Jatan Rai y. Ramhit Singh, 27 A, 611, not followed. 

No formal assignments arenecessary in this country 
of the mortgagee’s interest to create a sub-mortgage. 


Appeal from the decree of the District 
Judge of Patna, dated November 27, 1906, 
reversing that of the Sub-Judge of that 
District, dated June 5, 1906. 

Babus Joges Ohandra Roy and Ganesi Dutt 
Singh, for the Appellants. 

Babus Mahendra Nath Roy and Karunamoy 

Bose, for the Respondent. 
. Judgment.—the facts of this case 
are somewhat complicated ; but they are fully 
set out in the judgment under appeal and we 
need not repeat them. The equities between 
the parties have to be ascertained on the ap- 
plication of principles which regulate the 
rights of sub-mortgagees. 

The plaintiffs are sub-mortgagees with re- 
spect to property No. 4 mentioned in the 
schedule to the plaint. The property be- 
longed to Durga Prasad and he mortgaged it 
first to one Mohan Lal. Then he gave a zurpeshg? 
lease for Rs. 2,000 to defendants Nos. 1 and 4 
and the father of the defendants Nos. 2 and 3. 
The mortgage money was Rs. 2,000 and the 
mortgagees were to remain in possession 
under the covenants in the deed and pay as 
hug asiri a certain sum to Durga Prasad. 
Mohan Lal's debt was paid off by the mort- 
gagees. In order to pay off the debt due to 
Mohan Lal and for other purposes, the mort- 
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gagees sub-mortgaged property No. 4 as well 
as three other properties of theirs to the 
plaintiffs. 

After the execution of the sub-mortgage, the 
mortgagees failed to pay the hug aziri to 
Durga Prasad. Durga Prasad instituted a 
suit for rent, though the suit might be 
dealt with as a suit on a contract between 
the parties and not strictly as suit for 
rent. He got a decree and sold the interest 
of the mortgagees. It is not clear what 
was the precise interest which was sold 
whether it was the lease-hold interest or 
the entire zurpeshg: interest. It is unneces- 
sary, however, to discriminate between 
interest of the mortgagees and their interest 
as lessees, because the two interests were 
combined and the sub-mortgagees, the pre- 
sent plaintiffs, not having been parties to 
the rent suit or suits and their sub-mortgage 
not having been dealt with under the 
procedure laid down under section 167 of 
the Bengal Tenancy Act, the sub-mortgage 
must be considered as subsisting notwith- 
standing the sale of the lessee’s interest. 
The sub-mortgagees had either the right to 
redeem the interest which was acquired by 


Durga Prasad or to sell the interest 
of their mortgagors, the original 
mortgagees. The decree in such a 


case would be a decree for sale of pro- 
perty No. 4 for Rs. 2,000 less amy amount 
that might be recovered by sale of other 
properties and less such money as was 
payable by the mortgagees to Durga Prasad 
as hug amri with liberty to Durga Prasad 
to redeem property No. 4 by paying off 
the amonnt thus found. The Subordinate 
Judge did not pass a decree exactly in that 
form. He, however, passed a decree which 
satisfied the plaintiffs but Durga Prasad was 
not satisfied. 

The learned vounsel for the plaintiffs-appel- 
lant has not attempted to support the decree 
of the first Court in so far as its form is 
concerned. He contended that the decree 
should be a decreo as in an ordinary mort- 
gage suit with limitations as to marshall- 
ing and as to rights purchased by Durga 
Prasad under his decree. On the other 
hand, it has been contended by the learned 
counsel for Durga Prasad that, as sub- 
mortgagees, the plaintiffs have not the 
right to bring the mortgaged property to 
sale, 
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t! Two authorities have been cited before 
us from the Reports of the Allahabad 
High Court and also a case of the Madras 
High Court in which a contrary view was 
taken. Ganga Prasad v. Ohunt Lai (1), Ram 
Jatian Rat v. Ramhit Singh (2), Muthu 
Vijia Raghunatha Ramachundra Yacha 
Mahali Thurai v. Venlatachallan Ohettt (3). 
One of the objects which a Court 
of Equity ought always to have in view 
is to minimize the number of cases which 
may arise out of the relation between the 
parties to a mortgage. The view taken by 
the Allahabad High Court would involve 
the necessity of two suits, a suit on the 
wub-mortgage, and, after the foreclosure of 
the interest of the sub-mortgagors, 8 suit 
on the original mortgage; whereas, accord- 
ing to the practice which is followed in 
the Courts of Equity and the Madras High 
Court, the equities between the parties may 
be adjusted in one suit by allowing the 
sub-mortgagee to bring the property mort- 
gaged to sale for the amount of the original 
mortgage. 

The second difficulty attempted to be raised 
in the plaintiffs’ way is that there was no 
formal transfer or assignment of the surpeshgt 
interest, but no formal assignments are neces- 
sary in this country. 

The original mortgagees failed to pay to 
Durga Prasad the hug aziri fora time and 
Durga Prasad had to bring suits for arrears 
of rent. If an account were taken between 
the zurpeshgidars and Durga Prasad the 
amount payable ashugaziri would have to 
be taken into consideration and a reduction 
would have been allowed from the mortgage 
money. Durga Prasad is entitled to the 
benefit of this amount. The amount has 
been found on calculation to be Rs. 805-14-5 
gas, This amount should be deducted from 
the sum of Rs. 2,000 and an order should 
be made for sale of property No. 4 for the 
balance, if the balance be not further reduced 
by the sale of properties Nos. 1 to 3. 

As regards the subsequent period from the 
date of sale, we are of opinion, that the ba- 
lance thus found should bear interest at 12 
per cent. perannum. The sum-of Rs. 194 
and odd which is in deposit in Court may be 
paid back to Durga Prasad. 

(1) 18 A. 113. 


. (8) 27 A. 511. 
(3) 20 M. 35. 
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A i 

The plaintiffs will get their “costs in this © 
litigation from the defendants Nos. 1 to 4. 
As between the plaintiffs and Durga Prasad, 
each party will bear his and their own costs 
throughout. The costs payable by the de- 
fendants Nos. 1 to 4 to the plaintiffs should be 
added to their mortgage money. 

Appeal allowed, 


(9 C. L. J. 412.) 
CALCUTTA HIGH COURT, 
RRGULAR Cryin APPRAL No. 203 or 1880. 
February 10, 1882. 

Present :—Mr. Justice Mitter and Mr. Justice 
Maclean. 
GIRIDHARI SINGH—Derenpant— 
APPELLANT 


versus 
MAHARAJA LUCHMESSUR SINGH 
BAHADUR—Ptatnti¥r—RESPONDENT. 
Milkiat, construction of—Babua allowanres—. 
Property not separated from semindari—Payment of 
Road Cess by xemindar— Voluntary payment, 

Grants by way of Babua allowances by milkiat 
sarads to the younger sons of a Rajaare different from 
absolute grants, because the Government revenue is 
payable to the Raja, the property never being sepa- 
rated from the semindari ab all. 

Babu Ganesh Dutt v. Maharaja Maheshwar Singh, 
6 M. I. A. 164, followed. 

The Raja for the time being cannot, by any act 
of his own, diminish the profits of or impose a lis.” 
bility on the property granted, but the case of a 
Cess imposed by Government on the property isa 


‘burden which the grantee must bear, and if the 


Raja has paid it, he is entitled to recover it from 
the grantee who cannot plead that the payment by 
the Raja was voluntary and not recoverable. 


Appeal from the decree of the Second Sub- 
Judge of Tirhoot, dated May 15, 1880. 

Babus Mohesh Ohandra Chowdhury and 
Umakalt Mukherji, for the Appellant. 

Mr. Bell, Munshi Mohammad Yusuf and 
Babu Ram Charan Mittra, for the Respondent. 

Judgment.—tThe plaintiff respondent 
brought the suit out of which this. appeal 
arises to recover from the defendants (one 
of whom only appeals) the sum of 
Rs. 19,665-13-7} with interest thereon to the 
close of the year 1879, that sum being the 
amount of Road Cess paid by the plaintiff on 
account of certain villagesheld by the defend- 
ants within the Raj of the plaintiff. The 
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plaint alleges that these villages which in 
fact constitute the pergunnah Ohandi were 
granted to the father of the defendants for 
his maintenance by aformer Maharajah, and 
are in defendants’ possession, It further 
‘alleges that-the Maharajah or the Raj has 
hitherto paid the revenue due to Government 
on account of the villages, realising the same 
from the defendants or their father. It 
farther alleges that the Raj has paid Road 
Cess on the villages ever since the introduc- 
tion of that impost which was imposed under 
a Local Act No. X of 1871, Bengal Council, 
and that the defendants are justly liable for 
the amount now claimed. 

The defendant appellant in his written 
statement raised `a question of limitation as 
to part of the claim. His main contention, 
however, was that the Road Cess was due 
from the proprietor of the property that is 
from himself dnd not from the plaintiff who 
ig not the proprietor and, therefore, if the 
plaintiff chose to pay the cess the defendant 
could not be liable to him. He also alleged 
that the sanad granted by Maharajah Madhab 
Singh only bound the grantee defendant to 
pay through plaintiff the Government revenue 
and did not impose upon them a Hability for 
cesses. Objection was taken to the claim for 
interest. 

The lower Oonrf threw out the plea of 
limitation. It then, upon its construction of 
the ‘sanad’ of 1214F—1807A.D., held that 
the grant of the pergannah to defendants’ 

efather was subject to payment-of Government 
revenue © mulwajit,” and cesses being in the 
nature of revenue, plaintiff was entitled to 
récover the cesses. The lower Court then 
went on to say that the defendants were 
tenure-holders within the meaning of the 
Road Cess Act (X of 1871) and were under 
the 21st and 25th sections of that Act liable 
to plaintiff. Lastly it held that the payment 
by plaintiff of “ defendants’ dues” was not a 
voluntary payment. 

Of thetwo defendants, Giridhari Singh 
alone defended the suit, and he is the appel- 
lant before us. 

His pleader has discreetly, in our opinion, 
abandoned the plea of limitation which is 
raised again in the first five .grounds of 
appeal. 

He has, however, discussed and relied: upon 
the Road -Oess Act to defeat the plaintiff's 
claim, althongh none of his written grounds of 


appeal really raise the question of the effect of 
that law. 

We think it unnecessary to discuss the 
bearing of the Road Oess Act upon the case. 
We do not affirm the correctness of the find- 
ing of the Sub-Judge that the defendants ara 
tenure-holders within the meaning of ‘that 
Act (now replaced by Act IX of 1880, B. C.) 
and wethink that serious difficulties would 
arise in the plaintiff's path if his snit were 
brought to recover the Road Oess “ax if the 
same were arrears of rent.” 

We think that the case ought to be dealt 
with on a consideration of the terms upon 
which the appellant and his brother hold the 
pergunnah. The appellant has not thought 
proper to file his sanad but he has filed a copy 
of a sanad by which Maharajah Madhub 
Singh abdicated his position in favour of his 
eldest son and successor Maharajah Chatter 
Singh in 1214F—1807A.D., and in which the 
former recites that he has granted a milkiat 
sanad to each of his younger sons including. 
defendants’ father Kerat Singh. These 
grants of pargannas were made for the main- 
tenance of the grantees who were to enjoy the 
profits subject to payment of the Government 
revenue which was to pass through the Maha- - 
raja's hands as holder of the Raj. We may 
here incidentally refer to the construction put 
upon the nature of these grants in the case of 
Babu Ganesh Dutt v. Maharaja -Moheshur 
Singh (1). It was there pointed out that 
these grants by way of Babua allowances were 
essentially different from absolute grants be- 
cause the rent and assessment, t.e., Govern- 
ment revenue were payable to the Rajah, the 
property never being separated from semindart 
at all; see page 197. It is, therefore, useless 
for the defendant to deny proprietary righttof 
the family of which the Maharajah, plaintiff, 
is the head. ; 

Then are we to hold that the plaintiff is to 
pay Road Cess from the income of,his zemindart 
exclusive of this purganna while the grantee 
holds all the profits and the Maharaja none ? 
We think not. The terms of the sarad before 
us (and if the defandant’s own sanad is more 
explicit he should have produced it) allude to 
the profits of the perganna as conferred upon 
the grantee, and if the Government has by 
legislation imposed a cess or tax upon these 
profits it must come out of the profits. The 
perganna being still a part of the Raj estate, 

(1) 6M, I. A., 164 p- 200, 
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the Government only. deals directly with the 
recorded holder of the estate. We think 
that he is entitled to call upon the défendants 
to bear their sharé of the public burden im- 
posed on the estate proportionate to that part 
of the estate which they hold under some- 
what peculiar terms. Itis no doubt certain 
that the Maharajah for the time being could 
not, by any act of his own, diminish the profits 
of or impose a liability on the perganna granted 
to the defendants but the case of a cess im- 
posed by Government on the land is a birden 
which the defendant cannot avoid even if it 
does, a8 of course it does, diminish their pro- 
fits., 

We think the contention that the Mahara- 
jah cannot recover on the ground that he 
madea voluntary payment cannot be sup- 
ported for a moment. We are disposed to 
think that, in the absence of any evidence 
that the-defendant has ever been called upon 
to pay the cess or has ever paid it for any of 
ithe years prior to 1877, interest should only 

“run from the date of summons having been 
served upon him. With this inconsiderable 
variation, we affirm the decree of the lower 
Court and dismiss the appeal with costs. 


Appeal dismissed. 


tne 


(9 C. L. J. 418.) 
CALCUTTA HIGH COURT. 
Seconp Crvi APPRAL No. 2466 or 1904. 
August 14, 1906. 

Present :—Mr. Justice Brett and Mr. Justice 

Gupta. 7 
GAJHOO DAMAR SINGH—PLAINTIFF — 

APPELLANT 
VETEUS 


JAGAT PAL’ SINGH AND oragrs— 


DerENDANT3—RusPONDENTS. 

Evidence Aot (T of 1872), 8. 86—Tepographical sur- 
vey map— Value as eviderce, 

A topographical survey map, prepared by survey 
officers acting under the authority of Government, is 
admissible in evidence under section 36 of the 
Evidence Act, which does not lay down that 
the authority under which the ‘map is pre- 
pared must be authority given by statute. The 
map is not conclamve and may be shown to be wrong, 
but in the absence of evidence to the contrary, 
it may be properly judicially received in evidence 
as correct when made. 

Jagadindra Nath Roy v. Secretary of State, 80 O. 291, 
(at p. 801) ; 30 I. A. 44; 7 O. W. N. 198, followed, 
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Appeal from the decree of H. W. ©. Carn- 
duff, Esquire, Judicial Commissioner of Chota 
Nagpur, dated September 9, 1904, reversing 
that of the Sub-Judge of Ranchi, dated Mas 
20, 1904, 

Babus Ram Charan Mitra, “Basanta Gomar 
Bose, and Oharu Ohunder Ghose, for the Ap- 
pellant, | 

Mr. Sinha and Babu Dwarka.Nath Mitter, 
for the Respondent, Ist party. 

Babu Mohendra Kumar Mitra, for the Re- 
spondent, 2nd party. : - 

Judgment.—tThe plaintiff-appellant 
brought this suit for a declaration of-his title 
to, and for confirmation of his possession 
in a tract of jungle land in. which there 
was a small patch of arable land; or, -if 
he was found to have been dispossessed, . 


then for recovery of . possession. The 
tract .of land claimed was alleged to. 
be included in the- plaintiff’s. -village 


of Jabkakona included in pergunnah Beru; 
Jabkakona lies immediately to.the south 
of Serabera the village of defendant No. l.in 
pergunnah Palkote. The boundary line of the. 
two villages admittedly corresponds -with 
the boundary line of the two pergunnahs. a 

The cause of action was alleged to have 
arisen in 1900. In that year plaintiff leased 
out the jungle to Messrs. Dear and Co; 
the Company defendant 2nd party; and 
when the Company proceeded to cut down 
trees in the jungle and to make sleepers; 
men on behalf of defendant No. 1 came and 
carried off the sleepers: defendant 2nd party 
instituted ,a case in the Criminal Court but 
it was dismissed on the ground that the 
dispute between the parties was one relating 
to boundaries and could only be decided in 
a Civil Court. As Messrs. Dear and Co., 
refused to join as plaintiffs they were added 
as defendants 2nd party in the suit. 

Plaintiff also alleged that the patch of 
arable land in the tract in dispute had. been 
reclaimed by his tenants, who had also built 
huts forming a tolee or hamlet called Bastuli 
and that his‘tenants were still in possession 
of the arable land. . 

Defendant No. 1 denied plaintiff's title and 
possession of the jungle and further. alleged. 
that there was no` hamlet intthe jungle 
but only a plot of land called Barlogeb which 
covered the -patch of arable land, and that 
it had been brought into culfivation by 
one of his tenants. who built a hut on ~it, 
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but afterwards went away. He claimed 
the land in suit as included in his village of 
Serabera. : 

To support his claim the plaintiff relied 
mainly on a topographical survey map of 
1869 the survey having been made in 1864 
and 1865. He also called witnesses to prove 
his possession. 

A. Commissioner was appointed to lay out 
the boundary line between Jabkakona and 
Serabera, following the boundary line between 
pergunnahs Biru and Palkote, as laid down 
in the topographical survey map. Both of 
the lower Courts. have held that the 
line as depicted in the map prepared by 
the Commissioner carrectly lays down 
the boundary between the two villages and 
two pergunnahs as shown in the survey map 
and according to the Commissioner’s map 
the tract of jungle in dispute is included 
within the boundaries of the plaintiff’s 
estate Jabkakona. 

The.Court of first instance nia on tho map 
prepared by the Commissioner on the basis 
of the survey map as supporting the plaint- 
ifs title and in a long and careful judg- 
ment the Subordinate Judge has discussed 
the evidence. He notices that according to 
the boundary line as pointed out by the agent 
of defendant No. 1, the southern portion of 
the patch of ‘arable land in dispute fell 
within the plaintiff's village and as the 
whole of the arable land appeared to have 
been brought under cultivation’ by the same 
persons, he drew the inference that the whole 
of the patch of arable land was brought into 
cultivation by the plaintiff's tenants, and that 
this fact supported the plaintiff’s case that he 
was in possession. 

As regards the jungle land -he held 
that neither party had adduced satisfactory 
evidence to prove any tangible act of owner- 
ship from which it could be determined that 
they were in exolusive possession of it. 

He disbelieved the defendant’s evidence as 
to possession of the arable land. 

He, accordingly, ‘gave the plaintiff a de- 
cree declaring his title to the whole of the 
jungle claimed and confirming him in 
possession. 


On appeal, the Judicial EEN T has’ 


set aside the judgment and decree of the 
Court of first instance, and has dismissed 


the plaintiff's suit with vee Plaintiff has 


appealed. 


INDIAN. CASES, 


649 


-In describing the circumstances of the 
case in the opening portion of his jadgment; 
the learned Judicial Commissioner remarks: 
“The case thus resolves itself into a bound: 
ary dispute, the question at issue being as 
to whether or not the pergunnah boundary 
which is also the village boundary has been 
proved to be north of the jungle in suit; 
so as to include that jungle in the first 
respondents (¢.e., the plaintiff's) monzah Jab- 
kakona.” He then expresses his agreement 
with the conclusion of the Subordinate 
Judge based onthe map and report of the 
Oommisyioner, but ‘holding that the oral 
evidence of possession given by the three 
ratyats for the plaintiff i is worthless, he pro- 
ceeds to lay down that “there remains the 
all important question whether such a map” 
G. e., the topographical survey map of 1869 
in accordance with which the Commissioner 
laid down the boundary) "constitutes evi- 
dence sufficient to support the claim 
which the plaintiff sought to establish,” 
and proceeds to add “ that question must, 
in my opinion, be answered in the ne- 
gative.” 

He bases his conclusion on the following 
grounds. A topographical survey map in 
his opinion is “nothing more than a pic- 
torial detailed description of the superficial 
features of a tract of country locating such 
things as hills, jungles, villages, towns, 
roads, railways and so forth.” He considers 
that it was not part of the duty of the 
Survey officer to ascertain and lay down the 
boundaries of mauzahs, and pergunnahs and 
where it has been done as in this case, he thinks 

“that this was done incidentally and more 
or less in accordance with possible the most 
haphazard information.’ He is unable, 
therefore, to accept the map as satisfactory 
evidence of possession or of title and considers 
that it could only be accepted as corroborative 
evidence. He leaves the boundary line ab- 
solutely undefined. 

The main argument advanced in support 
of this appeal is that the learned Jndicial 
Commissioner had erred in law inthe view 
which he has taken of the topographical 
survey map, and of its value as evidence 
in the case; and it has been contended that 
in the absencé of better evidence it was 
not only admissible as evidence, but con- 
situted valuable evidence. of title. The 
Judge, it is-urged, erred: in regarding ‘it 
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as admissible simply as corroborative evi- 
dence. It has further been contended that 
as the dispute between the parties was 
one of boundaries, it was the duty of 
the Judge to determine the boundary. Fur- 
ther it has been contended that on the finding 
of the Court of first instance, which he has not 
displaced, the Judge should have come to the 
conclusion that the plaintiff had proved his 
possession of the arable patch, as well as of 
the whole tract of jungle in dispute. 

For the respondent it has been contended 
that this appeal is concluded by the findings 
of fact of the Court of first appeal, and 
we have been referred in support of this 
contention to the decision of the Privy Coun- 
cil in the case of Durga Chowdhrant v. Jewahi? 
Singh Ohowdhurt (1). 

In this case the dispute between the 
parties was admittedly one of. boundaries, 
and we think that it was clearly the duty 
of the Judge to come to some decision as 
to the proper boundary between the 
two villages, the question he has not de- 
termined. In this case, the boundary line 
admittedly passes through jungle and the 
directions contained in the judgment of the 
Privy Council in the case of Lukht Narain 
Jagadeb v. Jadu Nath Deo (2), appear to 
us to be directly in point. Their Lordships 
say: ‘It is of frequent occurrence especially 
in cases where the disputed line of division 
runs between waste lands which have not 
been the subject of definite possession, 
that no satisfactory evidence is obtainable. 


That circumstance cannot relieve the 
Court of the duty of settling a line, 
upon the evidence. which is laid before 


it. The ordinary rule regarding the onus 
incumbent on the plaintiff has really no 
application to cases of that kind, The parties 
to the suit are in the position of counter- 
claimants; and it is the duty of the defend- 
ant, as much as of the plaintiff, to aid the Court 
in ascertaining the true boundary. Were any 
other rule recognised the result might be 
that some boundaries would be incapable of 
judicial settlement.” 

The plaintiff has offered evidence to prove 
the boundary. Defendant No. 1 has pro- 
duced none, relying on evidence of posses- 
sion only which has been rejected certainly 
by-the Court of first instance, and npparenily 


ajea 23; 17 I. A. 122. 
(2) 21 C. 504 at p. 511; 21 I-A, 39. 
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by the appellate Court also, as worthless. 
There remains for the determination of the 
boundary the survey map only, and the 
admissions of the defendant's agent to which 
the Court of first instance has attached 
importance, but which the Court of appeal has 
not noticed. 

As regards the value as evidence of ‘the 
topographical survey map, we are unable 
to agree with the view taken by the Judicial 
Commissioner. He seems to have regarded 
the map as disentitled to credit, because it 
was not made “ under any statutory au- 
thority.” Section 86 of the Evidence Act, 
however, does not lay down that the authority 
under which the map has been prepared, 
must be authority given by statute. The 
survey map was clearly prepared by survey 
officers acting under authority of the Govern- 
ment. It appears to have been made under 
the directions of the Surveyor General of 
India. It was certainly, therefore, admissible 
in evidence under section 86 of the Evi- 
dence Act. 

The learned Judicial Commissioner has, in 
the next place, held that it was.no part of 
the duty of the officer who prepared the 
map, to ascertain and lay down the bound- 
aries of mouzahe and pergunnahs. It is not, 
however, clear on what grounds he has 
arrived at that conclusion. The pergunnah 
boundaries have been entered in the map, 
and the presumption is that the officer who 
entered them, did so in pursuance of instruc- 
tions received. 

So far as we have been able to dace 
the topographical survey maps are the only 
maps which have been prepared of the 
country comprised in Chota Nagpur. This 
too is stated to be so in Hunter's Statistical 
Reports. 

It would seem then that there is not in 
existence any better evidence than these 
maps of the yergunnah boundaries. It is 
well-known that a very large portion of the 
districts included in Ohota Nagpur is still, 
as it has always been, covered with jungle, 
and if these survey maps be rejected as 
inadmissible and worthless as evidence of 
the pergunnah boundaries it is not clear 
on what evidence they could be ascertained. 
It is not clear for what purpose exactly 
these maps were prepared, but even assum- 
ing that they were not prepared for revenue 
purposes, we think that the remarks of 
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their Lordships of the Privy Council in 
Jagadindra Nath Roy v. Secretary.of State for 
India (8) would still be applicable and that 
they “are official: documents prepared by 
competent persons and with such publicity 
and notice to persons interested as to be 
admissible and valuable evidence of the 
state of things at the time they were made. 
They are not conclusive and may be shown 
to be wrong but in the absence of evidence 
to the contrary, they may be properly judi- 
cially received in evidence as correct when 
made.” The conclusion of the Judicial Com- 
missioner “that the boundaries were 
laid down incidentally more or less in 
the rough in accordance with possibly 
the most. hap-hazard information” is based, 
80 far as we can judge, on mere assump- 
tion. It is equally possible, and certainly 
more probable, that the boundaries were 
laid down on the best information, which the 
survey officers were at the time able to 
obtain. We are of opinion, that in the 
absence of better evidence, and it has 
not even been suggested that better evidence, 
is available, the map produced by the 
plaintiff, in the absence of evidence to 
prove that it is wrong may be properly judici- 
ally received in evidence as correct when 
made. 

Further, we are of opinion, that it was 
the duty of the Judge, as laid down by the 
Privy Council, to settle the boundary line 
on the evidence before him, and in the 
absence of better evidence we hold that he 
erred in law in not accepting the map as 
evidence of plaintiff's possession at the time 
the map was made and consequently of his 
title to the land in snit. 

Moreover, we are also of opinion, that the 
learned Judge erred in disregarding and 
attaching no importance to the fact, noticed 
by the Subordinate Judge that the boundary 
line as pointed ont by the agent of defend- 
ant No. 1, included in the village of the 
plaintiff a portion of the arable land in 
suit. It was not suggested that the arable 

d had. been brought under cultivation 
partly by tenants of one party, and partly 
by tenants of the. other, and the fact that 
a portion of it was admittedly in the village 
of plaintiff, supported the inference that 
the whole-of the land was brought into 
cultivation by the tenants of the plaintiff. 
.(8) 30.0. 291 at p. 801; 801. A. 44; 7 0, W. N. 198. 
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This circumstance certainly meant to support 
the plaintiff's case that he had been in 
possession. 

We are unable, therefore, to support the 
judgment and decree of the Judicial Commis- 
sioner, but on the other hand, are of opinion 
that the Court of first instance was right 
in holding that the plaintiff had proved his 
title and possession to the land in suit. 

We, therefore, decree the appeal with 
costs. We set aside the judgment and decree 
of the Judicial Commissioner, and restore 
the judgment and decree of the Subordinate 
Judge. 

Appeal decreed. 


(9 C. L. J. 439 ; 13 C. W. N. 818.) 
CALCUTTA HIGH COURT. 
Criminal REFERENOR No. 3 or 1908. 
December 8, 1908. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Ryves. 

EMPEROR 

R versus 
NEPAL SHIKARY—AccusrD. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
123 (2) and 862—Record of evidence by Presidency 
Magistrate—Eevdence of reputation—Association with 
bad characters—Pretious convictions, 

Section 862 of the Oriminal Procedure Code does 
not apply to cases under section 110 where it has be- 
come necessary to make a reference to the High 


Court. 
Bheikh Babu v. Emperor, 33 O. 1086; 4 Or. L. J.-288, 


distinguished. 
Schein y. Queen-Empress, 16 O. 789 and Emperor v. 


Tala Khan, 30 A. 884; 7 Cr. L. J. 497, referred to. 

Evidence that the accused was named as associat. 
ing with bad characters is evidence of reputation, and 
such reputation can only be based on association with 
proved bad characters and not with reputed bad 
characters. 

Previous convictions are not substantive evidence in 
a case under section 110 Oriminal Procedure Code, 
though they may have an effect in deciding for what 
length of time the accused was to be bound down. 

Reference under section 128, clause (2) 
of the Criminal Procedure Code by the 
Presidency Magistrate of Calcutta for orders 
of the High Court in the case in which 
the accused was ordered to execute a bond for 
Rs. 1,000 with one surety for a like sum to be 
of good behaviour for three years, in default 
to undergo three years’ rigorous imprison- 
ment, . 

Babus Manmotha Nath Mukherji and Hart 
Bhusan Mukherji, for the Accused. 

No one appeared for the Crown. 
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Judgment.—tThis is a reference in 
the case of one Nepal Shikary, who having 
failed to furnish security for Rs. 1,000 
under section 110 by order of the 
Presidency Magistrate, Caloutta, was liable to 
vigorous imprisonment for three years on 
referente to this Court. 

The first. point which strikes us is that 
section 362, Criminal Procedure Code, does 
not apply to cases under section 110 where 
it has become necessary to make a reference 
to the appellate Court. The case of Sheikh 
Babu v. Emperor (1), to which one of us was 
a party does not refer to a case of this nature. 
It refers to cases which are held to be not 
appealable and in which no reference has to 
be made. There it was held that the sec- 
tion speaks of substantive sentences 
of imprisonment and not imprisonment 
on the failure of the acoused to. carry 
out an order as to fine or security, 
and the case of Schein v. Queen-Hmpress (2) 
was relied on. That case we find merely 
lays down the doctrine that no appeal lies 
from a sentence of six months’ rigorous 
imprisonment or a fine of Rs, 200 or further 
period of three months’ simple imprisonment 
passed by 8 Presidency Magistrate. This, 
therefore, leads us to find that the case 
which we have cited can be clearly dis- 
tinguished from the present one and we 
are’ fortified in this opinion by a very re- 
cont case in the Allahabad High Court, 
Emperor v. Tala Khan (3). It was there 
argued also by one of us who was then at 
the bar that “in this case two questions 
would arise, (1) whether thé words * detained 
in prison’ in sub-section (2) of section 123 
ef the Code of Criminal Procedure, are 


equivalent to imprisonment in jail or to de-' 


tention in custody, and if the former, t.e., 
imprisonment, do the provisions of section 
397 of the Code apply to the case of a 
person imprisoned in default of furnishing 


security who is subsequently convicted and: 


sentenced to imprisonment for an of- 
fence.” It was then argued that in a 
case where the accused was unable to 
furnish security for good behaviour and 
where he was liable to three years’ rigorous 
imprisonment and that sentence could not 
be inflicted without the confirmation of a 


(1) 33 0. 1086; 4Cr. L. J. £68. 
2) 16 C. 799. 
3) 80 A. 884; 7 Or. L. J. 427. 
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superior Court, that was a substantive sen- 
tence of imprisonment. That view was. 
accepted by the Allahabad High Court which 
went a good deal further and held that the 
same doctrine apples to every case under 
section 110. But we need not go so far. 
as that, as in fact we are precluded from 
doing so by the ruling in the case of 
Sheikh Babu v. Emperor (1). But we do not 
think that in a case where a Presidency 
Magistrate finds it necessary to refer a 
sentence of three years’ rigorous imprison- 
ment to this Court that he must provide ua. 
with the same materials as we get in & 
similar case from the muffastl Court. This. 
is only one of the reasons why we would. 
direct a new trial in this case. There 
were substantive charges of receiving stolen. 
property against the accused and he had 
been before the Police Court at Sealdah. 
for some time. The police withdrew those. 
cases and he was released. He was re- 
arrested as he was leaving the Court ona 
charge under section 110, the evidence of which. 
is principally identical with that in the cases 
of receiving stolen property in which he 
had just been discharged. The evidence of as- 
sociation dates back from several years and 
although there are indications of such. 
association more recently, the evidence as to. 
that has not been clearly’ separated from 
the older and less relevant evidence, 
and the record excepting that of the evi- 
dence of the accomplice witnesses is so 
meagre that it is impossible to. say that 
the accomplices are fully corroborated. We 
may also point out that the confession of: 
Dhup Narain, which-is the first piece of 
evidence relied on by thè Magistrate, was ~ 
held by him during the trial to be inad- 
missible. Then again another piece of évi- 
dence which was used is that the accused 
was named as associating with certain bad 
characters who are named. There is no evidence 
that these persons are bad characters and 
as this is evidence of reputation, such reput- 
ation can only be based on association with 
proved bad characters and not with reputed 
bad characters. Then again three of the 
witnesses at least, Dhup Narain, Biswanath : 
and the coachman are accomplices and their 
evidence must be received with caution. 
Then the previous convictions are not sub- 
stantive evidence in a case under section 
110, Criminal Procedure Code, though they 


Vol. I1] 
JAGDEO SINGH V. BAL GOVIND SINGH. 


may have an effect in deciding for what 
length of time the accused was to be bound 
down. But it seemsto us that in all this 
mass of undigested and meagrely recorded 
evidence there is a great deal of prima facte 
ground for suspicion and that the case ought 
to be properly tried after eliminating that 
which is not evidonce and marshalling that 
which is evidence and aftera proper re- 
cord of the examination and cross-examination 
of the witnesses under the provisions of sec- 
tion 117, Criminal Procedure Code. 

We, accordingly, set aside the order of the 
learned Presidency Magistrate and direct that 
the case be retried. In the meantime, the ac- 
eused will furnish bail to the satisfaction of 
the Presidency Magistrate. 

Oase remanded. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
` Sgconp Crvm Appeat No, 1727 or 1907. 
ae June 18, 1909. 
Present :—Mr. Justice Stephen and 
Mr. Justice Vincent. 
JAGDEO SINGH—Ptaintizr—APPELLANT 
VETSUS 
BAL GOVIND SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Limitation Act (XV of 1877), sch, JI, arts. 76, 182— 
Buit for money due on mortgage bond— Money payable by 
instalments—Dafault in payment—Whole sum payable 
—Period of limitation to commence when—Wasver. 

‘Where by a mortguge bond, a sum of money was 
payable by instalments, and there was a condition 
to the effect that if the debtor failed to pay any 
one instalment the creditor should have the power 

alise the entire amount, and no instalment was 
.: Held, that limitation ran from the date of the 

é defalut. 

jitab Chand Nahar v, Hyder Malla, 24 O. 281, 
Jllowed. 

Mormohun Roy v. Durga Churn Gooee, 15 O. 503 
and Girindra Mohan Roy v. Khir Narayan Das, 
36 0. 304; 9 O.L.J. 228; (1909) 1 L C. 49, referred to. 

The principle of art, 75 of sch. II of the Limit- 
ation Act cannot be extended to cases under art. 
182. i 

Mere abstention from suing does for constitute 
waiver within the terms of art. 75. 

Appeal from the decree of First Sub- 
Judge of Gya, dated April 11, 1907, afirm- 
ing that of the “Munsif of Aurangabad, 
dated December 20, 1906. ` 
` Babu Atul Ohandra Dutt, for the Appellant. 

Babu Trotlakya Nath Chackerbutty, for the 
Respondents. 
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Judgment.—This appeal arises out of 
& suit on a mortgage bond by which the 
debtors agreed to repay the money by five 
instalments, the first of which was payable in 
Jaith 1297 (F. S) and the last in Jaith 1301. 
Corresponding to June 1894. The bond con- 
tained a condition that if the debtors failed 
to pay any one instalment the creditor should 
have the power to realize the entire amount 
covered by the bond, principal with interest. 
It has been found asa fact that no instal- 
ments were paid and this suit was brought on 
the 4th June 1906. The- question. before us 
is whether this suit is barred by limitation, 
There can be no doubt that the snit falls 
within the description of cases under art. 
132 of the second schedule ofthe Limitation 
Act, it being one to enforce payment of 
money charged upon immovable property. 
The question, therefore, before us is whether 
the period of limitation dates from the time 
of the first instalment or from the time when 
the last instalment became due. We have had 
cited to us a great number of cases showing the 
rule applicable to cases under article 75. The 
effect of the decisions has been conveniently 
summarised in the casesof Mon Mohan Roy v. 
Durga Ohurn Goose (1) and Girindra Mohan 
Roy v. Khir Narayan Das (2). But none of 
those cases go to extend the principle of article 
75 to cases under article 182, The only case 
which seems to touch the present point is the 
case of Silab Chand Nahar v. Hyder Malla (3), 
where, ss in this case, the mortgage bond 
hypothecated immovable property and article 
132 of the Limitation Act was held to apply. 
There it was held that the period of limit- 
ation ran from the date of the first default, It 
was also held there that the principle of 
waiver could not be extended from article 75 to 
article 132. This case is directly in point and 
we see no reason for hesitating to accept the 
law there laid down. It should be’ added 
that in this case there is no evidence of 
waiver, it being the settled law that mere 
abstention from suing does not constitute 
waiver within the terms of article 75. The 
result is, that this appeal fails and is dismiss- 
ed with costs. 

Appeal dismissed 
(1) 15 0. 602. 


P 86 0. 394 ; 9 C, L. J. 226; (1909) 1 Ind. Oas. 49,- 
3) 24 O, 281, 
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LALJI BAHAI SINGH V. KARET JHA. 
(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
MISOELLANEOUS Orvis Arrears Nos. 472, 468, 
489, 490 anp 491 or 1907. 

June 17, 1909. 

Present :—Mr. Justice Stephen and 
Mr. Justice Vincent. 

LALJI SAHAI SINGH AND OTHERS— 
JUDGMENT-DEBTORS—APPELLANTS 
versus 
KARKI JHA AND otHers—D&cREE-HOLDERS 
~~RESPONDENTS. 

Hindu Law—-Widow—Decree for mesne profits against 
widuw—Act of widow for benefit of estate—Lrabslity 
of reversroners, 

A Hindu widow took possession, in good faith, 
of certain property from whioh she was ejected 
by a suit against her, she having died after that: 
Held, that her reversioners were liable for mesne 
profits, as the widow acted for the benefit of the 
estate of her husband. 

Ram Kishore Chuckerbutty v. Kallykanto Chucker. 
dutty, 60.479 and Premmoyi Choudhrani v. Preonath 
Dhur, 28 O. 686, applied. 

Appeal from the order of the second Sub- 
Judge of Mozaffarpore, dated August 12, 1907, 
affirming that of the Munsif of Sitamari, 
dated April 12, 1907. 

Babus Umakali Mookerjee and Upendranath 
Ohatterjee, for the Appellants. 

Babu Lachms Narain Sinah, for the Re- 
spondents. 

Judgment.—tThis is an appeal by 
the judgment-debtors against an order of the 
Subordinate Judge of Mozaffarpore, dated the 
12th April, 1907. 
way. There was aman of the nameof Beni 
Prosad. He left a widow Rojha Koer. The 
present appellants are the heirs of Beni 
Prosad. At sometime after Beni Prosad’s 
death Rojha Koer possessed herself of a 
certain piece of land. From this, however, 
she was ejected by a suit which was decreed 
against her. This decree was first upheld 
by the lower appellate Court and afterwards 
by this Court in 1897. In 1899 Rojha Koer 
died. In 1906 the decree-holders in that suit 
applied to have the original decree amended 
by the insertion of an order as to mesne pro- 
fits about which there was no mention in the 
original decree. At the same time the pre- 
sent appellants were joined as defendants 
under section 234 of the Code as the heirs of 
Beni Prosad. i 

The question which we have now to con- 
gider is whether they are liable for mesne 
profits. The question has been decided 


INDIAN CASES. 


It arises in the following 


~ [1909 
LAL MAHOMED SARKAR V. JAGIR SHEIKH MALLIK. 


against them by both the lower Courts and 
we see no reason to differ from them. The 
matterin question has been settled by the 
decisions in the cases of Ram Kishore Ohucker- 
butty v. Kallykanto Ohuckerbutty (1) aad 
Premmoyi Ohoudhrant v. Preonath Dhur (2). 
In the former of these cases it was held that 
as a widow had instituted a suit for the 
benefit of the estate and not for her personal 
benefit, the next heirs of the husband were 
liable for her action. Inthe latter case the 
same principle was applied to make people in 
a somewhat similar situation liable for costs 
incurred by a Hindu widow. These cases 
seem tous to govern this case asit is held in 
the present case that Rojha Koer acted for 
the benefit of the estate of her husband and 
that she acted in good faith in taking posses- 
sion of the* property from which she was 
subsequently ejected. 

The result is that this appeal is dismissed 
with costs. 

This judgment will also govern Miscellane- 
ous Appeals Nos. 488, 489, 490 and 491 of 1907 
which are also dismissed with costs. We 
assess the hearing fee at one gold mohar in 
each case. 

: Appeal dismissed. ` 

(1) 8 0. 479. ; 

(2) 28 0. 686. 





(Not reported yet elsewhere. ) 


CALCUTTA HIGH COURT. 
LETTERS PATENT APPEALS Nos, 48 anp 49 ore 
1908. 
June 11, 1902. 
Present :—Sir Lawrence Jenkins, Krt., O. J. 
and Mr. Justice Mookerjee. 

LAL MAHOMED SARKAR—DEFENDANT— 
(RESPONDENT IN SECOND APPEAL) — APPELLANT 
VOTSUS 

In re No. 48. 
JAGIR SHEIKH MALULIK—Ptarxtirr— 
(APPELLANT IN SECOND APPBAL)—RESPONDENT 
In re No. 49. 
NEHAL SHEIKH-—-PLAINTIFF— (APPELLANT 


IN SECOND ÅPPEAL)— RESPONDENT. 

Bengal Tenancy Act (VII of 1886), S s. Seok jee 5 
(1)—Raiyat's interest pu aan A nag nder- 
raiyat wader oral sub- ete right of-—Merger, Pacts 
of—Applicability ia the mofussil—ODecupancy right 
may cease, not the entire wxterest of raiyat—No extin. 
guishment. of holding. 

Where the plaintif held land as undor- raiyat 
under an oral sub-lease, and the raiyat sold his 
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interest to the landlord who let it out to the 
defendant who dispossessed the plaintiff: Held, that 
plaintiff's interest in the land did not come to an 
end and that he waa entitled to recover. 

It is doubtful whether the doctrine of mergor 
applies to lands in the mofwssil, 

Woonesh Chander Gospto t. Raj Narain Roy, 10 W.B. 
at p. 17; Jibarti Nath v. Gokal Chunder, 19 0.760; 
Prousunno Nath r. Jogut Chunder, 8 O. L. B. 159, 
referred to. 

Where tho raiyat transfers his intorest to the 
landlord, ocoupancy right and not tho ontire interest 
of the raiyat ceases to exist under section 22 (1) of the 
Bengal Tenancy Aot., so that there is no extinguish- 
ment of the holding. 

Jawadul Hag v. Ram Das Saha, 24 O. 145, and 
Ram Mohan v. Kache, 32 C. 386, referred to. 

Therefore, the holding continuing in favour of the 
under ratyat, there is a continuing intermediate inter- 
est between that of the Jandlord and the 
under-raiyat which furnishes an answer to any claim 
under section 85 (1) of the Bengal Tenancy Act by 
the landlord. 


Amrullah Mahmed v, Nasir Mahomed, 31 C. 982, 
and Amirullah Mahomad v. Nasir Mahomed, 84 O. 104 
referred to. 

Peary Mokan Movkerjes vy, Budul Chandra Bagdi, 
28 0. 205, distinguished. 

Appeals from the decrees of Mr. Justice 
Brett, dated April 28, 1908 in Second 
Appeals Nos. 1798 and 2159 of 1906. 


Babus Dwarka Nath CUhuckerbutty and 
Surendra Nath Roy, for the Appellant. 


Babu Promotha Nath Sen, for the Re- 
spondent. 


Judgment.—tThis appeal arises out 
of a suit for the recovery of land. It 
was dismissed by both the lower Courts 
but on appeal Mr. Justice Brett passed 
a decree in the plaintiff's favour. From 
this decree the present appeal has been 
preferred under the Letters Patent. 

The facts found are that Ambica Churn 
Dutt held the suit land as a rayat 
under Ambica Moyi Dasi, the proprietor; 
that the plaintiffs held the land as 
under-ratyat under Ambica Churn Dutt, 
that on the 27th of February 1901, 
Ambica Churn Dutt’s ratyati interest was 
expressed to be transferred to Satya 
Bhama who was benamsdar for Ambica Moyi 
Dasi ; that Ambica Moyi Dasi made the land 
khas and let it to defendant No. 1; and that 
thus the plaintiffs have been dispossessed. 
- Before us it has “been contended that 
the plaintiffs are not entitled to possession as 
under section: 85 (1) of the Bengal 
Tenancy Act the oral sub-lease to them is 
not valid against defendant No. 
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for this purpose, it is argued, stands-in the 
position of landlord. 

Assuming for the sake of the argument 
that defendant No. 1 is entitled to the 
same rights against the plaintiffs as Ambica 
Moyi, can it be said that the plaintiffs’ 
interest in the land has come to an 
endP If not, the plaintiffs are mani- 
festly entitled toa decree for possession. 

The defendant-appellant argues that this 
must be answered in the affirmative on 
the strength of the transfer of the ratyal’s 
interest and section 85 (1) of the Bengal 
Tenancy Act. 

It is conceded that section 85 (1) 
without this transfer would not suffice, 
for the existence of the intermediate hold- 
ing would have been an answer to the 
landlord’s claim. 

But can this protection be destroyed 
by the Voluntary Act of the raiyat who 
created the under-ratyat’s holding P . It 
would certainly be contrary to justice, 
equity and good conscience that it should, 
but this, I recognize would, be no answer to 
the words of the statute. 

The right of the landlord under sec- 
tion 85 (1) is a right vested in him by 
virtue of his landlord’s interest and not 
by virtue of any other interest he 
might acquire; and to entitle the - land- 
lord to act by virtue of that interest 
there must be no obstacle in the shape 
of an intervening interest, and so the 
appellant is forced to contend that the ratyat’s 
transferred interest has been extinguished. 

For this view reliance has been placed on 
the doctrine of merger and on the terms 
of section 22 (1) of the Act. 

But it is at least doubtful whether the 
doctrine of merger applies to lands in the 
mofusstl [see per Sir Barnes Peacock, O. J. in 
Woomesh Chander Goopto v. Raj Narain Roy 
(1), Jibanti Nath Khan v.-Gokal Ohunder 
(2), Prosunno Nath Roy v. Jogut Ohunder 
Pundit (8)]. And even if it be assumed 
that it does, it cannot be that it would -be 
more oppressive in its operation on the under- 
tenant than the English Common Law 
doctrine. Mergers were never favoured in 
Courts of law and still- less in Oourts of 
Equity and so we find it said in QO, 

B 10 W. R. 15 at p. 17. 

2) 19 0. 760. 

(3) 30. L. R, 159. 2 7 ogi 
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Lit 338b that “having regard to strangers 
who were not parties or privies there 
unto lest by a voluntary surrender they 
may receive prejudice touching any right 
or interest they had before the surrender 
the estate surrendered both in considera- 
tion of law and continuance.” 

So clearly the doctrine of merger would 
not help the appellant. Then is there 
anything in the Act which assists him P 
Our attention has been drawn to ‘section 
22 (1) and there no doubt it is- provided 
' that where “the entire interests of the 
landlord and the rayat in the holding 
became united in the same person by 
transfer succession or otherwise the. occu- 
pancy right shall cease .to exist; but 
nothing in this section shall prejudicially 
affect the rights of any third person” 

It may be a question whether it can 
be said on the facts of this case that 
entire interest of the ratyat has united 
with that of the landlords. But be that as 
it may what is it that has ceased to exist P 
The occupancy right, not the entire 
interest of the ratyat, so that on the 
words of the section there would be no 
extinguishment of the holding, and I see 
no reason for adopting a construction be- 
yond what fhe language imports [see Jawadul 
Huq v. Ram Das Saha (4) and Ram Mohan 
Pal v. Sheikh Kachu (5)]. And if as I 
have shown the holding continues in 
favour of the wunder-tenant then there is 
a continuing intermediate interest between 
that of the landlord and the under- 
tenant which, still furnishes an answer 
to any claim under section 85 (1). 
To hold otherwise would involve the view 
that if the position were reversed and 
the ratyat acquired the holding of his landlord 
he could call section 85 (1) in aid 
against his own under-tenant; for this 
the learned appellant’s pleader admitted 
he could not contend. 

The conclusion at which I have arrived is 
in substantial accord with decisions in 
Amirullah Mahomed v. Nazir Mahomed. (6) 
and Amirullah Mahomed v.. Nazir Mahomed 
(7); and is- distinguishable from Peary 
Mohan Mookerjee v. Badul Chandra Bhagdi(8) 

care 0.148 at p, 148. 

5) 32 0. 886. 

(8) 81 0. 982. 


(5). 0.08, 
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in that there the tenant’s interest did not 
pass to the landlord by the voluntary act of 
the tenant. - 
. The result is that, in my opinion, the 
conclusion at which Brett, J. arrived’ is 
correct and this’ appeal must he dismissed 
with costs. Exception has been taken to the 
expression by Brett, J., of the opinion that 
it would be open to the present plaintiffs 
in any subseqnent suit or proceeding taken 
against them to raise the question 
whether the plaintiffs by custom or tsage 
had acquired an occupancy right. This 
objection is, I think, well founded; whether. 
the question can be raised in a future 
suit or proceeding must be determined in 
that suit or. preceeding and its determin- 
ation cannot be anticipated in this suit. 
This judgment, it is conceded, will 
govern the other appeal (No. 49) ‘which 
is, accordingly, dismissed with costs. 


Appeals dtemissed, 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
LETTERS PATENT Appeats Nos. 91 ro 94 
i ‘or 1908. ' 
June 21, 1909, 


Present :—Sir Lawrence Jenkins, Kr.,-0. J. 

i and Mr. Justice Mookerjee. 
PARTAP NARAIN—Ptarmtire—(Rz- 
SPONDENT IN SECOND APPEAL)—APPRLLANT 

; , PerEus 4 : 

MAIGH LALL SINGH—Devenvartr— 

(APPELLANT IN SECOND APPRAL) —RESPONDENT. 

Landlord and Ténant—Ejectment, suit for-—Denial of 
title of plaintiff in written statement—Notice, necessity 
of giting—Sufficiency of notice—Lease for agricultural 
Purposes in certain aspects—Reasonable notice—Final 
Oourt of fact to determine what ts—Transfer of Pro- 
perty Act (LV of 1882), s. 106. i 
` In a suit for ejectment, a denial of title of the 
plaintiff made in the written statement for the 
first time, does not amount to & waiver of the 
notice to which the tenant is ordinarily entitled 
and, therefore, does not absolye the plaintiff from 
the necessity of giving notice. 

Doe dem Leurs v. Cawdor, 1 Cr. M. & R. 898; 
Peria Karruppan vy. Subramanian Chetti, 81 M. 261; 
Prannath Shaha .v. Madhu Khulu, 18 C. 96; Nizam- 
ud-din v. Mamlas-ud-din, 28 O. 185 and Fiths v. 
Dhondi, 15 B. 407, followed. 

Purshotam Bapu v. Dattatraya Prayaji, 10 B. 
669 and Dodhu v. Madharrao, 18 B. 110, referred to. 

Gopalrao Ganesh v. Kishor Kalidas, 9 B. 627; Chi- 
dambaram Pillai v. Sabapathi Psllai, 1 M. Į. J. 218 and - 
Kishakkinyakath Abdullah Naha v, Karwthamakkakath 
Moidin Kiti, 17 M. L. J. 287, not followed. 
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A. lease, which in certain aspocts is asa lease 
for agricultural purposes, is not a lease from month 
to month. To determine it, a reasonable notice is 
necessary, which need not necessarily determine 
the tenancy at the end ofa year; but ıt will be 
for the final Court of fact in each case to doter- 
mine what is a reasonable notice, havmg re- 
gard to all the circumstances, both in length and 
as to the time at which it is to come into effec- 
tive operation. 

Bunwaree Lall Roy v. Mohima Chunder Koonal, 
18 W. RB. 267 and Kishori Mohkun Roy Chowdhury’s 
case, 24, O. 720, referred to. 

Appeal from the decree of Mr. Justice 
Doss in Second Appeals Nos. 2098, 2099, 
2160 and 2175 of 1906, dated August 25, 
1908. 

Dr. Rash Behart Ghose and Babu Joy Gopal 
Ghosh, for the Appellant. 

Babu Jogesh Chandra Rat and Khetra Mo- 
hun Sen, for the Respondent. 


Judgment.—tThis is a suit brought to 
recover possession of a mauza and for incidental 
relief, on the allegation that the plaintiff 
is the proprietor, zemindar and holder of 
Lachmipore estate of which this mauza 
forms part. It is said that the mauza was 
held by the defendant’s father under several 
mustagir? settlements, and has now devolved 
on them. 

By way of defence it is pleaded that 
the plaintiff has no title, that the defendants 
have a permanent right, and that in any 
case the suit for recovery of possession can- 
not succeed for want of proper notice. The 
plaintiff's title is established: no further 
question arises in this suit upon that. Both 

„the lower Courts had decided against the 
plea of permanent right. The first Court 
held that no sufficient notice to determine 
the lease had been given, and on that ground 
it dismissed the suit, but at the same time 
incorporated in its decree what in effect 
is a declaration that the defendants have 
not a permanent right. The lower appellate 
Court considered that sufficient notice had 
been given, and, therefore, passed a decree 
in plaintiff's favour. On appeal to the 
High Court Mr. Justice Lal Mohan Doss 
held that the notice given was insufficient. 
He dismissed the suit, and declining to go 
into the question of the permanency of the 
defendant's holding, he restored the decree 
of the first, Court. This decree was not, 
therefore, in conformity with his judgment, 
because the decree of the first Court as- 
sorted the permanent right on which the 


INDIAN OASES. 


657 


learned Judge, Mr. Justice Lal Mohan Doss, 
in the course of his judgment, declined to 
decide. On appeal before us the principal 
question has been as to whether notice was 
necessary, and if necessary then whether 
proper notice had been given. It has been 
contended that notice was not necessary, 
because there was a disclaimer which relieved 
the plaintiff from any difficulty that he might 
otherwise have been under, by reason of 
the non-efficiency of the notice. But this 
declaimer on which the plaintiff relies was 
not prior to suit, but is an inference to be 
drawn from what is said to be a denial 
of title, in the written statement in this suit. 
Even if the written statement be treated as a 
denial of title still I am of opinion that that 
did not relieve the plaintiff of the obligation to 
give notice, if notice was required. In fa- 
vour of the view that there was a disclaimer 
which rendered notice unnecessary, reliance 
has been principally placed upon a decision 
of Sir Charles Sargent in Gopalrao Ganesh 
V. Kishor Kaltdus (1). I doubt whether the 
point really arose in that case, for it ap- 
pears from a passage in the judgment of 
the Subordinate Judge, as reproduced in the 
report of that case, that in view of the 
pleadings and the conduct of the suit the 
defendant could not properly have been 
allowed to rely on the absence of notice. 
But in any case that decision cannot now 
be regarded as establishing the proposition 
that a denial of title made in the wrilten 
statement for the first time absolves the 
plaintiff from the necessity of giving notice. 
This, I think, is to be gathered from the 
subsequent decisions of the Bombay High 
Court. In Purshotambapu v. Dattatraya 
Rayaji (2) Sir Charles Sargent recognised 
that there were other decisions which were 
opposed to his determination, and in that 
case in particular Sir Charles Sargent says : 
“Tt is nob necessary to express an opinion 
on that view of the rights of the parties 
in the general case, as here the defendant 
No, 4, who is the real defendant, having 
purchased the third defendant’s interest, not 
only alleged by his written-statement that 
his alienor was a permanent tenant, but 
also that the defendant No. 3 had not re- 
ceived legal notice to quit; meaning that, 
even if he were only a yearly tenant, as 
(1) 9 B. 527. 
(2) 10 B, 669, 
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alleged by the plaintiff, the latter had not 
given him the legal notice, and could not 
recover in ejectment. Having thus pleaded 
an alternative defence, as he was entitled 
to do, the defendant cannot, we think, be 
regarded as having consented to the contract 
of yearly tenancy being treated as cancelled.” 
Now, in this case there is this alternative 
defence, and an issue has been raised on that 
basis, so that itis clear that even according 
to Sir Charles Sargent’s own decision in 
Purshotambapu v. Dattatraya Rayajt (2) his 
previous decision would not aid the plaintiff’s 
contention. The matter does not rest there. 
In Vithu v. Dhondi (8) Mr. Justice Telang 
puts the doctrine of disclaimer on its proper 
footing. He there recognizes the distinction 
between a disclaimer operating as a waiver 
of the requisite notice in a tenancy deter- 
minable by notice and disclaimer operating by 
way of forfeiture in the case of a fixed lease: 
and he goes on to decide that “even if there 
had been any disclaimer, its ocourrence after 
the institntion of the suit would prevent 
the plaintiff from succeeding without proof 
of legal notice to quit.” In Dodhu v. Madhav- 
rao Narayan Gadre (4), Sir Charles Sar- 
gent recognised the authority of Vithu v. 
Dhondi (8), so that it is clear that Dr. 
Rash Behary Ghose’s argument as far as it 
is based on Sir Charles Sargent’s decision 
in Gopalrao Ganesh w. Kishor Kalidas (1), has 
lost the foundation on which it once rested. 
There are cases in the Madras High Court to 
which our attention has been directed by 
Dr. Rash Behary Ghose, and in particular 
the cases reported in Chindambaram Pillat 
v. Sabaputht Pillai (5) and Kishakkinyakath 
Abdulla Naha v. Karuthamakkakath Modin 
Kutti (6). Those cases, no doubt, aa 
they stand, support the proposition for 
which he contends, that is to say, that a 
denial of title in the written statement is 
a sufficient waiver of notice; but the first 
of those cases purports to rest on Sir Charles 
Sargent’s decision in Gopalrao v. Kishor (1) and 
the second merely to follow the first; 
whereas, we find, on the other hand, that 
ina more recent decision reported in Peria 
Karuppan v. Subramanian Chetti (7), a different 


view is taken. Turning to the Calcutta 
a 16 B. 407. 
(4) 18 B. 110 at p. 114. 
(5) 1M. L. J. 218. 
(6) 17 M. L. J. 287. 
(7) 81 M. 281, 
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authorities we fnd that the cases in Pran- 
nath Shaha v. Madhu Khulu (8) and Nizam- 
ud-din v. Mamtaz-ud-din (9) are opposed to the 
plaintiff’s contention in this case, though 
it must be conceded that the language used 
in the judgments in those cases does not 
mark the distinction between the waiver of 
notice in relation to a tenancy determinable 
by notice and the forfeiture of a lease for 
a fixed term. Then if we turn to the 
English authorities on which, after all, 
these Indian cases rest it is clear, on the 
authority of Doedem Lewis v. Cowdar (10), 
that a denial of title after suit does not 
amount to a waiver ofthe notice-to which 
the tenant is ordinarily entitled... Whether 
or not there can be a waiver of notice by 
a denial in the written statement in these 
tenancies to which the Transfer of Property 
Act applies, it is not necessary now to de- 
cide: but the conclusion to which I now 
come is that the first point argued before 
us on behalf of the plaintiff, that is to 
say, that there has been disclaimer of the 
plaintiff's title which did away with the 
necessity of notice, fails. 

The next point is as to whether sufficient 
notice was given. The learned Additional 
Subordinate Judge considered that sufficient 
notice was not given. The District Judge, 
on the other hand, thought that there had 
been the requisite notice. The facts are 
that 18 days’ notice was given, and it was 
a notice for the determination of the ten- 
ancy neither with the year of the defend- 
ant’s tenancy nor with the end of the Fasli, 
year. In order to determine what notice 
would be right, we must first see what 
the lease was. It has been described to us 
by the plaintiff as a middleman’s lease pure 
and simple. The document has been placed 
before us, and we are unable to accept 
that view. In certain aspects it must be 
regarded as a lease for agricultural pur- 
poses, and so it does notcome within that part 
of section 106 of the Transfer of Property 
Act which provides that “a lease of im- 
movable property for any other purpose 
shall be deemed to be a lease from month 
to month, terminable, on the part of sither 
lessor or lessee, by fifteen days’ notice ex- 
piring with the end of a month of the 

(8) 18 0. 96. 


(9) 28 0. 185. 
(10) 1 Cromp. Mes. Ros, R. 398, - 
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tenancy.” The state of the authorities on the 
question of notice cannot be regarded as 
satisfactory; and all that we are able to 
say, sitting as a Division Bench. is that 
there must be a reasonable notice, and that 
the notice need not necessarily determine 
the tenancy at the end of a year. 
But it will be for the final Court of fact, 
in each case, to determine what is reason- 
able notice having regard to all the circum- 
stances, and whether it would not bereasonable, 
in the circumstances of the particular case, for 
it to determine with the year ; and that is a 
matter which appears tous has not been suffici- 
ently considered by the District Judge. Possi- 
bly the authorities were not within his reach. 
Even in relation to a middleman’s lease, pure 
and simple, it has been said by Mr. Justice 
Norman in Bunwaree Lall Roy v. Mohima 
Chunder Koonal (11), “that the principle 
which applies to the case of ryote applies to 
thecase of middlemen, and that the latter can- 
not be turned out by the zemindar without a rea- 
sonable notice, notice which we are disposed to 
think should expire at theend of the year.” And 
the learned Judge gives his reasons for this 
view. Then there is a decision which cer- 
tainly is deserving of attention and respect 
in the case of Kishori Mohun Roy Ohowdhury v. 
Nund Kumar Ghosal (12), where Sir Francis 
Maclean, O. J., discussed the question as to the 
notice to which a tenant is entitled before he 
can be ejected. It may be that as yet there 
is no definite rule of law applicable inthe case, 
where as herethe tenancy does not come within 
the operation of the Transfer of Property 
Act. It has been said and said truely, that 
the tendency of the law is to narrow the 
field of uncertainty, and the growth of law 
in various directions points to the sub- 
stitution of the fixed for fluid, and although 
it cannot be said that any fixed rule has 
been established by the cases to which I 
have referred, I think they show a tendency 
in that direction, that is to say, as to the 
length of notice and the time at which the 
notice should expire, and the lower appel- 
late Court may well have regard to this 
tendency when it comes to determine, as it 
must, the question whether or not in all 
the circumstances *of this case reasonable 
notice has been given, reasonable, that is 
to say, both in length and as to the time 


(11) 18 W. B. 267, 
(12) 24 Ç. 720, 
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at which it is to come into effective oper- 
ation. 

There only remains one other point to 
be noticed, and that is the dispute between 
the parties as to whether the defendants 
had a permanent right incapable of deter- 
mination by notice. The matter has been 
discussed in considerable detail by the first 
Court. Though the District Judge purports 
to come to the same conclusion, his treat- 
ment of the subject cannot be accepted as 
satisfactory or indeed as a compliance with 
section 574 of the Code of Civil Procedure. 
The matter in dispute is one of great import- 
ance to the parties and deserving of a far 
fuller discussion than the learned District 
Judge has bestowed upon it: and we cannot 
accept the few lines in which he has dis. 
posed of this part of the case asa judg- 
ment in accordance with the law. It is 
quite trne that this question of the perma- 
nency of the tenure as decided unintentionally 
by Mr. Justice Lal Mohan Doss has not 
been made a subject of appeal to us, but 
Dr. Rash Behary Ghosh very properly has 
allowed this question to be raised: as he 
felt that it would be merely taking advant- 
age of a mistake—and unwitting mistake— 
on the part of the learned Judge, Mr. Jus- 
tice Lal Mohan Doss, if that question were 
not discussed here: and, it is for this 
reason that we have gone into the ques- 
tion as to how far the District Judge has 
satisfactorily dealt with the topic of the 
permanency of the tenure. Jt is impossible 
for us in second appeal to deal with this 
matter on the materials before us. At the 
same time we feel that after the prolonged 
litigation and the exponse and trouble it 
has involved, it would be most undesirable 
to shut out this question seeing that both 
parties desire it to be determined in this 
guit. 

What we, therefore, must do is to reverse 
the judgment of Mr. Justice Lal Mohan Doss 
and set aside the judgment of the District 
Judge, and we send back the case to the lower 
appellate Court in order that it may be 
determined whether the permanent right 
pleaded and setup by the defendants has 
been established, and, if that has not been 
established, then whether reasonable notice 
has been given entitling the Court to hold 
that the tenancy has been determined. Those 
are the only points that now remain fo, 
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discussion in the case, and they must be 
dealt with by the lower appellate Oourt 
where the case must bé heard and determined 
in the light of the foregoing remarks. 

The costs of the High Oourt throughout 
will abide the result. 


This judgment, it is conceded, will govern, 


the other appeals, Nos. 92 to 94. 
Appeal allowed. 





(Not reported yet elsewhere.) 


CALOUTTA HIGH COURT. 
Second rvi Appear No. 1698 or 1907. 
June 28, 1909. 

Present :—Sir Lawrence Jenkins, Kr., ©. J. 

. and Mr. Justice Mookerjee. 
RAMANATH HUDATI—Derenpart— 
APPELLANT 
tersus 
JOTE KUMAR MUKHERJI—Puanrivr— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 8. 29 ol. (b) 
and Prowso (ii)—Enhancement on ground of improve- 
ment—Durden of proof. 

A landlord to entitle himself to recover moro 
than the rate indicated in clause (b) of section 29 
of the Bengal Tenancy Act must establish the 
conditions set forth in tho second proviso; that is 
to say, when tho onhancement sought is on the 
ground of improvement, it is incumbenton him to 
show that the improvement has been effected and 
that it exists and substantially produces its 
estimated effect in respect of the holding. 

Appeal from the decree of the District 
Judge of Hooghly, dated May 7, 1907, 
modifying that of the Hirst Munsif of 
Howrah, dated February 19, 1907. 

Babu Bipin Bihari Ghose, for the Appel- 
lant. 

Babus Hara Kumar Mittra and Sarat Kumar 
Mitra, for the Respondent. 

Judgment.—This isa suit for rent 
at the rate of Rs. 22-2-6, and by way 
of defence to this claim it was pleaded 
that the rent was only Rs. 7-1-9. It was 
ultimately admitted by the plaintiff that the 
original rent was Rs. 7-1-9, but it was 
claimed that it had been enhanced, and 
rightly enhanced, to the figure at which it 
is now sought to be recovered. 

The only point that arises on appeal is 
whether the provision contained in section 29, 
clause (b), read with the second proviso 
of the Bengal Tenancy Act.does not afford 
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a complete answer to the plaintiff's claim. 
It is contended that it does, and that, therefore, . 
the decree of the District Judge is erroneous. 
Reading clause (b) with the second proviso, 
it is evident that a landlord to entitle himself 
to recover more than the rate indicated in 
clanse (b) must establish the conditions 
set forth in the second proviso, that is to 
say, when the enhancement is on the ground of 
improvementit is incumbent on him to show 
that theimprovement has been effected and 
that it exists and substantially produces its es- 
timated effect in respect of the holding. 
Now, what are the findings of fact in the 
lower appellate Court which can be claimed 
as in-any way satisfying these requirements P 
Merely this. . The District Judge says that 
no attempt has been made to show 
that the imprédvement in consideration of 
which this enhancement was accepted, has, 
not the anticipated effect upon the produce ; 
in other words, the learned Judge throws 
upon the tenant the burden that rests in 
law upon the landlord. It follows thatthe 
judgment of the District Jndge cannot be 
supported; nor do we think that in this, 
case we should remand the suit for further 
determination, inasmuch asthe evidence that 
was placed before us contains nothing which 
satisfies the conditions set forth in section 29. 
We must, therefore, reverse the decree of 
the District Judge and restore that of the 
Munsif. The plaintiff must pay the present, 
appellant’s costs in the District Court and 
in the High Court. 

Appeal alowed. » 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Snoonp Cry, APPRATL No. 2334 or 1907. 

June 22, 1909, 

Present :—Mr. Justice Coxe and Mr. Justice. 
Chatterji. 

KANU RAM DEB AND ANOTHER— DEFENDANTS 
—-ÅPPELLANTS 
versus 
KASHI CHANDRA SARMA CHOW- 
DHURI AND orners-e-PLaintirrs— 


RESPONDENTS. * 
Hindu Law—Daughter’s State Widow—Sur reuder 
of estate in farour of reversioner—Absolute right. 
When a Hindu widow surrenders 8 property to 
her then reversioner, she must surrender her whole 
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interest in it to bestow an absolute right to the 
reversioner; but it docs not follow that she must 
surrender the whole zoporty: F 

Behari Lal v. Madho Ahir, 19 C. 236 (P. 0.); 19 
I. A. 30, explained. 

A widow may convey to the next reversioner 
or to a third party, with the consent of the next 
reversioner, the wholo or any portion of the estate 
and the transferee uires an absoluto interest. 

Hem Chandar Sanyal v. Sarnanwyi Debi, 22 0. 354, 
and Nobo Kishore Sarma Noy v, Hars Nath Sarma Roy, 
10 0. 1102, F. B., followed. 

Therefore, where a widow sold half the pro- 
porty to the then reversioner and he executed in 
her favour an instrament giving hor an absolute 
interest in the other half of the property: Held, 
that the result of the two transactions was that she 
obtained an absolute interest in the one-half and 
the reversioner obtained an absolute interest in the 
other half of the property. 

Appeal from the decree of the Sub-Judge 
of Sylhet, dated May 14, 1907, affirming 
that of the Munsif of that place, dated 
July 18, 1906. 

Babu Brojo Lal Ohuckerbutty, for the Appel- 
lant. 

Babu Harendra Nùàrain Mitra, for the Re- 
spondent. 

Judgment.—tThe property in suit 
in this case was alleged to be in the pos- 
session of one Alaka Dasi, who held a 
Hindu daughter’s estate in it. She sold 
half of the property to the then reversioner 
Krishna Oharan Deb, and we are told that 
on the same day he executed an instrument 
in her favour which had the effect of 
giving her an absolute interest in the other 
half of the property. So the result of the 
two transactions was that she obtained an 


absolute interest in the one-half and 
Krishna Oharan obtained an absolute in- 
terest in the other half of the pro- 


perty. The plaintiffs Nos. 1 and 2 claim partly, 
as purchasers from the heirsof Krishna 
Charan Deb plaintiffs Nos. 4 and 5, and partly 
as purchasers from defendant No. 3, the heir 
of Alaka Dasi. The defendants are pur- 
chasers from Alaka Dasi of a portion of 
the property in which she is said to have 
obtained an absolute interest by the deed 
of alienation executed in her favour by 
Krishna Charan Deb. The Oourts below 
gave the plaintiffs, who sued for recovery 
of possession, a m@dified decree and the de- 
fendants appeal to this Court. 

The first point that is taken on behalf 
of the appellants is that the sale to Krishna 
Charan was nota valid sale. With respect 
to this the Munsif relied on the case of 
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Hem Ohunder Sanyal v, Sarnamoyi Debi, 
(1), and held that Krishna Charan be- 
came the absolute owner of the 8 annas 
share in the property under his purchase 
from Alaka Dasi. The question does not 
seem to have been considered in the lower 
appellate Court. In appeal an attempt has 
been made by the learned pleader for the 
appellant to distinguish between this case 
and the case cited. The case cited laid 
down that a widow may convey to the next 
reversioner ora third party with the consent 
of the next reversioner the whole or any 
portion of the estate and that the transferee 
acquires an absolute interest. It is argued 
that this goes beyond the decision in the 
Full Bench case of Nobo Kishore Sarma Roy 
v. Hart Nath Sarma Roy (2), on which the 
decision in Hem Ohunder Sanyal v. Sarna- 
moyt Debi (1) purports to be based. The 
learned pleader for the appellant concedes 
that a widow may convey the whole or a 
portion of the property to a third person 
with the consent of the next reversioner, 
but he argues that a widow cannot convey 
to the next reversioner himself. He concedes 
also that a widow can surrender to the 
next reversioner the whole estate, but 
denies that she can surrender a portion. 
No authority . has keen shown us why 
these exceptions should be made to the 
general rule laid down. lt is argued that 
in the case of a sale toa third party the 
next reversioner in giving his consent is 
acting against his own interest, where- 
as if the sale is made to himself he 
is not so acting. But this is not the 
reason why sales of this nature to third 
persons are valid; and the fact that 
the next reversioner may not be acting 
against his own interest in sanctioning the 
sale to himself does not take this particular 
case outside the general rule. 

It is not necessary to decide in- this case 
whether a Hindu widow can relinquish a 
portion of the property left to her to the 
next reversioner, though the only case that 
has been cited to us as an authority for 
holding that she cannot d? so, namely, 
Behari Lal vy. Madho Lal Ahir Gayawal (8), 
is not, in our opinion, at allapplicable. All 
that that case lays down is that when a 

22 0. 854. 

2) 10 O. 1102. 

a 19 0. 286 (P. C.) ; 19 I. A. 30, 
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widow surrenders a property she must 
surrender her whole interest in it. It does 
not necessarily follow that she must -sur- 
render the whole property. We think, 
therefore, that the sale to Krishna Oharan 
Deb is perfectly valid. 

It is then argued that if that sale is 
regarded as valid the deed executed by 


Krishna Charan Deb in favour of the widow, . 


which is part oft the same transaction, must 
also beregarded as valid. On the other hand, 
reference has been made to the con- 
eluding portion of the decision in Hem 
Ohander Sanyal v. Sarnamoyt Debi (1), in 
which the learned Judges deal with the 
question whether the widow can sue to have 
ber conveyance to the reversioner set aside on 
the ground that the conveyance to her 
by him being inoperative, was no considers- 
tion for her sale, and it is argued that if the 
sale by Krishna Charan was invalid there 
‘was no consideration for the sale to him. 
In dealing with these two points we have 
to begin ‘with the assumption that the 
sale by Krishna Charan tọ the widow 
and by the widow to Krishna Oharan 
were all part of the same transaction. 
This does not appear to have been pleaded 
in the Courts below. There is no mention 
in the plaint of the deed executed by 
Krishna Charan in favour of the widow, 
nor is it pleaded in the written statement. 
We are informéd that both the documents 
purport to have been executed for a price, 
and the price in the two cases was different. 
There is nothing in the judgments of either 
of the two lower Courts to indicate’ that 
it was pressed upon them that the two 
deeds were one transaction and must stand 
or fall -together, and we cannot in second 
appeal, therefore, hold that they were such 
a transaction. But unless we assume that 
these two instruments did form one trans- 
action, the two arguments stated above fall 
to the ground. 

These are the only points taken in appeal, 
and they all fail. The appeal must, therefore, 
be dismissed with costs. 

Appeal dismissed.. 
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CALCUTTA HIGH COURT. 
REGULAR Civiu Arrear No. 476 of 1908. | 
June 16, 1909. z 
Present :—Mr. Justice Chitty and Mr. Justice 
Carnduff. 

AUGHORE KUMAR GANGULI anp 
OTHERS—DERFENDANTS Nos. 2, 3 and 4— 
APPELLANTS 
Versus 
MOHAMED MUSSA AND OTHBRS— 
PLAINTIFFS—AND OTHERS—REMAINING DEFERD- 


ANTS— RESPONDENTS. 

Parties—Redemption sust—Subsequent mortgage— 
Redemption sf portion of mortgaged property not 
allowable—Trantfer of Property Act (IV wf 1882), 
ss. 60, 85—Rajinamah pettiton —Evidence—Admission 
— No necessity of document fur transfer of immovable 
preprity before Transfer of Property Act—Coste—Mort- 
gageeto get costs in redemptwr sutt unless guilty of 
misconduct—Redemption suit dismissed for default of 
paymert—Res judicata—Secona sust barred. 

It is necessary ina suit for redemption of a 
prior mortgage to make a subsequent mortgages æ 
party to it as heis clearly interested in the pro- 
perties. Also, all the persons interested in all the 
properties mortgaged must be made parties. Where 
this is not done the suit must fail. 

A guit to redeem only a portion of the properties 


mortgaged is not maintainable under section 60 _ 


of the Transfer of Property Act. 

Hall v. Howard, 32 Oh. D. 480, referred to. : 

Where a rajinamah petition filed by “the mort- 
gagor stated that being unable to pay the mort- 
gage-money she had arranged with the mortgagee 
to execute in his favour a deed of sale in respect 
of 4/6th of the property ‘and she retained the re- 
maining 1/5th and the suit was decided in purau- 
ance of the terms of the vajixamah, but although 
no deed of sale was afterwards executed, the 
mortgagor's name was registered in respect of 1/5th 
and the mortgagee’s name in respect of 4/5th of the 
property and the mortgagor dealt with the 1/5th as 
her absolute property, by mortgage and gift: 
Held, that as the rajinamah did not purport to re- 
lease the equity of redemption or to declare, 
create or extinguish any right in immovable pro- 
perty, it waa admissible in evidence as an ad- 
mission by the mortgagor of the agreement at which 
she had arrived with her mortgagee, and no 
question of want of stamp or registration really 
arose, G 

Biraj Mohini Dassi y. Kedar Nath Karmokar, 12 
0. W. N. 854, distinguished, 

No document was necessary for the transfer of 
immovable property before July 1, 1882, when the 
Transfer of Property Act came into force. 

Ir a redemption guit the mortgagee is entitled 
to his costs unless he is Philty of misconduct. 

Obter dictum.—Where the decree in a redemp- 
tion suit provided that in default of payment with. 
in a specified time, the plaintiff’s suit should stand 
dismissed, if it was dismissed in defanlt of pay- 
ment, the matter would be res judicata between 
the parties, and a second suit would be barred. 
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Roy Dhinkur Doyal v. Shto Ghulam Bingh, 22 W. R. 
172; Vedapurati v. Vallabha Valiya Raja, 25 M. 
800, and Sitaram v. Madho Lall, 24 A. 44, F. B, 
referred to. 


Appeal from the decree of the third 
Sub-Judge of Twenty-four Parganahs, dated 
August 31, 1908. 


Dr. Rash Behary Ghose, Babus Dwarka Nath 
Ohuckerbutty, Mahendranath Roy, Mahendra 
Kumar Mitra and Chandra Sekhar Banerji, for 
the Appellant. 


Mr. A. Chowdhury, Counsel, Babus Boido 
Nath Dutt, Tarini Dass Banerji, Ram Taran 
Banerji and Oharn Ohandra Dey, for the 
Respondents. 


Judgment.—this is a guit filed by the 
plaintiffs J. Nos. 1 to9 asthe heirs of one Khu- 
‘dajannissa Begum and by plaintiff No. 10, as 
the assignee of amoiety of the interest of plaint- 
iffs Nos. 1 to 9 as such heirs, The suit re- 
lates to two properties (1) a semindart known 
as Pargana Amirpur Balanda distinguished 
by Towzi No. 586 in the collectorate of the 24- 
Parganahs and (2)a lakhtraj resumed semindart 
known as Mauza Ranigachi and Goberdhanpur 
distinguished by Towzi No. 1161 in the same 
collectorate. The second estate, we are 
told, was included in and has been carved out 
of the first estate. By their plaint as original- 
ly framed the plaintiffs asked for possession 
of the properties in suit on the ground thata 
mortgage of 22nd July 1848 to which those 
properties had been subject had been paid 
off; they further prayed that an account 
might be taken of what was due to the 
defendants as mortgagees under that mort- 
gage ; that if defendants had been over-paid a 
decree might be passed against them for the 
excess, and that if anything were found due 
to the defendants the plaintiffs might be 
allowed to redeem the said properties, the 
plaint also contained a prayer for a declara- 
tion that a mortgage, dated 4th April 1871, 
and executed by Khudajannissa Begum in 
favour of Aruna Prakash Gangully was in- 
valid and inoperative, and that a deed of 
gift by the same lady to Mirza Ahmed Ali 
Beg, the husband of her grand-daughter, dated 
14th September 1887, was a benamt transac- 
tion and did not opgrate to convey any right 
or title to the dones. These last prayers, which 
-were comprised in paragraph 3 of the prayer 
of the plaint, were given up by the plaintifs 
at the hearing and were by order of the 13th 
August 1908 expunged. The plaint, however, 
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was not further amended, nor was any prayer 
added for redemption ofthe mortgage of 
1871. The learned Subordinate Judge has 
passed a decree in favour of the plaintiffs for 
an account and for redemption of both the 
mortgages, and has further allowed the 
plaintiffs their costs of suit against the de- 
fendants Nos. 2, 3 and 4. The first defendant 
bas admittedly no present interest in the pro- 
perties in suit, and itis not clear why the 
decree for account was passed against him. 
He appears to be siding with the plaintiffs. 
Defendants Nos. 2, 8 and 4 have preferred 
this appeal. 

There is little or no dispute as to the facts 
of the case, butas they have not been fully 
stated by the learned Subordinate Judge it 
may be as well that we should set them ont 
in detail. By a mortgage of 22nd July 1848 
Munshi Fazlul Karim conveyed the two 
properties in suit along with a very large 
number of other properties to one Ram 
Chand Mukerjee by way of mortgage to 
secure a sum of Rs. 1,40,000 and interest, 
That deed comprised besides the Pargana 
Amirpur Balanda 14 other properties, some 
of which belonged solely to Munshi Fazlul 
Karim, and some to him and his brother 
Manshi Bazlur Rahim jointly. In these latter 
only the moiety of Munshi Fazlul Karim was 
mortgaged. 

By a bill of sale dated 20th September 1850 
Munshi Fazlul Karim sold the Pargana 
Amirpur Balanda, subject to the above men- 
tioned mortgage, to his wife Khudajannissa 
Begum. This deedis not forthcoming. We 
can only gather its terms and the property 
comprised in it from recitals in later docu- 
ments. It appears to have been a transfer in 
lieu of dower. 

On 14th February 1851 Khudajannissa 
Begum filed a claim in the Supreme Court 
against Ram Chand Mukerjee and her hus- 
band Munshi Fazlul Karim, and in that suit 
a consent decree was passed on 18th February 
1851. Unfortunately besides the decree, an 
order of 2nd December 1857, varying the 
decree, and an order of the Master, dated 
24th April 1863, the records of this suit are 
not forthcoming. Ít is, however, apparent from 
the decree that the suit was one for redemp- 
tion. It provided for payment of the amount 
then duefor principal and interest upon the 
mortgage by yearly instalments of Rs. 24,000. 
In case of payment of the whole debt in that 
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manner the entire mortgaged premises were 
to be conveyed by the mortgagee to the 
plaintiff Khudajannissa Begum. In case of 
default in payment of any instalment the 
decree provided (as an ordinary redemption 
decree) for an’ account for payment by the 
plaintiff within six months and in default of 
payment for dismissal of the suit. The decree 
further provided that Munshi Fazlul Karim 
should repay to the plaintiff what she might 
pay and get from her a reconveyance of such 
of the mortgaged premises as were not includ- 
ed in the bill of sale, and in default of such 
payment by him he should stand absolutely 
debarred and foreclosed of the equity of re- 
demption in the last mentioned premises. 

On 16th Angust 1853, ‘Khudajannissa 
Begum granted a putni lease of the properties 
now in suit to one Pran Nath Rai Chowdhari. 
The rent reserved was Rs. 35,400 per annum. 
Of this tha Government revenue was Rs. 
19,888-10-5, leaving Rs. 15,511-6-3 malik- 
ana for the lessor. 

On 20th May 1856 Munshi Fazlul Karim 
died leaving his widow Khnudajannissa 
Begum, three sons and two daughters him 
surviving, and the suit of Khudajannissa 
Begum in the Supreme Court was revived 
against the sons and daughters as his re- 
presentatives. 

On 2nd December 1857 the decree of the 
18th February 1851 was varied by consent of 
parties. The rate of interest was reduced 
from 12 to 8 per cent. per annum and the 
instalments of Rs. 24,000 were reduced to 
Rs. 13,000. 

On Ist October 1862 Ram Chand Mukerjee 
died leaving three sons, Panchanan, Ram Lal 
and Shoshi Bhusan him surviving. He left a 
will, of which he appointed his three sons 
executors and by which he bequeathed the 
moneys due onthe mortgage of 22nd July 
1848 to them. The three sons duly proved 
the will. 

On 24th April 1863, the Master reported 
that the reference to him under the decree 
of 18th February 1851 had not been proceed- 
ed with, that the reference might be presum- 
ed to have been abandoned, and he fixed one 
week within which his certificate should be 
brought before the Court. From this date 
there igs no trace of what happened to 
Khudajannissa Begum’s suit of 1851. We 
may, we think, presume it was struck off for 
want of prosecution of the reference. It can- 
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not be regarded as a pending suit, as it would 
then have a place, which it has not, on the 
file of suits pending in the High Court. 

On 14th November 1870, Khudajaunissa 
Begum and the three sons of Ram Chand 
Mukerjee entered into an agreement, and 
Khudajannissa Begum executed a registered 
deed embodying it. By that deed the mort- 
gage of 1848 was clearly regarded by the 
parties as still outstanding. The principal of 
the mortgage debt was fixedat Rs. 1,16,754-5-6, 
and the interest then due at Rs. 51,204-4-0, 
It was arranged that these sums should be 
paid off by yearly instalments of Rs. 12,000, 
and for that purpose Khndajannissa Begum 
was to appoint Panchanan Muikerjee as her 
constituted attorney to collect the rent due 
under the puins lease, apply Rs. 12,000 out 
of it in payment of the annual instal- 
ments and pay the balance to Khudajannissa 
Begum. 

The power-of-attorney in favour of Pan- 

chanan Mukerjee was executed on the same 
day, 14th November 1870. 
. By an indenture, dated 4th April, 1871, 
Khudajannissa Begum purported to create a 
second mortgage on all the properties com- 
prised in the mortgage of 1848 in favour of 
Aruna Prakash Gangully, son-in-law of Pan- 
chanan Mukerjee, to secure Ra. 20,000 advanc- 
ed to her by Aruna. It is this deed which the 
present plaintiffs dt first desired to avoid. 
That plea, which was clearly untenable in 
the face of Khudajannissa Begum’s admission 
in her deposition of 80th April 1875 in suit 
No. 274 of 1878, was, as we have said, after- 
wards withdrawn. 

Khnudajannissa Begum appears to have pro- 
hibited the payment of the putni rent to 
Panchanan from the month of Chaitra 1279 
(April 1873). A suit was filed against her by 
the three Mukerjees (suit No. 87 of 1873) in 
which they claimed a declaration that the 
agreement of 14th November 1870 was bind- 
ing upon her; that she should be restrained 
from obstructing them in the realisation of 
the rents ; and that an order should be made 
upon the Collector to pay to them the rent 
then realised, Rs. 6,775. This suit was com- 
promised between Khudagannissa Begum and 
the Mukerjees. The rajinama, dated 26th 
November 1873, is upon the record (Ex. N). 
We shall deal later with the question whe- 
ther and how far it is admissible in evidence 
for want of registration. In it Khudajannissa 
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Begum states, contrary to the fact, that she 
had obtained from her husband in kebu in lieu 
of dower money all the properties comprised 
in the mortgage of 1848. She then goes on to 
atate that the amount due tothe three brothers 
Mukerjees is Rs. 1,50,000 and the amount 
due to Aruna Prakash Gangully with interest 
is Rs. 50,000. Being unable to pay those 
Rs. 2,00,090 she had arranged to execute a 
deed of absolute sale to Aruna Prakash 
Gangully of a 3 annas, 1 ganda, 3 karas, 2 kags, 
5 ttle share of the malikana in lieu of the 
Rs. 50,000 and to the three brothers, Muker- 
jees, of a 9 annas, 5 gandas, 2 karas, 2 kags, 15 
tils share in lieu of Rs. 1,50,000, in all 12 
annas, 7 gandas, 2 raras, 1 kag, proportionately, 
amounting to Rs. 12,000, the entire maltkana 
being Rs. 15,511-6-8. The rajinama further 
states that the Mukerjees and Aruna Prakash 
Gangully had consented to the arrangement 
and had released the said taluks and all the 
other properties covered by the mortgage 
deed to Khudajannissa Begum free from the 
liability for the debt; that from Baisakh 1281 
(April 1874) they would realise 12 annas, 7 
gandas, 2 karas, 1 kag (approximately 4/5th) of 
the malikana, which she would realise, the 
remaining 8 annas, 12 gandas, 1 kara, 2 kage 
(or approximately 1/5th). The power-of-at- 
torney in-favour of Panchanan was to be can- 
celled from lst Baisakh 1281, and the 
Mukerjees and Arana Prakash Gangully were 
to get their names registered in the collec- 
torate in respect of the 4/5ths share. 

+ On 28th November 1873 it was ordered 
that the suit be decided in pursuance of the 
terms of the raytnama, and that it be struck 
off from the list of pending causes. The decree 
was signed and sealed on 6th December 1873. 
‘ In 1874 the three sons of Ram Chand 
Mukerjee fell out, and Sashi Bhusan filed a 
‘suit in the High Court (No. 277 of 1874) 
against his two brothers for an account of the 
joint estate and for partition. The proceed- 
ings in that suit, which went up to the Court 
of Appeal, are not very material to the pre- 
sent case, except in so far as the learned 
Judges expressed a decided opinion that 
Panchanan was not the karta of a joint 
Hindu family, and that there was in fact no 
joint estate except the mortgage debt of their 
father Ram Chand, in which they were joint- 
ly interested. 

The arrangement come to between Khuda- 
jannissa Begum and the Murkerjees and 
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Arana Prakash Gangully in December 1873 
was not embodied in deeds of sale as had 
been intended. In other respects there can 
be no doubt whatever that it was given effect 
to. For instance, on 13th August 1875 we 
find the Collector writing to Panchanan 
Mukerjee that Khnudajannissa Begum had 
applied for the payment to her of the 8 
annas, 12 gandas, 7 kags share of the maltkana, 
and that if no case to the contrary were 
shown her request would be complied with. 

On 2nd October 1875 Khudajannissa Be. 
gum executed a mortgage in favour of Moti 
Lal Dhur to secure Rs. 57,895 (Ex. A). 
This is a most inportant document. In it, it is 
recited that the terms of the compromise of 
November 1873 had been fully carried out, 
that the Mukerjees and Aruna Prakash Gan- 
gully had become absolute owners of the 
4/5th and Khudajannissa Begum the absolute 
owner of the remaining 1/5th share and that 
the mutual conveyances and re-conveyances 
were in course of preparation. By that deed 
Khudajannissa Begum purported to create a 
first charge on her 1/5th share which she 
could not have done if the mortgage of 1848 
had been then subsisting. 

Exhibits T to T-10 and Exhibits X, X-1, X-5 
and X-9 show that in 1876 and 1877 the 
maltkana was being paid to these several per- 
sons in proportion to their respective shares. 

On 7th April 1877 Panchanan purchased 
the share of his brother Ram Lal (Ex. H-1). 
The registration proceedings before the Col- 
lector on 29th January 1878 are also impor- 
tant. Khudajannissa Begum objected to the 
registration of the names of the Mukerjees 
and Aruna Prakash Gangully on the ground 
that the contract of purchase had not been 
completed. Her objection was disallowed “as 
Khudajannissa Begum does not pretend to 
say that the parties are not in possession,” 
and it was ordered that the names of the 
following parties be registered as in pro- 


prietary possession of estate No. 586, 
Balanda— 
ag. k. kg. t 
Khudajannissa Be- 
gum .. 312 1 3 0 
Panchanan Muker- 
jee . 6 3 3 010 
Sashi Bhusan Mu- 
kerjee sa 3 1 8 2 5 
Aruna Prakas 
Gangully ana 3 1 8 2 8 


666 
AUGHORH KUMAR GANGULI V. MOHAMED MUSSA. 


and that Moti Lal Dhur's name be registered 
as mortgagee of Khudajannissa Begum’s share. 

On 24th August 1878 a similar order was 
made as to Mauza Ranigachi and Goberdban- 
pur (No. 1161), Khudajannissa Begum’s 
objection on the same ground being over- 
ruled. 

On the llth January 1880 Panchanan 
Mukerjee transferred to Aruna Prakash Gan- 
gully the share of his brother Ram Lal which 
he had purchased (Ex. O) and on 4th August 
1880 Aruna Prakash Gangully got his name 
registered in respect of that share (Ex. D-2). 

On 2nd September 1882 Sashi Bhusan 
Mukerjee sold to Shamal Dhan Dutt, defend- 
ant 4, his interest in the mortgaged pro- 
perties (Ex. 4-A). He had previously mort- 
gaged the same to Shamal Dhan Dutt on 12th 
September 1875 (Ex. 14). 

Sashi Bhusan Mukerjee had filed a suit 
against Khudajannissa Begum (No. 66 of 
1879) and obtained a decree, in execution 
of which he attached her 3 annas, 12 gandus, 
1 kara, 2 kags share in the properties now 
in suit, and on its being brought to sale 
he purchased it himself. The sale certificate 
is dated 7th October 1882, but it does not 
appear that Sashi Bhusan even attempted 
to take possession of that share. 

Khudajannissa Begum certainly continued 
to treat that portion of the property as 
her own. On 14th September 1887 she exe- 
ecuted a deed of gift of it in favour of 
Mirza Ahmed Ali Beg, the value of the 
property being stated as about Rs. 4,000. 
This deed was attested by her heirs, her 
two gurviving sons, the present plaintiffs 
Mohamed Massa and Mohamed Zakaria, 
and her two daughters, Nurannissa Bibi 
and Jibannissa Bibi. The plaintiffs now 
allege that this deed was never given effect 
to and is inoperative. In their plaint 
(para. 9) they speak of it as a benamt 
transaction, which is of course incorrect. 
Ib is now conceded that the intention was 
that Ahmed Ali Beg should take steps 
under the title so given him to free some of 
the mortgaged properties. 

On Vth July 1890 Khudajannissa Begum 
died. On Ist June 1892 Panchanan Muker- 
jee conveyed his 1/5th share in the pro- 
perties in suit (along with other properties) 
to Aruna Prakash Gangully (Ex. P), 
and on 2nd August 1892 Aruna Prakash 
Gangully’s name was registered ag owner 
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(Ex. D-3). Aruna Prakash Gangully thus 
became entitled to three 1/5th shares. 

Soon after this Panchanan Mukerjee died. 
On 8th January 1896 the two sons and 
two daughters of Khudajannissa Begum exe- 
cuted a conveyance to a Mrs. Morgan of 
a moiety of the properties now in suit 
for the nominal price of Rs. 1,000, and 
it was agreed that Mrs. Morgan should 
apply for letters of administration to 
Khudajannissa Begum’s estate; that she 
should institute a suit or suits for account 
against the mortgagees, both under the 
mortgage of 1848 and the mortgage to 
Moti Lal Dhar, and that she should finance 
her vendors. It appears that nothing was 
done in pursuance of this agreement. Pro- 
bably the Rs. 1,000 were never paid as Mrs. 
Morgan seems te have backed out of the 
arrangement. (See Exs. Y and T-1). 

Plaintiff No. 10, Munshi Abdul Aziz, was 
then found to take up the part of Champertor, 
and by an indenture dated 3rd October 1907, 
plaintiffs Nos. 1 to 9 purported to convey 
to him for a considerution of Rs. 50,000 a 12 
annas, 7 gandas, 2 karas, 1 kag share in the 
properties in suit, of which share it was 
falsely recited that Khudajannissa Begum 
was at the time of her death the sole and 
absolute owner. 

The next step was the institution ôf this 
suit on 2nd January 1908, 

On 21st April 1908 the plaintiffs obtained 
a reconveyance from Mrs. Morgan of the 
undivided moiety in the properties in suit, 
which had been conveyed to her in 1896, 
but at the time of the filing of the suit, the 
title to that moiety was in Mrs. Morgan, who 
was not and is nota party. 

Such being the undisputed facts of the 
case, the question is whether the plaintiff's 
suit as framed can possibly succeed. The 
learned pleader for the appellant raised a 
number of objections, several of which appear 
to us to be insuperable, 

It was first urged that Khudajannissa Be- 
gum’s suit for redemption in 1851 must be 
regarded either as having been dismissed 
or as still pending. If the former, this suit 
is barred, as the matter is res judicata, If 
the latter, this suit cannot proceed by 
reason of ‘the provisions of section 12 of 
the O. P. C., 1882. We have already said 
that wedo not think that it can be regarded 
as still pending, but it is not possible, on 
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the other hand, to state precisely whether 
and how it was dismissed. Until we know 
the circumstances of the dismissal it is im- 
possible to lay down with certainty what 
would be its effect. The rule in England 
is that the dismissal of an action to redeem 
by reason of default in payment of the 
money or for any cause other than want 
of prosecution operates as a judgment of 
foreclosure. In Roy Dhinkur Doyal v. Sheo 
Golam Singh (1), Phear, J., expressed a doubt 
whether the Civil Courts in this country 
have the jurisdiction to foreclose in this 
way the mortgagor’s right to redeem, so 
long as his right of suit is not barred by 
the statute of limitation. He was, however, 
then dealing with a mortgage in the mofussil 
by surpeshgt lease, and the decree in ques- 
tion did not purport to effect a foreclosure. 
In this case the decree provided that in 
default of payment, the plaintiffs suit 
should stand dismissed. If it was dismissed 
in default of payment, it would be difficult 
to argue that the matter was not res judicata 
between the parties. This was the view 
taken by the Madras High Court in Veda- 
puratti v. Vallabha Valiya Raja (2). The case 
of Sitaram v. Madho Lall (3) relied upon by 
respondents’ counsel turned upon a decree in a 
suit to redeem a usufructuary mortgage, and 
the decree was very peculiarly worded. 
Banerjee, J., while holding thatin that case a 
second suit to redeem was not barred, re- 
marked: “ If the decree in the firstsuit provides 
ein distinct terms that in case of default of 
payment the mortgagor will be debarred 
from redeeming the mortgaged property, 
afterwards a second suit would be clearly 
barred under the rule of res judicata.” Here 
it was provided that the plaintiff’s suit 
“should stand dismissed.” If Munshi Fazlul 
Karim did not pay the plaintiff what was 
due to her, he was “to stand absolutely 
debarred and foreclosed.” It can hardly be 
said that the suit was dismissed for want 
of prosecution inasmuch as it went on to 
decree, and it was only after the decree 
that the plaintiff made default. We incline 
to the opinion that the decree in the suit 
of 1851 would eperate as’ a bar to the 
present suit, which is admittedly brought by 
Khudajannissa Begum’s representatives in 
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interest. Itis, however, in the view that we 
take of the case in other respects unnecessary 
to decide this point. 

The next question with which we have 
to deal is the want of parties necessary 
to the suit. It was urged that Mrs. Morgan, 
in whom at the date of institution of the 
suit the equity of redemption in a moiety 
of the property in suit was vested, was a 
necessary party plaintiff. It has been men- 
tioned thatshe reconveyed this moiety to the 
plaintiffs in April 1903, and plaintiff’s title 
so far as she was concerned was thereby 
completed. The only question that could 
arise on this would be one of limitation. 
Taking the suit to bave been filed in April 
1908 it would still be within 69 years 
from 22nd July 1848. The objection, there- 
fore, as to Mrs. Morgan is not insuperable. 
It was next contended that Moti Lal Dhar 
or his representatives were necessary parties 
defendants, and we think that that is so. 
Khudajannissa Begum created a mortgage 
in his favour of her 1/5th share in the pro- 
perties now in suit. She purported to create 
a first charge upon that 1/5th share, but 
if, as plaintiffs now contend, the mortgages 
of 1848 and 1871 are still subsisting, it 
would be only a third charge. It would 
none-the-less be necessary in a suit for 
redemption of the prior mortgages to make 
Moti Lal Dhar or his representatives par- 
ties, as they are clearly interested in the 
properties in suit to the extent of their 
mortgage of 1875. It was further objected, 
and with equal reason, that the persons 
interested in the several properties comprised 
in the mortgage of 1848, other.than the 
two properties now in suit, are not disclosed 
and are not before the Court. We do not 
know what has been the devolution of 
those properties or in whom they are now 
(subject to the mortgage) vested. It is 
difficult to see how this suit could be satis- 
factorily determined in their absence. It 
may be that plaintiffs Nos. 1—9 as heirs of 
Munshi Fazlul Karim and Khudajannissa 
Begum are the proper persons to sue 
in respect of those properties, but this is no- 
where shown. 

The next objection, that this suit must 
fail, being a suit to redeom only a portion 
of the properties mortgaged, appears to us 
to be fatal. It is a well recognised rule 
that a person interested in a share of the 
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property mortgaged cannot be compelled nor 
can he claim to redeem a part without 
redeeming the whole. See Fisher on mortgage 
page 694; Hall v. Heward (4) and Transfer 
of Property Act, 1882, section 60. That this 
suit is for redemption of a part only of 
the property mortgaged there can be no 
doubt whatever, and the learned counsel for 
the respondents had no answer to this ob- 
jection. The first issue raised dealt with 
this question, but the learned Subordinate 
Judge has considered it (and that very 
cursorily) only in relation to the alleged 
possession by the plaintiffs on their mort- 
gages of a 1/5th share in the properties. 
We think that on this ground alone the suit 
must fail. 

The next point for determination is 
whether the relationship of mortgagor 
and mortgagee was not in fact determined in 
1873. If it was there would be no mortgage 
now subsisting which plaintiffs could claim 
to redeem. It was further contended for 
the appellants that from 1873 the title of 
the mortgagees had become adverse; that 
the suit as against them was barred by 
limitation, and that in any event the 
suit as against Shamal Dhone Dutt was 
barred under the provisions of article 134 
of schedule II of the Limitation Act, 1677. 
If the mortgages be held to. have been 
determined in 1873, no questions as to 
limitation would arise, There could be no 
suit to redeem, and the suit as one for 
possession would obviously be out of time. 
The issues dealing with this part of the 
case are 5, 6, 8, 9 and 10. With all 
respect to the learned Subordinate Judge, he 
does not appear in dealing with these issues 
to- have correctly SEDINO alal the undisputed 
facts of the case. e held that the rajinama 
being insufficiently stamped and unregistered 
did not operate as a release of the equity of 
redemption, that the possession was all along 
with the mortgagees, that without actual 
delivery of possession there could be no 
transfer by parol, that the change in the 
mode of possession was not sufficient, and that 
the mortgages were still subsisting. There 


can be no doubt that a mortgagor is com-" 


petent to release his equity of redemption. 

“The question is whether Khudajannissa 

Begum in this case effectually did so. With 

regard to the rajinama (Ex. A.) it may at 
(4) 88 Oh. D. 480, 
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once be conceded that it did not operate as such 
a release. It did not purport to do sọ, nor in- 
deed to declare, create or extinguish any right 
in immovable property. It was a petition 
filed in Court by Khudajannissa Begum in” 
suit No. 87 of 1873 to the particulars in 
which the Mukerjees signified their consent. 
It is clearly admissible in evidence as an ada 
mission by Khudajannissa Begum of the 
agreement ab which she had arrived with her 
mortgagees. No question of want of stamp 
or registration really arises in connection 
with the rajinama, inasmuch as it could 
not from iis terms be used for purposes 
which would necessitate stamping (other- 
wise than as a petition) or registration. In 
this respect the case is clearly distinguishable 
from Biraj Mohini Dassi v. Kedar Nath 
Karmokur (5) where the compromise petition 
formed the root of the plaintiff’s title. With 
reference to the remark of the learned Sub- 
ordinate Judge that the terms of the raji- 
nama were not incorporated in the decree 
and the rajinama cannot be considered a 
part of it, we may notice that the suit was 
decided in pursuance of those terms, the 
rajinama being on the Court file. The 
rajinuma is, however, very good evidence 
of what the parties had orally agreed to do. 
The question is, did they carry out that 
agreement? It was no doubt contémplated 
that the release should be effected by mutual 
conveyances. Such documents were not, 
however, before the Ist of July 1882 (when 
the Transfer of Property Act came into, 
force) necessary for the transfer of immov- 
able property. The learned Subordinate 
Judge disposes of this portion of the case 
by remarking— In this case the possession 
was with the mortgagees and no valid 
transfer could be made.” The ruling on 
which he relies in this connection has ob- 
viously noapplication, as is turned on the con- 
struction of section 54 of the Transfer of Pro- 
perty Act, Sibendrapada Baneriee v. Secretary 
of State for India in Oouncil (6). It is, however, 
by no means clear that mortgagees were in 
possession even atthe date of the rajinama 
or upto Ist Baisakh 1281 (April, 1874) 
Panchanan Mukerjee, it is true, was receiving 
the whole rent under the putni. lease, retain- 
ing Rs. 12,000 for himself and his brothers 
and making over the remainder to Khudajan- 
(5) 12 0. W. N. 854. 
(8) 340, 207, 
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nissa Begum. He was doing this by virtue 
of ‘the power-of-attorney executed by her in 
his favour and it might not unreasonably 
be argued that he was in that respect 
acting as her agent and not in his capacity 
as one of the mortgagees. There is certainly 
not sufficient evidence in this case to support 
the conclusion arrived at by the learned 
Subordinate Judge that Panchanan was 
karta of the family and as such his posses- 
sion must be regarded as the possession of 
all the three mortgagees. This opinion is 
directly against the findings of this Court in 
Suit No. 277 of 1874 though no doubt those 
decisions are not binding on these plaintiffs. 
Even if it were certain that the mortgagees 
were mortgagees in possession in December 
1873, it is equally certain that very shortly 
after that they ceased to be so. In August 
1875 as has been stated Khudajannissa 
Begum was applying for theseparate payment 
of her 1/5th share of the income under the 
puint lease, and in October 1875 she executed 
the mortgage in favour of Moti Lal Dhar. 
The learned Subordinate Judge says that 
the recitals in that mortgage would not create 
title infavour of any body.” They would 
not, but as admissions by Khndajannissa 
Begum, they are practically conclusive that 
the release of the equity of redemption had 
been effected in the manner arranged, with 
the single exception that it was not embodied 
in registered deeds of conveyance, which, as 
we have said, were unnecessary. From this 
time forward the parties have been in inclu- 
give enjoyment of their several shares. This 
again was confirmed by the registration pro- 
ceedings in 1878 and by subsequent registra- 
tion proceedings when the transfers of shares 
among the Mukerjees and Aruna Prakash 
Gangully took place. That there was good 
consideration for the release by Khnudajan- 
nissa Begum, there is no doubt. For her 
surrender to the mortgagees of 4/5th of the 
properties now in suit, comprised in the 
putni lease; she obtained a complete discharge 
from the whole debt on both mortgages 
amounting to Rs. 2,00,000 and took over 1/5th 
of those properties and all the other properties 
comprised in the mortgages of 1848 and 1871 
free from all Hability. In these circum- 
stances we lrold that the arrangement of 1873 
‘was carried into effect and that the mortgages 
of 1848 and 1871 were, thereby, extinguished. 
We are unable to see that section 92 
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Provision (4) ef the Evidence Act has any 
bearing in the case. 

That being our opinion on this part of the 
case it is unnecessary to consider the question 
of limitation, either generally or with special 
reference to the purchase by Shamal Dhone 
Datt. We may, however, note, that as a matter 
of fact Shamal Dhone Dutt, in our opinion, 
purchased with full notice of the mortgages 
of 1648 and 1871, and must beheld to have 
purchased what he knew his vendor had to 
sell, namely his interest as one of the 
mortgagees in these properties. Nor is it 
necessary to decide what was the effect of 
the deed of gift by Khnudajannissa Begum 
to Mirza Ahmed Ali Beg. It is clear that 
he never took possession of any properties 
under it, and the document seems to have 
been given by himto Mahomed Abdul Aziz, 
with whom it remained. Jt is unnecessary 
also to decide whether Khudajannissa Begum 
and through her the plaintiffs are estopped 
from disputing the agreement of which 
Khnudajannessa Begum took the benefit. 
That lady obtained a 1/5th sharb of the 
properties now in suit and all the other 
properties mortgaged freed from the mort- 
gages. She then executed a fresh mortgage 
of her 1/5th share. It is difficult to see 
how her representatives can now be heard 
to say that the mortgages of 1848 and 1871 
so dealt with by her are still subsisting and 
claim to redeemthe 4/5th share in these 
properties which Khndajannissa Begum sold 
away. 

The only other points which we need men- 
tion are those of costs and the decree passed 
by the lower Court in respect of the mort- 
gage of 1871. Asin our view of the case the 
decree of the learned Subordinate Judge can- 
not stand, itis not really necessary to deal 
with his order as to costs. But we may re- 
mark that nothing has transpired in this case 
to indicate that the mortgagees have been 
guilty of such misconduct as would take the 
case out of the general rule that in a redemp- 
tion suit the mortgagee is entitled to his 
costs. 

The learned Subordinate Judge has also 
granted a decree in respect of the mortgage 
of 1871. It is not clear how that could have 
been done without a proper amendment of 
the plaint. Paragraph 3 of the prayer was 
expunged, but nothing appears to have been 
substituted in its place. As in our opinion 
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the suit must fail, we need not further discuss 
this point. : Ne 

The appeal is allowed and the plaintiff's 
suit ig dismissed. Defendants Nos. 2, 3 and 4 
must have their costs in both Courts from the 
plaintiffs. 

Appeal allowed. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seconp Cryin Appgat No. 2723 or 1907. 
June 21, 1907. 

Present :—Mr. Justice Coxe and Mr. Justice 
Chatterjee. 
BALIKANTA DOSS—Durenpant— 
APPELLANT 

i versus 
RAM TAHAL DOS—PLUAINTIRE— 
RESPONDENT. 

Partition—Existence of no jot interest—Suit for 
partition not maintainable, 

“A. partition suit is not maintainable between 
‘parties amongst whom there is no existing joint 
interest of any kind. 

Hemadri Nath Khan y. Ramanı Kanta Ras, 240. 
575 (P. B),10. W N. 406 and Sundar v. Parbati, 
12 A. 61 (P.C); 161. A 186, referred to. 

Where the holdings of the plaintiff and the defend- 
ant are not undivided shares of parcels of land, 
and the parties themselves are nob co-owners, no 
suit for partition lies between them. 

Appeal from the decree of the District 
Judge of Jalpaiguri, dated ‘August 27, 
1907, reversing that of the Munsif of that 
place, dated February 1, 1907. 

Babu Brojendra Nath Chaiterjt, for the Àp- 
pellant. 

Babu Harendra Narain Mitra, for the Re- 
spondent. 

Judgment.—in this case it appears 
that a certain land was leased to the defend- 
ant and described in the patiah as half of land 
enclosed within certain boundaries. The 
other half of the land within the said 
boundaries is said to have been leased to 
the plaintiff's predecessors. Subsequently 
the landlord brought ejectment suit against 
the plaintiff’s predecessors, and, thereafter, 
settled the land covered by that suit with 
the present plaintiff. The present plaintiff 
sued for partition. The defendant pleaded 
that the land held by him was distinc- 


tively demarcated, and formed a separate. 


holding. He stated in paragraph 11 
of the written statement,— Although for 
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want of ability and prudence in the village 
people who drafted the documents, they 
with the object of avoiding the trouble of 
describing the boundaries of separate lands 
held by different persons within the 16 
annas boundaries, gave no separate sets of 
boundaries in the said pattah and qabuliat 
for the lands, (yet) the said two chukant 
lands havé in reality long been separate.” 

The parties went to trial on the issue 
whether the chukant holdings of the plaintiff 
and defendant No.1 were separate or not. 
The Munsif in deciding this issue refer- 
red to the fact that the bonndary given 
in the defendant’s pattah was the boundary of 
the land of which only a half share had been 
leased to him, but he thought that that 
evidence in itself was not sufficient to pre- 
vail against the other evidence in the ‘case, 
ani his final conclusion was that the two 
holdings were not joint, but separate. 

On appeal the District Judge accepted 
the facts found by the Munsif but held 
that on these facts the Munsif ought to 
have granted a decree. He based his 
decision on two rulings of this Court in - 
which it was held, firstly, that undivided 
shares in parcels of land cannot constitute 
distinct holdings, dnd’ secondly, that if co- 
owners are in possession of different por- . 
tions of a joint property by mutual 
arrangement a suit for partition is main- 
tainable. But on the findings of fact 
arrived at by the Munsif which, as we 
have said, the learned Judge accepted, the 
holdings of the parties in this case were 
not undivided shares of parcels of land 
and they themselves were not co-owners. 
Accordingly the rulings cited by the learned 
District Judge have no application. 

The learned pleader for the respondent 
very frankly concedes that he cannot up- 
hold the decision of the learned District 
Judge as it stands, but relying on the 
decisions, in Hemadrt Nath Khan v. Ramani’ 
Kanta Roy (1) and in Sundar v. Parbati (2), 
he argues that partition should, be allowed on 
equitable grounds. But neither of those 
cases appears to us to be any authority 
for holding that a partition suit is 
maintainable between parties amongst 
whom there is no existing jéint interest 
of any kind. The findings of fact in this 

1) 24 0. 575. ; 10. W. N. 408. i 
2 12 A. 51 (P. O0); 161. A. 186. 
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case by which we are bound are to the 
effect that there isno community of interest 
between the plaintiff and the defendant, 
and that being so, we think that no parti- 
tion is possible, 

The appeal, accordingly, will be allowed 
and the plaintiff’s suit dismissed with costs 
in all the Courts. 

s Appeal allowed. 


(Not reported yet elsewhere. } 
ALLAHABAD HIGH COURT. 
Seconp Civm, APPrAL No. 321 or 1908. 
May 26, 1909. 

Present :—Mr. Justice Karamat Husain. 
SYID MURTAZA HUSAIN—Derenpant— 
APPELLANT 
versus 
Musammat ALHAN BIBI—PLAINTIFE— 
RESPONDENT. 

Muhammadan Law—Shia sect—Inheritance— Widow 
with achild by her deceased husband is entitled to 
inherit both murable and immovable property of 
her husband—Sharaia’s axth'rity. 

A widow who has a child by her deceased 
husband is, according to the Shia Law of the 
Muhammadans, entitled as heir to a share in both 
the movable and immovable properties of her 
deceased husband. 

The British Indian Courts in administering the 
‘Muhammadan Law are to be guided by the rules 
laid down by the Doctors of Muhammadan Law. 
They are not justified in drawing their own in- 
ferences from the traditions or the Quran. 

Where there is a conflict between the sharata 
and any other work of recognised authority on 
the Shia Law the Courts in British Indiain adminis- 
tering the Shia Law must follow the Sharata and must 
not discard it in favour of any other work of estab- 
lished merits. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated the 23rd 
of December, 1907. 

Ghulam Mujtaba, for the Appellant, 

B. E. O’Oonor (with him Rahmatullah), for 
the Respondent. 

Judgment.—Musammait Alhan Bibi 
-brought an action for the recovery of her 
share in the landed property of her deceased. 
husband and sought other reliefs also. One 
of the pleas in defence was that she, as a 
widow governed bythe Shia Law, was not 
entitled to amy share in the landed pro- 
perty left by her husband. Both the 
Courts decreed the claim, remarking that 
no authority was cited to support the plea 
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in defence. The defendant Murtaza Husain 
has preferred a second appeal to this Court 
and itis contended on his behalf that the 
plaintiff as a Shia widow has no share in the 
landed property left by her husband. Alhan is 
not a childless widow and admittedly 
has a danghter Abida Bibi by her deceased 
husband, 

There certainly is a difference of opinion 
among the Doctors of the Shia Law regard- 
ing the right of a widow who has a child 
by her deceased husband and is governed 
by the Shia Law to have a share in the 
landed property left by her deceased hus- 
band. Theauthorof the Sharata is of opinion 
that she gets a share in all the property 
including land left by her deceased hus- 
band. [See Text No. 3 p. 38 in Fazl Rad v. 
Khatun Bibi (1)]. The authors of the Masa- 
likul Afham (see Text No. 7 p. 41), the 
Jamaul Shatat (see Text No. 8 p. 42), the 
Sharah Kabir (see Text No. 9 p. 43)—these 
texts with their translations are given in Fagl 
Rab v. Khatun Bibi (1)—and the author of 
the Jatwaherul Kalam—for the opinion of the 
Jawaherul Kalam see text (a) in this judg- 
ment—hold a contrary view, place a widow 
who has a child on the same footing with a 
childless widow, and debar both from shar- 
ing in the landed property left by the 
husband. 

(a) “ There is no doubt in that the best 
opinion (lit: strongest) is that there is no dis- 
tinction between a widow who has a child and 
a childless widow in being debarred from 
inheritance, Thereis no doubt also in that 
the best opinion is that she is debarred 
from inheriting the corpus of every dis- 
tinction between inclosures and dwelling 
houses and other kinds of landed property.” 

Jawaherul Kalam (commentary of Sharatul 
Islam) Book of Inheritance, the fifth Masala 
p. 287. 

In support of his eontention the learned 
vakil fur the appellant relies on the text of 
the Jawahir and other works which are in his 
favour afid are quoted in Fazl Rab v. Khatun 
Bibi (1). He further says that the anthor of 
the Sharata also in a latter work of his called 
the Mukhatsar-ul-Nafia came round to the 
view that there was no distinction between 
the two classes of widows and that both 
were debarred from getting a share inthe 
landed property left by the deceased hus- 

(t) 15 A. 20 at p. 38. 
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band. | , He infers this from the use of the 
term “ woman” without making any dis- 
tinction. This inference of the learned vakil 
is natural and the author of the Sharaita 
may have abandoned the view expressed in 
the Shurata. The text of Mukhtasar 
Nafia is marked (b) and is as follows:— 

(b) “ A husband inherits all that the 
wife leaves and likewise a wife inherits all 
except land, and she inherits the value of 
chattles and buildings.” 

Mukhtasar Naña (Book of Inheritance) 
second “ Maukead.” 

He on the basis of the tari of the Mukh- 
tasarul Nafia and other texts which favour 
his contention asks the Courts to follow 
them in preference to the text of the Sharata 
which debars a childless widow only from 
taking a share in the landed property of 
her deceased husband. In addition to the 
authorities already referred to the learned 
vakil for the appellant relies on the follow- 
ing traditions : 

(a) A woman does not inherit from her 
husband the ground of a house or land 
bot when the price of bricks and wood 
is ascertained then a fourth or an eighth 
part, is given to her in the price of bricks, 
beams and wood. 

(b) A woman does not inherit from what 
her husband has left anything of villages, 
houses, arms and cattle, and she inherits 
from goods, carpets (farsh) clothes and 
furniture of the house left by the husband. 
The price of materials, doors, beams and 
wood is ascertained ond her share is given 
to her. 

(c) Women do not inherit from land nor 
from buildings. 

(d) A woman inherits from the materials 
and does not inherit anythingin sites. 

Ke) The share of a woman is fixed in 
the price of wood and bricks lest she should 
mairy a stranger and thrust him on the 
family. ? 

(A The women do not inherit anything 
from Jand but the price of bricks and wood 
is given to them. 

(g) There is nothing for women in the 
houses or buildings. 

(h) I asked about the inheritance of 
women” and he replied. The price of bricks, 
materials, wood and reeds is for them, as 
for lands and buildings there is no share for 
them in that. 
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(G) A woman does not inherit anything 
from what her husband has left of villages, 
houses, arms, and cattle; she inherits 
from goods, slaves, clothes, and the furniture 
of the house which he has left. And the 
price of the materials will be ascertained and 
her share given her therefrom. 

G) The women do not inherit anything 
from houses nor from land but when a 
building is erected she will get her share 
in ita materials. 

(k) A woman does notinherit from what 
her husband has left of the ground of the 
house or the land, but when the price of 
building, beams and wood is ascertained 
she will be given her share from the price 
of the building, as for the ground, she will 
not be given anything from land or from 
houses. 

(1) Women do not inherit anything from 
the building. They have a right in the 
price of buildings and by “ women” is meant 

wives.’ 

Traditions g. k. and l are from the 
Manlayohzarhul Fagih (Chapter Nawadirul 
Mowaris) ; othersare fromthe Thazibul Ahkam 
(Kitabul Faraiz wal Mawaris Bab Almirasul 
Aswa) and the Istibsar (Abwabul Faratz) 
in the Chapter “ That a woman does not in- 
herit from a building &e.” 

The learned counsel for the respondent 
in answer to the anthorities relied by the 
learned vakil for the appellants says that 
preference must be. given to the authority 
of the Sharata which has long been recognis- 
ed by the Courts in British India and 
ae on Ballie’s Imamiah pp. 295-338 and 
381. 

The Tahsibul Ahkam, the Istibsar and whe 
Manlayahzarhul Faqth are collections of 
traditions only (see Morley’s Digest C. 9. 
L. X.), and regarding the traditions quoted 
by the learned vakil from these works, it 
is sufficient to remark that- the Courts in 
British India in administering the Muham- 
madan Law are to be guided by the rules 
laid down by the doctors of Muhammadan 
law. These Courts may not take upon them- 
selves to infer any rule of Muhammadan 
Law from the tradition or even from the 
text of the holy Qurag. Their Lordships 
of the Privy Council in Aga Mahomed 
Jaffer Bindanim v. Koolson Bibee (2), remark : 

‘Their Lordships on these authorities must 

(2) 25 0.9; 241. A, 196; 10. W. N. 449, 
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hold that a Muhammadan” widow is not 
entitled to maintenance out of ber husband’s 
estate in addition to what she is entitled 
to by inheritance or under his will. They 
do not care to speculate on the mode in 
which the text quoted from the Quran 
which is to be found in Sura 11 vy. 241-2 
is to be reconciled with the law as laid 
down in the Hedaya and by the author of 
the passages quoted from Ballie’s Jmamia. 
But it would be wrong for the Court on 
a point of this kind to attempt to put their 
own construction on the Quran in opposition 
to the express ruling of commentatora of 
such great antiquity and high authority.” 
What their Lordships have said about the 
Quran will apply with greater force to the 
traditions. 

The Courts in British India not being 
justified in drawing their own inference 
from the traditions or the Quran, the tradi- 
tions cited by the learned vakil cannot 
be of any value for deciding the point before 
me. In this connection I may note that in 
Fazl Rub v. Khatun Bibi (1), text No. 10 
is cited from the Wasatlul Shia whichis a col- 
lection of traditions and not a book on Mu- 
hammadan law by a Shia Jurist and which 
could not be cited in support of any rule of 
the Shia Law. Coming to the case law on the 
subject I find that therehave been rulings that 
achildless widow governed by the Shia School 
of Muhammadan Law is not entitled to any 
share in the land left by her deceased 
husband : Musammot Toonanjan v. Musam- 
mat Mehude Begam (8), Musammat <Asloo 
vy. Musammat Umdutoonissa (4), Uumardaraz 
Ali Khan v. Wilayat Ali Khan (5), Mir 
Ali „Husain v. Sajuda Begum (6), Aga 
Muhammad Juffer Bindantm y. Koolsom Bibi 
(2). But so far as I am aware the point 
that a widow who has a child by her 
deceased husband takes no share in the land 
left by her deceased husband and in this 
respect stands on the same footing with a 
childless widow, has not been the subject of 
decision in any reported case. The point is 
very important and will affect the Shia Muh- 
ammadans of British India. 


Had I been answering the question as 
a eles of the Muhammadan Law I would 


N. W. P. a. £ B. (1867) at p. 18. 
20 W. R. 
6 


S 16 A. 169, 
8) 21 M. 27. 
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have brushed aside all the traditions that 
draw a distinction between the movable and 
immovable property lefi by the deceased 
husband for the purpose of giving a share 
to his widow, or between a childless widow 
and a widow who has a child for debarring the 
one from inheriting land and not debarring 
the other, and would have entirely re- 
jected such opinions of the doctors of the» 
Shia Law as accepted those distinctions. I 
would have answered without the least 
hesitation that a widow governed by the 
Shia Law whether “ childful ” or childless 
is entitled to cher share in the movable 
and immovable property of her deceased 
husband. The reason for such an answer 
is very simple. The Muhammadan law of 
inheritance is based on the following text 
of the Quran. 

“ Moreover, ye may claim half of what 
your wives shall leave, if they have no 
issue, but if they have issue, then ye shall 
have the fourth part of what they shall 
leave after the legacies which they shall bee 
queath, and the debts be patd. They also 
shall have the fourth part of what ye shall 
leave, in case ye have no issue, but if ye 
have issue, then they shall have the eighth 
part of what yeshall leave after the legacies 
which ye shall bequeath, and your debts 
be pard.” Sale’s Quran p. 61. 

In the above text the share of Muham- 
madan widow (without any distinction of 
being “ childful” or childless) in the pro- 
perty left by her husband, without any 
distinction between movable and immov- 
able, is fixed as $ or jas the case may be 
prior to the disintegration of Islam into 
Shiaism and Sunniism. It is fixed in 
the most unambiguous and the clearest of 
terms. 

Such being the case all the traditions, 
which are in conflict with the express 
authority of the Quran in dividing the 
property of the husband into movable 
and immovable and in classifying his wives 
into childless and “ childful”, are of no 
weight and the opinions of the doctors of 
the . Shia Law which are based on those 
traditions and which discard the express 
text of the Quran cannot represent the 
correct rule of law. “The Quran though 
variously interpreted is regarded by the 
Musalmans of every denomination as the 
fountain-head and first authority of all law’ 
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religious, Civil -and Oriminal.; (Morley’s 
Digest COXXVIL). Hadie (tradition) 
comes next to the Quran; and when the 
Quran makes no distinction between the 
movable and immovable property left by 
the deceased husband, or between a widow 
‘who has no child and the one who has 
the introduction of such distinctions by the 
traditionalist and by the lawyers, who base 
their opinions on those traditions without 
much regard to their authenticity and without 
applying to them the tests applicable to 
historical evidence, is an innovation and 
cannot be regarded as an interpretation 
put upon the text of the Quran in the 
correct sense of the term. The following 
remarks will demonstrate that a so-called 
rule of the Muhammadan Law which is in 
direct opposition to a rule of law laid down 
in the Quran cannot possibly be a rule of 
the Muhammadan Law: 
ı The Quran is’ the first and absolute 
source of the Muhammadan Law and the 
gules of law contained therein are accord- 
ing to Muhammadans founded on direct 
revelation from God. Being divine their 
authority is absolute and they cannot be 
altered. The Quran, however, is silent on 
many points and its text bearing on vari- 
ous rules of law admits of more than one 
interpretation. Hence in order of time 
traditions (hadis) become the second source 
for the rules of the Muhammadan Law. 
‘Whenever the Quran was not’ found 
applicable to any particular case which 
soon happened as the social relations and 
wants of the Arabs became more extended, 
recourse was had to the Sunnah (precept 
and example) or Hadis (sayings, traditions), 
that is, the oral law which was and is at 
the present day, held to be only second in 
authority to the Quran itself’ (Morley’s 
Digest COXXVID). 
| The mode of the genesis of the second 
source for the rules of Muhammadan Law 
clearly shows that it came into existence, 
B0 far as the rules are concerned, with 
the only object of interpreting the text of 
the Quran and supplementing it on the 
points on which it was silent. The func- 
tion of the traditions is to give information 
on the exact meaning of certain passages 
of the Quran and to state a rule of law 
on those points on which the Quran 
is silent. In the nature of things it is 
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impossible for a tradition to change, abro- 
gate or contradict, any rule of -law which 
is founded on the text of the Quran. If 
we, therefore, come across any tradition 
which abrogates or" contradicts any rule of 
law laid down in the Quran’ we must re- 
gard it as spurious and false and must 
not make ita basis for any rule of law. 

I am not, however, to approach the ques- | 
tion I have to decide as:a servant of the 
Muhammadan Law. I must decide it as 
@ judge, and must choose one of the two 
conflicting views of the doctors of the Shia 
Law. Taking into consideration all the 
facts bearing on the question I adopt the 
view set forth in the Sharata that a widow 
who has a child by her deceased husband 
is entitled toa share in Both the movable 
and immovable properties of her deceased 
husband, in preference to the view taken by 
the author of the Jawaherul Kalam -and 
others that she like the childless widow is 
debarred from inheriting the landed property 
left by her husband. 

My reasons for deciding in eee 
with the rule as laid down in the Shdrata ‘are 
the following : 

(a) The Sharata * is considered to 
be a work of the highest authority 
and the chief authority for the 
law of the Indian followers of Ali. 
In it we have a safe and certain 
guide for administering the- Shia 
Law. If we begin to reject: the 
rules of the Shia Law as set forth 
in itand adopt the views of other 
Doctors of Law which are opposed tô 


* The most generally known of all 
the Shia lawyers is the Sheikh Najmud 
Din Abu al Kasim Jaffar Ben Muayyid al 
Hilli commonly called the Shaikh Muayyid. 
He died in A. H. 676 (A. D. 1277). His great 
work the Sharata-ul-Islam is more univers- 
ally referred to than any other Shia Law book 
and is the chief authority for the law of 
the Indian followers of Ali. 

(Morley’s Digest CCLX XVII). 

“With the exception of the last- Book 
it is composed entirely of translations from 
the Shara-ul-Islum, a work of the highest. 
authority, which has ented largely into the 
Digest of Shia Law compiled untler the gup- 
erintendence of Sir William Jones. : j 


(Ballie’s Imamia XXVI) © © +s). 
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the rules of law éxpounded in the 
Sharata we shall be pursuing a highly 
dangerous course. 

We shall upset a well settled state of 
certain branches of the Shia Law and replace 
it by confusion and chaos. This I am not 
prepared to do. I am not concerned here 
with comparing the relative value of the 
Sharava on one hand and the Jawahir, the 
Masulik, the Shara Kabir on the other, nor do 
I say that in no case reliance is to be placed 
on Juwahir and other works on the Shia 
Lew. The Jawahir in factis the best and 
the most exhaustive work of the last century 
on the Shia Law. Whenever any text of 
the Sharaia is to be interpreted or explained 
recourse must be had to the Jawahtr and 
other works. In the same manner, when the 
Sharaia is silent on any point the Jawahir, 
the Jamaul Shatat and other works may be 
quoted as authorities. I only hold that in 
cases of a conflict between the Sharata and 
any other work of recognised authority on 
the Shia Law the Courts in British India 
in administering the Shia Law must follow 
the Sharata and must not discard it in favour 
of any other works of established merits. 

(b) The Courts in British India began 
to recognise the authority of the 
Sharata so far back as 1799. In 
Asimuddin v, Fatima Beebee (7) cer- 
tain extracts were cited from the 
Sharata Islam ås showing the doc- 
trine of the Shia Schoolas to gift of 
part of an undivided whole and as to 

. possession. From that time down- 

wards the Sharata has always been 
followed in deciding cases governed 
_ by the Shia Law. 

1 have not come across any reported 
case in which the authority of the Sharata 
was superseded by the authority of any 
other work onthe Shia Law. To disturb 
the authority of such a work after more 
than a century is against the well established 
principles underlying the administration of 
justice. 

(o) Of the two conflicting views the one 
adopted by the author of the Sharata 
is more conducive to the peace 
and happiness of the families 
and more in harmony with modern 
notions which regulate matrimonial 
relations, 

(7) i 8D: Eep. 24, 
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For the above t1easons I hold that the 


-plaintiff as a widow, who has a daughter 


by her deceased husband, is entitled to 
her share in the landed property of her 
deceased husband. 

The result is I uphold the decree of the 
lower appellate Court and dismiss the appeal 
with costs including the fees in tkis Court 
on the higher scale. 

Appeal dismissed. 





(Not reported yet elsewhere. j 
CALCUTTA HIGH COURT. 
LETTERS Patent APPRALS Nos, 97 Anp 98 
or 1908. 

June 22, 1909. 

Present :—Sir Lawrence Jenkins, Kr, C. J. 
and Mr. Justice Mookerjee. 
BHUTNATH NASKAR AND ANOTHER— 
DEFENDANTS— (RESPONDENTS IN SECOND APPEAL) 
— APPELLANTS 
versus 
MONMOTHO NATH MITRA— (APPELLANT 
IN SECOND APFRAL) RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 160 and 167 
—Protected interest—Terure—Raiyats holding at fixed 
rates—Ocrupancy raiyota. 

A tenure is not a protected interest within the 
meaning of section 160 of the Bengal Tenancy 
E Mookerjee, J—A rasyat holding at a fixed 
rate of rent, after he has occupied the holding 
for twelve years, does not become a settled raiyat 
of the village and does not acquire a right of 
occupancy; and, therefore, his interest inthe ten- 
ancy is not s“ protected interest”. 

Appeal from the decree of Mr. Justice 
Doss, dated July 31, 1908 passed in Second 
Appeals Nos. 2436 and 2437 of 1906. 

Babu Khetra Mohan Sen (for Babu Shashi 
Shekhar Bose) and Babu Jatindra Nath Ghose, 
for the Appellants. 

Babu Narendra Chandra Bose, for the Re- 


spondent. 


va 


Judgment. 

Jenkins, C. J.—I agree that these appeals 
should be dismissed, and I do so on the 
ground that the interest of the defendant 
was a tenure, and, therefore, not a ‘ protected 
interest” within the meaning of section 160 
of the Bengal Tenancy Act. This is in 
accord with the interpretation placed ona 
lease, not fairly distinguishable from the pre- 
sent, by Mr. Justice Mitra whose decision was 
affirmed on appeal under the Letters Patent, ’ 
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The District Judge refers to this decision 
of Mr. Justice Mitra but was evidently 
misled by the omission of a ‘not’ before 
the words “ratyats holding’—an omission 
shown by a perusal of Mr. Justice Mitra’s 
judgement to be obviously attributable to 2 
clerical errer. In this view, I think it 
unnecessary for me to discuss the further 
question that has been dealt with by my learned 


colleague. 
Both the appeals are dismissed with 


costs. 

Mookerjee, J.—This is an appeal on behalf 
of the defendants in an action for ejectment 
commenced by a purchaser at a sale for 
arrears of rent, after service of notice under 
section 167 of the Bengal Tenancy Act. 
The Court of first instance decreed the suit 
in the view that the interestof the defend- 
ants was liableto be and had been annulled 
under that section. The District Judge on 
appeal held that the defendants were not 
tenure-holders but ratyaés and were con- 
sequently protected from ejectment under 
section 160 of the Bengal Tenancy Act. 
On appeal to this Court Mr. Justice Doss 
reversed the decision of tho District 
Judge. Ha held in the first place that 
upon a true construction of the lease of tha 
8th November 1851 the defendants were 
tenure-holders and were consequently liable 
to have their interest annulled under section 
167 of the Bengal Tenancy Act. He held 
in the second place that even if the de- 
fendants were taken to be raiyate, they 
were raiyats holding at a fixed rate of rent 
whose interests were not protected by sec- 
tion 160. On appeal under the Letters 
Patent it has been argued that the defend- 
ants were not tenure-holders, and that if 
under the lease of 1881 they were treated 
as ratyais holding at a fixed rate of rent, 
as they had been in occupation of the 
holding for more than twelve years, they 
had acquired a right of occupancy which 
waa entitled to protection under section 160. 

As regards tho first of these contentions, 
it is sufficient to say that the terms of 
lease upon which reliance is placed make 
it reasonably plain that the position of the 
defendants was that of tenure-holders and 
not that of ratyats. As is pointed ont by 
Mr. Justice Doss, the rights conferred 
upon the defendants under the lease are 
very much more extensive than those ordi- 


INDIAN CASES. 


BHUTNATH NASKAR V. HONMOTHO NATH MITRA. 


[1909 


narily possessed by any ratyats; and I need 
not refer in detail to the terms of the lease, 
as I agree with the learned Judge in the 
construction placed by him on that docu- 
ment, as also with Mr. Justice Mitter in 
the view taken by him in the unreported 
case where a lease substantially identical in 
terms cameunder consideration (S. A. No. 2862 
of 1902 affirmed in L. P. No. 10 of 1905 by 
Maclean, O. J. and Pratt, J.). 

As regards the second contention of the 
appellants that if they are ratyats at a 
fixed rate of rent they have also acquired 
a right of occupancy. I am unable to hold 
that the argument is well-founded. The 
Bengal Tenancy Act appears to have drawn 
a clear and well-marked distinction between 
the different classes of ratyats. Section 4 
first classifies tenants into tenure-holders, 
raiyats and under-ratyats. Raiyats are 
classified into ratyate holding at fixed rates, 
occupancy ratyats and non-occupancy ratyats. 
The incidents of tenure- holders are dealt with 
in Chapter ILL of the Act; the incidents 
of holding of raiyets who hold at fixed rates 
of rent are described in Chapter IV; 
the position of occupancy ratyats is con- 
sidered in detail in Chapter V, while the rights 
of non-cceupancy ratyats are considered in 
Chapter VI; lastiy, Chapter VII is devoted 
to under-ratyats. The learned vakil for 
the appellants contends that the terms of 
section 2)of the Bengal Tenancy Act are 
comprehensive enough to cover @ case of 
rayate holding at fixed rates. His argu- 
ment in gubstancs is that a ratyats holding 
at a fixed rate after he has occupied the 
holding for twelve years becomes a settled 
raiyat of the village and thus acquires @ 
right of oceupancy. This contention involves 
the position that the rights and liabilities 
of such a tenant after twelve years are to 
be determined with reference to the pro- 
visions of Chapter V of the Bengal Ten- 
ancy Act. When, however, we proceed 
to examine that Chapter, it becomes ab once 
obvious that there are provisions which could 
never have been intended to apply to ratydts 
holding at fixed rates. For instance, while 
section 18 clause (b) renders a ratyat 
at fixed rates liable éo be ejected by 
his landlord only on the ground that he 
has broken a condition consistent with the 
Act on breach of which he is under the 
terms of a contract between him and his 
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landlord liable to be ejected, section 25 
renders an occupancy raiyat liable to be 
ejected on the same ground as also on the 
additional ground that he has used the land 
comprised in his holding in è manner which 
renders it unfit for the purposes of the ten- 
ancy. If. therefore, the argument of the 
appellants prevails, the result follows that 
a raiyat holding at a fixed rate, before the 
lapse of twelve years, is liable to be ejected 
only on the limited ground stated in sec- 
tion 18, whereas after the lapse of twelve 
years he is liable to be ejected on the addi- 
tional ground mentioned in section 25. Again, 
if we look to section 39 of the Act, it is 
clear that the money-rent payable by an 
ocoupancy raiyat may be enhanced by suit, 
on the other hand, the very essence of the 
right of a ratyat holding at a fixed rates 
is that his rent is not liable to be enhanced. 
If, therefore, .the contention of the appel- 
lant is well-founded, we must hold that within 
a period of twelve years from the creation 
of the tenancy a raiyat holding at a fixed 
rate of rent isnot liable to have his rent 
enhanced, whereas after the lapse of twelve 
years, when, according to the contention of 
appellants, he has in addition acquired a 
right of occupancy, his rent is liable to be 
enhanced under section 30. It is not ne- 
cessary to examine in detail the other pro- 
visions of Chapter V but it may be pointed 
. out that the anomalous position described, 
may arise even before the lapse of twelve 
years, in cascs where section 20, sub-sec- 
tion (5) or section 21, sub-section (1) is 
applicable. What I have ssid already, 
seems to make it fairly clear that the Act 
observes a well defined distinction between 
a raiyat holding at a fixd rate of rent and 
an occapancy-raiyat. If we now turn to 
section 160, we find that reference is made 
expressly to a right of occupancy and the 
right of a non-occupancy raiyat, but no 
mention. is made of the right of a ratyat 
at a fixed rate of rent. The inference, there- 
fore, seems to be reasonable that the inten- 
tion of the Legislature in section 160 was to 
protect from ejectment a raiyat who possesses 
a right of occupancy as also a ratyat who 
possesses the right of a non-oceupancy ratyat 
as mentioned in clause (c) of that section, 
and not to protect from ejectment a raiyat 
holding at a fixed rate of rent. The 
reason for the distinction, if it is permissible 
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for us to inquire into the reason for plain 
provisions of the law, is not difficult to 
find. The policy of the legislature was to 
protect the razyat, but not necessarily to 
the complete detriment of the purchaser of 
a tenure at a sale for arrears of rent. If 
a ratyat holding at a fixed rate of rent 
were protected from ejectment, the purchaser 
would acquire the property in an encum- 
bered condition; for he would be unable, 
not only to eject the rayat but also to en- 
hance his rent. On the other hand, if occu- 
pancy ratyats and unon-occupancy ratyats 
alone were protected from ejectment, while 
their possession would.be maintained, they 
would be liable to have their rent 
enlanced from time to time, at the 
instance and for the benefit of the pur- 
chaser of the tenure. Upon a consider- 
ation then of the provisions of the Bengal 
Tenancy Act, the inference seems to be fairly’ 
clear that the appellants cannot successfully 
contend that their interest in the tenancy” | 
is a protected interest within the meaning of 
section 160. In myopinion, the view taken 
by Mr. Jnstice Doss upon both the 
points, is correct, and his decree should be 
affirmed with costs. 
Appeal dismissed. 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Ssconp Orv Apprat No. 882 or 1908. 
May 28, 1909. 

Present :—Mr. Justice Alston. 
GAJRAJ SINGH AND ANOTHER— DEFENDANTS 
—APPELLANTS 
VETSUS 


BAIJNATH SINGH AND ANOTHER— PLAINT- 


IFFS—RRSPONDENTS. 

Jurisdiction—Appeal entertarred without furitdiction 
and cse remanded—Objection to jurisdiction may 
be taken at any stage—-lequiescence or consent of par- 
ties cannot confer jurisdictum—Interference by Argh 
Court sn second appeal—Civil Procedure Code (Act 
XIV of 1882), ss 578, 591. 

An Assistant Collector dismissed ® suit under 
section 102 and also rejected an application for 
its restoration under section 103, Civil Procedure 
Code. From this latter order tho District Judge 
improperly entertained an appeal and ordered the 
suit to be restored. The suit was eventually de- 
creed and this decree was upheld on appeal by the 
District Judge. On appeal to the High Court it was 
urged that as thero was no appeal from the order 
of the Assistant Oollector refusing to restore the 
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case, the remand by the District Jadge was with- 
out jurisdiction and all proceedings under the re- 
mand order were null and void. It was contend- 
ed in reply that it was too late to attack the il- 
legal order of the District Judge and that the 
defendant-appellant must be taken to have ao- 
quiesced in the passing of the illegal order: 

Held, that as the District Judge had no javris- 
diction to entertain the appeal the parties could 
not by their consent confer that jurisdiction upon 
hin. 


A party might waive an irregularity but cannot 
confer jurisdiction if the Oourt has none under 
the law. 

It is settled law that an objection to jurisdic- 
tion may be raised at any stage of a suit, even 
for the first time in second appeal, and the High 
Court have power to interfere with orders of 
Subordinate Oourts passed wholly without juris- 
diction. 

If an order passed by Court is without 
jurisdiction, neither the acquiesence of the parties 
in the passing of ıt, nor the delay in attacking it, 
can give it validity. Section 591 of the Code of 
Civil Procedure, 1882, does nothing more than to 
preserve to an appellate Oourt the right to deal, 
in an appeal from a decree, with an improper 

“‘ansppealable order passed in the course of a suit 
by a Court competent to pass it. The withdrawal 
of that section from conmderation cannot affect the 
authority of an appellate Oourt to interfere, in an 
appeal from a decree, with an illegal order passed 
in the course of a suit by a Court without juris- 
diction to pass it. Section 578 shows that when 
the defect in an order goes to the jurisdiction of the 
Court an interference by the High Court is justified. 

Zohra v. Mangu Ll, (1906) A. W. N. 223 ; Rameshur 
Singh v. Sheodin Bingh, 12 A. 610; Goodall x. The 
Musoors Bank, ld, 10 A. 97; Nidhi Lal v. Mazar 
Hussain, 7 A. "280; Shri Sidheswar Pandst v. Shri 
Harthar Pandit 12 B. 155; Keshara Sanabhuga vy. 
Lakshmi Narayana, 6 M. 192; Gooroo Pershad Roy 
v. Jaggobundo Motoomdar, W. R. Sp. No. 16, 
Bahaji v. Lakshmi Bat, 9 B. 266; Keshav v. 
Vinayak, 28 B. 26; Ledgard v. Bult, 9 A. 203; 
Amrita bin Bapyjs v. ” Naru bin Gopaljs, 18 B. 489 ; 
Maharaja Maheshur Singh v. The Bengal Gorern. 
ment, 7M I A. 302; 
Bingh, (1887) A. W. N. 99, referred to. 


Second appeal from the District Judge of 

Azamgarh, dated the 7th May, 1908. 
Surendra Nath Sen, for the Appellants. 
Abdul Majid, for the Respondents. 


Judgment.—tThe facts which have 
given rise to the only question that has been 
argued in this second appeal areas follows:—A 
suit for profits, brought in the Court of an 
Assistant Collector, was dismissed under section 
102 of the Civil Procedure Code in default 
of appearance. An application for restoration 
of the suit was made under section 103 of 
the Code and was rejected. From this latter 
order the plaintiff filed an appeal in the 
Court of the District Judge. It is not 
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disputed here that this appeal was improperly 
entertained by thé District Judge, for there 
is no appeal from an order passed by an 
Assistant Collector under section 103 of the 
Civil Procedure Code. The appeal was, 
however, heard and allowed by thé District 
Judge, who set aside the order refusing to 
restore the suit, and the case was in conse- 
quence remanded to the Court of the Assistant 
Collector for trial. The suit was eventually 
decreed, and this decree was upheld in appeal 
by the same District Judge. At the'‘hearing - 
of the appeal, however, objection’ was taken 
to the order of the learned Judge which had 
set aside the order of the Assistant Collector 
refusing to restore the suit. The objection 
met with the following reply:— ‘It is contended 
that the order of remand was without jurisdic- 
tion, but this objection should have been 
taken when the order under section 562 was 
passed. The second appeal which is now 
before me is an appeal from the decree of 
the district Judge dated 71h May 1908 up- 
holding the decree of the first Court; and the 
ground of objection taken in this Court is 
that as there was no appeal from the order 
refusing to restore the case, the remand by the 
District Judge was without jurisdiction “and 
all proceedings taken under the remand order 
are null and void.” The learned vakil in 
supporting this ground of appeal unfortun- 
ately for his argument referred to section 
591 of the Civil Procedure Code as the 
authority which would justify me in giving 
effect to this plea. This, of course, enabled 
the learned counsel for the respondent to 
reply that section 591 was in that very 
Chapter XLITI, the exclusion of which by 
section 193 of the Tenancy Act was at the 
basis of the appellant’s contention that the . 
District Judge had no jurisdiction to hear 
the appeal which the plaintiff had filed 
from the order of the Assistant Collector. It 
was probably the failure to observe that 
Ohapter XLII was so excluded that led to 
the District Judge acting as he did ; for clause 
(8) of section 588 does give an appeal from 
an order under section 103 rejecting an sap- 
plication to set aside the dismissal of a suit, but 
apart from this objection” to the application 
of clanse (8) there is the decision of the Full 
Bench of this Court in the case of Zohra v. 
Mangu Lal (1) where it was pointed ont that 
the Legislature had deliberately and 
(1) (1806) A. W. N. 223, ` ha 
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intentionally prohibited appeals to the District 
Judge from orders of an -Assistant Collector 
of the first class. Knox, J. there said that 
“it was never the intention of the Legislature 
to give a right of appeal from orders passed 
by Assistant Collectors of the first class in 
suits.” Itis clear, therefore, and indeed it 
is not disputed, that the District Judge 
passed the appellate order, which set aside 
the Assistant Collector’s order, in defiance of 
the prohibition contained in section 175 of 
the Tenancy Act. This being so I have to 
decide whether the illegal action of the 
District Judge in exercising a jurisdiction 
which he was forbidden to exercise can be 
attacked here in second appeal from the 
decree subsequently passed in the suit. Two 
objections are raised, ono that it is too late to 
attack the illegal order in question, the other 
that the defendant must be taken to have 
acquiesced in the passing of the order. I 
will deal with the objections together. In the 
Full Bench case of Rameshur Singh v. Bheo- 
din Singh (2) cited by the appellant, where 
the order challenged might more correctly be 
described as improperly passed than as passed 
without jurisdiction, it was unanimously held 
that all the proceedings in the case subsequent 
to the illegal order of remand were ultra vires 
and must be set aside, although the remand 
order had been followed by the taking of 
evidence, by findings and by a decree. Edge, 
O. J., said that where a Court “does some- 
thing which by a Statue it is enacted shall 
fot be done . . . . . the doing of the 
prohibited thing by the Court is ultra vires 
and illegal, and if ultra vires or illegal it must 
follow that it was done without jurisdiction.” 
Here the word jurisdiction is used in the 
wider sense than, Mr. Justice Mahmood in two 
decisions on section 622 of the Civil Proce- 
dure Code, reported in the Allahabad Law 
Reports, defined it. His Lordship in the very 
case which Tam considering referred to one of 
those decisions when he said that he agreed 
with the view that the remand order was 
“illegal” and that the subsequent proceedings 
“were taken without jurisdiction, within the 
broad interpretation which I placed upon that 
technical expressi@n of law in Dhan Singh 
v. Basant Singh (8). 


In the case of Goodall v. The Mussoort Bank, 


2) 12 A. 610. 
3) 8 A. 519, 
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Ld., (4), which was decided withoutany refere- 
nce to section 591 of the Code,a Court executing 
a decree had passed an order making a person, 
who had never been party to the suit at any 
stage, a judgment-debtor, and subsequently 
passed another order against him in the 
execution department. It was held by Straight 
and Brodhurst, JJ. that theoriginal order being 
without jurisdiction could be set aside in an 
appeal from the later order, although a 
period of over two years had intervened 
between the passing of the two orders. This 
interference was justified upon the ground 
that the objection taken went “to the very 
root of the matter and to the anthority of the 
Court to make the order in the sense that it 
had no jurisdiction at all, and inasmuch as 
the Court had “no power under the law” to 
do what it had done in the first instance, 
the later order could not be sustained and 
was therefore set aside. In Rameshur Singh 
v. Sheodin Singh (2), Edge, C. J., referred 
to this decision with approval. 

In Nidhi Lal v. Mazar Husain (5), Mahmood, 
J., observed that an irregularity which affected 
the jurisdictionof the Courtcould be considered 
“for the first time at any stage, provided that 
there were on therecord sufficient material to 
substantiate it.” This dictum was endorsed by 
Sargent, C.J. in Shri Sidheshwar Pandit v. Shri 
Harihar Pandit (6), where it was held that an 
objection to the jurisdiction of a Court execut- 
ing a decree might betaken in second appeal in 
execution preceedings, even though the party 
taking the objection had accepted the juris- 
diction of the Court in the first instance and 
received money through the Court. In this 
case the objection to jurisdiction wert no 
further than that the amount of money 
involved in the case was beyond the pecuniary 
limits of the executing Court’s jurisdiction. In 
Keshava Sanabhaga v. Lakshmi Narayana (7) 
where again the suit was boyond the pecuniary 
limits of the Court’s jurisdiction, Turner, O.J. 
and Kindersley, J. held that the lower appel- 
late Court was wrong “in holding a plea to 
jurisdiction to be a technical plea in the 
sense that an appellate Court is entitled to 
disregard it, if the Court is satisfied 
with the propriety of the decision under 
appeal on the merits.” In Gooroo Fershad 

(4) 10 A. 97. 

(5) 7 A. 280 at p. 243. 

(6) 12 B. 155. 

(7) 6 M. 192. 
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Roy v. Jaggobundoo Mozoomdar (8) it was said 
that “acts done without jurisdiction could 
be acts of no legal effect at all and must be 
set aside.” In Bahaji v. Lakshmi Bat (9), 
two out of three defendants had made no 
defence to the suit and a decree was passed 
against them. On appeal the decree was set 
aside as against pll the defendants on the 
ground, that the Wor Court had no jurisdic- 
tion. In second appeal it was contended 
that as against the two defendants who had 
not defended, the decree of the first Court 
was good, as those defendants must be taken 
to have consented to the exercise of jurisdic- 
tion by the first Court. West, J. held that 
a party might waive an irregularity but could 
not “ give the authority itself as an attribute 
of the Court, which must directly “ orindirect- 
ly emanate from the Sovereign.” In Rameshur 
v. Sheodin Singh 2), already quoted, 
Edge, O. J. observed: „The jurisdiction of the 
Subordinate Courts is created by Statute, and 
the power of those Courts to act in any parti- 
cular case or manner cannot exist if the 
Statute either does not confer on the Court 
jurisdiction to act in the matter or says that 
the Court shall not actin the matter.” In 
Keshav v. Vinoyuk (10), their Lordships say : 
“Tt is settled law that an objection to juris- 
diction may be raised at any stage of a suit, 
even for the first time in second appeal,” 
and they add “ There is the authority of the 
Privy Council to show that when a Court 
has no jurisdiction over the subject-matter of 
a sait the parties cannot by their actual con- 
sent confer that jurisdiction upon the Court.” 
Ledgardy. Bull (11) is the Privy Council au- 
thority referred to. It is there said that “ ir- 
regularities may be waived but that consent 
cau be of no avail where the Court “has noin- 
herent jurisdiction over the subject.” In Amri- 
ta bin Bapuji v. Naru bin Gopalji (12) was 
held that the circumstance that no objection 
was taken to the hearing of an appeal, ina 
case where there was in law no appeal, would 
not prevent the plea of jurisdiction from 
being subsequently taken in second appeal. 
In Maharajah Moheshur Singh v. The Bengal 
Government (13), Their Lordships ofthe Privy 
Vouncil are reported as saying: “‘ We are not 


a) W. R. Sp. (F. B.) p. 16; 1 Hay 228. 
(9) 9 B 268. 

(10) 23 B. 22 at p. 26. 

(11) 9 A 191 at p. 203; 13 I. A. 184. 

12) 13 B. 489. 

(13) 7 M. L A. 283 at p. 302; 8 W. R. (P.O) 45. 
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aware of any law or regulation prevailing in 
India which renders it imperative upon the 
suitor to appeal from every interlocutory 
order by which he may conceive himself 
aggrieved under the penalty, if he does not 
do so, of forfeiting for ever the benofit of the 
consideration of the appellate Court.” If 
proceedings must be set aside, even in cases 
where there is want of jurisdiction in the 
wider sense of the expression, a fortiori they 
must be set aside in cases where jurisdiction 
in the strictest sense of the termis wanting. 
Although the validity of some of these deci- 
sions has been affected by subsequent legisla. 
tion, their governing principle remains intact. 
The above dicta, therefore, support the conten- 
tion of the sppellant that if the order passed 
by the District Judge on appeal in this case 
was an order passed without jurisdiction, 
neither the acquiescence of the defendant in 
the passing of it, nor the delay in attacking 
it, can give it validity. As to section 591 of 
the Code, that section docs nothing more than 
preserve to an appellate Cours the right to 
deal, in an appeal from a decreo, with an 
improper unappealable order passed in the 
course of a suit by a Court competent to pass 
it. The withdrawal of that section from 
consideration cannot affect the authority of 
an appellate Court to interfere, in an appeal . 
from a decree, with an illegal order passed in 
the course of a suit by a Court without juris- 
diction to pass it. That this Court must 
have power to interfere with orders of Sub- 
ordinate Courts passed wholly without jurig- 
diction is almost self-evident, a view which I 
find supported by a criticism of Edge, O. J., in 
the case of Har Narcin Singh v. Kharag Singh 
(14), where his Lordship observed when dis- 
cussing the power of the Court to interfere 
where there had been error or irregularity, 
“tho Court must have such power because 
section 591 provides that an objection to such 
order may be made & ground ef objection in 
the memorandum of appeal.” Section 578 of 
the Civil Procedure Code which isin Chap- 
ter XLI, a chapter made applicable to second 
appeals by section 587 which is in Chapter 
XLII, declares that no decree shall be re- 
versed on account of an erfor, defect or irregu- 
larity in any order passed in thd suit unless 
it affects the merits of the case “or the 
jurisdiction of the Court.” This clearly shows 
that when the defect in the order goes to the 
(14) 1887 A. W. N. 89 at p. 90; 9 A. 447. 
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jurigdiction of the Court ‘interference is 
justified. Now neither Chapter ALI nor 
Chapter XLII are excluded from operation 
by section 193 of the Tenancy Act. 

I, therefore, allow this appeal, set aside the 
decree: of the lower appellate Court and 
direct that the plaintiff’s suit do stand dis- 
missed, The appellant will have the costs 
of his appeal. 

Appeal allowed. 


(9 C. L. J. 663 ;13 C. W. N. 861.) 


CALCUTTA HIGH COURT. 
Carnal APPRALS Nos. 310, 312 anv 317 oF 
1909. 
June 1, 1909. 

Present :—Sir Lawrence Jenkins, Kī., ©. J., 
and Mr. Justice Mookerjes, 
JOGJIBAN GHOSE AND orners—Accvsep— 
APPELLANTS 
VETSUS 


EMPEROR—RRSPONDENT. 

Confession—Appella’e Cowt’s power to enquire 
whether confession 18 roluntary—Criminal Procedure 
Code (Act V of 1898), a. 164—Prelimimary question- 
ing befure recording confession—Interventsun of third 
person while accused is making confessun— Looking 
inio polwe report containing accuscd’s statements, 
lughly trregular—Findiny of article—Place where 
several persons have acorss—Possession, 

Although at the foot of a confession, there is a 
memorandum signed by the recording Magistrato 
that he believed it was voluntarily made, and the 
Sesmons Judge was also convinced that the stato- 
ments were true and formed a good basis for con- 
‘viction, yet these facts do not preclude the ap- 
pellate Court from enquiring mto the matter and 
finding whether the confession wos voluntary or 
not. 

Section 164 of the Criminal Procedure Code pro: 
vides that no Magistrate shall record any confes- 
sion unless upon questioning the porson making it, 
he hag reason to believe that it was made volun- 
tarily. Where the preliminary questioning was 
this: “Do you know who I am?P—Yes. Any 
statement you make will be of your own free will. 
You are under no compuision—I understand. 
What do you wish to say?” 

Held, that there was no compliance either with 
the letter or the spirit of the law on this vital 
point, 

While an accused person is making a confes- 
sion, a third party should not be allowed to put 
or suggest questiongto be put to the accused. 

It is highly, irregular on the part of a Magis- 
trate at thé’ time of recording a confession 
to look into 8 police report containing the stato- 
ments alleged to have been made by the accused 
to the police, 

Emperor y. aa Halwai, 7 O. Ww. N. 220, fol- 
lowed. an 
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- Whore the place in which an article is found 
is one to which several persons have equal right 
of access, it cannot be said to be in the possession of 
any oneofthem. |, 

Quern-Eupieas v, Sangam Lal, 15 A. 129, referred 
to 


Under tho circumstances of the case, the con- 


fession was held not to be voluntary. 

Appenls against the convictions and sen- 
tences passed by the Sessions Judge of 
Midnapore, dated January 40, 1909. 

Babus Dasarathi Sanycl, Suresh Ohandra 
Mukerji, Abani Bhushan Mukerji and De- 
bendra Narain Bhutiacharyya, for the Àp- 
pellant in No. 310. (Jogjiban Ghose). ` 

Mr. A. Ohaudhuri, Babus Amarendra Nath 
Bose and Jatindra Nath Sen, for the Appel- 
lant in No. 312 (Surendra Nath Mukherji). 

Mr. K. B. Dutt and Babu Manmatha Nath 
Mukerji, for the Appellant in No. 317, 
(Santosh Chandra Das). i 

Mr. Gregory, Offg. Advocate-General and 
Mr. J. Ohatterji, for the Crown: 


Judgment.—tThe three appellants 
were tried in the Court of the Additional 
Sessions Judge of Midnapore on charges 
framed under the Explosive Substances Act, 
1908, and they have eduh been found guilty 
by the learned Judge who disagreed with both 
assessors. 

_ Jogjiban Ghose was convicted under sec- 
tion 4 (a), of the Act and has been sentenced 
to ten years’ transportation. 

Santosh Chunder Das was convicted nnder 
sections 4(a), 4(b) and 5 of the Act and he 
has been sentenced to ten years’ trans- 
portation under section 4(a) and seven years’ 
transportation under section 5, those sgen- 
tences to run concurrently. 

Suredra Nath Mukerji has been convicted 
under sections 4, 5 and 6 of the Act and haa 
been sentenced to seyen years’ transportation. 
Separate appeals have been preferred and 
each appellant has been separately represont- 
ed in this Court. 


The case for the prosecution, as formulated 
in the first information dated ithe 7th Sep- 
tember 1908, is that there was “ a conspiracy 
by asecret society working at various places at 
Midnapore and elsewhere, and having as one 
of its objects the assassination of the District 
Magistrate of Midnapore by means of bombs, 
explosives or firearms.” Twenty-three places 
of meeting are enumerated, and some idea of 
the suggested extent of the conspiracy may 
be gathered from the fact that no less than 
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154 persons are named as implicated, drawn 

- from all classes of society from Raja to beggar. 
Proceedings before the Committing Magis- 
trate were taken against 27 of these persons, 
` but before the case had proceeded far, the 
Advocate-General, Mr. Sinha, on the 9th of 
November withdrew from the prosecution of 
24 of the accused persons who were, thereupon, 
discharged. Though it may have appeared 
at the time that the Advocate-General was 
taking upon himself a serious responsibility, 
events have amply justified his action and 
there can be no doubt that the course he took 
was right from every point of view. Thence- 
forth the proceedings were continued against 
the three appellants alone. 

The prosecution theory has been that the 
conspiracy charged may be traced back to 
what has been described in the course of this 
case as the “spirit of violent hostility against 
the Government ” alleged to have resulted 
from the agitation to which the Partition of 
Bengal gave rise, and in support of this a 
prominent police officer has stated that the 
Bande Mataram processions, which the pro- 
secution apparently regard as an important 
element inthe conspiracy, went on from 
the Partition till the house searches at 
Midnapore in 1908, Butit is not until the 
8th of June 1908, that we come to the period 
actually covered by the charges in this case, 
and it may be noted that the reason for 
selecting this date as the commencement of 
the conspiracy charged is that it was on that 
date that the Explosive Substances Act, 1908, 
became law. All up to the 8th of June, 
therefore, must be regarded as the history of 
events leading up to the alleged conspiracy 
and relevant only in that sense. Speaking 
generally it may be said that the evidence 
bearing on this earlier period is directed to 
showing that there were in Midnapore, Bande 
Mataram processions, associations of volunteers 
and an aggressive system of picketing, that 
there were meetings advocating hostility to 
the Government and the use of violent 
methods, that young men and youths were 
being trained and drilled to fit themselves for 
a struggle with authority and that the three 
‘appellants in this case were prominent actors 
in the movement. 

“Ib is to this earlier period that the greater 
part of the evidence relates: the direct evi- 
dence of the conspiracy and offences charged 
is relatively small in amount, 
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Before discussing the evidence in this case, 
the charges of conspiracy call fora word of 
comment. In each case they are expressed 
in the same terms, and for the purpose of 
this comment, we will take jthat directed 
against Surendra Nath Mukerjee. It says 
“That you Surendra Nath Mukerjee on or. 
between the 8th of June, 1908, and 31st July, 
1908, at Midnapore unlawfully and maliciously 
conspired to cause by an explosive substance, 
namely, a bomb, an explosion in British India 
of a nature likely to endanger life and there- 
by committed an offence, ete, etc.” A cons- 
piracy, however, requires the agreement of at 
least two persons and when the Advocate- 
General was asked with whom the accused 
was alleged to have conspired, his first 
inclination was to include a large number of 
people not only in Midnapore, but also in 
Calcutta, but by degrees this claim was 
narrowed until at last it was conceded that 
the charge must be in each case qualified so 
as to treat the three accused alone ag the 
conspirators. 

The direct evidence of the offence charged 
is in the case of Jogjiban, (1) the confessions 
of Santosh and Surendra, and (2) the evidenco 
of Abdur Rahman; in the case of Santosh, 
(1) his own confession, (2) the confession of 
Surendra and (3) the alleged discovery of a 
bomb inthe house where he resided; and in 
the case of Surendra, (1) his own confession 
and (2) the confession of Santosh. 

The difficulty in this caseis not in appre- 
ciating the relevant evidence but in determin-* 
ing what evidence is relevant, for it is 
strenuously contended that thetwo confessions 
of which the prosecution make so much are 
not legally admissible inasmuch as neither of 
them is voluntarily made. This has involved 
an elaborate enquiry only made possible by 
the chance which brought two documents, 
Exhibits 56 and G, within the reach of the 
accused's advisers. i 

Exhibit 56, according to the prosecution, 
isa record of contemporaneous statements 
made tothe police by Rakhal Chunder Laha, 
an informer in their employ, which came into 
the hands of those conducting the defence in 
the course of the cross-exafiination of a pro- 
secution witness in the Court of the Commit- 
ting Magistrate. 

Exhibit G is document written up in the 
month of October 1908 by Asadulla, a police 
officer at Midnapore, for the purpose .of 
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assisting the informer in connection with the 
evidence it was then believed he would give. 
It was based, it is said by the prosecution, on 
four note books in the possession of the 
informer, and after it was written the 
marginal notes were inserted by Asadulla 
who at that time had with him the two con- 
fessions. 

As events turned out the informer failed 
the prosecution and declared the statements 
in Exhibit 56 to be false. 

In dealing with these exhibits it has to be 
borne in mind that the statements they 
contain are not evidence against the accused, 
and the documents are only useful in so far 
as they tend to expose the methods employed 
in-getting up the case and to show what 
is the foundation on which the story of the 
prosecution rests, so that they are in no sense 
constructive, bat if anything, destructive of 
the case against the accused. The main con- 
tention advanced by the defence in relation 
to these documents is that Exhibit 56 was 
utilized by the police for the purpose of con- 
structing the confessions by Santosh and 
Surendia and that a comparison of Exhibit G 
with Exhibit 56 and the confessions serves to 
confirm the view that the confessions were 
more fabrications and not true statements of 
events. As it is on these confessions that the 
Advocate-General has principally relied, 
we propose to deal with them at the 
outset. 

Santosh’s confession is dated the 29th of 

“July 1908, and in effect it admits that he took 
part in the gymnastic exercises in an akra in 
Midnapore until the 14th of January 1908 ; 
that he then went to Ranchi and returned 
again to Midnapore on the 13th of June ; that 
he then attended several meetings of his 
associates at which the use of bombs was 
advocated and approved ; that among those 
present were the appellants Surendra and 
Jogjiban; that he (Santosh) was in possession 
of a bomb and after a meeting, on the 7th of 
July, took it to his home. 

This statement, as it stands, undoubtedly 
tends to incriminate Santosh, but the question 
is whether it can be used against him. At 
the foot of the c8nfession there is a memo- 
randum sighed by the recording Magistrate to 
the effect that he believed it was voluntarily 
made, while the Additional Sessions Judge 
not only held this to be the case but was also 
convinced that the statements were true and 
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formed a good basis for conviction. But this 
does not preclude us from enquiring into the . 
matter for ourselves; on the contrary that is 
a duty clearly incumbent on us and it will 
best be discharged by narrating the events 
which led up to the two confessions as they 
appear on the record. 

On the 7th of July on an application to 
Mr. Nelson, the Joint-Magistrate, a search 
warrant was issued to Moulvi Mozarul Huq, 
Deputy Superintendent of Police (to whom 
we will in future refer as the Moulvi) and to 
Babu Lal Mohun Guha, Inspector of Police, 
Midnapore, authorising and requiring them 
to search for a bomb in the house of Santosh 
and his relatives and friends and if found to 
produce the same before the Court. The 
application for the search warrant is said to 
have been based on the report of the informer, 
Rakhal Chander Laha. 

In the early hours of the morning of the 
8th the search was made: an article believed 
to be a bomb is said to have been found and 
at 11 A. x. Santosh was arrested. The same 
day Santosh was sent before the Joint- 
Magistrate and an applicalion made that he 
might be retained in kajut until the contents 
of the bomb were examined and a report, 
thereon, submitted by an expert. This applica- 
tion was apparently granted. Basanta 
Kumari, Santosh’s mother, states that she 
subsequently had an interview with the 
Moulvi who suggested to her that she should 
go to the thana to see her son. All the 
Moulvi is able to say is that he does not 
remember having seen Basanta Kumari after 
the arrest. We think the lady’s version is to 
be preferred and we feel no doubt that on the 
9th July Santosh was visited by his mother. 
Basanta Kumari’s evidence is that she told 
her son that if he did not follow the Moulvi’s 
advice, their properties would go and his 
other two brothers and old father would be 
arrested and they would bein difficulties. 
Santosh, she says, asked her why she had 
come and told her she had better go 
away. On the same day, Santosh was 
brought before the Joint-Magistrate and 
in the order-shest the following entry 


appears : 
“9.7.08. Santosh Das makes no confession. 
He is remanded to kajut, section 118, Indian 
Penal Code, till 28rd July 1908. (Sd) W. H. 
Nelson.” 
Why this statement as to Santosh making: 
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no confession was made, is not apparent, for 
_according to the Joint Magistrate no one had 
told him that Santosh was going to make a 
confession but he seems to have thought that 
Santosh was probably put up in the hopes 
that he would confess. On the 15th, Peary 
Mohon the father saw his son in the jail, and 
Ashu, his brother, who a week before had 
been transferred to Mazufferpore, returned to 
Midnapore. 

On the llth the Moulvi applied to Mr. 
Weston for permission to him and Lal Mohon 
to have an interview with Santosh in order 
to question him about the bomb and this was 
allowed. 

He was apparently questioned for abont 15 
or 16 minutes about his possession of the bomb 
but would give no information. He said he 
was feeling indisposed and asked them to come 
again next morning. Peary Mohon also 
appears to have seen his son on this day. 


Onthe 12th the Moulvi and Lal Mohon again 
saw Santosh but still he would give them 
no information, but said he would makea 
statement after consulting his father. 

We find that on this same day he petitioned 
Mr. Weston saying “ I beg most respectfully. 
to report to your honour that before I make 
any statement to your honour i wish to see 
my father here.” 


Our attention has been drawn to the fact 
that the paper on which this petition is 
written is not that ordinarily used for com- 
munications by prisonors from jail, and itis 
suggested that the explanation is that tho 
paper was supplied by the Moulvi and Lal 
Mohnn and that it was under their influence 
that Santosh acted in this matter. This 
siggestion isin accord with what was stated 
by Peary Mohun when he was in the witness- 
box, and is, we think, well-founded. 

On the 12th Santosh was again visited by 
his father who went to the jail accompanied 
by Ashutosh. 

After this Peary went to see Santosh on 
the 15th, 19th, 21st and 22nd of July and 
during this period the Moulvi and Lal Mohun 
continued calling on Peary ; indeed, according 
to his evidence, they came to see him almost 
every day. Peary too was being interviewed 
by Mr. Weston and his version of their 
interviews is as follows: l went and saw 
Mr. Weston one, two or three times. T saw 
him as he repeatedly called me. Mr. Weston 


INDIAN CASES. 


[1909 


told me, my son was in great danger. He said 
that bombs had been discovered in the 
possession of my son and he would be trans- 
ported, and he asked me if I wanted my son's 
good. I said I certainly wanted my son's 
good but asked him to tell me what I should 
do. Ho told me that if I listened to his 
advice, I wonld make my son an approver. I 
asked what benefit my son would derive if 
made anapprover and Mr. Weston said he 
would be pardoned. He also said there would 
be no further oppression on any other member 
of my family.” And then the witness goes on 
to describe an interview with his son who 
declared that whatever might happen he would 
not say anything which was not true, and a 
subsequent conversation with Mr. Weston 
who, according to the witness, declared that if 
he could not make his son an approver he 
would send him, Peary Mohun, to jail. Though 
we are not prepared to accept this evidence 
inits entirety as an account, accurate in all 
its details of what passed at the interviews, 
still Mr. Weston admits that he saw Peary 
two or three times. He declares, however, 
that he held out no inducement or promise to 
him for his son's confession. In cross-examina- 
tion he says that he told Peary that he had 
received various reports against Santosh and 
that in answer to Peary’s enquiry as to what 
was the best thing to do, his reply was that 
if the son was actually guilty and penitent, 
the best thing for him to do was to advise 
him to say all he knew. 

Though when first asked, Mr. Weston. 
denied having been told by Peary that he had 
had a talk with Santosh who had said he was 
absoultely innocent, on being further ques- 
tioned he remembered that he had asked 
Peary what Santosh had to say and that he 
was told Santosh had said he knew nothing, 
We think it may be taken as clearly establish- 
ed that at this time Mr. Weston and Peary did 
meet and discuss the question of a confession 
by Santosh ; that Mr. Weston was anxious to 
obtain such a confession; and that without 
accepting literally Peary’s accaunt of what 
passed at their interviews, it became apparent 
to him what Mr. Weaton’s views and wishes 
were. And it is idle to euppose that the 
Moulvi and Lal Mohon were not endeavouring 
at this time to secure Peary’s assistance in 
obtaining a confession from his son. It is the 
Advocate-Gencral’s contention that the 
Moulvi and Lal Mohon did not visit Santosh, 
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between the 12th and 29th, and it is true that 
there is no direct evidence that they did. Some 
light might have been thrown on this had the 
jail gate register been produced butthe Com- 
mitting Magistrate ruled itout. But thongh 
there is this absence of direct evidence as will 
later be seen, there are strong grounds for 
concluding that Santosh must have been 
visited by the police. Ib would be but 
natural that the impressions created on Peary 
by Mr. Weston andthe police officers should 
be reflected in the conversations between the 
father and the son, and we see no reason to 
distrust Peary’s testimony to that effect. 

But for all this Santosh still refused to 
make an incriminating statement. The mother’s 
interview, the father’s persuasions and the 
Moulvi and Lal Mohon’s efforts produced no 
result, 

Then on the 23rd of July Peary was 
arrested and this is the description of what 
happened. I went to Court on the 
23rd, the day fixed for the hearing of the 
case. On that day, 28rd, I was looking 
after the casein Court anda warrant was 
shown me. I was practically arrested in 
the Court-room and taken to the Court Sub- 
Inspector’s room. I did not know what the 
charge against me was. The Police knew. 
I saw Santosh weeping when he found 
I was arrested. Iwas taken to “hajut” in 
the jail. I wasin “ kajut” for one month 
and seven days. I was arrested on 23rd July 
and released on 3lst August. During this 
time I was produced in Court only on 31st 

e August, the day I was released.” And then he 
goes on to state that while in jail he was 
visited several times by the police officers and 
once by Mr. Weston. Now why was Peary 
arrested at this time and in this manner P 
The police had made no report against him; 
they apparently did not suspect him of com- 
plicity in any offence nor did they make any 
suggestion for his arrest. It was Mr. Weston 
and he alone who,on hisown admission, was 
responsible for this. This is what he has to 
say on this matter. “ In the visits I received 
from Peary, I never told him he was likely 
to be arrested in connection with this case. 
Peary was arrested at my suggestion. I don’t 
remember the date. I believe he is the owner 
of the house where the bomb is said to have 
been found. Ican’t give any reason why he 
was not arrested on the day the bomb was 
found. Q. During the time he was visiting 
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you, you hada mind to have him arrested P— 
That depended on the examination of the so 
called bomb.” This cannot be regarded as a 
satisfactory explanation in the light of the- 
known facts, and then we have the significant 
circumstance that no sanction for his prosecu- 
tion was ever obtained, or, so far as the evi- 
dence discloses, was ever sought from Govern- 
ment. Whatthen was the purpose of this 
arrest P That it might have important 
collateral results is obvious; its immediate 
effect on Santosh is known to us; and that it 
would exert on him a most powerful influence 
towards procuring his compliance with the 
desire for an incriminating statement from 
him, there can be no question. Itis difficult 
to avoid the conclusion that the arrest was a 
move towards getting from Santosh the 
statement he had hitherto withheld. And if 
that was the purpose, then it met with 
success, for on the 29th of July Santosh made 
his confession. 

In the morning the police came to Mr. 
Weston and said that Santosh wished to 
make a statement to him. He was then 
brought from the jail to Mr. Weston’s house 
and was asked by Mr. Weston whether he 
wished to make a statement and whether 
he made it willingly. He replied in the 
affirmative, and Mr. Nelson, the Joint 
Magistrate was sent for and came to Mr. 
Weston’s house. Mr. Nelson says he waited 
a little time and then the accused was brought 
in police custody. 

Section 164 of the Criminal Procedure 
Code under which this confession is said to 
have been recorded provides that no Magistrate 
shall record any confession unless upon 
questioning the person making it, he has reason 
to believe that it was madevoluntarily, and 
Bo much importance is attributed to this that 
the section requires that there should be at 
the foot, of the record a statement of the 
Magistrate’s belief that the confession was 
voluntarily made. Yetso far as the record 
of the confession discloses the nearest ap- 
proach to the preliminary questioning so 
enjoined is this: “Do you know who I amP 
— Yes. Any statement you make will be of 
your own free will, You are under no 
compulsion.—I understand. What do you 
wish to say ”? 

In his evidence Mr. Nelson says : “I 
satisfied myself to the best of my ability that 
it was voluntarily made. I recorded the 
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question which I put to ascertain whether it 
was voluntarily made and the answers he 
gave.” 

And so it appears that there was no ques- 
tioning beyond what is indicated in the record 
of confession ; in fact it would seem that there 
‘was no compliance either with the letter or 
the spirit of the law on this vital point. Then 
not only was the confession recorded in Mr. 
Weston’s presence, but we find him actively 
intervening by putting and suggesting 
questions on the strength of documents 
and information with which he had been 
previously furnished. What precisely these 
documents contained we do not know, for they 
are not forthcoming. The Advocate-General’s 
attention was invited to these questions and 
though no one could have been more strenuous 
than he in defence of those engaged in the 
investigation of this case, he had to concede 
that there was hardly a question which had 
not an incriminating tendency and in his view 
an ‘objectionable practice” had been pursued. 
In this he certainly did not err in over-state- 
ment. And our difficulty is increased when 
we find ample internal evidence that more 
than one incriminating statement recorded 
in the narrative form must have been elicited 
by means of questions put to the accused. 
Turning to the confession itself, we find much 
in it that is difficult to reconcile with the 
prosecution theory that it was spontaneous. 


To discuss all the signs it bears of external. 


influence would occupy too much time, it will 
suffice to point to few. 

The occasion of Santosh’s arrest was the 
possession of a bomb, and instead of proceeding 
directly to deal with this circumstance, his 
confession commences with a history of events 
which led up tothe conspiracy, going back 
to the akra exercises at the close of 1907, 
and the early part of the following year. He 
even refers to the “potta” of the land with 
the circumstance and precision that would 
have been commendable in counsel opening 
the case for the prosecution. True it is that 
the Advocate-General’s astuteness perceives 
in this “potta” one of the germs that later 
developed into the conspiracy, but how did it 
occur to Santosh to bring out unaided what 
detective ingenuity has now elaborated ? It 
is not impossible, but it is remarkable. Then 
is it mere coincidence that indescribing the 
meeting on the 30th June at the house of 
the Dutts, Santosh should have named in the 
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order given in Exhibit 56 the first four persons 
who, he says, were present P It isto be 
noted that this is the first list of. names 
given in his confession. And how did Santosh, 
on the 29th July remember that he attended 
a meeting on the 30th June when in fact, he 
did not ? We now know that though the 
date of this meeting is given in Exhibit 56 
as the 30th June, Lal Mohun has since disco- 
vered it was heldon the 29th. There is, of 
course, nothing conclusive in this, but it is a 
circumstance which suggests strongly the 
connection between the confession and 
Exhibit 56. This, at any rate, was the 
argument for the defence, and the Adyo- 
cate-General vouchsafed no sort of answer to 
it, indeed, he made no reference to it, and 
doubtless for a very good reason. 

Then the confession purports to disclose a 
meeting held three or four days later at 
“This was a large 
meeting,” the confession states, “it was held 
at evening. Present were Upendra Maiti, 
Sachindra Lal Sarbadhikari, Gosto Behari 
Chandra, Nikunja Behari Maiti, Rash Behari 
Bose, Deb Das Karun and others.” Ameeting 
on the 30th June in Upendra Maiti’s honse is 
also recorded with considerable elaboration 
in Exhibit 56 and itis evidently to this that 
the confession refers. If this part of the 
confegsion is true, and Exhibit 56 believed, 
Upendra Maiti was seriously involved in a 
wicked conspiracy that must command the 
condemnation of every right thinking man. 
But Upendra Maiti is apparently a man of 
excellent character and high standing at. 
Midnapore. Though originally placed before . 
the Magistrate as one of the conspirators; 
the Advocate-General, Mr. Sinha, withdrew 
from the charges against him. The Additional 
Sessions Judge, in his judgment, has stated 
that in his belief Upendra Maiti had not 
done and said what was alleged against 
him. And before us, the AdvocateGeneral, 
Mr. Gregory, has conceded that the story of 
the meeting at Upendra Maiti’s house must be 
discarded as false. And so we have the 
confession of that which admittedly had no 
foundation in fact. i 

Santosh’s verison of what happened on the 
7th July is in substantial theugh not complete 
agreement with what is recorded -in Exhibit 
56. Butthe story told is of such an extra- 
ordinary character that it is- difficult to 
persuade oneself of its possibility. It is the 
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Raja of Narajole that set things in motion, 
and without him the bomb would have passed. 
the day unnoticed. But we are asked to 
believe that this gentleman’s curiosity got so 
much the better of his discretion that though 
the town was full of police, imported by 
reason of the suspected conspiracy, it became 
necessary to have the bomb brought to Jamini 
Mullick’s house for his inspection. Why he 
should have wanted to see it we are left to 
guess as best as we can, nor is it apparent why 
the Raja’s agreement should have been sought 
to the bombs being used by Surendra 
Nath Mukerjee on the Magistrate. But still 
this is the story we are asked to believe. 
Eventhe Advocate- General concedes that unless 
the Raja was a conspirator, the whole story 
is incredible and there certainly is no evidence 
that he was. We have not attempted to deal 
with all the particulars in the confession, 
which, it is contended, go to show that it 
cannot be accepted as a true and spontaneous 
statement of actual occurrences, for the 
instances selected suffice to show the grave 
difficulties there are in the way of treating 
the confession as genuine and voluntary. 
Then it has been argued that though Santosh 
was not in prolonged police custody still, in 
estimating his capacity to resist the pressure 
put on him to confess, it is not immaterial 
to notice the treatment to which he had been 
subjected in jail. Itis pointed out that he 
had been in custody for three weeks, that 
for six or eight days he was kept in the 
under-trial ward, and was then placed in a 
separated cell of small dimensions where he 
was in effect kept in solitary confinement, 8 
form of prison treatment which is by law 
strictly limited even in the case of convicts, 
and is not in compliance with the provisions 
of the Jail Code; and that in common with 
all who are kept in these condemned cells, as 
they are called, he was awaked every three 
hours. This harsh and apparently unusual 
treatment, it is contended, and not unreason- 
ably, cannot have been without its effect on 
Santosh. 

‘We will now pass on to the events subse- 
quent to the confession. 

On the 8lst August Santosh presented a 
petition in the Courf of the Joint-Magistrate 
in which he, respectfully insisted that an 
opportunity be offered him to make a statement 
which would disclose the circumstances-under 
«which he was, by threat, inducement and 
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persuasion compelled to make a statement 
which was being treated as a valid confession. 
The Advocate-General has suggested before 
us, to use his own expression, that this 
petition was smuggled into the record,” 
adopting as his own the theory advanced by the 
Monulvi. This suggestion involves ® serious 
imputation both on the counsel concerned, 
and the Court officials, but after careful con- 
sideration we are convinced that it rests on no 
solid foundation. It is established beyond 
question that the petition was in existence on 
the 31st August, and was in Court, and Lal 
Mohnn states that it was presented in his 
presence. We learn from the Bench Clerk, 
LakhiNarainthat on the3lst August petitions 
were filed on behalf of the accused, but they 
were taken by the Court Inspector and 
remained with him. It is also clear that 
Mr. Nelson heard of the petitions from a 
police officer that very evening. 

Now to appreciate the bearing of this 
retention by the Court Inspector of these 
petitions, it has to be noted that he was not 
a Court official in any sense, but a police 
officer deputed to conduct cases in Court. We 
have not been shown anything that could 
have justified the possession and retention by 
the Court Inspector of these petitions. What 
the Court Inspector did with these petitions 
the evidence does not disclose, but there can 
‘be no question that his action was most 
irregular, and an examination of the register, 
Exhibit B, discloses that this was not an 
isolated irregularity in relation to petitions 
filed by the accused. The Court Inspector's 
possession affords a complete answer to the 
suspicions suggested by the prosecution and we 
hold that the imputation made against counsel 
for the defence and the Court officials is 
unsupported by any evidence, and is without 
foundation. 

We cannot leave this part of the case 
without observing that in the Court below, 
the Moulvi, while in the witness-bgx was 
allowed to make unfounded impntations 
against the counsel for the defence. Impro- 
priety of this kind on the part of the witness 
should have been firmly checked by the 
Court. 

Why the accused was not given immediate 
opportunity of retracting his confession does 
not appear, but the fact remains that he was 
not brought before the Magistrate for this 
purpose until the 7th September, the day 
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fixed for the commencement of the Magisterial 
inquiry. The defence contend that the reason 
for this delay wasthat efforts were being made 
to induce Santosh not to retract, and at any 
rate to secure that there should be no retrac- 
tion until the confession had been pub in 
evidence, and it is made a matter of serious 
complaint by the accused, in this connection, 
that during this interval obstacles were placed 
in the way of interviews between Santosh and 
his retained legal advisers. It is, we regret 
to say, impossible to regard this complaint 
as having no basis. 

On the 7th September Santosh, under the 
direction of the Magistrate, wrote out a retrac- 
tion of his confession, with a detailed explana- 
tion of how he came to make it. 

The Advocate-General urged us to treat 
this retractation as entitled to no woight ; 
he maintaing that it was not made on 
Santosh’s initiation, but at the instigation of 
his legal advisers, by whom he was fur- 
nished with the necessary materials. As the 
Advocato-General’s argument was presented 
to the Court, its implication was under- 
stood to bo that this instigation proceeded 
from the counsel who had interviewed Santosh 
with the Magistrate’s permission on the 7th. 
But the Advocate-General has disclaimed 
any intention of making any imputation 
against these members of the Bar, and 
apparently he so disclaimed, because they 
were members of the Bar. 

But he did not relinquish his argument 
and he merely shifted the imputation to Peary 
Lal Ghosh, a member of the pleaders’ bar, in 
whose favour he considered the same grounds 
of disclaimer did not exist. And yet, it 
has to be admitted not merely that there is 
no evidence of tutoring on Peary Lal Ghosh’s 
part, but that the record does not show that 
this gentleman had any opportunity of 
tutoring Santosh except during the three 
minutes or so when he saw him in the jail. 
It may-here be pointed out that a similar 
charge was made against Peary Lal Ghosh 
of tutoring Surendra although it had to be 
admitted that with him the pleader did not 
even have the opportunity of the three 
minutes’ interview. It is not as if the prose- 
cution could not have called evidence on this 
point, for the interview at which counsel 
were present was expressed to be allowed 
“ with certain precautions” and we have been 

“gold that in accordance with this direction, 
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police officers were near all the while the 
interview lasted. This charge, therefore, 
against Peary Lal Ghosh was made with- 
out a tittle of evidence to support it, and we 
regret that the Advocate-General should have 
seen fit to persist in it oven after this ab- 
sence of evidence was brought to his notice; 
it was no answer at this stage to rely on 
instructions. 

These then are the facts on which we 
have to determine whether or not the con- 
fession was voluntary. After his arrest we 
find Santosh visited once by his mother and 
repeatedly by his father and brother. Though 
the prosecution would have it that no police 
visit to Santosh, between the 12th and 29th 
July, is shown and the absence of proper jail- 
record makes it impossible to meet this argu- 
ment by direct proof to the comtrary, the 
confession itself shows that those in possession 
of Exhibit 56 must have had‘ access to 
Santosh and there can be no doubt that the 
desirability of a confession was being con- 
tinually pressed on him as a means of saving 
his relatives from the risk of being 
apprehended and even threntened pains and 
penalties and possibly of securing advantage 
to himself. 

There.was the arrest of his father, for 
which he must have regarded his persistent 
silence as responsible. Then there is the 
confession itself, recorded without the 
precautions prescribed by the Code, and made 
in the presence of Mr. Weston, who was 
practically, as he himself says, the head of the 
police and was interested in the case not 
merely officially but personally too, for he 
belicved that the plot was directed against 
his own life. Nor can the part Mr. Weston 
took in the amplification of the confession ba 
left out of account. , 

Finally we have the petition for retractation 
on the 8lst August, the reluctance and delay 
in giving effect to the petition, and the retrac- 
tion itself, now freed from the imputation 
directed against Santosh’s legal adviser. 

The conclusion to which we come ong 
careful consideration of all these matters is 
that the recording Magistrate failed to take 
the precautions prescribed by the Code for 
ascertaining whether the confession was 
voluntary; that the confession, in fact, was 
not voluntary, and that it was improperly 
admitted in evidence. ; 

We now proceed to consider Surendra's 
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confession, dated the 15th August, and he, 
like Santosh, starts with an account of the 
akra and its frequenters, and then he goes on 
to describe meetings where the throwing of 
bombs was the topic of discussion, incriminat- 
ing himself and 46 others in the conspiracy 
of which he now stands convicted. As in 
the case of Santosh, so here, we have to see 
whether this confession is legally admissible 
in evidence. 

Surendra was arrested on the 3lst July, 
and was not again brought before the Magist- 
rate until the 81st August, but was kept in 
confinement during the whole of this period, 
part of the time in jail in solitary confine- 
ment, and part of the time in police custody. 

On the 5th August an applhcation was 
made by the Moulvie through the Superin- 
tendent of Police to the Joint Magistrate in 
charge that Surendra, being “required to be 
examined on various points in connection 
with the case, and to verify his movements,” 
should be remanded to police custody for 
seven days. An order was made by Mr. 
Nelson as prayed. Until the 13th August, 
Surendra appears to have maintained that he 
was innocent, and in these circumstances 
Lal Mohon on that day determined to confront 
him with Santosh who, Surendra was told, 
had confessed and implicated him. 

This confronting was possible, because 
the police had somehow managed to obtain an 
order for the remand of Santosh also to police 
custody. 

By mistake, it is said, Surendra had been 
taken to jail on the 13th, but he was 
brought back that evening and kept in the 
thana that night. 

On the 14th he was confronted with San- 
tosh, and these §wo were together for two 
hours. At first Surendra still refused to 
confess, but at last he yielded, and his state- 
ment was taken down by Lal Mohon. 

On the morning of the 15th Surendra was 
taken before Mr. Surendranath Chuckerbutty, 
a Magistrate of the first class, who had been 
requested by Mr. Weston to record the 
confessien carefully in the presence of Mr. 
Nelson. A paper was handed over by 
Lal Mohon and was read by the recording 
Magistrate before “he began to question 
Surendra. It" is described as a police report. 
It apparently was the record made by Lal 
Mohon of Surendra’s statement to him, and 
was evidently a lengthy document, as it 
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took the recording Magistrate 15 minutes to 
read it. We agree with the opinion expres- 
sed in Emperor y. Radhe Halwer (1), that the 
procedure was highly irregular. 

The confession which was recorded by 
Mr. Chuckerbutty in the presence of Mr. 
Nelson, to whom the police report had heen 
handed, shows that the recording Magistrate, 
at the ontset, put a series of questions to 
Surendra with a view to assuring himself 
that the confession was being voluntarily 
made, but omitted to put the question which 
would have elicited the answer that from the 
7th August Surendra had beeen in police 
castody and was not bronght from jail, as 
the Magistrate has since said he understood 
to be the case. In fact before the Committing 
Magistrate, Mz. Chuckerbutty indicated 
that but for his so understanding he wonld 
have questioned Surendra on this point. How 
the recording Magistrate could have conti- 
nuod under this misimpression after becoming 
aware of the police report of the confession, 
we do not know, still that ig what he 
avers. 

The fact and duration of police custody is 
very properly regarded as having a material 
bearing on the question whether a confession 
is voluntary or not. What would have been Mr. 
Chuckerbutty’s opinion had he known as we 
do, that Surendra: had been in prolonged 
police custody, and had been subjected to 
the treatment which has now been disclosed, 
we do not know. But in the absence of that 
knowledge, he signed the memorandum at the 
foot of his record. 

It is noteworthy that Surendra follows 
Santosh’s suit, and instead of going at once 
to a definite statement of his participation 
in a conspiracy he gives the early history of 
the movement and traces the connection 
between the akra and the criminal association 
which, according to the police theory, grew 
out of it. 

He purports to furnish an account of no 
less than nine meetings, of which can we trace 
the counterpart with more or less accuracy 
in exhibit 56. 

Names are given of persons alleged to have 
been present at these meetings and where 
Surendra’s memory fails him, he is assisted 
by the Joint Magistrate. Thus he mentions 
a meeting at the Rasmancha of the Maullicks, 
but admits: “I do not exactly remember 

(1) 7 C. W. N. 220 at p.228; 
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who were present at that meeting. Jyoti 
Das, Jamini Mulick and Mati Babu were 
there. Hem Chundra Kundu also was there. 
Abhoy Chundra Kundu too was present. It 
might be 25 or 30 persons in all. I can say 
if names are mentioned to me.” Q. “Was 
Jogendra Mullick there? ” A. “Yes. Jogendra 
Mullick, Gobinda Pal, Hara Kristo Patal, 
Rakhal Chundra Pal, Ashutosh Kundu, 
Ashutosh Das, all these persons were there.” 
The questions which elicited these names 
were put by the Joint Magistrate from the 
police report, and in the case of this confession, 
as in that of Santosh, we have to state 
that we know of no warrant or justification 
for the intervention of a third party as a 
questioner, directly or indirectly, of a confess- 
_ ing prisoner. 

A critical examination of the confession 
discloses much more that calls for comment, 
but it will be enongh to referto a few points, 
and to them briefly, in view of the full 
discussion of Santosh’s confession, much of 
which applies equally here. 

One of the many meetings described in the 
confession is evidently that indicated as 
having been held on the 23rd of May and we 
find Surendra asserting that ib was attended 
by Santosh and Satyendra, though we know 
that Santosh was not then at Midnapore and 
that Satyendra was in kajut. Then it is 
significant that Saday Jana is silent in the 
Sessions Court as to the meeting of the 11th 
June at the house of the Raja of Mehisadal, 
to which Surendra’s confession refers ; but 
in view of the explanation offered by the 
Advocate-General, it would be well not to 
make too much of this. Then we have the 
meeting at Upendra Maiti’s house mentioned, 
though it is now conceded that this is 
nothing but a myth. And then we have an 
account of the improbable meeting at Jamini 
Mulick’s house on the 7th of July with which 
we have already sufficiently dealt. If this 
meeting had been a reality, the one thing 
which Santosh and Surendra would have 
undonbtedly remembered would have been 
which of them it was that carried the bomb 
back to Santosh’s house, but what we find is 
that Santosh in his confession declares that 
ib was he who carried the bomb home and he 
does not even name Surendra in this connec- 
tion, while Surendra in his confession declares 
that on the way home, Santosh handed the 
bomb to him and that he took it to Santosh’s 
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house and kept it there. Is it likely that 
there could be this difference of version, if 
there was any truth in the story that was 
being told ? No doubt Santosh does mention 
an occasion when Snrendra brought the 
bomb to his home, but that was on the 30th 
of June and this is also mentioned in 
Surondra’s confession, so that in explanation 
of the divergence to which wo have referred, 
16 cannot be said that Surendra was mixing 
up the two dates, nor indeed, was this 
explanation suggested by the Advocate-Gener- 
al. The confession having been made on 
the 15th August, Surendra petitioned on 
the 38lst of August to be allowed on bail 
after the Magistrate's “ascertaining the real 
state of affairs by allowing him to make a 
statement.” This clearly pointed toa statement 
in contradiction of his recorded confession. 
In reference to this petition too, the Advocate- 
General has advanced the theory of its being 
“smuggled into the record,” but this theory, 
for reasons already given, is wholly untenable. 
Comment has, in an earlier part of this 
judgment, been made on the apparent 
reluctance to give Santosh an opportunity of 
carrying into effect his desiro to retract. 
Surendra’s case is equally open to the samo 
comment, for it was not until the 7th of 
September that Surendra was given the 
chance of formally retracting his confession. 
He was then required by the Magistrate to 
write out his retraction and this he did on 
the 7th and 8th of September at considerable 
length and with minute details as to hew 
he came to make his incriminating statement. 

Here too the Advocate-General urged that 
his retraction was notspontaneous, and was 
prompted by Surendra’s legal adviser, but 
it has already been shown that the imputation 
on which the argument rests has no foundation 
to support it. 

We have now discussed the events that led 
up to the confession of the IJ5th of 
Angust, the contents of the confession and 
the circumstances attending it and its 
ultimate retraction, and the qnestion arises 
whether it was voluntary. We have pointed 
out that in coming to his conclusion that the 
confession was voluntarily made, the recording 
Magistrate was ignorant of theall important 
fact that Surendra had been from the 7th 
of August in police custody and of the 
methods employed to procure his statement. 
His belief, therefore, was founded on insuffi- 
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cient materials and his assertion of it is not 
in these circumstances convincing. To the 
Additional Sessions Judge it appeared to be 
a very difficult matter to decide whether this 
confession of Surendra was voluntarily made, 
and his conclusion in its favour is expressed 
in terms that donot bespeak confidence. 

Ona full and careful consideration of all 
the circumstances we hold that the confession 
was not voluntary, and that it should not have 
been admitted in evidence. 

In the view we take of the confession it 
becomes unnecessary to consider M. Sanyal’s 
contention that they were not admissible 
inasmuch as they were not made in the course 
of an investigation under Chapter XIV of 
the Criminal Procedure Code. But if the 
confessions be eliminated, what is there left 
that is relevant to the charges under which 
the appellants have been convicted, in other 
words what evidence is there of any offence 
committed by them or any of them on or after 
the 8th of June ? 

As against Surendra there is not an iota 
of evidence direct or indirect, for obviously 
the evidence relating to the period anterior 
to the 8th of June cannot alone serve to 
convict him of an offence alleged to have 
been committed after that date. Sarendra’s 
conviction, therefore, cannot stand. 

Against Jogjiban, who has been convicted, 
under section 4{a) of the Act, of conspiring 
to cause by an explosive substance an explosion 
in British Indiy of a nature likely to endanger 
Lik, and sentenced to ten years’ transportation, 
the only evidence relating to the period 
covered by the charge is that of Abdur 
Rehman. 

Jogjiban, who has been described as “a 
leading spirit among the conspirators,” was, 
according to his father’s evidence, considerably 
under 16 in December 1907, the time to 
which the prosecution traced the commence- 
ment of the conspiracy with which he is now 
charged, and he was then still pursuing his 
studies. There can be no question that he 
was keen and skilful in his gymnastic exercises, 
and that he joined the Bande Mataram pro- 
cessions and pigketing operations ab 
Midnapore. Bgt from this to the very serious 
conspiracy with which heis charged is a far 
cry. 

Now Abdur Rahman’s evidence is this :— 

“t I remember, a case in which Jogjiban was 
agcused, and was admitted to bail, I saw 
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him; he was on bail. I had talk with him. 
He said that a bomb must be made, and Mr. 
Weston must be killed. He said I must collect 
the materials, a centigrade thermometer and 
a flask glass. Jt is a glass which can be used 
for heating things and other things, which I 
do not remember. He said, bombs must be 
made for killing the English. Jogjiban said 
this, and Sarat Chandra Chattopadhay, I 
informed the Moulvie and he sgid I must not 
let them make bombs, but must learn how to 
doit. Jogjiban and Sarat said that I must 
prepare them in the upper story of my house. 
I said I had females and children there and it 
would not be convenient to prepare them 
there. They said arrangements would be 
made for another place, and meanwhile I 
should collect materials. I agreed. This talk 
was at my house. This talk all took place on 
one occasion, (adds)—there was talk on 
several occasions, two or three, but that talk 
which I made a note of was on one occasion. 
What I made a note of was this. Sarat read 
out in English and Jogjiban explained to me 
in Bengali, and I wrote it down, it was how 
to make bombs.” 

In cross examination he stated :“ Jogjiban 
said it was a ghee which would not burn, 
if things were heated in it, I have not seen 
one. ao 

There are dispensaries here and can be 
bought here. 

I agreed to get the things. At first I said, 
I would, but when the police Moulvi said I 
should not let the bombs be actually prepared, 
1 said I would not, as the women and children 
were there. 

I informed them the next day, that it 
should not be at my house. They came to 
my house after I had said they should not be 
made there. 

They wanted me to collect the materials. 
They used constantly to come after one day 
or two days. I can't say about how many 
months ago that was. It was after Jogjiban 
was released on bail, but I can’t say on what 
date or month, they were released on bail.” 

Why Sarat should have read in English 
and Jogjiban have explained in Bengali and 
Abdur Rahman have written his note is not 
obvious, and if there ever was a note, it 
certainly is a matter for comment that it was 
not produced. Then no indication is given of 
when this all occurred beyond the statement 
that it was after Jogjiban was released on 
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bail: The witness cannot give the date or 
even the month. 

But Jogjiban was twice released on bail, 
first on the 20th of June, and secondly on the 
18th of July, and Abdur Rahman cannot 
state which bail he means. Before the 
Committing Magistrate he asserted that the 
first bail was in July, while in the Sessions 
Court he deposed that he did not know which 
period of bail it was. The Judge in the 
Sessions Court on this says: “The prosecution 
has omitted to give the time or date of his 
alleged request of Jogjiban that bombs should 
be made in his house. I cannot find it 
anywhere in the evidence, except that it 
was when Jogjiban was on bail. That brings 
it within the period covered by the charges.” 
Bat a finding of this vagueness is fraught 
with grave danger, especially as the period 
covered by the charge extended from the 8th 
of June to the 31st of July 1908. 

We may also mention that some attempt 
was made to connect Jogjiban with a revolver 
gaid to have been found in the possession of 
one Khudiram Bose, who killed two ladies at 
Mozufferpore in the beginning of May. But 
the evidence of identification is wholly un- 
satisfactory, and no reliance can be placed 
upon it. And yet this is literally the only 
evidencethereis against Jogjiban of conspiracy 
during this period. How is evidence of this 
kind to be met by an accused,person? And 
who would be safe if he were liable to be 
convicted on a charge so wide and supported 
by evidence so indefinite? Nor can it be 
claimed that if Abdur Rahman is vague, at 
any rate, he is reputable. Though he describes 
himself as having been a “trader in cloth and 
other things, ” he was in truth a hawker, and 
there is evidence that he was at one time a 
butcher. Later he developed into a teacher 
of lathi play and similar exercises in the akra, 
and in December 1907, he was employed by 
the Moulvie as paid police informer on Rs. 25 
a month. The Sessions Judge does him no 
injustice when he remarks that he is not a 
man of social position.” There is also some 
evidence to show that in December 1907, there 
was a dispute betwoen Abdur Rahman and 
Jogjiban, as a result of which, itis not unlikely, 
there would be ill-feeling between them. But 
whatever his failings be, he certainly showed 
himself a most willing witness while under 
examination, and one who knew what he was 
expected to say, for, in the record of his 


INDIAN OASES. 


[1909 


deposition, there is the note that the witness 
several times said that things were being 
omitted and had been omitted. So that even 
if the argument derived from his refusal to 
depose in Jogjiban’s favour in the Arms Act 
case be put on one side as resting on debatable 
ground, there still is every reason to regard 
with distrust evidence of this sort given by a 
witness of this character. Indeed, the 
Advocate-General did not seriously press the 
case against Jogjiban, and in this, we think 
he exercised a wise discretion. In our opinion 
it would be most unsafe to rely on the 
unsupported testimony of Abdur Rahman for 
the purposes of upholding the conviction of 
Jogjiban, and his conviction cannot be 
upheld. 

Tt only now remains for us to consider the 
case against Santosh, who has been convicted 
under section 4 (a) of conspiracy, and under 
sections 4 (b) and 5 of having a bomb in his 
possession with the intent or knowledge 
indicated in these sections. Tho only evidence 
against him is the alleged discovery of the 
bomb and his conduct at the time of that 
discovery. 

Obviously this cannot establish the charge 
of conspiracy against him so that, on that 
ground, aswell as by reason of the faliure of 
the charges against the other alleged con- 
spirators, the conviction under section 4 (a) 
cannot be sustained,, Then is this finding of 
the bomb, coupled with Santosh’s conduct, 
sufficient evidence of possession of the nature 
charged ? Here, it becomes necessary to see 
what the evidence on this head is. - 

Lal Mohon says: “The house of Peary Das 
was searched........, We found Peary and 
Santosh there, and a servant......... On 
seeing us as we entered, Santosh . went inside 
the courtyard. A servant was going out and 
we stopped him and put him in custody of 
constables. Peary Das is the father of 
Santosh. At first we had knocked at the door, 
and some one inside asked who we were, and 
we said we were the police. It was just at 
daybreak. Then, after some conversation, 
the door was opened. Then we went inside 
the biatakkhana, andfound Santosh’s father at 
the door. A boy sergant was sitting on 
his bedding on the floor of the bastakkhana. 
Santosh was coming into the baztakkhana. 
Seeing me, Santosh went back into the court- 
yard, and the servant was hurrying to go 
outside. We stopped him and kept him in 
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custody, seated in the baitakkhana.” Then, 
after describing how a guard was placed 
round the house and a search’ made for two 
hours, he tells us thaton their return to the 
baitakkhana the bomb was found there, 

It is perhaps remarkable that the search 
was not commenced there, for the information 
on which the search was made did not trace 
the bomb beyond ‘the baitakkhana. It was 
found behind a palki and a heap of wooden 
frames, and loose pieces of wood, which had 
to be removed before it could be seen. This, 
according to Lal Mohon, is what happened : 

‘The thing was about the size of a hockey- 
ball. When we first saw it, Santosh went to 
pick it up, saying, it is a lingota ! He was not 
allowed to pick it up, the Moulvie stopped 
him. Mr. ‘Brett was then . inside the house. 
He was coming on hearing something had 
been found. Santosh then made a second 
attempt to pick it up, saying it is a benati.” 

It will be noticed that Lal Mohon describes 
the house as Peary’s and Peary’s own evi- 
dence is to that effect ; so wo may take it that 
the house belonged to Peary and not to 
Santosh, though Santosh was at the time 
passing his vacation there, and had a room of 
his own init, Now, on this evidence, can it 
be held consistently with legal principles that 
it has been proved that Santosh was in 
possession of the bomb ? It is well established 
and isan elementary rule founded on common 
sense that where the place in which an article 
is found is one to which several persons have 
equal right of access, it cannot be said to be 
in the possession of any one of them. And 
so it has been laid down in proceedings under 
the Indian Arms Act, 1878, that, where 
weapons are found in a house occupied by a 
Hindu family living jointly, to establish that 
possession and control are with some member 
of the family other than the managing 
member, there must be good and clear 
evidence of the fact. Queen Empress v. 
Sanyam Lal (2). Had the bomb been found in 
Santosh’s room, when the search was made 
there, this might have been fair ground for 
imputing to him possession or control within 
the meaning of the Act. But the discovery 
in the battukkhana, œ» place equally open to 
others taken by Rolf, points no more to 
possession or control in Santosh than in the 
others, who had equal access with him to this 
place. 

(2) 16 A. 129 at p. 131 
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This much was in fact conceded by the 
Advocate-General, but he maintained that the 
aconsed’s conduct, coupled with the discovery 
of the bomb, was sufficient to support the 
conviction. Now, before considering that 
conduct it is important to realize what it is 
that we know of Santosh, now that the con- 
fessions go out of the case, and as best as we 
can, we must free our minds of any prejudice 
that might be created by those statements. 
All we know of Santosh from the evidence ig 
that in January he went to Ranchi, and that, 
prior to that, he was a volunteer, took part in 
Bande Mataram procession, and pickting 
operations, and was a captain of the akra. 
“ But” in the language of the Sessions 
Judge, “he does not appear in the evidence of 
the talk and doings of the conspirators.” In 
January he went to the Government Training 
School at Ranchi as a probationary Sub- 
Inspector of Police, and did not return to 
Midnapore for a single day until the 18th, 
14th, or 15th of June, when the college closed 
for the summer vacation. Apart from the 
matters now under discussion there is not a 
word in the evidence that connecta Santosh 
in any degree either before or after the 8th of 
June with bombs or with any conspiracy for 
this use. Lal Mohon admits that before the 
8th July he had no direct information to 
connect Santosh with the manufacture of 
bombs, and that he had no evidence in his 
possession before that date that Santosh was 
attending secret meetings. All this has to be 
borne in mind when considering how far 
Santosh’s conduct can be taken as evidence 
of guilt. Then whatis the conduct that has 
such vital consequences ? The expressions used 
by Santosh when the bomb is said to have 
been found and his repeated endeavour to 
pickup the article found! ‘The Advocate- 
General conceded that he could not suggest 
that the article found did not resemble a 
lingota or benati; even Oaptain Weinman 
thought it might be a hoax or a playing ball ; 
and we find Santosh still maintaining before 
the Magistrate on the 9th of July that the 
article found was not a bomb, but a ball of 
cloth wrapped in a string for fixing on a benatt, 
But is this conduct, even when coupled with 
the alleged discovery, enough to constitute 
proof of guilt P Can it be fairly said that this 
conduct makes Santosh’s guilt so probable that 
a reasonable man ought, under the circumstan- 
ces, to conclude that he is guilty, when 
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apart from this thero is absolutely nothing 
that is evon suggestive of his guilt P We 
think decidedly not. Tt has been justly 
observed that evidence of this class is in fact 
a make-weight and nothing more; and care 
must always be taken that mere make- 
weights are not allowed to have an exaggerat- 
ed offect. To us itappears that Santosh’s 
conduct is at least as consistent with his 
innocence as with his guilt. Who can with 
confidence assert how an innocent of guilty 
man would be likely to act in Santosh’s 
situation ? It would depend on temperament, 
surroundings and other circumstances, which. 
combine to form a most fallacious basis for 
assured conclhsion. 

Indeed in this case the Advocate-General 
based his argument almost wholly on the 
assumption that Santosh must have been 
confused. And yet he could not have been 
taken by surprise. If he knew the bomb 
was there, he had full two hours and more 
to determine what to do and say, and there 
certainly is no evidenco of that confession on 
which the Advocate-General’s speculation 
rests. But these are not the only obstacles 
in the way of accepting the prosecution theory; 
there ore other matters which give rise to 
grave doubt as to whether the discovery was 
roally genuine. 

This is not the only bomb that has been 
found ; there was one brought to light as the 
vesult of the search in the house of Saroda and 
Baroda Dutt. The Advocate-General has stated 
before us that he places no reliance on this 
bomb, and has refrained from discussing its 
discovery. But if, as we hold, there is strong 
reason to doubt the genuineness of that 
discovery, it must affect our attitude towards 
the evidence which relates to the bomb in 
Peary’s house. 

The search originated, it is said, from the 
informer’s statement as recorded in Exhibit 
56, but this document and its contents are 
absolutely untrustworthy. 

It is not borne out by evidence in any 
particular; much of it has been actually 
disproved; and the informer himself has now 
declared that it is all false. 

Without discussing all its intrinsic indica- 
tions of falsity, it will suffice to draw atten- 
tion to one which directly concerns this bomb, 
and that is the impossibility of reconciling 
the words put in Jamini’s mouth on the 18th 
July with the part altributed to him on the 
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7th of the same month. 

But, if Exhibit 56 is nota true record, 
then we have no clue as to how the search in 
Peary’s house came to be made, for we have 
to reject the only account that has been 
given. 

Exhibit “ Œ ” is not without its bearing on 
the matter now under discussion; for if the 
informer was present at the meeting of the 
7th of July, as Exhibit 56 states, how is it 
that this is not mentioned in Exhibit “ G” 
which is said to have been prepared from the 
informer’s note-books ? 
` Then comment has been made on the con- 
duct of the police. Thus it haa been asked 
why did the police procure Ashutosh’s transfer 
just before the search was made? Why on the 
information they are supposed to have 
received, was the search not commenced in 
the battakkhana ? Why was Bonomali kept in 
custody in the battakkhana? And what 
enabled Asadulla at once to tell Mr. Brett 
gulika chiz para gia ? Though these matters 
do not carry much weight 1. themselves, it 
cannot be said that they are without signifi- 
cance. 

Then we doubt the probability of Santosh 
having placed and kept the bomb in the 
battakkhana, a place open not only to all the 
inmates, but also to all visitors to the house. 
The charge against him assumes that he knew 
the dangerous character of the bomb, and is 
it probable that he would have kept it for 
days in a place where it was liable at any 
time to be handled in such a way as to cause a 
serious explosion in his father’s honseP Would: 
he not have been more likely, as a measure df 
ordinary precaution, to have kept it in his 
own room, where he had his boxes, and where 
the lists of volunteers, the Bande Mataram 
flags and badges and the written lease of 
Basanta Malati Akra were found? It is 
difficult to see what could have been Santosh's 
object in placing the bomb in the battakkhana, 
seeing the grave risk to himself, to his family, 
and to bis father's house that was involved, 
for it has not been suggested that he did it 
to shift suspicion from himself to his father, 
or to other members of his family. Moreover, 
the case for the prosecution is that this bomb, 
before finding a resting place in Peary’s 
battakkhana, was carried bout from meeting 
to meeting, where it formed the subject of 
discussion: but it has to be remembered that 
at this time Midnapore was full of police 
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drafted into the town on account of the 
suspected conspiracy. 


The defence stoutly maintain that tho 


bomb was placed there, by or at the instiga- 
tion of, the police, and they have called direct 
evidence that Bonomali was employed for this 
purpose. Thongh this evidence does not 
enable us to pronounce ẹ positive opinion in 
favour of the defence story, we ara by no 
means prepared to waive it aside as absolutely 
worthless, especially in view of the methods 
that have been exposed in the course of the 
hearing before us. And the result is that we 
are confirmed in our view that the prosecution 
have failed to prove that Santosh was in 
possession, as charged, of the bomb alleged 
to have been found in his father’s house 
so that, in our opinion, the conviction 
against him under sections 4 (b) and 5 is 
erroneous. 

It follows from the conclusions at which 
we have arrived that the convictions and 
sentences must be set aside against the three 
appellants, and we direct them to be released 
from custody. 

Appeals allowed. Accused acquitted. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp Civ, Apprat No, 37+ or 1908. 
June 28, 1909. 

Present :—Mr. Justice Richardson and 
Mr. Justice Chatterjee. 
JAGATTARA DASSYA—Dearenpant No. 4 
—APPELLANT 
Versus 


DAULATI BEWA—PLAINTIFF AND OTHERS 


REMAINING DEFENDANTS—RRSPON DENTS. 

Landlord and tenant—Rey's'eret terant—Princip'e 
of represertution— Decree agains’ registered ten nt for 
rert—Ezecution 5 ile—Purchiser’s interest— Whether 
recorded tenant represents holding—Question of fuct 
—Must first le determined, 

A landlord is not justified in treating the regis- 
tered tenant ofa raty:t+ holding as the sole ten- 
ant merely because his co-sharers in the holding 
aro not registered. There is nothing which pre- 
vents the whole body of tenants of a raiyati hold- 
ing electing to treat one of their members as their 
representative in their dealings with the land- 
lord. 

Ashok Bhrian v. Kar im Bepuri, 90 W. N., 843, 
oxplained. 

Mati Lal Podar v. Nrapendia Nath Roy Chowdhury, 
2 O.W N. 179; dnanda Kumar Naskar v. Hart Das 
Haldar, 27 C. 545; 40. W. N. 608 Rupram Namsundra 
y. Inoar Ngmasundra, 6 O.W N. 802; Kojani Kant Guho 
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v. Srimutty Uzir Bibi, 7 C.W. N. 170 and Afras Mollah ve 
Kulsumannissa Bibee, 10 O. W. N. 176, referred to. 

Therefore, in deciding what interest passes to the 
purchaser ato sale held in exocution of a decree 
for arrears of rent obtamed by the landlord of the 
holding against the recorded tenant, the question 
whether the recorded tenant represents the hold- 
ing or not must first be decided. 

That question under the present law is always 
one of fact; and the fact that only ono tenant 
is registered is merely an item in the evidence 
upon the question whether he is or is notthe repre- 
sentative tenant gut the landlord. ' 


Appeal from the decree of the Additional 
District Judge of Jessore, dated December 
11, 1907 affirming that of the First Mun- 
sif of Magura, dated April 9, 1907. 

Babu Sarat Ohandra Roy, fox the Appel- 
lant. 

No one for the Respondent. 

Judgment. 
Daulati Bewa, sought to establish her title 
to an eight annas share of a raiyati holding 
by right of inheritance. 

It appears that the holding originally 
stood in the name of Naraudi Sheikh, the 
plaintiff’s father-in-law. On his death, it 
descended to the plaintiff’s husband and to 
his brother the defendant No. 1. The name 
of the latter only was recorded as tenant 
in the landlord’s office. Subsequently, the 
plaintiff's husband died leaving his widow, 
a minor son and a daughter. The two 
children also died ; and, under the Muham- 
madan Law, the plaintiff became entitled, 
as between herself and her brother-in-law, 
to ao 4 annas 14 pies share of the holding. 
Her suit, if it succeeds at all, can only succeed 
to that extent. 

The only other defendant who need be 
mentioned is defendant No. 4. She contends 
that the whole holding was purchased by 
her ata sale held in execution of a decree 
for arrears of rent obtained by the landlord 
of the holding against the recorded tenant. 

In the Court of first instance, the plaintiff 
obtained a decree to the extent of her share 
as above determined. The decree has been 
confirmed on appeal by the learned Addi- 
tional District Judge and the defendant No. 
4 has appealed to this Court. 

The judgment of the Additional District 
Judge rests entirely on the ruling of this 
Court in the case of Ashok Bbuyiun v. Karim 
Bepart (1). It was there held that there 
being no law obligatory on tenants who are 


not tennre-holders to get their names recorded 
(1) 9 C. W. N. 843. 
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in the landlord's sheristu for the purpose 
of perfecting their title, the sale of a jote 
in execution ofa decree for rent obtained 
against the recorded tenants does not pass 
the interest of the tenants whose names are 
not registered in the landlord’s sherista, 
The case of Nttayt Rehary Saha Paramanick 
v. Hari Govinda Saha (2) was distinguished 
on the ground that ‘in that case there was b 
tenure and the tenants were bound to regis- 
ter their names in the landlord’s sherista. 

We think, however, that the easeof Ashok 
Bhuytam v. Karim Bepari (1) has been given a 
significance more far reaching than -was 
jnténded, ah that the language employed 
in the judgment means no more than that 
a landlord is not justified in treating the re- 
gistered tenant ofa ratyatt holding as the 
sole tenant merely because his co-sharers in 
the holding are not registered. The princi- 
ple of representation is not referred to 
and there is no necessary implication that 
that principle cannot apply to a raiyati hold- 
ing. There is nothing inthe case which 
prevents the whole body of tenants of o 
raiyati holding electing to treat one of their 
number as their representative in their 
dealings with the landlord. But registra- 
tion is not everything. The fact that only 
one tenant is registered is merely an item 
in the evidence upon the question whether 
he is or is not the representative tenant 
qua the landlord. 

In further support of our view of Ashok 
Bhuytan’s case (1) we may mention that no 
reference is made to previous cases in which 
the principle of representation has been 
applied or treated as applicable to raiyati hold- 
ings, for instance Matt Lal Poddar v. Nripendra 
Nath Roy Chowdhury (8); Ananda Kumar 
Naskar v. Hart Das Haldar (4) ; Rupram 
Namasundra v. Iswar Namasundra (5); Rojant 
Kant Quho v. Srimutty Uzir Bibi (6). There 
is also the subsequent case of Afraz Mollah 
v. Kulsumannissa Brbee (7). 

Moreover, it may be observed that under 
the present rent law, as executed in the 
Bengal Tenancy Act, the distinction between 
tenures and raiyati holdings in the connec- 
tion we are now considering has been largely 

(2) 28 C. 677. 

(8) 20. W.N. 172. 

(4) 27 ©. 545 ; 4 C. W. N. 608. 

(5) 6 O. W. N. 802. 


(6 7 ©. W. N. 170, 
7) 10 0. W. N. 176, 
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obliterated. It was pointed ountin the case 
of Ambika Pershadv. Ohowdhry Keshri Sahat 
(8) that under the Bengal Tenancy Act a suit 
by aratyet for the registration of his name in 
the landlord’s sherista cannot be maintained 
because it is no longer compulsory for the 
zemindars to register the name' of any 
tenants in his sherrsta. The Act, it is said, 
provides for the official registration of trans- 
fers of the rights of permanent tenure- 
holders and ratyats-holding at fixed rents. 
But the transfers of occupancy rights are 
not so registered and there is no provision 
of law by’ which they can be registered 
in the’ landlord’s sherista. This case was 
referred to in the case of Motilal Singh 
v. Shetk Omar Ali (9), where it was 
held that a se-putnidar is not entitled to 
sue a dur-putnidar to compel him to register 
his name in his sherista as the transferee 
of a se-puint tenure but it is open to him 
to sue fora declaration of his right as the 
tenant of the dur-putntdur. The following 
passage may be quoted from the judgment: 
“Tt is clear from a roling cf this Court 
in the case of Ambika Pershad v. Ohowdhry 
Keshri Sahat (8) that such a suit is not 
maintainable under the provisions of the 
Bengal Tenancy Act. The question then arises 
whether it is maintainable under the pro- 
visions of the Putni Regulation (VIII of 
1819) or of any other statute. On the 
whole, we are of opinion that it is not. 
There is no section in Regulation VIII of 
1819 expressly giving a se-putnidar a, right 
to compel his superior talukdar to register 
his name ora right of snit in case of his 
refusal todo so. We do not think that 
sections 5 and 6 of that Regulation give the 
plaintiff any such right, the word ‘puinidar’ 
in these sections, in our opinion, not inclad- 
ing a se-putnidar and the words “ other 
superior’ not being applicable to a dur- 
puinidar, Under the former rent law, a 
se-putnidar or other defendant talukdar had 
a right to compel his superior to register 
his name in his sherista under section 27 
of Act X of 1859 and section 26 of Act VIII 
(B.C.) of 1859 but not under the Putni 
Regulation. Under the. former Act, the 
defendant talukdar could apply tothe col- 
lector in case of the superior tenant’s refusal 
to register his name. Under tho latter 


8) 24 0. 642, 
9) 3 0. W. N. 19, 
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Act, it would appear he might bring a suit 
in the Civil Court. However this may be, 
both these Acts have now been repealed in 
Bengal, and, therefore, it appears to us that 
the plaintiff has now no right to bring such 
a ‘suit as the present, and as he cannot bring 
such a suit finder the provisions of the Bengal 
Tenancy Act, this appeal must be decreed 
and the suit dismissed on this ground. 

“Tt was no doubt open to the plaintiff to 
sue for a declaration of his right as the 
defendant’s tenant, but he has not framed 
his suit in this way.” 

The ‘provisions of the Bengal Tenancy 
Act which are referred to in the former of 
these two cases as introducing a system 
for’ the official registration of permanent 
tenures are contained in sections 12 to 
18 and it is doubtful whether these provi- 
sions were intended so much for the benefit 
of the superior landlord as for the protec- 
tion of the tenants under the tenure-holder. 
Section 16 for imstance provides that a 
person becoming entitled to a permanent 
tenure by succession shall not be entitled to 
recover, by suit, distraint or other proceed- 
ings, any rent payableto him as the holder 
of the tenure until the collector has received 
the notice and fees referred to in the last 
foregoing section. 

In the present case the learned Additional 
District Judge has expressly, and we think, 
wrongly refrained from considering the ques- 
tion whether the recorded tenant represented 
the holding in dispute. He is also, we 
think, mistaken in saying that the case of 
Rajani Kant Guho v. Srimutty Uzir Bibi (6) 
enunciates the principle that the landlord 
is not bound to look beyond his record.” 
The question under the present law is 
always one of fact, whether the recorded 
tenant represents the holding or not. 

In the view we take the decree of Ad- 
ditional District Judge must be set aside 
and the case remanded to him for the pur- 
pose of being reheard with reference to 
the observations which we hve made. 

Costs will abide the result. 

Appeal ailowed and case remanded. 
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(9 C. L. J. 690.) 
CALCUTTA HIGH COURT. 
URTAINAL APPRAL No. 334 or 1909. 

June 1, 1909. 

Present :—Sir Lawrence Jenkins, Kr., C. J., 

: and Mr. Justice Mookerjee. 
RAKHAL CHANDRA LAHA—<Acoussp— 
APPELLANT 


VETEUS 


HEMPEROR—Razsponpent. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
284, 360, 587—Penal Cde (Act XLV of 1860), 8. 198 
—Perjury—S8anc tion —Charge—Statements alleged tw 
be false, to be specified —Defect in sanction—Convic. 
tion not to be set aside unless furlure af justico— 
Several false statements in one deposttion—Onxe 
offence—Deposition read over in presence of pleader 
of one of the accused—Admissibility—Oaths Act (X of 
1873), 68. 5, 18—Witnets—Iaterpreter, omiasivn tu ad~ 
minister oath to— 

Section 196 of the Criminal Procedure Code should 
be used in such a way as to give the person, 
against whom sanction is asked for or granted, 
means of knowing precisely of what the alleged 
criminal act consists. It is right, therefore, when 
sanction is sought or granted in respect of state- 
ments contained in a long deposition that the 
particular statements alleged to be false should be 
specified. 

Biwins Singh v. Umed Singh, 18 A. 203; Queen 
v. Kartik Chunder Holdar,9 W. R. Cr. 58, Queen v. 
Gobind Chanter Ghose, 10 W. R. Cr. Al; 7B. L.R. 
28 (Note) , Queen v. Boodhun Ahir, 17 W. R. Or. 82, 
Jivin Ambar Das, In re, 19 B. 362, Goberdhone v, 
Habibullah, 3 C. W. N. 35 and Quean v. So mer 
Buahoree, 9 W. R. Or. 25, referred to. 

Where the statements whioh were alleged to be 
falso were set out in full detail in the applica- 
tion for sanction, and were also specified in the 
charge which was subsequently framed, there is no 
reason to suppose that the accused had not full op- 
portunity of knowing what were the specific state. 
ments made by him which were alleged by the 
prosecution to be false. 

A conviction of perjury cannot be set aside on 
account of a defect in the sanction, unless it is 
established that there has in fact been a fatlure 
of justice. 

The making of any number of false statements 
in the same deposition is one aggregate case of 
giving false evidence, and charges of false evi- 
dence cannot be multiplied according to the num- 
ber of false statements contained in the deposi- 
tion. 

Proceedings, lst May 1871, 6 Mad. H.O. R. App. 
xxvii, followed. 

Therefore, a separate charge need not be drawn 
up in respect of every single utterance of the 
accused which is alleged to be false. 

Where in the orngmal case there were twenty- 
seven accused persons, and the deposition of one 
of the witnesses was read over to him in the 
presence of the pleader of one of the accused - 

Held, that in a case of perjury against that 
witness, his deposition was admissible in evi- 
dence, 
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Kamatchinathan Chetty v. Emperor, 28 M. 308; 2 
Cr. L J. 766 and Mohendrz Nath v. Emperer, 12 0. W. 
N 845; 8 Cr. L. J 116, distinguished. 

The word: “ witness” in the concluding portion 
of section 18 of the Oaths Act includes an inter- 
preter and a juror. 

Queen v. Hamvdoy Chuckerbutty, 20 W. RB. Or. 19, 
referred to. 

Therefore, tho only effect of the omission of an in- 
terpreter to take the oath is to render it neces- 
sary to prove that the fMterpretation was mado 
accurately: it doos not make the deposition in- 
admissible. ý 


Appeal against the conviction and sen- 
tənce passed by the Sessions Judge of Mid- 
napore on March 29, 1909. 

Babu Narendra Kumar Basu, for the Ap- 
pellant. 

Mr. Gregory, Offg. Advocate-General, for 
the Crown. 


Judgment.—tThe appellant, Rakhal 
Chandra Laha, has been convicted, under 
section 193 of the Indian Penal Code, of 
perjory in a judicial proceeding, and sentenced 
to undergo rigorous imprisonment for five 
years andto paya fine of Rs. 3,000. Tn default 
of payment of the fine, he has been sentenced 
to undergo rigorous imprisonment for an addi- 
tional term of one yearand nine months. 

The case for the prosecution may be briefly 
stated : Rakhal Chandra was employed as 8 
spy by the Police at Midnapore from May to 
September 1903, in order to gather informa- 
tions about a conspiracy believed to exist for 
the murder of officials by the use of explosives 
nnd otherwise. It is stated that he generally 
brought reports from day to day which were 
taken down by the Head constable Asadullah. 
The entries were subsequently read over to 
the Deputy Superintendent of Police, Moulvi 
Mazharul Hug, and then signed by the 
informer. It is alleged that on some occasions 
the reports were written out by the informer 
himself. The effect of the informations so 
recorded was to implicate a large number of 
persons in the alleged conspiracy ; and on the 
basis thereof, proceedings were commenced 
under the Explosive Substances Act against 
twenty-seven persons. On the 4th November 
1908, Rakhal was examined in the Court of the 
Joint-Magistrate before whom these proceedings 
were pending. He did not depose in support 
of the previous statements. On the other 
hand, he gave a detailed account of the cir- 
cumstances under which he had been compelled 
to act as an informer and described minutely 
the inducements which, he alleged, had been 
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held out to him by the District Magis- 

trate, Mr. Weston. In his deposition he 

further stated that Exhibit 56 which purports 

to be the record of the informations given by 

him to the police was not written out from 

day to day but had been prepared in one 

sitting and had been signed by him practically 

under compulsion from the police. On the 

23rd November 1908, the Deputy Superinten- 

dent of Police applied to the Joint-Magistrate 

for sanction under section 195 of the Criminal 
Procedure Code to prosecnte Rakhal for an 
offence under section 193 of the Indian Penal. 
Code. This application specified the state- 
ments in the deposition which were alleged to 
be false. On the day following, sanction was 
granted by the Joint-Magistrate. Proceedings 
were then commenced in the Court of the 
Additional Magistrate : and on the 9th March 
1909, Rakhal was committed to take his trial 
in the Court of Sessions. On the 29th March, 
the Sessions Judge in agreement with the. 
two assessors found Rakhal guilty of an 
offence under section 193, and sentenced him 

as atready described. 

The propriety of this conviction has been 
challenged substantially on five grounds, 
namely, first, that the sanction on the basis 
of which the proceedings were instituted was 
bad inasmuch as the alleged false statements 
were rot spegidied in the sanction ; secondly, 
that the’ ges were illegal, inasmuch ug 
although there were nominally three heads, 
there were in substance at least seven 
charges ; thirdly, that the deposition containing 
the alleged false statements was not legally 
proved ; fourthly, that the statements in 
question had not been proved to be false ; 
and fifthly, that proper opportunity was not 
afforded to the counsel for the accused either 
to cross-examine the witnesses or to place 
his case fully before the Court. It has 
further been argued by the learned vakil 
for the appellant that if the conviction is 
sustained, the sentence is too severe and 
should be reduced. 

In support of the first ground taken on 
behalf of the appellant it has been argued 
that it was obligatory upon the Joint-Magis- 
trate who granted the sanction under section 
195 to specify the statements which, in his 
opinion, wero false. Thid contention, it is 
conceded, is not supported by sub-section (4) 
of section 195, which prescribes that “the 
sanction referred to in the section may be 
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expressed in general terms and need not name 
the accused presons, but it shall, so far as 
practicable, specify the Court or other 
place in which, and the occasion on which 
the offence was committed.” Reliance, 


however, has been placed upon a number of. 


judicial decisions which, when examined, 
are found to fall into three classes. In the 
first class of cases of which the case of 
Balwant Singh v. Umed Singh (1), may be 
taken as the type, it.was ruled that an 
application forsanction to prosecute for perjury 
ought to set out in detail the statements 
which are alleged to be false. In the second 
class of cases of which the decisions in 
Queen v. Kartik Ohander Holder (2), Queen 
yv. Gobind Chunder Ghose (3), Queen v. 
Boodhun Ahir (4), In re Jivan Ambait 
Das" (5), and Goberdhone Chowhidar v. 
Habibullah (6), may be taken as instances, it 
was ruled that when sanction is granted to 
prosecute a person for perjury, the order 
should set out the precise words which are 
false in the opinion of the authority grant- 
ing the sanction, In the third class of cases 
of which the case of Queen v. Soonder 
Mohoree (7), may be taken as the type, it 
was ruled that a charge framed for the 
prosecution of a person for perjury, should 
set out in detail the alleged false statements. 
The principle upon which these decisions are 
. based, appears to be that section 195 should 
be used in such a way as to give, the person, 
against whom sanction is asked for or granted, 
means of knowing precisely of what the alleged 
criminal act consists. It is right, therefore, 
when sanction is sought or granted in respect 
of statements contained in a long deposition 
that the particular statements alleged to be 
false should be specified. Tested from this 
point of view, it may be conceded, that the 
sanction in this particular case was defective. 
But in answer to this argument, it has been 
contended by learned Advocate-General that 
this is not decisive of the validity of the 
conviction, because under section 537 of the 
Criminal Procedure Code a conviction cannot 
be set aside on account of a defect of 
this description in the sanction unless it is 
established that there has in fact been “a 
3 18 A. 203. (2)9 W.R Cr. 58. 

3) 10 W. R. Cr. 4@;7B L R. 28 (note). 

c 17 W. Be Cr. 82. 

5) 19 B 86 


2. 
(6) 3 C. W. N. 85. 
(7) 9 W.B Cr. 25, à 
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failure of justice.” Two of the cases relied upon 
by the appellant furnish illustrations of the 
application of this principle [Queen v. Kartick 
Ohunder Holder (2) and Queen v. Boodhun 
(4).] In the circumstances of the present 
case, then, can it be seriously contended that 
the accused has been unfairly affected as to 
his defence on the merits by reason of any 
defect in the sanction P Clearly the answer 
must be in the negative. The statements 
which were alleged to be false were set ont 
in full detail in the application on the basis 
of which the sanction was granted. They 
were also specified in the charge which was 
subsequently framed. There is no reason to 
suppose, therefore, that the accused had not 
full opportunity of knowing what were the 
specific statements made by him which were 
alleged by the prosecution to be false. The 
first ground taken on behalf of the appellant 
cannot, therefore, be supported. 

In support of the second ground, it has 
been argued that the charge was multifarions, 
for, although there are threesets of statements 
mentioned in the charge, they may be analysed, 
into at least seven distinct statements each 
of which is practically alleged to be false. It 
has in substance been argued by the learned 
vakil for the appellant, that the form in which 
the charge was*drawn up was an evasion of 
the provisions of section 284 of the Criminal 
Procedure Code and that a separate charge 
ought to have been drawn up in respect of 
every single utterance of the accused which 
was alleged to be false. In our opinion this 
contention is clearly unfounded. The view 
we take is supported by the decision of the 


Madras High Court in an Anonymous 
case, Proceedings Ist May, 1871, (8). 
It was there ruled that the making of 


any number of false statements in the same 
deposition is one aggregate case of giving 
false evidence and that charges of false 
evidence cannot be multiplied according to 
the number of false statements contained in 
the deposition. In that case the person who 
had given false evidence was sought to be 
prosecuted and punished separately for two 
statements made in the course of the same 
deposition : this was not allowed, and it was 
held that “tested by the law of evidence the 
whole desposition must be looked at, and one 
part qualified by the other.” Moreover, there can 
be no doubt that the three statements which 
(8) 6M IL O. R. App. xxvii. 
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have been selected from the deposition of the 
appellant in the present case and which are 
alleged to be false related to incidents closely 
copnected with one another and that they 
could not properly be analysed so as to expand 
the charge into seven distinct charges against 
the accused. The second ground, therefore, 
cannot be supported. 

In support of the third contention of the 
appellant, it has been argued that as the 
provisions of section 360, sub-section (1) ofthe 
Criminal Procedure Code were not complied 
with, when the original deposition was re- 
corded, the deposition cannot be legally received 
in evidence, section 360, sub-section (1) 
provides that “as the evidence of each witness 
taken under section 356 or section 257 is 
completed, it shall be read over to him inthe 
presence of the accused, if in attendance, or 
of his pleader, if he appears by pleader and 
shall, if necessary, be corrected.” It is pointed 
out that atthe original trial there were twenty- 
seven accused persons, that tho deposition of 
Rakhal appears to have been read over to 
him in the presence of the pleader of one of 
the accused persons, and that there is no 
evidence to show that the pleadersfor any 
of the other accused persons were present 
when the deposition was so read over. On 
this basis it is contended that section 360 was 
contravened and that, therefore, on the author- 
ity of the cases of Kamatchinathan Ohetty 
v. Hmperor (9) and Mohendra Nath Misser v. 
Emperor (10), the deposition cannot be receiv- 
ed in evidence. The cases relied upon 
however, are clearly distinguishable. In each 
of those cases, there was only one accused 
person, and the deposition of the witness 
appears to have been read over by the Court 
clerk at a place where neither the Judge nor 
the vakil for the accused was present. In the 
case before us, so far as at least one of the 
original accused persons was concerned, the 
deposition was read over in the presence of 
his pleader, and was undoubtedly admissible 
in evidence as against that accused. In our 
opinion, ib isimmaterial for the purposes of 
the present prosecution, that it is not proved 
that the deposition was read over to the 
‘witness in the presence of the other accused 
persons as well or of their pleaders. The 
third ground taken on behalf of the appellant 
must, therefore, fail. - 


9) 28 M. 308 ; 2 Cr. L.J. 756. 
1@) 12 O. W. N. 845 ;8 Or. L. J. 116. 
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In support of the fourth ground it has 
been pointed out that the evidence given by 
Rakhal was interpreted by a gentleman who 
was not put on his oath. It appears from 
the record that the deposition of Rakhal was 
interpreted by Mr. Jogendra Nath Mookerjee 
one of the vakils of this Court, and ap- 
parently the provisionsof section 5, sub-section 
(b) of the Indian Oaths Act were not followed, 
The provisions of section 13 of the Indian 
Oaths Act, however, furnish a.complete 
answer to the argument of the appellant. 
That section provides that “no omission to 
take any oath or make any affirmation, no 
substitution of any one for any other of them, 
and no irregularity whatever in theform in 
which any one of them is administered, shall 
invalidate any proceeding or render inadmissi- 
ble any evidence whatever, in or in respect 
of which such omission, substitution or 
irregularity took place, er shall affect the 
obligation of a witness to state the truth.” 

We were invited by the learned vekil forthe 
appellant to put a narrow construction upon 
this section and to hold that the effect of the 
coneluding words of the section isto restrict 
its application to the case of witnesses only. 
A plain reading of the section, however; 
negatives the suggested interpretation. It 
is clear from the language used by the 
Legislature that the omission to take any 
oath as prescribed by the Act does not render 
inadmissible any evidence whatever in respect 
of which such omission took place, and this 
omission to take the oath may happen not 
only on the part of a witness but also orf 
the part of the interpreter of the questions 
put to and evidence given by the witness. It 
may be observed that a wider construction 
than the one suggested on behalf of the 
appellant was put upon the section so far 
back as 1873 by one of the learned Judges 
who decided the case of Queen v. Ramsodoy 
Ohuckerbutty (11) when he held that section 
13 was applicable in the case of jurors. In 
our opinion, the only effect of the omission of 
the interpreter to take the oath was to render 
it necessary for the prosecution to prove that 
the interpretation was made accurately. This 
has been done, inasmuch as Mr. Mookerjee 
has been called; he has “leposed that he 
rendered the statements made "by Rakhal 
quite accurately, and in this he is supported 
by Mr. Reid. It is clear, therefore, that 

(11) 20 W. B. Cr. 19. 
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the deposition must be taken to contain an 
accurate record of the statements actually 
made by Rakhal Chandra. The question, 
therefore, arises whether the statements as 
specified in the charge are false within the 
meaning of section 193 of the Indian Penal 
Code. The whole of the evidence on the 
record has been placed before us and dicussed. 
at considerable length, and, in our opinion, 
there can be no reasonable doubt that the 
statements in question are false. As regards 
the first set of statements which relate to the 
circumstances under which Rakhal became 
an informer, it is clear from the evidence of the 
Moulvi as also of Asadullah that the statements 
are untrue. It may further be observed that 
the story that Rakhal now gives is an ex- 
tremely improbable one: There can be no 
conceivable reason why of all persons at 
Midnapore taken to the police, while drank, 
he should be selected as the most appropriate 
one to act as an informer. In respect of 
the second sot of statements which relate to 
the inducements said to have been held out by 
Mr. Weston, we have the evidence of Mr. 
‘Weston as also of the Moulvi and, in our 
opinion, there is no reason why this testimony 
should not be accepted. It was faintly 
suggested on behalf of the appellant that the 
informer may not haveunderstood Mr. Weston 
correctly or that the Moulvi interpreting „to 
him what Mr. Weston said may have: exag- 
gerated and may thus have led him to believe 
a great deal more than what Mr. Weston 
actually said. No foundation, however, for 
“buch a case was laid in the Court below, and 
the contention which has been advanced in 
this Court is nothing more than a mere 
suggestion unsupported by the evidence. As 
regards the third set of statements regarding 
the preparation of Exhibit 56, the case may not 
be quite so clear. But we have the evidence of 
the Moulvi and of Asadullah that as the in- 
former made statements from day to day, they 
were taken down by Asadullah, read over to 
the Moulvi and signed by the informer. 
Taking the three sets of statements as a 
whole, therefore, there is no room for reason- 
able doubt that the evidence given by Rakhal 
Chandra in the Court of the Joint- Magistrate, 
was false in maferial particulars and that he 
is guilty of an offence under section 193 of the 
Indian Penal Code. 
The fifth ground taken’ on behalf of the 
appellant is to the effect that sufficient 
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opportunity was not given to the counsel in 
the Court below to cross-examine the witnesses 
or to address the Court. This allegation has 
not been made ont, and, in fact, this part of 
the case was lightly passed over bythe learned 
vakil for the appellant. 

It is clear, therefore, that the five grounds 
upon which the conviction is assailed must 
fail, and the conviction must be affirmed. 

There remains only the question of sentence, 
which no doubt is severe. The learned 
Sessions Judge sentenced the accused to pay a 
fine of Rs. 3,000 on the ground that he had 
committed perjury because he had been 
bribed. The record, however, does not 
support this view of the case. No doubt it 
is not explained under what circumstances 
Exhibit G which was prepared by the police 
to enable Rakhal to refresh his memory while 
in the witness-box found its way into the 
hands of the legal advisers of the accused in 
the original trial. At the same time there is 
not a title of evidence to show that Rakhal 
has received any bribe. The sentence of fine, 
therefore, must be set aside. So far as the 
sentence of imprisonment is concerned, it is, 
in our opinion, also unduly severe. At the 
same time it must be remembered that the 
offence of which the accused has been 
proved guilty is a serious one, and in the 
interests of justice a substantial term of 
imprisonment is necessary. We, therefore, 
reduce the term of imprisonment from five 
years to three years and six months, 

The result, therefore, is that the conviction 
is affirmed, and the appellant is directed to 
be rigorously imprisoned for three years and 
six months ; the fine, if paid, will be refunded. 

Conviction affirmed ; sentence reduced. 


(11 Bom. L. R. 85; 5 M. L. T. 801.) 
BOMBAY HIGH COURT. 

(THE PARSI PUNCHAYET CASE.) 
ORIGINAL Crvin Surt No. 689 or 1906. 
November 27, 1908. 

Present :—Mr. Justice Davar and Mr. Justice 
Beaman. 

Sm DINSHAW MANOCKJI PETIT 
AND OTHERS—PLAINTIFFS 


versus 
Sir JAMSETJI JEEJEEBHOY AND 
OTHERS—DEFENDANTS. 
Trustees and Mortgagees Powers Act (XXVHUI of 
1866), 8. 34—drt not applicable to Charitable Trusts 


s 
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—Trusts Act (IE of 1882), st 1, 2—Section 1 
dors nt affect &. 2—Seolrm 2 repeals 5. 3b of A-t 
XXVII of 1868—Ecidense Act (Lof 1872)—S‘atute 
of Frauda (29 Oar, IT C. 3), 8, T—Eudence Act aus- 
pended 3,7 of the Statute of Frauds — Indian Trusts 
‘Act 8. 2 repealed s. 7 of the St ttuts of Frauds—Huidenc’ 
admissibility and relecary of, tt important ar 
co uplicated ctses—Tv admvt ali evlen terdered 15 
safer and wissr—Puwer of Trustees to cmfer or thaw 
successors th? power of election of Trestres—Luge 
charities, elevt rats for—Nv provision mate by d mors 
for appointmin: of Trustees—Itight of p'rsme in 
terested sn the trust toappomt Truters—Vull-eatud- 
lished usage overrides religius tnets—Interpret itio 
of Trust deels—Zoroastrian religioi—O saversivn— 
dhen coaverts, sight af to we Ferd: aid Proper- 
tres antended for Parsi Conmunity—“Pures Co Rmi- 
nity,” “Parsi,” “ Parsi velizion,” ‘“Zoriasti sin,” “ pan- 
chayet.’ meining of—Civil Proveduie Code (Act 
XIV of 1832), s. 539—“ Further or other relief’, mean- 
ing of —“ Having un interest sa tie Trast”, meni 
ıng of—Ejusdom generis—LDreach of Trust—Action— 
Relief— Idvocate-Gener Llo suit—O ject and scp) af 
8. 639—Dt.ght of suit—Posstive or negate wage ur 
custom. 

The Trusteos and Morbzazeos Powers Aob (XXVIII 
of 1866) does not apply to Charitable Trusts 

Soction 1 of the Indian Trusts Act (IT of 1832) doos 
not affect the provisions of soction 2 of the Act which 
expressly ropeals section 34 of the Trusteos and 
Mortgagees Powers Act (XXVIII of 1863), and 
there is no saving or oxcoption in favour of 
Oharitable Trusts or of Trustees of properties 
dedicated to charity. 

Section 7 of the Statuto of Frauda (29 Oar. 
IL 0.8) was mainly intended to regulate proco- 
dure and never applied to Inda at any time; but 
even if it did apply, the Evidence Act (I of 1872), 
when it came into forco, entirely superseded 1b, and 
ultimately section 2 ofthe Indian Trusts Act re- 
pealed it entirely both as regards Public and 
Private Trustees. Ba: Maneckbas v. Bas Aerdai, 6 
B 368, doubted. 

Even if it bo assumed that section 7 of the 
Statute of Frauds is not so suporseded or repealed, 
the admissions of being Trustoo of certain trusts 
and what those trusts are—contained m tho letters 
of the Trustee himself—are sufficient to satisfy the 
provisions of the section and it is immaterial 
at what date such writings came into existence. 
Richefrucauld v. Boustead, (1897) 1 Oh. 196 ; (1898) 1 
Oh. 650; 67 L. T. Ob. 427, relied upon. 

Obwer.—In dealing with the questions of admissi- 
bility and relevancy of evidence atthe trial of an 
important and complicated caso the Court should 
construe the sections of the Evidence Act and 
Rules of Evidence in a spirit of liberality. It 
should err, rather on the side of inclusionthan on 
the side of exclusion, becauso it is casy, when the case 
is finished, to mft out the good from tho bad evi- 
dence and to give weight only to the relovent 
portions of ıb, This course is both safor and 
wiser, because if there is evidenco on the 
record, the tral Gourt as well as the Court of 
appeal can easily accept or reject it asıb may doem 
proper according to law. 

er Davar, J—The executors of a Trustee cannot 
‘confer upon strangers a power which their tes- 
tator alone had the rightto confer. Inre Morton 
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and Hallett, 15 Ch. D. 143; Inre Cunninjghan F 
Frayling, (1891) 2 Ch 567, referred to. Thorefore, 
where tho donor of a Trast appoints trustees and 
confers upon them the powor of appointing their 
successors, the power is conferred on trustees per- 
sonally and they cannot, oven in their life-time, 
delegate that power to any one olse, muoh less 
can tho oxecutor of the will of ono of them exer- 
cise such a power and appoint new trustees. 

Where tho right to appoimt Trastees of a Trust 
Fani belongs to 8 certain community and that 
community doas not delegate to the Trustees ap- 
pointed by 16 the power of appomting their suc- 
cessors, bat sach a power is oxercised rightly or 
wrongly by the trustees for a period of 50 or 60 
years, the successive trasteos thus appointed are 
not validly appointed Trusteos and cannot claim 
ea legal right to nominate or appoint their suc- 
cessors without the intervention of the community. 
In ra Cortes to Parsons, 84Ch. D. applied. 

In the case of large charitios it would be the 
duty of the Court to seo that there should be 
some responsible electorate for the appointmont of 
new Trustees and the Court will not approve of 
any hole and cornor arrangemont for such ap- 
pointments. 

In all cases whore the donors of charitable be- 
quests or gifts have not provided for the appoint- 
mort of now Trustees, those vitally interested in 
the charities and its duo and effective administra- 
tion should have somo voice in deciding to whom 
the administration of such charities should be on- 
trusted. 

A well-ostablishod and ancient usage, prevailing 
amongst a community, must override such of the 
tenets of their religion as are shown to have 
fallen into desuotude and conflict with ancient 
usage prevailing in the community. Peshstan Hor- 
misji Dist or w. Mehr bar, 13 B. 302 and Bai’ Surinlai 
v. Kiarecdt, 22 B 430, relied upon. 

In interpreting documents tho Courts must so 
construe them that, when the intention of the donors and 
founders 18 clearly ascertainablo, it must be given effect, 
to. But where it ıs not so expressed or is ex- 
pressed in ambiguous terms, recourse must be had 
to extrinsic ciroumstances, such as the known opi- 
.., contemporaneous usage 
or the hike, fos determining what are the objects of the 
charity Tudor’s Charitable Trusts p. 1389, Smith v. 
Packhurst, 8 Atk. 135 ; Attorney-General v. Drummond 
1 Dra and War. 353; Alttorney-(teneral v. The 
Dadham School, 23 Beav. 350; Fowell yv. Tranter, 3 
Hurl. Colt., 458, rehed upon. 

Even if an entire alien—a Juddin—is duly ad- 
mitted into tho Zoroastrian religion, after satisfying 
all conditions and undergoing all necessary core- 
monies, ho or she would not, as a matter of right, 
be entitled to the use and benefits of the Funds 
ond Institutions founded and ondowed only for tho 
members of tho Parsi Community. 

The Parsi Community consists of Parsis who are 
descended from the original Persian emigrants, 
and who are born of both Zoroastrian parents, and 
who profess the Zoroastrian religion, the Iranis 
from Persia professing the Zoroastrian religion, 
who come to India either temporarily or perma- 
nently, and the children of Parsi fathers by alien 
mothers who have been duly and properly admit- 
ted into the religion’ 


‘Vol. I] 


SIR DINSHAW 0. BIR JAMBRTJI, 


The Zoroastrian religion not only permits but 
enjoins the conversion of a person born in anothor 


religion and of non-Zoroastrians parents, though tho - 


Indian Zoroastrians have never attemptcd to convert 
anyone into their religion, ever sinco they have come 
to India. 

There are certain conditions which a convert 
must fulfil before becoming eligible for admission. 
The conditions aro that it must first be satisfac- 
torily established that he or she, in applying for 
admission, is animated by a good object and actuated 
by pure intentions, ın other words, that he or sho 
seeks admission from religious convictions and nob 
from other considerations, and further, that the 
candidate is in all other respects fit to be ad- 
mitted to the Zoroastrian faith. Such on admis- 
sion is only permissible if it is established that by 
such admission no harm of any kind would bo 
done to the Zarthosti Mazdiyasnns themselves. 

The ceremonies necessary to be be undergone by 
the candidate for the admission aro . (a) Navjot, (b) 
Burushnum, and (c) a repetition of the Investiture 
ceremoney of Navjot after Burushnum. And only 
those persons who have undergone these throe 
ceremonies are entitled to the full rights and pri- 
vileges of a Zoroastrian. 

A punchayet is a body composed of some of tho 
wealthy, influential and elderly men of a commu- 
nity or caste. One of the absolute essentials of tho 
constitutions of the punchaye> of a caste is that its 
membera should be elected by the whole of the 
caste in a meeting assembled. The essential ole- 
ment of a punchayet isthe delegation of authority 
by the people of a community to its chosen head- 
men. 

The word Zoroastrian simply denotes tho religion 
of the individual: a Zoroastrian is a person who 
professes the Zoroastrian religion. A Zoroastrian need 
not necessarily be a Parsi: Any one who profosses 
the religion promulgated by Zoroastor—bo he 
an Englishman, Frenchman or American—becomes 
a Zoroastrian the moment he is converted to that 
faith. 
+e Tho word Parsi, when used in India, can only 
mean the people from Pars, whatever religion he 
may adopt or profess. 

The expression “ Parsi religion ” is as meaningless 
as the expressions: “ English religion”, “French 
religion” or “ Dutch religion ”. 

The word “relief” necessarily implies the pre- 
existence of a wrong. An action is not given to 
him who is not injured: actio mon datur non 
dammficato. 

Section 539 of the Oode of Civil Procedure (Act 
XIV of 1882) is very limited in its scope ‘aud 
operation. It contemplates the institution of a suit 
to “obtain a decree” for reliefs that are strictly 
confined to five heads specified in the section. 

The words “further or obher relief” in the sec- 
tion must necessarily be construcd to rofer to 
reliefs ejusdem generis and not to reliefs wholly 
outside those specifically defined under the five 
heads. Thackersing Bewraj v. Hurbhum Nurasy, 8B B. 
432, referred to. 

Suits brought not to establish a public right in 
respect of a public Trust, but to remedy a par- 
ticular infringement of an individual right are not 
within the section. The section contemplates a suit 
either in the name of the Advocate-General at 
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tho instanco of relators, or a suitin the name of 
parties “having an txte-e in the Trust” with tho 
congont of the Advocate-General The “interest” 
hore contemplated must be the “interest” that is 
threatened or infringed The object of having re- 
lators in a suit in the nime of the Advocate- 
General, ond of having plaintiffs who have an 
“interest in the Trust” in a suif with the Advo- 
eate-General’s consent is to have in the suit par- 
ties who are interosted in asserting the rights and 
in redressing the wrongs for which tho suit is 
filed. 

Per Beaman, J—An Advocate-General’s suit onder 
section 563) O. P. O. (Act XIV of 1882) binds 
every one. 

The rule of ejutdem generis is too vague. If it 
means anything moro than a tautologous re-afirma- 
tion of what has gone before, it must mean so 
very much more A relief of the like kind docs 
not mean relief of a kind so like as to be 
practically identical The words “such further 
or other relef” mean such further or other re- 
lief as from the nature of the introductory words 
“whenever the direction of the Court is deemed 
necessary for the administration of such Trusts” 
and the examplification cases, appears to the Oourt 
to be appropriate in such a suit, eg, removing 
fraudulent trastees, restraining a breach of the trust 
end so forth. 

Any extonsion or limitation hy tho Trustees of 
the scope of a Trust, so as to exclude those who 
are intended to be included or to include those who 
are intended to be excluded, is really a breach 
and a very serious breach of Trust. Therefore, 
where the Trustees maintain that converts are not 
entitled to the bonefit of the Trust Funds and 
Properties under their manangement, a smut by 
certain persons, who are not converts and whose 
right as benoficiarics is not demed by tho Trustees 
but who mamtam that the Trust Fund and Proporties 
are also intended for the use of converts, to have 
it judicially determined whether converts qua con- 
verts (not whether this or that individual convert 
has any individual right) are or are not entitled to 
the beneflts of the Trust Fands and Properties, 
is a guit within the section. 

There is a perfectly plain aud intelligiblo dis- 
tinction between o psitivs or affirmative, and a 
so-called merely negative custom or usage. The 
latter is not in strictness, a usage or custom 
at all, as there cannot be a custom of not 
doing a thing. 2 

The Indian Parsis came to India from Persia. 
They were locally designated Parsis, because they 
came from Pars, or Fars or Persia. Applied to 
them the term “Parsi” simply denotes place of 
origin. The term has as distinctly a caste meaning 
as essentially a caste connotation, as that used to 
denominate any other great Indian caste, and it is 
quite true to-day to say that it is moro accurato 
to describe the Indian Zoroastrians as Parsis—there- 
by implying æ caste, or communal or tribal or: 
ganizaion—than it would be to define them as 
men and women professing the Holy Zoroastrian 
faith. 

The Zoroastrian religion is proselytizing re- 
ligion Its tenets not only permit but ener- 
getically enjoin the- making of converts. But 
no one, who is not inthe most rigid caste sense 
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a Parsi, that is, born into the community of the 
Indian Zoroastrians and born of an Indian Zoroas- 
trian father, is entitled to the benefits of the 
Trust Funds and propertios intended for the use 
of the Parsi Community. 


Judgment. 


Davar, J.—The seven plaintiffs in the 
suit are members of the Parsi commun- 
ity of Bombay. They profess the Zoro- 


astrian religion. The five defendants are 
also members of the same community and 
profess the same religion. 

The Parsis in India are descendants of a 
body of Persians who were, about 1200 years 
ago, compelledto leave their Fatherland owing 
to religions persecution at the hands of the 
Mahomedans. This body of Persians, after 
taking refuge in Kohistan and afterwards 
in the Isle of Ormus, eventually made their 
home in India, and at the present time Bom- 
bay is their principal headquarters. 

Since their advent into India they have 
continued to follow the religion of their 
forefathers, and wherever they have settled 
in any appreciable numbers they have built 
for themselves Atash Behrams, Agiaries, and 
Dare Mehers for the performance of their 
religious worship and the observance of their 
religious rites and ceremonies and erected 
Dokhmas for the disposal of their dead ac- 
cording to the dictates of their religion. 
Their places of worship are ordinarily spoken 
of as Fire Temples and their Dokhmas as 
Towers of Silence. 

The word Parsi derives its origin from 
Pars or Fars, a province in Persia, from 
which the original emigrants came to India. 
Wherever they have settled, whether in 
large nombers or small, they have always 
formed a community of their own, and we 
have thus the Parsi community of Bombay, 
of Surat, of Navsari, and several other 
places all over India. In the present case 
the Court is concerned with the Parsi com- 
munity of Bombay. 

No authentic record exists as to when the 
Parsis first came and settled in Bombay, 
bat it seems fairly well established that a 
small number of them were settled in the 
Island some time before it was ceded 
by the Portuguese to the British as a por- 
tion of the dowry of Princess Catherine 
on her marriage with King Charles Il in 1668. 
They continued to inhabit the Island of 
Bombay, increased in numbers, and became 
jn time a prosperous and flourishing com- 
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munity under the British Government. They 
built for themselves many Fire Temples 
and from time to time erected Dokhmas as the 
increasing wants of the community required 
them. They started many Charitable Funds 
and ‘Institutions for the benefits of the mem- 
bers of theircommunity, andas the community 
grew more numerous and more prosperous, 
their Charitable Institutions and Endowments 
became richer and more extensive. At the 
present day, there are many valuable im- 
movable properties in Bombey dedicated 
for charitable purposes exclusively for the 
benefit of their community, and the funds 
in cash or securities dedicated to charities 
of religious or public nature amount to over 
fifty-three lacs of rupees. These Properties 
and Funds are in the custody and manage- 
ment of the five defendants in this suit. 
These Properties and Funds came into exist- 
ence either by public subscriptions amongst 
the members of the community or by gifts 
and bequests made by individual members 
thereof. The defendants are generally known 
by the members of the community as Trus- 
tees of the Properties and Funds of the 
Parsi punchayet. They have all been ap- 
pointed Trustees by their predecessors in 
office as vancancies occurred by resignation or 
death amongst them, and they claim to have 
the powers of filing in vacancies in their 
ranks whenever such vacancies may occur. 
The plaintiffs contend in this suit that 
the defendants are not validly appointed 
Trustees. They contend that their immediate 
predecessors in office were also not validle 
appointed Trustees and that they had no 
power toappoint the defendants. They claim 
that the right to appoint Trustees of these 
Charitable Funds and Properties belonging to 
the Parsi punchayet has always been vested 
in the general body of the Zoroastrians of 
Bombay and that the Trustees have usurped 
those powers and exercised them for some 
time though they had legal right to do so. 
In their plaint the plaintiffs make no charges 
of misconduct against any of the defendants, 
but they claim that as the right to appoint 
Trustees is and always has been in the 
general body of Zoroastrians in Bombay, 
such right should be declared and established 
in this suit. They pray for a* declaration 
that the defendants are not validly appointed 
Trustees—that the right to appoint Trus- 
tees is in the genenal body of Zoroastriang 
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in Bombay, and they ask that a scheme 
may be framed for the appointment of Trus- 
tees and for the due administration of these 
Funds and Properties. 

The defendants deny these allegations 
and contend that they are validly appointed 
Trustees of these Properties and Fands and 
claim that they have the right to fill up 
vacancies in the ranks of the Trustees as 
such vacancies occur. They say that their 
predecessors in office had a right to fill 
in vacancies and that they had continued 
to do so for over fifty years, and they sub- 
mit that this arrangement has worked satis- 
factorily for all these years and that, there- 
fore, it should not be disturbed and no 
scheme should bo framed either for the 
appointment of Trustees or for the admin- 
istration of the Trust Properties and Funds, 
This is the first branch of the case. 

The other branch of the case involves 
issues of far greater importance and has 
caused considerable stir and excitement 
amongst the Parsi community of Bombay. 
Tho plaintiffs say the Zoroastrian religion not 
only permits but enjoins conversion of aliens 
to that faith. They claim that certain of the 
Properties and Funds in the possession of the 
defendants were originally dedicated by the 
Founders or Donors for all Zoroastrians, and 
that all Zoroastrians, including those who 
originally were born in another faith but 
are subsequently converted to Zoroastrianism, 
are entitled to the use and benefit of those 
Funds and Properties. Amongst the Pro- 
perties the plaintiffs pick out as being 
intended for the use and benefit of all 
Zoroastrians, including converts to that 
faith, are the five Towers of Silence at 
Malabar Hill, certain Sagdis and Nasakhanas 
erected and maintained in connection with 
those Towers, and the Godavara Agiary. 
They also claim that such converts are 
entitled to participate in and have the be- 
nefit of the “Fund for carrying the dead 
bodies of all Zoroastrians to the Towers of 
Silence.” They further contend that the 
Trust Deed of the 25th of September, 1884, 
mentioned in their plaint either contains 
wrong declarations of Trust or that the 
interpretation pus by the defendants on 
those declarations is wrong, and they pray for 
a declaration by this Court that the Trusts 
contained in that Deed, so far as they relate 
to at least three Dokhmas, Sagdis and Nasa- 
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khanas are ulira tires and void in sgo far as 
they differ from the original Trusts, and they 
ask for the ascertainment and declaration by 
the Court ofthe real Trusts on which these 
Properties are held. 

The defendants deny that the declarations 
of Trusts contained in the Deed of 1884 
are either ultra vires or void, and they fur- 
ther deny that such declarations of Trusts 
differ from the original Trusts. They con- 
tend that the intention of the Founder or 
Endower of the Trust in respect of each 
one of the Properties and Funds was to 
found or endow such Trust for members 
of the Parsi community professing the Zoro- 
astrian religion and not for persons converted 
to that faith—such converta never being at any 
time within the contemplation of such 
Founder or Endower. The defendants have 
contended before us that although the re- 
ligion promulgated by Zoroaster contemplated 
conversion, the Parsis ever since their settle- 
ment in India have never songht or en- 
couraged the conversion of aliens to their 
faith and that the persons who founded or 
endowed those religious institutions or con- 
tributed funds for religious and charitable 
objects never contemplated the possibility 
of any outsider being converted to Zoras- 
trianism and claiming the benefit of those 
Institutions or Funds. They maintain that 
even though a property or a fund may be 
endowed or dedicated in general terms for 
the benefit of Zoroastrians, Mazdyasnans, 
Zarthosti Anjuman, Zoroastrian Anjuman 
or other similar terms, such terms, within 
the meaning and intention of the Founders, 
included members of the Parsi community 
professing the the Zoroastrian religion and 
that a person born outside of the commu- 
nity but converted to Zoroastrian was never 
within the contemplation of the Founders 
of these religious charities. In paragraph 
14 of their written statement the defendants 
state in explicit terms who are regarded as 
members of the Parsi community and as such 
entitled to the benefits of the Charitable 
Fands and Institutions founded and endowed 
by the various members of the community. 
They are, in the first instance, the descend- 
ants of the original Persian Emigrants who 
came to India in consequence of Mahomedan 
persecution and who profess the Zoroastrain 
faith, and secondly, the descendants of Zoro- 
astrians who remained in Persia but who 
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-.come and settle in India either temporarily 
or permanéntly and profess the Zoroastrain 
faith. This latter class are commonly known 
as Irani Parsis. In addition to these two 
classes they say an exception has been made 
in favour of a third ‘class of persons and 
these are the children of Parsi fathers 
-by alien mothers.‘ Though exception in 
favour of this class has been made, they 
Bay, since ancient times, such exception has 
not been viewed with favour by the Parsi 
community, and the defendants add that 
they have not disputed the right of such 
offsprings of Parsi fathers in deference 
to the usage obtaining from ancient times. 
This class, however, is very limited. 

These, shortly, are the contentions of the 
parties to this suit, which is a suit under 
section 539 of the Civil Procedure Code, the 

-Advocate-General’s consent having been ob- 
tained previous to its being filed. After the 
suit appeared on my Board, an application 
was made to me by the plaintiffs’ Counsel, 
under Rule 63, that I should report to the 
Chief Justice that the suit could be more ad- 
vantageously heard by a Bench of two Judges. 
This application was not opposed by the 
defendants’ Counsel. The object of the 
-application was to avoid the expense and 
delay of an appeal in this country and to 
take the case straight to His Majesty’s 
‘Privy Council if the two Judge hearing the 
suit agreed in their judgment and any of the 
parties desired to appeal against that judg- 
ment. Having regard tothe importance of 
some of the issues involved in the case, I 
welcomed the suggestion that the suit should 
be heard by two Judges and, accordingly, 
reported the application to the Chief Justice, 
‘who was good enough to associate with me 
my learned brother Mr. Justice Beaman to 
hear the case. Before I proceed further, I 
feel it my duly to record here my grateful 
appreciation of the valuable help I received 
‘from my learned Colleague in dealing with 
many complicated questions of admissibility 
and relevancy of the evidence tendered before 
us during the prolonged hearing of this suit 
and I regard his association with me in the 
trial of this suit asa peculiar privilege. It 
is, I think, also necessary to state here that, 
in dealing with the questions of admissibility 
and relevancy of the evidence tendered be- 
fore us, we have constrned the section of the 
Evidence Act and Rules of Evidence in a 
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spirit of liberality—admitting in most cases 
the evidence tendered—as we felt that where 
tho case is to be finally dealt with by a tri- 
bunal in another country ib would be both 
safer and wiser to record the evidence and 
leave it to the final tribunal of appeal to 
accept it ur reject it as may appear right to 
the Court. 

Although at the trial a great many issues 
wore raised and a great many points of more 
or less importance were discussed before us, 
it appears to us that there are two main 
questions in the case :— 

(1) Whether the defendants are validly 
appointed Trustees of the Properties 
and Funds of the Parsi punchayet, 
and whether, in the event of death 
or resignation of one or more of 
them, they have the right of filling 
up such vacancy or vacancies as 
they occur ; and 

(2) Whether a person born in another | 
faith and subsequently converted to 
Zoroastrianism and admitted into 
that Religion is entitled to the bene- 
fit of the religious Institutions and 
Funds mentioned in the plaint and 
now in the possession and under the 
management of the defendants. 

In the defendants’ written statement, in 
paragraph 4, it is contended that it was not 
alleged that the right of the plaintiffs in 
many of the properties mentioned in the 
plaint has been denied and, therefore, they 
submitted that the plaint disclosed no cause 
of action in the plaintiffs, This contention 
was elaborated by Mr. Strangman in the 
course of his argument, It was argued by 
him, and I think with great force, that the 
plaintiffs are all admittedly members of the 
Parsi community professing the Zoroastrian 
religion and that their rights in the partici- 
pation of all the benefits of the Institutions, 
Properties, and Funds in the possession of 
the defendants have not at any time been 
questioned, and that, therefore, they were not 
entitled to maintain the snit so far as the 
The 
force of this argument will become clearer 
when the circumstances under which the 
ita came to be filed are *ken into considera- 

jon. : 


In the year 1903, Mr. R. D. Tata, the 6th 


- plaintiff #n the suit, married a French lady 
‘in Paris. He brought her to Bombay and 
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got one of the Shenshai High Priests Dastur 
Kaikhooshroo Jamaspji, to perform the 
Navjot ceremony, thereby investing her with 
Sudra and Kusti—the sacred shirt and girdle 
which are the outward symbols worn by 
those who profess the Zoroastrian religion. 
He then went through with her the marriage 
ceremony, according to the rites and forms 
observed by Parsis. He then claimed that 
his wife had become a Parsi, professing the 
Zoroastrian religion, and that as such she 
was entitled to participate in all the charit- 
able and religious Funds and Institutions of 
the Parsis. Ue claimed that she was, 
amongst other things, entitled to enter 
all Fire Temples and on her death she was 
entitled to leave her body taken to the 
Tower of Silence. This created great uproar 
amongst the bulk of the Parsi community. 
Committees were appointed, public meetings 
were held, and it was eventually resolved by 
the Parsi community in a general meeting 
assembled that the lady was not entitled to 
. the privileges or rights that were claimed on 
. her behalf. The defendants issued certain 
notifications which led to correspondence 
between the Solicitors of Mr. Tata and his 
friends on the one side and the defendants 
on.the other. This correspondence is an- 
nexed to the plaint and marked A and is 
Exhibit A 78 in the suit. The correspon- 
dence took place in May—June, 1905. This 
, Buit was filed in November, 1906. It appears 
that prior to the filing of this suit some mem- 
. bers of the Parsi community had been re- 
garding with disfavour the practice of the 
. Tvhstees filling up vacancies in their ranks. 
The other plaintiffs in the suit appear to be 
some of the members of the community who 
had doubts as to whether the defendants 
were validly appointed Trustees and hada 
right themselves to fillup vacancies. They 
appear to be personal friends of the 6th 
plaintiff and probably sympathised with him 
in the unfortunate position in which his wife 
was placed. Thoy joined hands with him in 
filing this suit, which has for its double ob- 
ject the ascertainment of the real position of 
the Gth plaintiff's wife and of the defend- 
ants. 
After the investiture and marriage of Mrs. 
Tata, a Rajput ly, in a much humbler 


sphere of life; who had children by a Parsi, . 


got herself similarly invested with Sudra and 
.Kusti. The whole fight, so far as the second 
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branch of the case is concerned, is in con- 
nection with these two ladies—really speak- 
ing, the fight was on behalf of the French 
wife of the Gth plaintiff: the other lady we 
heard very little of and was merely mentioned 
incidentally. Mr. Strangman’s contention 
before us was that the Court ought not to go 
out of its way and at the bidding of people 
whose rights are not challenged or disputed 
ascertain and define the rights of people who 
are not before the Court. He contended, and 
I think rightly, that the decision in this suit 
would not bind the two ladies; and that if 
the defendants succeeded in their contentions 
on this head, there was nothing to prevent 
any one of these two ladies filing another suit 
against them. He submitted that these two 
ladies, who were the only people whose rights 
were denied, were not parties to this suit, 
and we should decline to adjudicate upon 
their rights in their absence and behind their 
backs. As I have observed beforo, there 
appears to me to be a good deal of force in 
these arguments of the defendants’ Counsel 
and they demand very careful consideration. 
These contentions, however, affect the second 
branch of the case only, and it is desirable to 
defer discussion in respect of these con- 
tentions till we come to consider that part 
of the case which relates to the rights of 
converts. 

At the hearing before us, in addition to 
the rather lengthy oral evidence called by the 
parties, a large number of documents have 
been put in as Exhibits and a great number 
of passages were read from various books— 
such as Dictionaries, Histories, Encyclopæ- 
dias and Journals of various Societies. Also, 
we were given the benefit of the impressions 
of various travellers who had visited India 
and Persia at different times. I do not 
think that any of these have been very help- 
fal in forming our opinions on the various 
questions that were argued before us. The 
statements made in books of Travels were in 
many cases hopelessly inaccurate and mis- 
leading. For instance, in two of tho books 
from which passages were read to us for our 
edification, there wero fanciful pictures of the 
Towers of Silence with roofs at the top where 
four full length corpses were being shown in 
the actof being devoured by valtures. In 
another book, written by a Captain Alexander 
Hamilton, at page 161, I found this pas- 
sage :— 
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“They (6.6, the Parsis) watch the corpse 
all day till one of the eyes is pecked 
out.- Ifthe bird beging with the 
right eye, they rejoice and feast; 
but if with the left they mourn and 
lament for the ill:fortune of the 
Defunct’s soul, for they attribute 
future happiness to the right eye 
and misery to the left.” 

Both the illustrations and the passage I 
have given above are typical of the hopeless- 
ly incorrect and imaginary character of 
many passages cited te us from books sup- 


posed to contain authoritative description of 


the manners, customs, and usages prevailing 
amongst the Parsis in ancient times. 

The ancient doouments put in before us as 
Exhibits are more useful. They extend over 
many years. Out of the documents available 
to them at the present time, both parties 
have put before us such of them as they 
thought would assist us in deciding the 
questions that arise in the case. I] have gone 
through every one of these Exhibits with care 
and attention and the study of them has 
absorbed the best portion of the summer 
vacation that followed the conclusion of the 
hearing of this case. Within the limits of a 
judgment, it is impossible to refer to or dis- 
cuss each Exhibit separately, and I propose 
to refer to only a few of the more important 
ones. All these Exhibits, however, taken 
together and carefully studied, are sufficient 
to enable me to come to conclusions which 
leave my mind, at all events, free from all 
doubts. 

A great many side issues were discussed 
before us, and in the course of the arguments 
a large number of cases were cited to the 
Court. These again have taken considerable 
time to study, but in view of the conclusions 
Ihave arrived at, only a very few of these 
cases have any bearing on the two important 
questions before us in the suit. 


VALIDITY OF THE DEFENDANTS’ 
APPOINTMENT AS TRUSTEES. 


I will now proceed to discuss the first of 
the two principal questions :—Are the defend- 
ants validly appointed Trustees of the Funds 
and Properties belonging to the Parsi pun- 
chayet and now in their possession and under 
their management, and are they entitled to 
fill up vacancies in their ranks as mey 
occur P 
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The consideration of this question mainly 
depends npon the documentary evidence re- 
corded by the Court. To appreciate the pre- 
sent position of the defendants, it is necessary 
to see how the body known as Trustees first 
came into existence, and for that purpose it 
becomes necessary to correctly appreciate the 
constitution and position of that ancient body 
—now defunct—which was formerly known 
as the Parsi punchayet. ‘he history of the 
origin of the punchayet—the vicissitudes it 
underwent during its existence and its even- 
tual demise—is to be gathered from the docu- 
ments before us. This evidence is necessarily 
of a fragmentary description. 

The punchayet, as I understand the 
meaning of the word, is a body com- 
posed of some of the wealthy, influential, 
and elderly men of a community or a 
caste. Such an institution was wholly 
unknown to ancient Persians. It is an 
institution that is essentially Indian. The 
original Persian Emigrants, after undergoing 
great hardships and sufferings, eventually 
found a peaceful home in India. The 
Hindus extended to them a friendly wel- 
come, and, out of gratitude for the kindly 
consideration shown to them, the Persians 
seem to have shown great anxiety to do 
nothing to wound their feelings or hurt 
their susceptibilities. “ As time passed, they 
adopted many of the customs and usages 
of their Hindu brethren and copied some 
of their Institutions. Amongst the Institutions - 
they copied was the system of and trusting the 
power of regulating the internal Government 
of their community in all social and religious 
matters to a Committee of afew headmen of 
their community. Such a Committee has been 
known in India from the most ancient 
times as the punchayet. The most power- 
ful weapon in the hands of the punchayet 
for enforcing their orders and  behests 
has always been the power of excommuni- 
cation, which means exclusion from all 
benefits which a member of the caste is 
entitled to and ostracism from all social 
functions and religions rites. We are at 
present concerned with the Parsi punchayet 
as in existed in Bombay. As the Persis 
began settling in Bombay and their num- 
bers began to increase, they found it 
necessary to have some sort of constitut- 
ed authority to govern the internal 
affairs of their community, and to check 
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and if necessary punish—social, moral, and 
religions transgressions on the part of 
individual members of the community. 
They regarded themselves in exactly the 
same position as one of the numerous 
Hindu caste by whom they were surrounded. 
They were in official documents spoken 
of as the “Parsi caste.” See Exhibit A98. 
Although the punchayef is long dead and 
although the small community of Parsis 
that first sottled in Bombay over 250 years 
ago has now grown into a large, wealthy, 
and by no means an uninfluential commu- 
nity of Bombay, they have, for all practical 
purposes, remained to-day what they were 
when they first settled in Bombay—a caste 
amongst the many castes that exist in 
this City. One of the absolute essentials 
of the constitution of the punchayet of 
a caste is that its members should be 
elected by whole of the caste in a meeting 
assembled. There is no reliable evidence 
before us as to when exactly the Parsi 
punchuyet first came into existence and 
how the first punchayet was elected. 
Speaking of the Parsi punchayet, the late 
Mr. Dossabhoy Framji in his “History of 
the Parsis,” at page 217 of Volume 1, 


says that the firt Parsi punchayet 
was a self-constituted body. This statement 
can only be based on surmise. The docu- 


ments placed before us as the result of 
elaborate and laborious research by 
both sides negatives this assumption. 
The., punchtyet exercised certain powers 
of correction and had the right to impose 
penalties and inflict punishment on the 
delinquent members of the caste. Such 
powers can only be delegated to them 
by the consent of the caste, and I 
think no caste would submit to the 
exercise of those powers unless such 
powers were exercised by those alone 
who were chosen by the body of the 
caste to perform the functions of the 
punchayet. It does not recommend itself 
to my mind that 5, 10, or 15 persons 
getting together can say we elect ourselves 
the pnnchayet and we will govern the 
members of our compunity, and 1 do not 
think any community would render obedi- 
ence to submit itself to the orders of 
such a body. The essential element of a 
punchayet is the delegation of authority 
by the people of community to its 
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chosen headmen. The documentary evidence 
before us as to subsequent election of members 
of the punchayet negatives the assumption 
that the body in its inception was a self- 
constituted body. 


As much argument was addressed to us 
on this point, I think it is desir. 
able to examine a few of the principal docu- 
ments placed before us to see what they 
establish. That the punchayet existed 
long before 1778 is evidenced by the fact 
that in that year certain parties, styling 
themselves “the Managers of the pun- 
chayet of Parsis at Bombay,” presented 
a petition to Governor Hornby, wherein 
they complain: “certain low Parsis who 
are ignorant of the Rules of our religion 
are going to infringe the same.” They 
say they desired to prevent the same and 
were unwilling to trouble justice every time, 
and, therefore, they pray that they should 
be permitted to shame these people in 
the punchayet “by beating them with a 
few shoes agreeably to their Crime.” On 
the 5th of July, 1778, Governor Hornby 
empowers the petitioners, amongst other 
things, to beat the delinquents with shoes, 
but they are told that they should not 
inflict any other corporal punishment. 
A copy of the petition and the answer 
thereto appears at page 219 of the Ist 
Volume of Mr. Dossabhoy Framji’s beok, 
This seems to be the first formal official 
recognition of the powers of the punchayet. 


Previous to the year 1787, there seems 
to have arisen a violent controversy bet- 
ween the Priests and the laymen of the 
community with reference to the Priests 
refusing to give their daughters in mar- 
riage to the boys of the Behedins or lay- 
men. The disputes assumed such grave 
proportions that Government had to interfere 
and appoint a Oommission to bring about 
a satisfactory settlement of those disputes 
and one of the results was that the Parsi 
community were asked to submit to 
Government the names of 12 priests and 
12 laymen, and out of these 24 Government 
in 1787 selected 6 Priests and 6 laymento 
form the punchayet. In the whole history 
of the punchayet, this is the only instance 
when the powers of appointing memberg 
of the punchayet were exercised by the 
Government, and it is ‘quite clear that 
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Government had to step in and interfere 
because tho community was at that time 
divided by violent dissensions and it was 
not possible for the Parsis themselves to 
nominate members of their punchayet. 

The next incident in the history of the 
punchayet 
the case. This document contains the 
Minutes and Resolutions of a meeting 
of ‘The Entire Parsi Anjuman.” Amongst 
other things, that meeting, which was 
held on the 4th of March 1818, resolved 
as follows :— 

“ The Entire Anjuman having this day 
assembled here it is resolved as 
follows:—Here-after a punchayet 
consisting of 18 persons made up of 
12 Behedins and 6 Mobeds is to be 
appointed for hearing family dis- 
putes relating to our community and 
to decide the same. Accordingly the 
unde1-mentioned 18 gentlemen have 
been appointed Adhikaris of the 
punchayet.”’ 

And then follow the names of the 18 
persons appointed at the meeting. From 
the preamble to the resolution it appears 
that after the death of some of the mem- 
bers of the punchayet appointed by Govern- 
ment in 1787 their sons stepped into the 
places of their fathers, but this can only 
be regarded as an unwarrantable usurpa- 
tion of position which they had no right 
to occupy. The power to appoint was 
vested in the Anjuman and was to be exer- 
cised at a meeting of the Entire Anjuman as 
appears to have been done in this instance. 

Exhibit C evidences the Minutes of another 
meeting of “the whole of the Parsi Anjuman 
(community) of Bombay,” held on the 2nd 
of July, 1818. At that meeting it was 
resloved that as Andhiaroo Hormusji Dorabji 
Laskari, one of the 18 Adhikaris appointed 
previously, had gone to China for the pur- 
poses of trade, Dastur Edalji Dorabji Sanjana 
was appointed in his place at that meeting. 
Exhibit A47 again shows that vacancies were 
' filled up at another meeting of the “ whole of 
the Anjuman ” held in 1823. The resolution 
passed at that meeting is as follows:— 

“Further, Parsi Nowroji Meherji and 
Punthaki Dorabdara Framji, who sat 
and were members of the punchayet 
have become denizens of Paradise. 
In order to sit in the punchayet in 
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their place, the whole of the Anju- 
man have appointed Parsi Jamsetji 
Jijibhoy and Hormusji Dorabji to 
sit in the punchayet.—The 15th of 
October in the year 1823.” 

This Resolution is signed by -Wadia 
Bomanji Hormusji and forty-six other mom- 
bers of the community. 

The next incident of interest eee. the- 
existence of the punchayet is evidenced by 
Exhibit A59. On the 8th of June 1886, 

- Wadiaji Nowroji Jamestji a member of the 
punchayet who seems to have been dissatisfied 
with the way the punchayet was doing its 
work, tenders his resignation. He says :— 

“At present many improper things 
take place in’ our community and 
no arrangement whatever is made- 
to prevent the same.’ 

In the course of circulation, this “letter . 
reaches Framji Cowasji Banaji, another- 
member of the punchayet. On the 10th of 
June, 1836, he makes a long Minute on his 
colleagne’s resignation and tenders his resig- 
nation also: in the course of his Minute he 
enumerates many abuses that seem to have 
crept in the community and which were 
allowed to pass unpunished. That, Minute 
is important on the other branch of the case, 
but on the subject at present under discus- 
sion it is important as showing that the 
resignation is tendered to the Anjuman. 
Framji Cowasji Banaji at the end of his letter 
SBYB :— 

“I inform you the members of Anjuman as 
follows — When all of yougentlemen 
call the Anjuman’s meeting be good 
enough to make my request known 
to them which is to the effect that 
the gentlemen of the Anjuman should 
relieve mo from the punchayet’s work ` 
and that they should entrust the 

x said work to some other person,” 

By writing the above short note 

Wadiaji Nowroji has begged per- 


mission of the members of the 
Anjuman to resign the post.” 
“The Document shows that it is to the 


Anjuman the resignation is tendered, and this 
is done because it was the Anjuman who 
appointed them members of the punchayet. 
The tender of resignations by two of 
their prominent colleagues and their emphatic 
protests against the abuses which had been 
allowed to creep in, seem to have roused .th - 
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other members into activity. They called a 
meeting of the © whole punchayet,” and the 
meeting was held on the 28rd of June 1836, 
and at that meeting one of the Resolutions 
passed ran as follows:— 

“Fourth isthis. That in our punchayet 
the members are very few, and 
whenever any work is to be done, 
several members do not attend and, 
therefore, the work of the Anjuman 
isnot done soon ; and, therefore, it is 
resolved to-day that, in addition 
to the old members, other new mem- 
bers making in all 37 men, are 
appointed and their names will be 
made public at the place where the 
Anjuman will meet and then they 
will be entered in the Book.” 

The Minutes of this meeting and the 
Resolutions passed thereat are recorded 
in Exhibit A64. From this Exhibit it 
seems the procedure followed was that the 
names of the additional members were se- 
lected by the members of the punchayet and 
those names were to be submitted to a 
meeting of the community to be subsequently 
held. If the Anjuman or community in a 
general meeting assembled approve of the 
nomination, then these persons would be 
appointed members of the punchayet by 
that meeting and their names would there- 
after be recorded in the dufturs of the 
Anjuman as elected members of the Parsi 
punchayet. 

This Document, Exhibit A64, is impor- 
tant also in another way. There was a 
considerable difference of opinion between 
the parties as to when the punchayet 
ceased to exist. Mr. Dossabhoy in his history 
at page 226, Volume I, says it passed 
away in 1836. Mr. Jiwanji Mody in his 
evidence says it ceased to exist in 1862. Mr. 
Mody’s statement is correet. He speaks after 
a careful study of ancient documents in the 
possession of the defendants and the reasons 
he gives for his statement are sound. That 
Mr. Dossabhoy is evidently under a mise 
apprehension is clear from the fact that 
far from dying in 1836, the punchayet in 
June of that year adds new strength to its 
body by resolving to elect more members, 
raising their number to 37, and thereby 
adding to the efficiency of their work and 
making an effort to perform their duties 
more expeditiously. This Exhibit A64 estab- 
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lished that the oe far from dying + 
in 1836, had roused itself to a sense of ' 
its duties and expressed its determination 
to discharge those duties more efficiently and 
expeditiously than they had hit 
done. For many years previous to 1865, 
the Parsis had been agitating for special 
legislation. Government gave them this - 
legislation in the shape of the Parsi Mar- 
riage and Divorce Act and the Parsi In- 
testate Succession Act. Both these Acta 
came into operation in April 1865. 
It was known long before this time 
that special legislation was coming into 
operation. When these Acts came into force 
the duties of the punchayet ceased, and 
it is more than probable, as Mr. Mody 
states, that the punchayet died in antici- 
pation of this legislation coming into opera- 
tion. That the punchayct did not die in 
1836, but was leading a fairly robust and 
active existence till at all events 1860, is 
again conclusively established by Exhibit 
No. 69. This is a pamphlet giving an 
account of what happened ata meeting of 
the leading members of the Parsi community 
held at the bungalow of Maneckji Nus- 
serwanji Petit on the th of April, 1860. 
It seems that the punchayet had been 
subjected to considerable adverse comments, 
and attacks were made against it in news- 
papers, and in order to explain their action 


and the work done by them, the members 


of the punchayet called a meeting of the 
leading members of the community. At that 
meeting Mr. Sorabji Jamsetji Jijibhoy read 
a long explanation which with certain ox- 
tracts from their records was subsequently 
published in pamphlet form by the pun- 
chayet. Reading this pamphlet, Exhibit 
No. 69, one cannot but come to the con- 
clusion that the punchayet was very much 
alive in 1860. 

That the right to nominate members of 
the punchayet belonged to the whole com- 
munity and that such right was exercised 
by the Anjuman of the Parsisis clear fom 
another set of Exhibits put in before the 
Court. It appears that in or previous to 
1848, the acts of the Parsi punchayet were 
being adversely criticised. To refute these 
adverse criticisms and give a true expla- 
nation of the acts of the puuchayet, a work 
was publised in the year 1848 entitled 
Kholasa-e-Punchayet (explanations of the 
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punchayet). The author of this book veiled 
his identity under the anonym of “A servant 
of God and a follower of the Mazdiyesni 
Faith.” The anonymity evidently did not 
long continue, and it is admitted on all 
hands that the author of this book was the 
first Parsi Baronet-Sir Jamsedji Jijibhoy, 
the grandfather of the first defendant. 
Exhibits A48, A49 and A50 are extracts from 
this book. 

Exhibit A48 is an extract from page 255 
of this book. Here Sir Jamsedji describes 
how a member of the ptnchayet was elected. 
After stating how the community met on 
the 4th of March, 1818, and elected 18 
persons as members of the punchayet he 
ways :— 

“ And whenever any of these Sahebs 
dies another is appointed in his place, 
and whenever the punchayet meets 
for any purpose whatever at that 
time it announces to the Anjuman 
as follows :— Such and such a person 
has died. Such and such a person 
has from this day been appointed 
in his place a member of the 
punchayet on behalf of the Anjuman. 
Do you approve of that appoint- 
ment.’ Thereupon out of the mem- 
bers present at the meeting some 
number says : ‘Yes, Sir, we approve 
of it. Appoint him a member.’ 
That fact is then entered in the 
punchayet’s books and the signatures 
of all those present there are taken 
thereon. Then that person becomes 
a member of the punchayet.” 

Exhibits A49 and A50 aretwoother extracts 
from page 258 of the same book, the Kholasa- 
e-Punchayet. In the former Sir Jamsedji 
BBYS : 

“ Therefore in the place of the remaining 
5, new members are to be appointed 
at a meeting of the Anjuman. But 
they are not yet appointed according 
to the anctent custom.” 

In the latter extract, Sir Jamsedji, speak- 
in of these five persons nominated by the 
punchayet to fill up vacancies, says :— 

“ But they remain nnadmitted, as accord- 
ing to the old Rules of the pun- 
chayet, their appointments are not 
noted in the book of the punchayet 
after making the usual proclamation 
before the Anjuman,” 
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In or about February, 1856, Mr. Nowrojj 
Fardunji, the Secretary of the Parsi Law 
Association, delivered a ‘speech before a Sub- 
Committee of the Association. That speech 
is preserved and is before us in the shape of 
Exhibit A51. In that speech, referring to 
some of the persons who then claimed to be 
members of the punchayet, he says :— 

‘Many of these gentlemen cannot be 
called members of the punchayet 
of our Anjuman (community) be- 
cause our nobility and gentry have 
not, by convening a small or large 
meeting of the Anjuman according 
to our old practice, appointed them 
as members of the punchayet, and 
on their appointment having been 
made, their names have not been 
entered in our Punchayet’s duftur 
(Record) according to our old 
practice.” 

The same gentleman, Mr. NowrojiFardunji, 
in giving his evidence before the Parsi Law 
Commission on the 31st of March 1862, says :— 

“The old punchayet used to be elected 
at a general public meeting held 
in some sacred place—as a Fire 
Temple It was a popularly 
elected body The mode of- 
fillmg up vacancies was usually 
this. The surviving members pro- 
posed new ones and if there 
seemed no objection they were 
duly elected. Their election was 
ratified by the Parsi community, and. 
such ratification was signed ande 
certified in the book kept for that 
purpose.” (See Exhibit Q.) 

Lastly, Exhibit A54 is a letter addressed 
by the late Bomanji Jijibhoy, written to the 
members of the Sir J. J. Baronet Institution 
and the members of the Zoroastrian Anjuman 
onthe llth of October, 1859, wherein he 
refers with approval to the claim made by 
“ many gentlemen of the Zoroastrain Anju- 
man,” who said that “ the right of appointing 
a member of the Parsi punchayet belonged to 
the Zoroastrian Anjuman.” 

There is one other document that I 
must refer to before I conclude my exami- 
nation of some of the gore important 
documents relating to the subject now 
under discussion. The document I 
refer to is Exhibit U—the Trust “Deed 
relating to immovable properties—got, pre- 
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pared, and executed by the defendants’ 
predecessors in office on the 25th of Sép- 
tember, 1884. This is an important docu- 
ment, on which the defendants have placed 
great reliance throughout the hearing. One 
of the recitals of the Deed is in the fol- 
lowing terms :— 

“And whereas for very many years 
the management of the social and 
religious affairs and the settlement 
of religious, matrimonial, and other 
social disputes of and between Parsis 
in Bombay were entrusted by the 
community to a punchayet or Commit- 
tee selected from amongst the most 
influential or leading members of 
the community.” 

After this admission on the part of the 
defendants’ predecessors in office in 1884 
that the entrustment of Power and Authority 
to the punchayet was by the commvuntty, it 
is, I think, hardly open to the defendants 
to contend—as was contended by Mr. 
Strangman on their behalf—that the practice 
of submitting to the Anjuman the name 
of the member to be appointed to fill a 
vacancy in the punchuyet had, in the words 
of Mr. Strangman, “died out prior to 
1843,” 

There are many other documents before 
us, the effect of which is also, directly or 
indirectly, to establish that the Parsi 
purnchayet of Bombay was a body elected 
by the entire Anjuman—in other words, 
the whole community. . There are, of course, 
asis usual, instances at times of the rights 
of the Anjuman being disregarded, but such 
instances cannot affect what seems to me to 
be the established usage of the community. 
On the evidence before the Court, I hold 
that it is proved that amongst the Parsis 
of Bombay, after their settlement in the 
Island, there was a usage to elect a few 
headmen from amongst them to act as 
members of their punchayet, the numbers 
of men so elected varying from time to 
time as it seemed fitto the Anjuman. The 
ancient usage prevailing amongst them 
proved before us was that, on a vacancy 
occurring, the surviving members nomi- 
nated or selected he name of a successor. 
Such name was submitted for election at 
the next meeting of the members of the 
community, and if such name was approved 
of by such meeting he was elected a mem- 


INDIAN CASES. 


718 


ber of the punchayet. His name was then 
entered in the dufturs of the Anjuman 
and thereafter he was recognised as a duly 
appointed member of the Parsi punchayet 
of Bombay. It is, I think, established 
beyond all doubt the right of electing 
members of the punchayet always was in the 
general body of the Parsi community of 
Bombay. 

Having considered how the Parsi punchayet 
came into existence—what was its con- 
stitution and what were its powers; having 
seen how its members were elected and by 
whom they were elected, it becomes necessary 
now to see how Trustees of the Funds and 
Properties belonging to the community came 
first into existence and how the present de- 
fendants came to assume office as Trustees. 

It appears that, previous to the-year 1823, 
there were no Trustees. The members of the 
punchayet or some or one of them used to 
act as the custodian of the Funds of the com- 
munity and the immovable properties that 
existed then were also managed by them in 
conjunction with the other leaders of the 
community. In 1823, the Funds amounted 
to about Rs. 18,000, the bulk of which was in 
the possession of Wadiaji Hormusji Bomanji. 
Although he had agreed to pay 6 per cent. 
interest, he actually allowed 9 per cent. 
interest on these Charity Funds. In Novem- 
ber, 1823, he desired to be relieved of the 
responsibility of keeping these Funds any 
longer, and accordingly, on the 21st of No- 
vember 1823, he addressed a letter to “the 
Akabars of the punchayet and the entire 
Anjuman” asking them to take away the 
moneys that were with him and deposit them 
elsewhere. This letter is Exhibit A52. On 
this letter reaching Mr. Framji OCowasji 
Banaji, he, on the following day, writes a 
letter to his colleagues of the punchayet sug- 
gesting that they should all meet and “ shonld 
forthwith appoint 8 members so that those 
members forthe period of one year should 
look after these moneys.” In this letter— 
Exhibit A583—Framji Cowasji Banaji makes 
various other suggestions as to how these 
Funds are to be deposited and how the 
Trustees are to act, etc. Exhibit A55is a 
record of the proceedings of the meeting of 
the whole punchayet held on the 28th of 
November, 1823. At this meeting, 4 of the 
members of the punchayet—Wadiaji Hor- 
musji Bomanji, Framji Cowasji Banaji, Wa- 
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diaji Nowroji Jamsetji, and Jamsetji Jijibhoy 
—~were appointed “ Trustees for the purpose 
of taking care of the punchayet moneys.” 
They were to receive the moneys from Wadiaji 
Hormusji and deposit the same with Messrs. 
Remington Crawford & Co.,a well-known 
firm, then, of merchants in Bombay: and, ac- 
cordingly, on that day they received from 
Wadiaji Hormusji the sum of Rs. 15,863. It 
was at this meeting also resolved that all 
sundry sums of moneys that may come in 
from time to time were to remain with Framji 
Cowasji as a deposit. That out of those 
sums he was to meet sundry expenses, and 
when the sums so collected amounted to a 
thousand rupees he was to add the sum to the 
deposit account with Messrs. Remington 
Crawford and Co. 

In conformity with these Resolutions, a 
sum of Rs.18,062 was, in the beginning of 
December, 1823, deposited with Messrs. 
Remington Crawford & Co., who accepted the 
deposit on certain terms and agreed to pay 5 
per cent. interest and not charge their usual 
commission on receipts and payments, as 
appears from their letter to Jamsetji Jijibhoy 
in reply to his letter to them, both of which 
letters are Exhibit A56. These documents 
show very clearly how Trustees of the Parsi 
punchayet Funds came into existence for the 
first time in 1828. 'These 4 gentlemen, 
although they were appointed Trustees of the 
Funds alone, seem to have managed all the 
immovable properties belonging to the come 


munity. Previous to 1823, the immovable , 


properties belonging to the Parsi community 
according to Mr. Mody were the Towers of 
Silence Jand at Malabar Hill with three 
Towers therein, namely, Mody’s Tower, 
Maneckji Seth’s Tower, and the Anjuman’s or 
punchayet’s Tower. There was on that land 
also a Sagdi in connection with the Towers, 
known as Maki Shroff’s Sagdi and a Sagdi- 
walla house. Besides these, the only other 
property previous to 1823 was the Fort 
Nasakhana. A Sagdi isa roofed structure 
intended for people who accompany ® corpse 
to the Towers to rest, wash their hands and 
faces and say their prayers in. Sagdis are 
also used for Parsis to congregate in and 
recite their prayers on certain days held 
sacred to the dead. A Nasakhana is a house 
where iron biers and other requisites for 
carrying the Parsi dead to the Towers are 
kept and where the corpse ‘bearers reside. 
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The four Trustees appointed in 1823 practical- 
ly became Trustees also of these immovable 
properties. Thus it seems to me to be 
established beyond all reasonable doubt that, 
accordiag to ancient usage, the punchayet 
was appointed by the whole Anjuman, that 
is, the general body of the Parsi inhabitants 
of Bombay assembled in a meeting; that till 
1523 the possession and management of the 
Funds and Properties of the Anjuman was 
in the punchayet; and that in 1823 they 
appointed four of themselves as Trustees 
ostensibly of the Funds but practically of 
both the Funds and Properties. This appears 
to have been done for their own convenience 
and for more effective control of the Funds. 
The object of appointing Trustees, as appears 
from the documents before us, seems to be to 
have some duly authorized persons em- 
powered to demand and get in many religious 
and charitable donations announced at 
Uthmana or third day ceremonies of dead 
Parsis and cn other auspicious and inauspici- 
ous occasions, which, in many instances, were 
never paid and became lost to the community, 
Up to 1851, there was no formal document, 
such as a Trust Deed evidencing the appoint- 
ment of Trustees vesting the Funds and-- 
Properties in them, empowering them to 
manage the same, and defining the Trusts 
and the uses for which these Funds were 
subscribed and to which these properties were 
dedicated. In 1850, the necessity for such 
a Trust Deed seems to have occurred to the ~ 
members of the punchayet, and a Circular, 
dated the 12th of July, 1850 (Exhibit A66), 
was issued by the then Secretary of the 
punchayet addressed to the “ Shethias of the 
nchayet.” That Circular states that it was 
‘extremely necessary to makea Trust Deed 
of the Funds- of the Parsi punchayet,” but 
that there was a “difficulty in preparing the 
said Trust Deed inthe names. of twelve 
Adhikaries;” that, therefore, it was “intended 
to make the same in the name of five or seven 
Sahebs’”” and these Sahebs are invited to 
name the persons they wish to have appoint- 
ed as Trustees under the Deed. The Circular 
states that the Trustees ab. that date 
were :— 
(I) Sur Jamsedji Jijikhoy, Kt., (2) Wa- 
diaji Nowroji Jamaetji,- (3) Framji | 
Cowasji Banaji, and (4) Wadiaji 
Bomanji Hormusji. 
It will thus be seen that out. of the-four 
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persons appointed Trustees for one - year in 
1823, three had continued to be Trustees till 
1850. The fourth Trustee, Wadiaji Hor- 
musji Bomanji, died onthe 12th of March 
1826, and, as appears from Exhibit A58, his 
son Bomanji Hormusji was appointed to 
“look into over punchayet business.” This 
document is a letter, dated the 5th of May 
1826, 
Surat by tho “ whole Anjuman” of Bombay. 
It is not quite clear from this whether 
Bomanji was appointed merely a member of 
the punchayet or whether he was also appoint- 
ed a Trustee in his father’s place, but from 
Exhibit A66 it appears that he succeeded his 
father as a Trustee and was acting as a 
Trustee in 1850. 

On the 22nd of October, 1851, another 
Circular was issued and with it a Draft Deed 
of Trust was circulated for approval of the 
members of the punchayet. This Circular is 
Exhibit A67. 

On the 4th of December, 1851, a Trust 
Deed of the Funds and Securities was execut- 
ed. Framji Cowasji Banaji had, in the 
meanwhile, died on the 12th of February, 
1851—after the date of the first Circular 
Exhibit A66 and before the Trust Deed of 
1851 was executed. By this Deed, which is 
marked Exhibit A42 in the case, five mem- 
bers of the then punchuyet were appointed 
Trustees of the Funds and Securities of the 
Parsi punchayet. 

One of the recitals of this Deed is extreme- 
ly important. It runsas follows :— 

“Whereas no Deed or Deeds of Trust 
has or have been executed con- 
cerning the said Trust Funds and 
Securities, but it is now considered 
desirable that certain new Trustees 
should be appointed and that these 
presents should be executed for the 
purpose of distinctly defining their 
duties and of conferring all necessary 
powers for appointment of new Trustees 
and for dealing with the said Trust 
| Funds, etc.” 

It will be observed that here, for the first 

time, the idea of conferring upon the Trustees 

the power of appointing New Trustees takes 

birth. This idea is given effect to by a 
Proviso in the Deed, which runs thus :— 

“Provided always and it is hereby 

. agreed and declared between and by 

the parties to these presents that if 
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the said Trustees in and by these 
presents nominated or either of them 
or any future Trustee or Trustees 
to be appointed as hereinafter is 
mentioned shall die or be desirous 
of being discharged of and from, or 
refuse or decline or become incapable 
to act in the Trusts or Powers hereby 
in them reposed or to them given as 
aforesaid, then and in such case and 
when andso often as the same shall 
happen it shall be lawful for the 
surviving or continuing Trustees or 
for the Executors or Administrators 
of the last surviving Trusté® by any 
Deed or Deeds, instrumepé My instru- 
ments in writing, signed*and sealed 

` and delivered by them, him or her 
from time to time to nominate, sub- 
stitute, or appoint one or more 
person or persons to be a Trustee or 
Trustees in the stead or place of the 
Trustee or Trustees so dying or 
being abroad or desiring to be dis- 
charged or refusing, declining or 
becoming incapable to act as afore- 
said.” 

I have set out this clause in the Deed of 
1851 at full length to show what wide and 
comprehensive Powers are conferred by the 
Deed on the Trustees to fill up a vacancy in 
their ranks whenever one occurs. This is the 
foundation of the defendants’ case and this is 
the provision in the Deed which the plaintiffs 
most vigorously attack. The signatories to 
the Deed are six persons, presumably mem- 
bers of the then punchayet, and these six 
people appoint five of themselves Trustees 
of the Funds and Securities belonging to the 
community, and purport to confer complete 
and absolute power on these five individuals 
and their successors to fill up all vacancies 
amongst themselves. Had these six persons 
the right to confer such powers and had these 
five persons the right to arrogate to them- 
selves the powers which this Deed purports 
to confer on them? The answer is obviously 
in the negative, and even Mr. Strangman, 
who argued this part of the defendants’ case 
with great confidence, was constrained to 
admit that if a suit had been filed in or 
before 1£51, the Court would have grant- 
ed a scheme for the nomination of new 
Trustees as vacancies should arise. It is 
possible that this power of appointment was 
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inserted in the Deed with the best of intentions 
as: was argued before us, but that cannot 
affect the question as to the legality or validity 
of such an act: The members of the punchayet 
owed their existence to the Anjuman—they 
‘derived their authority from the Anjuman. 
They had, in the first instance, no right 
whatever to .appoint Trustees in any manner 
binding on the community. The appoint- 
ment, in the first instance, was clearly for 
the purposes of their own convenience. The 
mere appointment of Trustees was, In a 
gense, the delegation of their own duties 
to a smaller number of their body. That 
may be justifiable; but they had not a 
shadow of a right to confer on those whom 
they elected the power of for ever excluding 
everybody else from having a voice in the 
future election of Trustees. The insertion 
of this power in the Deed is wholly un- 
justifiable. The members of the punchayet 
were the appointees of the community. The 
community never conferred on them any 
powers with regard to its Funds and Pro- 
perties other than those of managing the 
same while they‘ served on the punchayet. 
The community evidently was never con- 
sulted when-they appointed some of them- 
selves as Trustees. They had no right or 
power to appoint their own successors in 
the punchayet itself. They had themselves 
no legal right to appoint Trustees of pro- 
perty that belonged to the community, and 
they had 
confer on others the power which they them- 
selves never had. This Trust Deed is the 
foundation on which the defendants’ legal 
advisers base -their present case. 

Let me here examine the arguments ad- 
dressed to the Court by the defendants’ 
Counsel in support of his contention that 
the defendants are validly appointed Trustees 
of the Funds and securities. In the first 
instance, I will take their case as to im- 
movable properties later on. We have seen 
that in 1823, when Trustees were first ap- 
pointed, the Funds amounted to abont 
Rs. 18,000. In 1851, by means of additions 
and accretions to the oxisting Funds and 
creation of new Funds, the amount in the 
hands of the Trustees had increased to a 
lac and a-half. This sum belonged to 15 
different Funds which were in existence at 
the date of the Deed of 1851. The par- 
ticulars of these 15 Funds are given in Ex- 
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hibit No. 54. With farther additions and 
accretions of interest, etc., the amount. to 
the credit of these 15 Funds at present 
is somewhere about six and a-half lacs of 
rupees. Mr. Strangman argued that the 
worst that the Court can do is to declare 
that the defendants are not validly appointed 
Trustees as to these six and a-half lacs of 
rupees, but as to the rest he said, with 
considerable emphasis, “the Court can’t 
touch us.” What is the rest? and why 
can’t the Court touch the defendants as 
to the rest? It seems that between 1851 
and 1871, 23 other Funds came into ox-- 
istence, particulars whereof are given in 
Exhibit No. 59., On the 16th of September, 
1871, another Trust Deed, Exhibit A44, 
was executed. One of the Funds mentioned 
in the 8rd schedule of this Trust Deed 
is the Fund, for carrying dead bodies of 
all Zoroastrians to the Towers, in which 
Fund, the plaintiffs contend, all converts to 
Zoroastrianism are entitled to participate. 
Between 1871 and the present time, two 
hundred and odd more funds have come 
into existence, the particulars whereof are 
given in Exhibit No. 60. The amount to 
the credit of all the Charitable and Re- 
ligious Fands of the Parsi community at 
present exceeds 53 lacs of rupees. Mr. Strang- 
man argues that itis a matter of no con- 
sequence whether the Trustees were validly 
appointed or notin 1851. Since 1831, they 
have exercised the rights of appointment 
conferred by the Deed of 1851. The public, 
he says, must have known this because 
till 1846 the Trustees published the accounts 
of their management in a newspaper—the 
“Bombay Samachar”—and since then up to 
the present time in separate books. These 
accounts were published under the names 
of different Trustees, which from time to 
time showed that the Trustees were not 
the same. It was, he says, also known to . 
the community, because at times there were 
articles in Gujerati newspapers which showed 
that the surviving Trustees were filling up 
vacancies. On these materials, it is argued 
that the Court must hold that every single 
member of the community who has given 
donations to the various charitfes established 
for the benefit of the community or given 
funds to inaugurate new benefactions must 
have been fully cognisant that the Trustees 
for the time being to whom these moneys 
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were entrusted had a right to appoint or 
were appointing successors and filling up 
vacancies. On the assumption that each 
one of the donors knew this, the Court is 
asked to hold that when the donors gave their 
moneys to the Trustees for the time being, each 
one of them by implication conferred on the 
Trustees the power to nominate the successors 
of those of them who died or retired. At 
all events the Court must—Mr. Strangman 
urged—hold that these donors of all Funds 
that came into existence after 1851 intended 
to confer on the Trustees the power of 
appointment for which he was making this 
vigorous fight. This line of argument did 
not impress either my learned brother 
Beaman or myself in the least, and we 
noticed that Mr. Strangman seemed surprised 
that we should be so little impressed with 
what appeared to him and to his learned col- 
leagues such sound reasoning. Now, in the 
first place, the assumption the Court was 
asked to make seemed to me to be entirely 
unwarranted by the facts proved before us. 
I do not, in the first instance, think that 
one in s thousand Parsis ever cared to read 
the voluminous accounts published by the 
Trustees. The Trustees have always been 
men of the highest integrity and social 
position, They have been always men who 
commanded the respect and confidence of the 
community. They have all through administer- 
ed the Charitable Funds with such efficiency 
that there never was atany time any com- 
plaint against their management. They 
«Were always good men and absolutely trust- 
worthy. Members of the community may 
have noticed—probably they did know— 
that they filled up vacancies amongst them- 
selves, but whoever cared to enquire whether 
they had the right to do so or notP I 
venture to think not one Parsi in ten 
thousand. On the happening of an auspicious 
or inauspicious event in his family, when 
a member of the community felt inclined 
to contribute Funds to existing Charities or 
to establish a new Charity or to found a 
separate benefaction, he found that there 
was a body of good and honest men who 
were already in possession of thefands of 
the community., They were possessed of an 
establishment and an organisation for giving 
effect to all charitable donations, and had 
hitherto administered the charities of the 
community to the community's entire Batis- 
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faction. What more did he want? Send 
the moneys to them and express to them 
the object of his benefaction ahd the way 
in which the funds were to be used, and 
he was quite content to leave the rest to 
them. Of the hundreds and hundreds of 
donors of sums, large or small, not one, I 
venture to think, when making his donation, 
ever thonght of the Trustees’ powers of 
appointment. They assumed that what they 
had been hitherto doing in the past, they 
had legal right and power to do; and when 
entrusting their moneys to existing Trustees 
they could not have had the remotest no- 
tion of .conferring on them any powers in 
addition to those that they may have had. 
These funds have grown to their present 
proportions by innumerable donations, small 
and large. I doubtif their is any single 
family of Parsis in Bombay who has not 
at one time or another contributed sums of 
money—may be large, may be small—to 
some one or more of these Funds. These 
donations are mostly made in memory of the 
dead and are generally announced at the 
third day ceremony. It seems to me pre- 
posterous to conceive thet when a Parsi 
contributed Rs. 5 or Rs. 5,000 to some Parsi 
Charity and sent the moneys with a cover- 
ing letter to people who he had no reason 
whatsoever to beleive were not validly ap- 
pointed Trustees of the punchayet Fands, 
that at that moment he sat down and solemnly 
said to himself “I am entrusting my moneys 
to people who are Trustees of punchayet 
Funds. I know the survivors of them are 
appointing successors to their dead colleagues. 
I constitute them Trustees of my money, 
and I intend that so far as my contribution 
is concerned they should have the same 
powers they have hitherto exercised, no 
matter whether they legally had or have the 
powers or not.” 

In the first place, thereis no warrant for 
any such assumption of intention on the part 
of the donors as Mr. Strangman asked us 
to make; and, secondly, supposing there 
was such an intention, what does it matter 
as long as the donors did not carry out 
those intentions and actually confer those 
powers P 

Mr. Strangman next relied on the fact 
that | the appointments of new Trustees were, 
in his own words, “frequently notified in the 
Press.” Assuming that they were, does it 
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follow that all or any of the donors neces- 
sarily read them; and assuming that every 
member of the Parsicommunity read these 
notices, how was he to know that the appoint- 
ment by the Trustees was an exercise of a 
right or power which they never had? The 
very natural presumption every reader wonld 
make—and every Parsi for along time in 
| all probability did make,—was that the 
Trustees in some way had legal anthority 
to do what they were doing. Itis only the 
very close investigation of many ancient 
documents that discloses the fact that no such 
powers as the Trustees claimed were ever 
validly or legally conferred upon them. 
Then again, the learned Counsel said 
newspapers had commented on the appoint- 
ments made by the Trustees, and in support 
of this statement he has put in half a 
dozen extracts from articles published in 
Gujerati newspapers. They are exhibits 
Nos. 62, 68, 64, 65, 87 and 88. Theso are 
from publications between 1859 and 1901. 
Half a dozen articles in the course of 42 
years do not err on the side of excessive 
publication and do not prove any very 
active discussion; but again, assuming 
that every Parsi read those articles, what 
does it proveP Supposing a Parsi read a news- 
paper article adversely commenting on an 
appointment made by the Trustees and 
stating that they had no power to make 
any such appointment, what would an ordi- 
nary prudent Parsi say to himself? He 
would say, “These newspapers throw doubt 
on the Trustees’ authority to appoint a new 
Trustee, but surely these doubts must be 
thrown merely to start a useless discussion 
to fill up their columns, or these articles 
are inspired by some one who bears ill-will 
to the Trustees. They are men of the highest 
respectability—they occupy very high positions 
in life—they command the respect and confi- 
dence of the community, surely it is not possi- 
ble to conceive that suchmen woulddo what 
would be very wrong if the newspaper com: 
ments are correct. They would be the last per- 
sons to deprive the community of its right to 
appoint Trustees and arrogate to themselves 
the right which they have not got.” An ordi- 
nary right-thinking, prudent Parsi would 
argue in the way I haveindicated, and say, “I 
refuse to beleive the newspapers when they 
throw doubts on the Trustees’ authority. If 


these Trustees claim the right, surely they - 
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must have good grounds for doing so.” 

The Deed of 1851 was there. That Deed . 
contained the power of appointment. The 
obvious inference to them would be that the 
then members of the punchayet would not 
have got the power inserted in the Deed, and 
that the then Trustees would not have 
accepted the Trusts with those powers unless 
there was good ground and legal authority 
for doing so- 

The whole fabric. of this portion of the 
defendants’ case is based on the Deed of 
1851. That Deed affords no foundation 
whatever for the fabric, and, like all struc- 
tures based onno foundation or a foundation 
that at best is not substantial it must 
crumble. The powers sought to be conferred 
by the six members of the punchayet on five 
of themselves were powers that they had 
no right to confer, and nothing that is sub- 
sequently done can validate an act which in 
its inception was invalid and unauthoris- 
ed. 7 

The right to appoint membera of the 
Parsi punchayet according to ancient usage 
has been satisfactorily proved to have been 
jn the Parsi community. The community 
never expressly delegated to the purchayet 
the power to appoint Trustees. The members 
of the punchayeé were mere delegates of the 
community, and if they exercised any powers 
they must be taken to have derived those 
powers from those who appointed them their 
delegates. The defendants’ Counsel, however, 
argues the Trustees have exercised those 
powers of filling up vacancies rightly or wrong- 
ly for nearly 60 years. Why deprive them & 
power now? ‘The answer is to be 
found in the case of the Attorney-General 
v. Dalton (1). The facts of that case are, 
in many respects very similar. If anything, 
the facts in this case are clearer. against the 
defendants and less lost in obscurity than 
in the English case. In the course of bis 
judgment, Lord Langdale the Master 
of the Rolls, says :— The principal question 
litigated was by whom new Trustees to be 
added to tbe Rector and Church Wardens 
ought (when required) to be appointed, it 
being contended on behalf of the Informant 
(the Attorney-General) tha the new Trustees 
should be nominated by the rate-payers of the 
Parish: while the defendants now claiming to be 
Trustees contend that the right of nominat- 

(1) 18 Beavan, 141. 
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Ing new Trustees (when required) belongs 
to the surviving Trustees without the in- 
tervention of the Parishioners at large.” ' - 

As in this case, the surviving Trustees in 
that case had been for some years nominating 
new Trustees; but it was contended that 
that was contrary tothe original usage. The 
Master of the Rolls in his, judgment gave 
effect to the fact that the estate was purchased 
frum Funds belonging to the Parish, and was 
managed, although not ‘regularly, by the 
Parish at vestry meetings ; that there was 
distinct evidence of new Trustees being ap- 
pointed, at all events, at one vestry 
meeting; and that several Deeds contained 
recitals thatthe new Trustees were appointed 
by the Parishioners and inhabitants of the 
Parish in vestry assembled. The Court 
finally held that “a mode of nomination cor- 
trary to former nsage . but acted npon 
only at a subsequent period cannot affect the 
vight of the Parishioners, if the nomination 
was with them;and that, in such circum- 
stances the Court ‘‘ ought to be guided by the 
earliest evidence of usage, and, rather presume 
that what was then done, and so long after- 
wards continued to be done was rightly done.” 
It was held in that case on circumstances— 
not so strong or clear as inthis case— 
that the defendant Trustees had not been duly 
appointed. 

Before I go on to consider the position cf 
the defendaiits with reference to the im- 
movable properties, I thirk it would be 
more convenient. to discuss here another 
eontention of the defendants’ Counsel, which 
applies to both movable and immovable 
properties. It was contended that, whatever 
may be the position of the defendants with 
regard to Funds and Properties that came 
into existence prior to 1866, their position 
as Trustees was‘ unassailable ” with regard 
to all Funds and Properties that came into 
existence and in the possession of their 

“predecessors after the 24th of October, 1866, 

-on which date the Trustees and Mortgagees 
Powers Act, being Act XXVIII of 1886, came 
into force, and reliance was placed on section 
34 of that Act. 

This contention is certainly one that re- 
quires very careful consideration, and we 
have mostsanxiously considered the argu- 
ments addressed to us on this head by Coun- 
sel on both sides. 

Section 34 of this Act gives power to 
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Trustees, under certain circumstances, to ap- 
point other persons as their co-Trustees in 
the place of a Trustee dying, resigning, 
leaving British India for more than six 
months, or becoming unfit or incapable to 
act as Trustee. The first question with 
reference to this Act that arises for con- 
sideration is:—Does the Act apply to Charit- 
able Trusts? Although this Act came into 
operation as far back as 1866, there seems 
to be no authoritative decision on this 
point. It must be remembered that the 
tendency of legislature in India has been, 
as far as possible, not to disturb by special 
legislation existing usages and customs of 
the people of the country and not to inter- 
fere with their public, religious, and charit- 
able institutions. The considerations that 
apply to Charities in India are wholly 
different from those that apply to Charities 
in England. The Indian Trusts Act II of 
1882 specifically exempts from its operation 
all “public or private, religious or charit- 
able endowments.” No such exemption 
is specifically made in this Act of 1866, 
but the wording of the Preamble seems to 
negative the idea of its applicability to Charit- 
able Trusts. 

Then, again, the provisions of this Act, 
are taken verbatim from two English Statutes. 
The first nineteen sections—sections 32 
to 36 and sections 38, 44, and 45—are taken 
from 23 and 24 Victoria, Chapter 145, known 
as Lord Cranworth’s Act. 

Sections 20 to 30, section 31 with the omis- 
sion of the last clause, and sections 37, 39, 
40 to 43 are taken from 22 and 23 Vic- 
toria, Chapter 35, known as Lord St. 
Leonard’s Act. 

Neither of these Acts, so far as we can 
see, have ever been held to apply to. Charit- 
able Trusts. They find no place in Tudor’s 
Charitable Trusts; and, in answer to Mr. 
Lowndes’ argument, no English case was 
pointed out to us where these acts have 
been held to apply to COharitablo Trusts. 
Mr. Strangman cited Jn re Coates to Parsons 
(2), but that is a case under the Con- 
veyancing Act and throws no light what- 
ever on the question. It is a remarkable 
circumstance, as I have observed before, 
that the question is not covered by any 
authority. I have never known this ques- 
tion raised in our Courts, and myself and 

(2) L. R. 84Ch. D. 870, 


he 
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my predecessors in office who sat in Cham- 
bers have on several occasions given opini- 
on, advice, or directions to Trustees of Cha- 
ritable Properties under section 43 of the 
Act on the assumption that the Act applied 
to Charitable Trasts as well as to all other 
Trusts. Now, however, that the question 
is elaborately argued before us, we have 
come to the conclusion that the Trustees 
and Mortgagees Powers Act XXVIII of 
1866 does not apply to Charitable Trasts. 
Another answer to the defendants’ con- 
tentions, based on section 34 of the Trus- 
tees and Mortgagees Powers Act, is that that 
section is no longer of any legal force. Sec- 
tion 2 of the Indian Trusts Act II of 1882 
expressly repeals, amongst other sections, 
this section 34 of the Trustees and Mortga- 
gees Powers Act. The Indian Trusts Act was 
made applicable to the Bombay Presidency 
in 1891, and since then, at all events, sec- 
tion 34 has ceased to have any force. But 
it is contended that section 1 of the Indian 
Trusts Act says:— Nothing herein con- 


tained 2 applies to 
public or peices: religious or charitable 
Trusts.” Therefore, the repealing section 
does not apply to Charitable Trusts. To 


hold this would, I think, lead to endless con- 
fusion. It would mean that whereas Trns- 
tees of Private Trusts have no longer the 
power to appoint their colleagues in substi- 
tution or succession to those that retire, 
die, or become incapable, Trustees of Charit- 
able Trusts would still retain that power,— 
a conclusion which is obviously undesirable 
and one which the Legislature could never 
have intended. We are of opinion that the 
saving clause in section 1 of the Indian Trusts 
Act does not affect the repealing section 
which immediately follows. The words of 
the section are unqualified and absolute, and 
provides that “the Statute and Acts men- 
tioned in the schedule shall be repealed in 
the territories to which this Act : . 
extends.” We must, therefore, hold that 
section 34 ofthe Trustees and Mortgagees 
Powers Act is repealed wholly, and that there 
is no saving or exception in favour of Charit- 
able Trusts or of Trustees of properties dedi- 
cated to charity. 

But assuming for one moment, that the 
Trustees and Mortgagees Powers Act applies 
to Charitable Trusts, and also assuming that 

he repeal of the section does not operate so 
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far as Charitable Trusts are concerned, and 
-that the section is in full force and is appli- 
cable to the present case—does it help the 
defendants ? The section, shortly put and 
omitting the clauses that are not very import- 
ant, provides as follows :— 

“ Whenever any Trustee, either original 
or substituted, shall die, 
etc. it shall be 
lawful for the person or persons 
nominated for that purpose by the 
Deed, Will, or other instrument creat- 
ing the Trust (if any), or if there be 
no such person 
then for the surviving and ntin- 
ing Trustee : by 
writing to appoint any other 
person or persons to be a Trustee or 
Trustees in the place of the Trustee 
or Trustees so dying, ete. $ 


Mr. Strangman argued before us that; so 
far as the Funds were concerned, the cover- 
ing letter which accompanied each donation 
was an “ Instrument creating the Trust.” 
When these letters were tendered, plaintiffs 
Counsel objected to their being admitted 
as Exhibits unless they were properly stamp- 
ed. Io a separate written judgment which 
tho Court delivered on the 6th of April, 
1908, we have fully discussed the typical 
letters tendered, and held that these letters, 
which were subsequently put i in and marked 
Exhibit No. 84, were not “ Instruments 
creating the Trust, ” go that that clause of 
the section goes out of consideration. Ryt 
even if these letters were Instruments 
creating the Trusts, let us now consider 
the other clauses of the section and see if 
they help the defendants’-case. Whom did 
the defendants succeed P Was the person 
in whose place each one of the defendants 
was elected either an “original or substitut- 
ed Trustee P?” We have held that the 
power of appointment conferred on the origi- 
al five Trustees was bad. Assuming that 
the original five Trustees were properly apn- 
pointed Trustees, those that followed them 
were certainly not Trustees and could not 
be included in the expression, “ Any Trustee, 
whether original or supstituted.” There, 
again, were those | that nominated the pre- 
sent defendants “ Surviving or continuing 
Trustees P” Surely not. If the power con- 
ferred on the original Trustees by | the 
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Deed of 1851 was bad, every subsequent 
appointment of Trustees was bad, and no 
one that assumed office as Trustee, after 
the original five Trustees, could be said to 
be a Trustee. The successors of the origi- 
nal five Trustees—arsuming that those five 
were validly appointed—-were appointed by 
people who had no right to appoint. them 
Trustees, and, therefore, in the eye of the 
law they were not Trustees. Not one of the 
original five Trustees was alive when the pre- 
sent Trustees were appointed. 

It was argued that, in some instances, 
Funds were given to the then Trustees by 
name. That was on the erroneous assump- 
tion that they were validly appointed Trustees 
and could make no difference as to their real 
status. 

Regarded from every point of view, the 
contentions of the defendants’ Counsel, based 
on section 34 of the Trustees and Mort- 
gagees Powers Act, appear to us to be 
wholly untenable. 

I will now consider the defendants’ 
position with regard to the immovable 
properties of which they claim to be Trustees. 
To this part of the case somewhat different 
considerations apply. It is necessary to 
consider, in the first place, how each one of 
these properties was acquired by or for the 
Parsi community. As shown before, the 
only immovable properties that belonged 
to the Parsi punchayet previous to 1823 
were a large piece of land at Malabar Hill, 
with three Towers of Silence, a Sagdi, and 
fe Sagdiwala’s house standing thereon and 
the Fort Nasakhanea. Between 1823 and 
1884, the Parsi punchayet acquired other 
properties. Some were given as gifts to 
the pnnchayeé for the benefit of the com- 
munity and some were purchased by them 
from the General Charitable Funds and another 
Fund known as the “ Fund for expenses 
in connection with the Towers of Silence.” 
The properties that were acquired by pur- 
chase were pieces of land adjoming the land 
on which the Towers stood. It appears 
that the punchayet was desirous of extend- 
ing the compound of the Towers, thus 
ensuring greater seclusion for the Towers 
and avoiding as far as possible the chance 
of people of other religions—commonly 
spoken of as Durwands—from settling on 
adjoining lands or building houses in the 
vicinity of the Towers. As opportunities 
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offered, they acquired pieces of land con- 
tiguous to the land on which the Towers 
stood and added the same in the original 
compound. All these pieces of land now 
form one large piece of ground and there 
is nothing at present to show separately 
the different small pieces of land added 
from time to time—except the various 
documents evidencing the acquisition of these 
pieces of land. Since 1823, two other 
Towers and two other Sagdis have been 
built on the original land. Previous to 
1884, there was no General Deed covering 
all these properties in the possession of the 
Trustees—I use the word Trustees for 
convenience, meaning thereby the people 
who from time to time claimed to be 
Trustees and were in possession and manage- 
ment of the punchdyet Properties. I will 
continue to use. the word in that sense. 
There were, prior to 1884. a great many 
Deeds and Conveyances relating to the vari- 
ous properties in their possession, and 
whenever new Trustees had to be appoint- 
ed there was considerable trouble and ex- 
pense. Long previous to 1884, it was felt 
that a General Trust Deed, covering all 
the properties in the hands of the Trustees, 
would be very desirable; and after con- 
siderable delay, on the 25th of September, 
1884, the then Trustees executed a com- 
prehensive Trust Deed which is marked 
Exhibit U in the case. The first Schedule 
to the Deed describes the properties covered 
by the Deed. They are 26 in number. 
The whole of the Towers of Silence pro- 
perty is shown on a plan annexed to the 
Deed, and which is separately put in this 
suit and marked Exhibit No.5. That plan 
shows separately the various pieces of land 
acquired from time to time and added to 
the main block, and these pieces are marked 
with different letters of the Alphabet. 
The question for consideration now is, 
are the defendants properly and validly ap- 
pointed Trustees of all or any of these 
properties P As the defendants’ counsel 
has argued with great confidence this part 
of the case and told us that his clients 
“were advised that the position of the 
defendants as Trustees was unassailable,” 
and as we wholly differ from the views 
of the defendants’ legal advisers, pressed 
with great insistance upon us, it is but 
fair that, instead of dealing with the 
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question in a general or summary way, 
. I should deal with each property separately 
and examine the defendants’ claim to be 
Trustees of each one of them separately. 

It would be as well to mention at the 
outset that Mr. Strangman has conceded 
that as to those properties that were pur- 
chased either out of the General Charity 
Fund or the Towers Expenditures Fund, 
the result must be the same as the result 
as to those Funds. I have held that as 
to all the Fonds the defendants are not 
validly appointed Trustees, and, therefore, 
there is rothing to be said as to those 
properties. 

By far the most important of the 26 
properties of which the defendants claim 
to be Trustees is the property Istly describ- 
ed in the Schedule to Wxhibit U and 
marked A on the plan Exhibit No. 5. 
This property consists of a piece of land 
that measures 79,000 sq. yards. on that pieco 
of land are all the five Towers of Silence 
and the three Sagdis. All other pro- 
perties are insignificant compared with 
this property. With reference to tlus pro- 
perty there are no documents or Title 
Deeds on which the defendants can rely 
in support of their claim to Trusteeship. 
They and their predecessors have been 
for many years the custodians and managers, 
it is true, of this property: the ac- 
counts of this as well as other immovy- 
able properties undoubtedly appear in the 
books of the Trustees; but the bare ques- 
tion before the Court is—are the present 
defendants validly appointed Trustees of 
this property? Who appointed them Trustees? 
The answer is, their predecessors in office. 
Were those, that appointed the defendants, 
themselves Trustees? Had they any power 
to appoint the defendants? Where did 
they get the power in the exercise of which 
they purported to appoint the defendants 
Trustees P There is no convincing or satis- 
factory answer to any of these questions 
that can in the least degree favour the 
defendants’ contentions. All that was urged 
before us was: “The defendants are validly 
appointed Trustees of other properties: 
they and their predecessors have managed 
all these properties for years and years to 
the satisfaction of everybody. Why disturb 
existing arrangements.” Further examina- 
tion will, I’ think, show that the contentions 
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as to the validity of their appointment to 
other properties is not correct, except, perhaps, 
as to two very smalipieces of barren land. 
The other arguments may be very potent 
ones if we were here merely considering 
the desirability or advisability of disturb- 
ing existing arrangements. We are asked 
to adjudicate upon rights. We have to 
decide what is the legal position of the de- 
fendants as regards these properties. We 
have to decide who has the legal right to 
appoint Trustees. The plaintiffs say : “ We, 
as members of the Parsi community, have 
a right to have a voice, as all other members 
of the community, in the election of the 
Trustees to the Funds and Properties that 
belong to our community.’ Can the Court 
entertain considerations of convenience and 
set aside the rights of others, if those 
rights arein them P There is no foundation 
whatever for the defendants’ claim to be 
Trustees of this property, marked A on Ex- 
hibit No. 5, and their predecessors who pur- 
ported to appoint them had not a shadow of 
a right to do go. 

The property 2ndly described in- tho 


“Schedule to Exhibit U is the Sagdiwaln’s 


house and is marked B on plan Exhibit 
No. 5. The property 8rdly described is 
the Fort Nasakhana. There are no docu- 
ments in connection with these properties, 
and the same considerations apply to them 
as apply to the Ilstly described property. 
The first of these is a small house for 
the residence of the keeper of the Sagdi 
and the second iss house for the storing 
of bievs and for the residence of corpse- 
bearers. They are properties merely encil- 
lary to the main property—the Towers of 
Silence. 

The property 4thly described in the 
Schedule to Exhibit U is the Baharkote 
Nasakhana. There is only one document 
that could be produced in connection with 
this property and that is Exhibit A386. 
This property is a Gift to the community 
made long before 1849 by a member of 
the Patell family. It appears from the 
tablet quoted in Exhibit A86 that it was 
re-built in 1849. It was never formally 
conveyed to the Trustees œ but, on the 30th 
of October, 1873, the Executors ef Dadabhai 
Rustomji Patell, who had got the Nasa- 
khana ve-builtin 1849, for the nominal con- 
sideration of Rs. 5, released and relin- 
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quished all their claim, if any, to the pro- 
perty in favour of the then Trustees. I 
do not think it is posstble to contend that 
this document appointed the defendants’ 
predecessors in office Trustees and conferred 
on them power to appoint their succes- 
sors. Such an appointment could only be 
made and such powers could only becon- 
ferred by the donor, and he was dead years 
before_ the date of Exhibit A86—the re- 
lease by the Execntors passed on the 30th 
October, 1873. 

The property 5Sthly described in the 
Schedule to Exhibit U is the Fire Tem- 
ple known as the Godavra <Agiary. The 
documents relating to this property are 
Exhibits Nos. 6,7, and 8. From these do- 
cuments it appears that for the considera- 
tion of Rs. 8,001, a lady named Cursed- 
bai, on the Ist of June, 1826, conveyed 
to “those who sit in the full punchayet 
on behalf of the whole Anjuman” a piece 
of land with a house standing thereon. This 
house was converted into and consecrated as 
an Agiary. It is shown from the books of the 
punchayet that the costs of acquiring and con- 
verting the property were defrayed partly 
by moneys collected from the Parsi com- 
munity by public subscriptions and partly 
from the Funds of the Anjuman in the 
hands of the punchayet. The subscriptions 
amounted to Rs. 6,072. The present Agiary 
stands on the land acquired from Cursedbai 
and another piece of land. It seems that 
on the 20th of December, 1852, Sir Jam- 
setji” Jijibhoy purchased—in the name of 
his nominee, one Pestonji Maneckyi, fom one 
Bachoobai—a piece of land with a house 
standing thereon and adjoining the Agiary 
for the sum of Rs. 6,075. Onthe 25th of 
May, 1854, Pestonji Maneckji, by an en- 
dorsement on the conveyance in his favour, 
transferred and conveyed the property to 
Sir Jamsetji Jijibhoy. It further appears 
that Sir Jamsetji, after acquiring the ad- 
joing property, died on the lath of April, 
1859, and that his sons and Executors 
of his Will carried out thier father’s 
original intention by pulling down the 
original Agiary and the adjoining house and 
building thereon a new and more commodious 
Agiary. On the 18th of September, 1876, the 
surviving Executors conveyed the new Agiary 
to the then Trustees by a Conveyance which 
is marked Exhibit No.8. This Conveyance 
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gives power to the Trustee to join in a scheme 
that was then in contemplation, to have 8 
General Trust Deed relating to all the punchayet 
Properties prepared and executed and to 
include this property in the intended General 
Trust Deed. It also confers upon the 
Trustees the power to fillup vacancies when 
the same may occur. 

It seems to me that the Executors of 
Sir Jamsetji’s Will had no legal right what- 
ever to confer on the Trustees of 1876 the 
power of appoiuting their successors and 
filling up vacancies. The original piece of 
land and building were acquired by the 
community with moneys with which Sir 
Jamsetji had nothing to do. He had no 
rights over the original Godavra Agiary 
as ib stood till his death. If he chose to 
acquire adjoining property for the purpose 
of adding to the original Agiary, and if his 
Executors chose to carry out their father’s 
charitable inteutions and added the land to the 
Agiary property and rebuilt the Agiary, 
surely, that gave them no rights over the 
charitable Institution. The addition of 
land and reconstruction of the building were 
highly meritorious acts, no doubt; but what 
Sir Jamsetji and his Executors gave must 
be taken to be mere accretion to the charity, 
and cannot alter the original conditions of 
the chavity or give them any rights or 
powers over or in regard to that charity. 
The Godavra Agiary was the Agiary of 
the Parsi Anjuman. The Parsi Anjuman 
alone could appoint Trustees for the Agiary, 
and the Parsi Anjuman alone could confer 
such Powers on the Trustees as to the Anjuman 
may seem just. 

The property 6thly described in the’ 
Schedule to Exhibit U is the Chowpatty 
Dharamsala. It is marked C on plan Exhibit 
No. 5. The two documents which relate to 
this property are Exhibits Nos. 9 and 10. 
Exhibit No.9 is a Conveyance and Deed of Trust 
executed by one Cursetji Cowasji in favour 
of the members of the Parsi punchayet on the 
8th of June, 1838. After reciting that the 
said Cursetji Cowasji, by a meeting dated | 
the 28th of June, 1835, had made a gift 
of this property to the Parsi- punckayet, 
this document formally conveys the property 
to certain parties as Trustees and gives 
them the power of nominating their snecessors. 
It happens, however, that all the Trustees 
mentioned in this Deed, on whom this 
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power of appointment was specifically confer- 
red, died without exercising that power. 
The second document relating to this pro- 
perty is Exhibit No. 10, which is a Convey- 
ance, dated the 22nd of June, 1874, by 
the Executors of the last surviving Trustee 
under the former Deed to the then Trustees 
of the funds and Properties of the Parsi 
punchayet. In this Deed, Executors purport 
to confer on the Trustees the same powers as 
the former Deed conferred on the Original 
Trustees. Had the Executors of the last 
surviving Trustee any right to confer on the 
then Trustees of the punckayet Property the 
power of appointing their successors ? Re- 
liance was placed on fn re Morton & Hallett, 
(8) and Inre Ounningham & Frayling (4). 

In the first of these cases, Sir George 
Jessel, the Master of the Rolls, held that 
the customary heir of a surviving Trustee 
was competent to execute a Trust for sale. 
This decision was affirmed on appeal and 
was followed by Stirling J. in the second 
of the cases cited. I have studied these 
cases and Ido not find anything in those 
cases to lend support to the proposition that 
the Executors of a Trustee can confer upon 
strangers a power which their Testator alone 
had the right to confer. In this case there 
was no question of a Trast to sell, and the 
consideration which weighed with the Master 
of the Rolls In re Morton and Hallett (3)— 
that a decision the other way would, in his 
own words, “be a serious matter, indeed, 
in the case of an immense number of Titles ” 
—does not arise in the present case. Here 
we have the donor of a charity appointing 
Trustees and conferring on them the power 
of appointing their successors. This power 
the Trustees do not choose to exercise during 
their lifetime. The power was a power con- 
ferred on them personally. They could not, 
even in their lifetime, have delegated that 
power to any one else, much less, therefore, 
could the Executors of the Will of one of 
them exercise such a power and appoint 
new Trustees. I must, therefore, hold that 
the defendants are not validly appointed 
Trustees of this property. 

Before I leave the consideration of this 
property, I should like to setout the following 
recital in the Deed of the 22nd of June, 
1874, Exhibit No. 10. It says :— 


(8) L. R. 18 Oh. D. 148. 
(+) (1891) L. R., 2 Ch. 567. 
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“Whereas the said punchayet of the 
Zarthost sect mentioned in the said 
hereinbefore recited Indenture of 
the 8th of June, 1838, now consists 
and for many years past has consisted of 
five persons only under style of the 
Trustees of the property of the Parsi 
punchayet at Bombay, who have 
exercised and do continue to 
exercise a joint and undivided 
control, ete., eto.” 

This recital shows what confusion of thought 
as to their real position reigned in the minds 
of the defendants’ predecessors in office in 
1874. They thought that, in their compact 


“body of five, the punchayet, which we know 


ceased to exist about 1862, still existed in 1874. 
The properties 7thly, 8thly, and 9thly, 
described in Schedule to Exhibit U, are 
marked, respectively, D,E, and F on the 
plan, Exhibit No.5. These are three vacant 
pieces of land in the vicinity of the Towers 
purchased from the moneys of the General 
Charitable Fund and must be treated on the 
same footing as that Fund The details 
of their acquisition appear inthe evidence 
of Mr. Mody, and it is unnecessary to dis- 
cuss them, beyond stating that if the de- 
fendants are not validly appointed Trustees . 
of that Fund, as I have held they are not, 
they cannot be said to be validly appointed 
Trustees of these properties, no matter what 
powers their predecessors conferred on, or 
arrogated to, themselves in the documents - 
relating to these pieces of barren land. 

The properties 10thly and 11thly, descftbed 
in Exhibit U and marked G and H on 
Exhibit No. 5. were conveyed to the Trustees 
by way of Gift by the Deed of the 22nd 
of June 1874, Exhibit No. 19. These are 
also two vacant pieces of land in the vicinity 
of the Towers, and the Deed of Gift specially 
confers on the Trustees the power of ap- 
pointing their successors and filling up 
vacancies in their ranks. Of these two 
properties, the defendants are undoubtedly 
validly appointed Trustees, and these are 
properties in respect of which, in the words 
of defendants’ Counsel, “the position of 
the defendants is unassailable and the Court 
cannot touch them,” unlésss the Court chooses 
to interpose its powers on “the authority 
of the Attorney-General v. The Dedham School 
(5), a matter which I shall revert to later on. 

(5) 28 Beavan 850. 
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The property l2thly, deseribed in Exhibit 
U and marked I on Exhibit No. 5 is also a 
vacant piece of land in the vicinity of the 
Towers which Jiwaji Maneckji made over 
to the Trustees as a free Gift in 1866. 
He died withont having formally conveyed 
the land, and the Executors of his Will— 
Mr. Shapurji Jiwaji and his late brother 
Nowroji—by a Deed, dated the 22nd of 
of June, 1374, which is Exhibit No. 20, 
formally conveyed the land to the then 
Trustees. The donor never conferred on the 
Trustees the power of appointing their 
successors, and even the Deed of 1874 
does not purport to confer any such powers, 
the result being the defendants can make 
out no title to be Trustees of this 
property. 

The 13thly described property in Ex- 
hibit Uis marked J on Exhibit No. 5. 
The only document in connection with 
this property is Exhibit No. 21, which 
purports to be a Conveyance and a Deed 
of Trust and was executed on the 15th 
of December, 1874. From this document 
it appears that Nowvroji Jamsetji Wadia 
made a free Gift of this property to charity 
and handed it over “to the Parsi punchayet ” 
as far back as 1842. He executed no Deed 
of Gift or Conveyance. Thirty-two years 
afterwards, two sons and a grandson of 
the donor execute a Conveyance and pur- 
port to confer on the then Trustees power 
to appoint their successors. These people had 
no pight whatever to confer any such powers. 
The property had passed out of their family 
and had been in possession of the Trustees 
for over thirty years, and it is difficult to 
conceive why such a Conveyance was ob- 
tained. It may have been obtained for 
better security or greater caution, but the 
executants of the Deed had no right what- 
ever to confer the powers of nppointment 
they purport to confer on the Trustees of 
1874, ; 

The property l4thly described in Exhibit 
U and marked K on the plan &xhibit No 5 
js another piece of vacant land which the 
late Jamsetji Nusservanji Dady gave as a 
free Gift to charity jn “ commemoration of 
the name” of, his father, and conveyed the 
same to the Trustees by a Deed of the 
23rd of January, 1875, Exhibit No. 22. 
The denor confers no power on the Trustees 
to appoint their successors, and the appoint- 
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ment of the defendants as Trustees of the 
property must, therefore, be treated as 
invalid, E 

One Andhiaroo Rustomji Sorabji Sethna 
made a Gift of the property 15thly described 
in Exhibit U for the benefit of the Parsi com- 
munity. This property is the Churniwady 
Nasakhana, und was conveyed to the Trustees 
by the Deed of the 9th of December 1852, 
Exhibit No. 23. By this Deed, the donor 
confers the right of appointing new Trustees 
on the Parsi punchayet of Bombay. The 
Parsi punchayet never made any appointment 
during its existence, but the Trustees on 
the 22nd of June, 1874, executed a Deed. 
which is Exhibit No. 24. One of the re- 
citals in the Deed is so remarkable that 
I cannot resist reproducing it here. It 
runs thus :— 

“ And whereas the power of appointing 
new Trustees contained in the said 
hereinbefore recited Indenture of 
the 9th of December, 1852, hath 
hitherto been unexercised and the 
premises subject to the Trust thereof 
are now vested in the said Sir 
Jamsetji Jijibhoy (party hereto) 
as the sole surviving Trustee of 
the said Indenture ;and whereas 
the said Parst punchayet of Bombay 
now consists of and zs represented by 
the following persons, that is to say, 
Sir Jamsetji Jijibhoy (party hereto), 
Hirjibhoy Hormusji Sethna, Mer- 
wanji Framji Panday, Cursetji 
Fardoonji Parukh, and Dinsha 
Manockji Petit. And whereas the 
said Sir Jamsetji Jijibhoy, Hirji- 
bhoy Hormusji Sethna, Merwanji 
Framji Panday, Cursetji Fardoonji 
Parukh, and Dinsha Manockji Petit, 
as constituting and representing the 
Parst punchayet of Bombay, are now 
desirous to exercise the power in 
that behalf given to them by the 
said hereinbefore recited Indenture 
of 9th December, 1852, to appoint,” 
ete., etc. 

By this deed they appoint themselves Trus- 
tees of this property. The statement in the 
recital—that the Parsi punchayet then, that is 
in 1874, consisted of the persons mentioned 
there—is palpably incorrect. The defend- 
ants’ secretary has told us that the punchayet 
ceased to exist at the latest in 1862, 
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and before us the defendanis’ counsel has 
deliberately and emphatically denied that 
his clients are the successors of the old 
punchayet. As I stated before, the ideas and 
conceptions of the defendant's predcessors 
were in the most hopeless confusion as to 
their real position, and they assumed all sorts 
of powers and privileges which they had ro 
tight whatever to do. With reference to this 
property, the donor conferred the right of 
electing new Trustees on the Parsi punchayet ; 
and neither the defendants, nor their immedi- 
ate predecessors, were so elected by the Parsi 
punchayet, and they cannot, therefore, claim to 
be properly-appointed Trustees of this pro- 
perty. 

The properties 16thly and 17thly, described 
in Exhibit U, are vacant pieces of land added 
to the Tower of Silence property and are 
marked Land M. on the plan, Exhibit No. 5. 
They were both purchased ont of the General 
Charitable Fund, and the defendants’ posi- 
tion with respect to those properties is the 
same as their position with respect to 
that Fund. 

The 18thly described property in Exhibit 
Uis another piece of vacant land added to 
the Tower’s property. It is miarked N on 
the plan, Exhibit No. 5,and the only docn- 
ment produced befora us relating to this 
property is a Deed of the 31st of May 1873, 
Exhibit No 30. This document is of use 
only in so far as it traces the history of this 
piece of land. 1t appears to have been origi- 
nally purchased in 18381 by Jehangir Nus- 
serwanji Wadia and his son-in law Maneckji 
Nowroji Wadia. Maneckjidied on the 14th 
of November 1887. Shortly before his 
death, he transferred his interest in the land 
to Jehangir, In 1839, Jehangir made a Gift of 
this property for charitable purposes to the 
Trustees of the Parsi punchayet with the con- 
sent and approbation of all the members of 
his and Maneckji’s family. In the year 1839, 
actual possession of the land was made over 
to the Trustees, and the same remained in 
their possession ever since. Jehangir died in 
1843. Previous to his death, Jehangir 
made a Will, whereby he appointed his widow 
Maneckbaiand his daughter Motlibai theexecn- 
trices thereof and his heivesses. The Trustees in 
1873—thirty years after the death of Jehan- 
gir—asked Maneckbai and Motlibai to for- 
mally convey this property to them, and they 
do so by this Conveyance of the 3lst of May 
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1873. Motlibai’s son, Mr. Nowroji, and the 
late Mr. Nusserwanji join in the Conveyarce. 
This deed purports to confer power of 
appointing their successors on the Trustees. 
In 1873, neither Maneckbai, Motlibai, nor 
her sons had any interest whatsoever in the 
property. Jehangir had parted with posses- 
sion of ‘this property 34 years before the 
dato of the Coveyance, and all the executing 
parties, executing the Deed in 1873, had no- 
thing in them to convey and transfer. They 
had no right to appoint Trustees to this 
property, and certainly had no right what- 
ever to confer power of appointing succeed- 
ing Trustees. The defendants’ claim to be 
Trustees of this property is, therefore, bad. 
Properties 19thly, 20thly, 2latly, 22ndly 
and 28rdly, described in Exhibit U are all 
vacant pieces of land added to the com- 
pound of the Towers of Silence. They 
are marked on Exhibit No. 5 O, P,Q, R and 
S. They were all purchased with the 
moneys taken out of the “Fund for Ex- 
penditure in connection with the Towers of 
Silence.” This Fand is No. 23 in Exhibit 
No. 60, and was started in 1875 by inviting 
subscriptions from the Parsi public. I£ the 
defendants are not validly appointed Trustees 
of this Fund, they are not Trustees of these 
propertios. It may be mentioned here that 
the Conveyance in connection with property 
20thly described conveyed another piece 
of land also to the Trustees. This they 
subsequently exchanged for property 
Q5thly described in Exhibit U. This 
piece of land is marked U on the glan, 
Exhibit No. fi, and must fall in the same 
category as the other properties bought from 
Fund No. 26. 
The 24thly described property in Exhibit 
U is another piece of vacant land in the 
vicinity of the Towers and is marked T on the, 
plan, Exbibit No. 5. This piece of land 
was made over tothe then Trustees os a 
Charitable Gift by the 2nd plaintiff by a 
Conveyance of the 15th of November 1883, 
Exhibit No. 39. The donor confers no powers 
on the survivors to appoint a successor in 
the place of a deceased or retiring Trustee. 
The donor Sir Cavasji Jehangir is before 
us and keenly contests tHe assumptionof such 
powers by the Trustees. 
I have dealt with the 25thly described 
property and the last property that remains 
to be considered is property 26thly, described 
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in Exhibit U and marked V Exhibit No. 5. 
This is also a piece of vacant land in the vicini- 
ty-of the Towers and was conveyed to the 
Trustees asa free Gift to charity by the 
late Muncherji Framji Cama by a Convey- 
ance of the 14th of August 1884, Exhibit 
No. 41. It contains no power of appoint- 
ment of successors, and I find that the 
defendants are not validly appointod Trustees 
of both the 24thly and 26thly described pro- 
perties. 

Ihave now dealt with all the immovable 
properties comprised in the General Trust 
Deed of 1884. There are some -properties 
acquired after 1884, but the Court is not 
coucerned with them in this suit. It has 
been argued before us that in some of the 
Conveyances executed by the donors of 
some of these properties they have expressly 
authorised the Trustees to join in the 
scheme for a General Trust Deed that was 
in contemplation and to include those proper- 
ties in the General Deed, and by that Deed 
declare any other. powers or Trusts not 
inconsistent with the original Deeds; and 
that the power of appointing successors 
contained in the General Trust Deed is one of 
such powers which the Trustees had author- 
ity to confer, if not being inconsistent 
with the original Trusts. This argument is 
neither sound nor convincing. The mere 
authority to join in and include charitable 

~ properties in a General Trust Deed and 
the general clause as to limiting and 
declaring other Trusts and Powers consist- 
ant with the original Trusts and Powers 
cannot possibly empower the Trastees for 
the time being to arrogate to themselves 
an entirely new and most important power 
which the donor did not think fit to con- 
fer on them. The assumption of such a 
power is wholly inconsistent with the absence 
of such power in the original Deeds, and the 
insertion of such a power in the General 
Trust Deed of 1884 ıs, to my mind, wholly 
inoperative and ineffective. 

Tt was further argued before us that the 
power of appointment inserted in the Deed 
of 1884 was usually inserted in all 
— Trust Deeds of charitable properties, and 

~ reliance was plaSed for this proposition on 
a passage “in Tudor, at page 316. I find 
great difficulty in accepting that passage 
as a ‘correct enunciation of what usually 
happens in Trust Deeds of charity property, 
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more especially as the two cases in which 
the passage is based—in re 52 of 
George 3, Ch. 101, 12 Simons’ Reports, 
page 262, and re Conyer’s Grammar School, 
10 Hare, Supplement, page 5—do not at all 
justify the statement. Ib appears that the only 
authority for the statement is the case re 
Pickering’s Ohartty, where the Court authorised 
the Trustees themselves to fill up vacancies 
“as formerly.” It is possible that in that 
solitary case ancient usage may have 
induced the Court to confer on the Trustee 
this power; but it seems to me that, in 
the case of large charities, it would be the 
duty of the Court to see that there should 
be some responsivle electorate for the 
appointment of new Trustees, and the Court 
will not approve of any hole and corner 
arrangement for such appiontments. It 
seems to me that, in all cases where the 
donors of charitable bequests or gifts have 
not provided for the appointment of new- 
Trustees, those vitally interested in the 
charities and its due and effective admi- 
nistration should have some voice in 
deciding to whom the administration of 
such charities should be entrusted. 

Even at the risk of appearing tedisus, 
I have gone through this portion of the 
case with a certain amount of minuteness, 
because I felt that it -was due to the 
defendants and their legal advisers that 
they should have our veasons fully for 
our conclusions, in view of the fact that 
this portion of the case has been fought 
out on behalf of the defendants with great 
persistence, and has occupied a much greater 
portion of our time than the other and far 
more important part of the case. 

After the case had proceeded to a ‘certain 
stage, the Court suggested to the parties 
a compromise on the lines indicated by 
the Court. One of the terms of the sug- 
gested compromise was that the Court 
should declare the defendants not validly 
appointed, but, under the powers vested 
in the Court, would appoint them Trustees 
for life and order a scheme to be framed 
for the future appointment of Trustees in 
the place of dying or retiring Trustees. 
The defendants’ Counsel absolutely refused 
to consider this suggestion, and candidly 
told us that his clients had been ‘advised 
that ‘their position was unassailable,” and 
that they would be guilty of breach of’ 
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Trust if they consented to give up the 
right of the survivora to appoint a suc- 
ceeding Trustee in the place of a retiring 
or dying Trustee. If that is the legal 
advice they got, no blame whatever can 
attach to the defendants for the persistent, 
prolonged, and vigorous fight they have 
made in preserving to themselves a right 
which seems to me to be of no value, If 
the position contended for had been that 
each Trustee had the right by Deed or 
Will to nominate his successor, ib might have 
been a power of some value; but the right 
fought for was the right of the survivors. 
Their Counsel explained that they were de- 
sirous of seeing that the families that gave the 
largest donations to these charities should 
be represented on the Board of Trustees. 
This appeared to me to be very feeble ; for 
where is the guarantee that, after Sir 
Jamestji Jijibhoy or Mr. Bomanji Petit, the 
survivors will appoint o member of thé 
Jijibhoy or Petit family, whereas if there 
was a scheme it may’ possibly provide 
for such representation. When we 
made our suggestion, Mr. Strangman com- 
plained that woe had not heard the defend- 
ants’ case sufficiently on this head, and 
having regard to the fact that he was 
entirely guided in the conduct of this case 
by his eminent leader, as he repeatedly 
told us, we gave him the amplest latitude and 
heard him to the fullest extent. We regret 
to have to say that, if there was any Little 
lurking doubt in our minds as to the 
impression formed by us, that was com- 
pletely removed ; and the more we heard 
the defendants’ side of the case on this 
head the more convinced we felt that they 
had no case whatever 

It is a source of very great satisfaction to 
me to find that in the conclusions I have 
arrived at on this portion of the case, my 
learned brother Beaman entirely con- 
curs. 

We hold that the defendants are not 
validly appointed Trustees of any of the 
Funds enumerated in the three Schedules, 
Exhibits Nos. 54, 59 and 60. 

We also find that they are not validly 
appointed Trustees of any of the properties 
comprised in the General Trust Deed of 
1884, Exhibit U, except properties LOthly and 
ee described in the Schedule to the 

eed, 
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Having adjudicated on what we consider 
to be the legal rights of the parties, speaking 
both for my learned colleague and myself, 
we feel it our duty here to record that we 
have been drawn to these conclusions with 
much regret and great reluctance; and in 
holding that the defendants are not validly 
appointed Trustees of the punchayet Funds 
and Properties, we should not be taken to 
cast the smallest reflection on their integrity 
orhonour. The plaintiffs themselves, at the 
very threshold of the case, in their Plaint, 
have specifically stated that they “ make no 
charge of misconduct against any of the 
defendants.” The very first sentence of my 
notés of Mr. Lowndes’s opening for the plain- ` 
tiffs is:—'I charge no misconduct in the 
ordinary sense of the term.” 

In the course of his opening, no doubt, in 
the heat of advocacy, Mr. Lowndes did com- 
ment on one or two incidents in the case in 
forcible language, with a view to show that 
some of the defendants’ acts amonnted to legal 
misconduct, but as soonas Mr. Strangman 
began opening his case and complained that 
some of these observations had proved 
offensive to his clients, Mr. Lowndes, with 
that conspicuous candour which has always 
distinguished his career at the Bar, without 
hesitation and most unreservedly, withdrew 
everyone of such of his statements as may 
have been taken to reflect on the defendants, 
and specifically stated that his clients asked 
for the removal of the defendants only on the 
ground of invalidity of their appointment. 
Our declaration—that the defendants are nd& 
validly appointed Trustees—means_ their 
removal from office, but this is only due to 
technical defects in the appointment of 
themselves and their predecessors before 
them. Their administration of large Charit- 
able Funds and their management of pro- 
perties devoted tocharity have been so fair 
and faultless that not a complaint has been 
heard against them, and not a note of 
dissatisfaction sounded during the whole time 
they have been in office. But for the unfortu- 
nate controversy which formsthe subject-matter 
of the other branch of this case, no one—not 
even the plaintiffs, I think—would have 
thought of filing a suit afd challenging the 
validity of their appointment. “Just let me 
turn for one moment and consider who are 
the men the Court is constrained, on merely 
technical grounds, to remove from office? 
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The first defendant, who, to our great 
regret, died soon after the hearing of this 
ease concluded, was the grandson of that 
great Parsi Sir Jamsetji Jijibhoy, the first 
Parsi Baronet. He was practically the 
founder of those rehgious and charitable 
Institutions amongst the Parsis which have 
now reached such large proportions. The 
members of his family have contributed most 
munificently to those Funds and Charities 
which are now under our consideration. On 
the Ist defendant succeeding to the family 
ostates and title in 1898, he was unanimously 
appointed by the Parai community, in a 
public meeting assembled, their head and 
leader, and during his life commanded tho 
respect and esteem of the community of which 
he had been the elected head for nearly ten 
yeara. Who could have been a fitter man to 
be Chairman of the Board of Trustees to 
Parsi Charities than the titnlar head of the 
Batliwala family? The third defendant is 
now the only surviving grandson of the late 
Sir Jamsetji Jijibhoy, the first Parsi 
Baronet. 

The second defondant is the present head 
of the Allbless family—a family known for 
its many benefactions to the Parsi community. 
His mature experience and wisdom would be 
of the greatest value in the management of 
the various Fands and Institutions in the 
hands of the Trustees. 

The fourth defendnat is a member of the 
Oama family. Weare told he is the largest 
landowner in Bombay: that may be a very 
small qualification for being a Trustee; but 
there are other considerations—such as his 
position in the community, his knowledge of 
business matters, his known zeal in the 
welfare of the community—all which make 
him an extremely desirable Trustee of Charit- 
able Funds and Institutions. 

And, lastly, there is Mr. Bomanji Petit, the 
fifth defendant, who, though last in the list of 
the defendants, is foremost in the estimation 
of the Parsi community. He is the only 
surviving son of the late Sir Dinsha Petit, to 
whom the Parsi community must ever feel 
indebted for some of the most princely bene- 
factions during his life-time. Mr. Bomanji, 
following in the footsteps of his father, is 
recognised as one of the greatest benefactors 
of the Parsi community at the present day. 

These are the persons whom we are con- 
strained to remove from office, but, in order 
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to show our appreciation of them and their 
work, in the exorcise of the jurisdiction we 
have over public charities and of express 
authority conferred on this Court by sections 
85 and 45 of the Indian Trustees Act, XX VII 
of 1866, we appoint the surviving defendants 
Trustees of all the Funds and Properties 
dedicated or devoted to Parsi charities and 
known and spoken of as Funds and 
Properties of the Parsi punchayet, and we 
order that all Trust Funds and Properties do 
vest in them. : 

Soon after the death of the Ist defendant, 
the other defendants have filled up the 
vacancy amongst them by appointing the Ist 
defendant’s only son in the place of his father. 
Woe think this is very injudicious conduct on 
the part of the defendants, as their act may 
have tended to embarrass the Court. We find, 
however, that the choice of the new Trustee 
is not open to any objection. The present Sir 
Jamsetji has been, at a public meeting of the 
Parsi commanity, unanimously apppointed 
the head or * + * of the Parsi 
community, and is elected to’ the same position 
as his father occupied amongst his own 
people, and we appoint him as one of the 
Trustees jointly with the surviving defendants, 
and direct that the Trust Funds and Pro- 
perties do vest in him jointly with his co- 
Trustees. 


We do this because our findings will 
necessitate our referring the matter to 
the Commissioner for the purpose of 


framing a scheme for the appointment of 
new Trustees and it must necessarily take 
a longtime to frame and sanction sucha 
scheme. We think, therefore, that it is 
expedient to appoint Trustees immediately, 
and that cannot be done under the present 
circumstances without the assistance of this 
Court. We also think that these appoint- 
ments, at all events, should not be fora 
limited period but must be for life. Tull the 
scheme is framed and comes into operation, 
the Court will have to fill in any vacancies 
that may arise in the meanwhile. 

Our decree on this part of the case will be 
to declare that the surviving defendants are 
not validly appointed Trustees of all the 
Funds and Properties of the Parsi punchayet, 
except properties 10thly and 11tbly described 
in the Trust Deed of 1884, Exhibit U ; but 
that the Court apppoints them, together with 
the present Sir Jamsetji Jijibhoy, Trustees 


ry 
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for life of those Funds and Properties and 
vests all the Trust Funds and Propertics in 
them. 

Wo refer this matter to the Commissioner 
to frame a scheme for the appointment of n 
Trustee in the place of any one of the present 
Trustees dying, resigning, leaving Bombay 
for a period longer than six months, or 
“becoming incapable of performing his duties. 
Such scheme, after boing framed, should be 
submitted to the Advocate-General for his 
approval and then be brought before this 
Court for final sanction. The Advocate- 
General will be at liberty to appear and 
make any suggestion he may desire to make 
to the Court when tho scheme comes up for 
sanction. 


Tf, instead of it being referred to the 
Commissioner. either of the parties desire to 
refer the framing of a scheme to a Committee 
of Members of the Pars: Community, wo give 
them liberty to apply to us on notice to the 
other party. 

We could, if we choose, include in the 
scheme the 10thly and llthly described 
properties. The case of the ` Attorney- 
General v. The Dedham School (5), is a direct 
authority enabling tho Court to do go. 
Sir John Romilly, the Master of the Rolls, in 
that case held that though improper conduct 
was not even alleged against the Governors, 
that was a proper case fora scheme for the 
purpose of putting all the Funds and Pro- 
perties under ‘‘one uniform system of manage- 
ment.” We, however, do not desire to interfere 
in this manner. Ifthe defendants desire it, 
they may continue to be Trustees of these two 
properties. We have no donbt, however, that 
if, in the end, we are held to be right in our 
conclusions nnd the order for framing a 
scheme is put into operation, the defendants 
will consent to include these properties in the 
scheme. p 


I now turn to the consideration of the 
second branch of this suit; and here I mast 
speak for myself, as my learned brother, who 
is in entire accord with my conclusions on 
the first part of the caso, may posmbly not be 
in accord with some of the conclusions to 
-which I have arrived on this part of the 
case. 

The question for decision, involved in this 
branch of the case, is by far the more 
important of the two main questions in the 
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suit. This question between the plaintiffs and 
defendants is, as defined in the earlier part of 
this jadement :— 

“ Whether a person born in another faith 
and subsequently converted to 
Zoroastrianism and admitted into 
that religion is entitled to the 
benefit of the Religious Institutions 
and Funds mentioned in the Plaint 
and now ın the possession and 
under the management of the defen- 
dants?” 

Besides the religious and charitable Institu- 
tions under the management and control of 
the defendants, there are numerous other 
Institutions in Bombay, such as Atash Beh- 
rams, Agiaries, Dare Mehers, Sanitariums, 
etc., dedicated to the use and for the benefit 
of the Parsi community, with which the 
Court is not concerned, as they are under the 
control and management of the donors —their 
successors or other Trustees, In fact, the 
Court is not concerned even with all the Ins- 
titutions and Funds in the possession and 
management of the defendants; forthe plain- 
tiffs’ Counsel, at the hearing, has narrowed 
down his demands on behalf of the Converts 
to Zoroastrianism, whose cause the plaintiffs 
have so warmly espoused in this suit, and 
eonfined his contention to the Dockmas, 
Sagdis, Nasakhanas and the Godavra Agiary, 
and to only one fand—tho one for carrying 
the dead bodies of all Zoroastriansto the 
Towers of Silence. 

The plaintiffs contend that the Zoroastrian. 
religion not only permits but enjoins tfe 
conversion of aliens born in another faith, and 
that the moment an alien is invested with a 
Sudra and Kusti, after undergoing the Navjot 
ceremony at the hands of a Parsi priest, he 
or she is invested with all the rights and 
privileges of a born Zoroastrian and is entitl- 
ed to the benefits of all religions and charit- 
able Institutions and Funds that exist for 
the benefit of the Zoroastrian community. 
They say the defendants have threatened to 
excludo such Converts from the benefits of the 
Funds and Institutions under their control 
and management, and they have instituted 
this suit, as the champions of such Converts, 
to obtain from the Court # declaration that 
such Converts are entitled as of right to par- 
ticipate in the benefits of the religious and 
charitable Institutions and Funds established 
for the use of all Zoroastrians. 
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Although this portion of the suit is one of 
the two main branches of the sut, for all 
practical purposes, this suit is really œ con- 
solidation of two suits. The two branches 
have nothing whatever in common with each 
other. The two questions in the suit are 
wholly distinct and separate from each other. 
Each branch is a sait by itself. Entirely 
different considerations apply to each of the 
two branches. Counsel for both parties have 
divided their arguments under two distinct 
heads. There is scarcely an argument or 
consideration which 18 common to both 
branches. The two questions stand apart 
and are independent of each other. The two 
branches are practically two separate suits, 
quite independent of each other; and I pro- 
pose to treat the question involved in this 
branch of the suit as if it had been raised in 
a suit separate and independent of a suit in- 
volving the question of the validity or other- 
wise of the Trustees’ appointment. 

In the 3rd and 4th paragraph 
written statement, the defendants raise 
n question which, in my opinion, goes to the 
very root of this part of the plaimtiffs’ case. 
In paragraph 3, they question whether the 
plaintiffs are entitled to maintain the suit 
in the interest of a person who is not a 
party to the suit and in -paragraph 4 they 
say — 

“The plaintiffs do not allege in the plaint 
that any rights of theirs in any 
of the properties referred to in their 
plaint have been denied. The do- 


ey fendants submit that the plaint dis- 
closes no cause of action in the 
plaintiffs.” 


In other words, the defendants contend 
that the plaintiffs are not ontiteld to main- 
tain the snit in respect of the reliefs they pray 
for in this branch of their case. The questions 
that arise for consideration on this plea of the 
defendants are many and varied. Are the 
plaintiffs, collectively or individually, entitled 
to the reliefs they claim P Have they or any 
of them a right of action against the defend- 
ants ? Have they any cause of action 
against the parties whom they have brought 

-~ before the Court ? Have they disclosed any 
such cause of action in their plaint? Have 
any of their rights boen denied, infringed, or 
threatened to be infringed ? Have the 
defendants been guity of such acts as 
would entitle the plaintiffs, jointly or singly, 
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to maintain an action against them? Have 
thoy suffered any wrong which calls for 
a remedy P If they are not entitled in their 
personal capacity—individually or separately 
—to maintain this portionof their suit, does 
the consent of the Advocate-General to 
institute this suit—obtained in accordance 
with the provisions of section 539 of the 
Civil Procedure Code—make any difference 
in their position P Arethey entitled to the- 
relief or reliefs they claim ? 

Before entering upon the consideration of 
these questions, 16 would be useful to ascertain 
exactly what is the relief they claim. Shorn 
of all technicality and divested of all legal 
phraseology, the plaintiffs ask for nothing 
more than a bare declaration that an individual 
born in an alien faith, bat subsequently 
‘converted to Zoroastrianism, is entitled to 
all the benefits of all the religious and 
charitable Fonds and Institutions which 
exist for the benefit of the Zoroastrian 
community, and which are under the control 
and management of the defendants. The 
prayers on this head are (e), (d), (e), (A) 
and (4). At the hearing, however, all that 
we were asked to do was to ascertain the 
real Trust on which the Funds and Pro- 
perties in question were dedicated, to de- 
clare such Trust, and, if necessary, to rectify 
the Trust Deeds of 1851 and 1884 accord- 
ing to the decision of the Court. Are the 
plaintiffs entitled to these reliefs P Are 
they entitled to maintain this suit in pursnit 
of the reliefs they claim ? My answer to 
these questions is in the negative. - The 
plaintiffs are, every one of them, born of 
Parsi parents, and born in the religion of 
their forefathers. They all profess the 
Zoroastrian religion. They are undoubtedly 
entitled to enter the Godavara Agiary, and 
mako as much use of it as uny other Parsi 
is entitled to make. They are clearly en- 
titled to participate in every Fand that 
exists for the benefit of all Zoroastrians, 
including the Fund for carrying all Zoro- 
agtrians to the Towers of Silence. They are 
entitled, as of right, to have their bodies 
disposed of in the Towers on their death. 
Has any one challenged their rights ? Has 
any one disputed these privileges P Has 
any one even remotely or indirectly suggested 
that they are not entitled to those rights ? 
Have the defendants denied to them any 
single one of thew rights and privileges ? 
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Have the defendants done or said anything 
which, by any stretch of imagination, may 
be taken to be an invasion or an infringe- 
ment of their rights ? Have they a wrong to 
remedy ora grievance to redress? To all 
these questions, there is but one answer, 
and that is an emphatic negative. The 
word “relief” necessarily implies the pre- 
existence of n “wrong.” To have that wrong 
redressed in a Court of Law is the privilege 
of every subject of the Crown. ` That wrong 
cafe be redressed by an action. Theright of 
action is vested in the person that is wronged. 
An action is a legal proceeding, whereby a 


person demands his rights, which may be- 


denied or infringed or threatened to be in- 
fringed, and claims to have those rights en- 
forced and to have his wrongs redressed. In 
Lord Halsbury’s Laws of England “ an action, 
according to the legal meaning of tho term,” 
is defined as “a proceeding by which one 
party seeks in a Court of Justice to enforce 
some right against, or torestrain the com- 
mission of some wrong by, another party.” 
In the same paragraph, defining an action, 
it is stated : — 
‘ More concisely, it may be said to be 
‘the legal demand ofa right’. 
It implies tho existence of parties, 
of an alleged right, of an alleged 
infringement thereof (either actual or 
threatened) and of a Court having 
power to enforce such right.” 

In this action, we have the parties, we have 
their rights, and we have the Comt having 
power to enforce those rights, but where isthe 
infringement, either actual or threatened P It 
is no use whatever disguising the fact that the 
plaintiffs have not come before the Court to 
claim or enforce their own rights, redress their 
own wrongs or remedy their own grievances, The 
fight is not on theirown behalf but on be- 
half of the 6th plaintiff’s wife. With this 
lady is brought in another Rajput lady, of 
whom we have heard but very little. What 
the defendants in effect have done is to publicly 
notify that they will not allow these two 
ladies to participate in the benefits of the 
Funds and Institutions under their manage- 
ment. Although the resolutions and noti- 
fications in the pleading mentioned are in 
general terms, and refer to. all aliens who 
may be converted to the Zoroastrian faith, 
they are undoubtedly aimed at these two 
ladies, who claim to have been admitted 
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into the Zoroastrian faith. The action of 
the defendants was taken in obedience to 
the behests of the whole community, in a 
public meeting assembled ; and such behests, 
the defendants rightly submit, they were 
bound to carry out. It is not, therefore, the 
rights of any of the plaintiffs that are in- 
fringed orthreatened. Nobody knows—neither 
the plaintiffs nor the defendants—whether 
the Rajput lady desires to go to the Godavara 
Agiary, or to be carried to the Towers of Silence 
after death, but we do know that the French 
lady claims those rights, or rather, to be more 
accurate, the plaintiffs say she claims them 
—for I really do not know whether she 
does so or not. She is not before us as a 
party ; she was not before us as a witness ; 
and even her husband, who is a party to 
the suit and attended the Court during 
most of the hearings, has not chosen to 
tell us whether his wife is really desirous 
of going to the Godavara Agiary, or, in 
the remote contingency of her dying in this 
City, of being conveyed to the Towers of 
Silence. 

Are the plaintiffs entitled to carry on 
a fight on somebody else’s behalf when that 
somebody does not come before the Court— 
does not ask for redress-—does not appeal to 
the Court for its assistance P She is an 
entire stranger to this action. She has 
abstained from seeking the assistance of the 
Court and the abstention appears. to me to be 
tntentional and deliberate. Although the 
defendants have taken this point in their, 
written statement and raised a distinct 
issue thereon, and although the point was 
pressed by their Counsel-in the course of 
the hearing, no application was made, either 
before or even at the hearing, to add the lady 
as a party plaintiff. Is this Court to go 
out of its way and render assistance to a 
party who does notseek such assistance P 
Are we here to listen to discussions the 
value of which, as far as this suit is con- 
sidered, are, in my opinion, purely academic ; 
and exercise our powers in favour of a 
party or parties who do not ask us to do 
anything of the kind; and declare and ad- 
judicate upon the rights of people who are 
not before us—and that at the kidding of 
other people whose rights are not infringed 
or threatened and who have themselves no 
wrongs to redress and no grievances to 
remedy ? 
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“ Actio non datur non damntficato” is a 
maxim of law which governs that branch of 
the law which deals with the rights of subjects 
to maintain actions at law. “An action is not 
given to him who is not injured.” 

The plaintiffs in this case, either collective- 
ly or individually, are not in any way injured 
or damnified by the action of the defendants. 
The Resolutions and Notifications published 
by the defendants have not injured the plain- 
tiffs or invaded their rights. They have no 
complaint to make on their own behalf. 
All they say is: “The defendants have 
announced their determination to deprive 
converts to Zoroastrianism of certain rights 
and privileges of participating in Properties 
and Funds under their management. We 
are of opinion that their action is unjus- 
tifiable. We, ask the Court to declare that 
the defendants are guilty of wrongful 
conduct. They have threatened to infringe 
the rights of two ladies, and their conduct 
amounts to an invasion not only on the 
rights of these two ladies, but of others 
who may inthe future embrace Zoroastrian- 
ism.” We, sitting here, have not heard 
that these two ladies claim any such rights 
as the plaintiffs claim for them in 
this suit. The plaintiffs know nothing 
whatever -about the Rajput lady: and, as 
to the Frénch lady, none of the plaintiffs 
have taken the trouble of telling us that 
this lady has felt hurt at the action of the 
defendants, or has expressed a desire to parti- 
cipate inthe Charitable Funds and Properties 

«administered by the defendants. 

The great mischief of entertaining actions 
ofthis kind would be that, besides laying the 
defendants open to all sorts of action at the 
instance of people who have no wrongs to 
remedy and no rights to vindicate, the judg- 
ment of the Court would not be binding on 
those very parties on whose behalf the action 
is filed. It is quite clear that the rights and 
remedies of these two ladies would not, in the 
least, be affected by ourjudgment in this suit. 
Assuming that, onthe merits, this Court decided 
adversely to the contentions of the plaintiffs, 
thereis nothing to prevent any one of these two 
ladies, or both of them, filing suits against the 
defendants for tle ascertainment and declara- 
tion of those very rights which we are asked to 
adjudicate upon in their absence and behind 
their backs. They would very rightly say: 

We weretnot heard in support of our claim and 
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we are not bound by what the Court did in our 
absence.” The partics supposed to be injured 
by theactionof thedefendants have notinvoked 
the assistanceof this Court, and I am of opinion 
that the Court ought not to go out of its way 
and pronounce its judgment on the rights of 
people who are not before the Court, at the 
bidding of people who must be regarded as 
merestrangers. 

It is, however, argned that the plaintiffs 
having obtained the previous consentof the 
Advocate-General to the institution of this suit 
under the provisions of section 539 of the Civil 
Procedure Code, they as persons interested inthe 
Trasts created for public, religious and charit- 
able purposes, are entitled to maintain the suit, 
even though they may not have been entitled 
to maintain the samein their individual or 
personal capacities. It is contended that the 
defendants are guilty of breach of trust in the 
administration of the charities entrusted to 
them, and that the plaintiffs, as persons interest- 
ed in the Trusts, are entitled to maintain this 
suit under section 539 of the Civil Procedure 
Code. : 

It seems to me that section 539 is wholly 
inapplicable to this portion of the suit, and 
the consent of the Advocate-Genoral makes no 
difference whatever in the status of the plain- 
tiffs. It is to my mind wholly immaterial 
whether the consent of the Advocate-General 
was or was not obtained for the institution of 
this part of the suit. Section 539is very limited 
in its scope and operation. It contemplates the 
institution ofa suit to “obtain a decree ” for 
reliefs that are strictly confined to five heads. 
The first branch of the suit clearly falls under 
the provisions of this section for the plaintiffs 
have obtained a decree under three of the five 
provisions of the section, vic.,(a)theappointment 
of new Trustees, (b) vesting Trust Property in 
Trustees, and (e)settling a scheme. It cannot 
be pretended that the reliefs asked for in this 
branch of the case—namely, the ascertainment 
and declaration of what are the Trusts, the 
rectification of the Trust Deeds, a declaration 
that the defendants have either wrongly 
declared the Trusts in the Deeds or wrongly 
interpreted the Trusts therein—fall under any 
of the five heads mentioned in section 539 of 
the Code. This branch of the case is most 
clearly nota snit instituted for obtaining a 
Decree (a)for appointing new Trustees, (b)for 
vesting propertyin the Trustees, (c) for declar- 
ing the proportions in which its objects are 
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entitled, (d) forauthorising any Trust property 
to besold, mortgaged, ov exchanged, and (e) 
for settling a scheme of management. The 
words “ further or other relief” that follow 
must necessarily be construed toiefer to reliefs 
“ejusdem generis” and not to reliefs wholly 
_ outside those specifically defined under these 
five heads. 

Because the plaintiffs have a good cause of 
action to institute a suit for obtaining certain 
reliefs under acertain section 539, and they 
institute that suit to obtain such reliefs, after 
- obtaining the Advocate-General’s consent they 
have no right to smuggle into it another sub 
claiming other rehefs wholly different from 
those contemplated in the section, and then 
contend that they are entitled to maintain the 
whole suit, simply because they choose to 
consolidate two suits into one—one clearly 
within the purview of the section, the other 
wholly outside of 16. 

Reliance was placed on the case of Thacker- 
sey Dewraj v. Hurbhum Nursey (6), but a care- 
ful study of it will show that there is nothing 
in the decision that militates against the view 
I take of the position of the plaintiffs in this 
suit, In that suit it was held that it did not 
fall either under section 30 or section 539 of 
the Code. It was there held that “ if the 
plaintiffs had any right of action, it was a 
complete right of action vested tn each of them. 
They sued as subscribers tothe temple and 
devotees of the idol, and as such each hada 
right to complain of mal-administration.” 
Tt was further held that ‘‘ any person interested 
inthe proper observance of a religions endow- 
ment may sue in his own name to have the 
Trust property administered.” That suit 
mainly related to mal-administration of certain 
funds whereby large sums were lost. 

The nature of the plaintiffs’ complaint in 
this suit is quite different. They complain of 
no majl-administration of charity Funds or 
Properties in which they are interested. 
By theaction of the defendants,the plaintiffs— 
either as subscribers to the Funds or as devo- 
tees of the Temples or as participators in the 
benefits of the>charitable Institntions—are 
not in the least degree damnified or injured. 
All they say is: “Defendants threaten to 
commit a breach of their duty whereby some- 
body else will beinjured.” Let that somebody 
come forward and complain. The learned 
Judge trying the suit in Thackersey Dewrag 

(8) 8 B. 482. 
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v. Hurbhum Nursey (6) to which I have refer- 
red, held that section 539 of the Code is 
permissive or directory and not mandatory, 
and that it did “not prohibit a private 
suit.” ý 

Mr. Mulla, in his commentary on sec- 
tion 589 of the Civil Procedure Code, 
deduces at page 487 of his book the follow- 
ing proposition as the result of the author- 
ities he cites there :— 

“ Suits brought not to establish a public 
right in respect of a public Trust, 
but to remedy a particular infringe- 
ment of an individual right, are 
not within the section.” 

I em in entireaccord with this proposition. I 
am of opinion thatitcorrectly defines the scope 
of the section. This is undoubtedly a suit for 
the purpose of remedying an alleged infringe- 
ment of an individual right, and, as such, is 
clearly not within the section 

This section contemplates a suit either in 
the name of the Advocate-General at the 
instance of relators, or a suit in the name 
of partics “ having an interest in the Trust” 
with the consent of the Advocate-General. 
It seems to me very clear that “interest” 
of tho parties here contemplated must be 
the ‘‘interest” that is threatened or in- 
fringed. Otherwise the result may be the 
infliction of grave injustice on parties who are 


not before the Court and who are not heard. 


It was contended before us that, this being 
a suit with the consent of the Advocate- 
General, the Court was competent to adjudi- 
cate upon rights of Converts to Zoroastrian- 
ism. Assuming that the decision is against 
the contentions put forward by the plaintiffs, 
the converts would naturally say :— Wo are 
not bound by your decision: we never asked 
you to adjudicate on our rights. You 
never heard us Yoı don’t know what 
documents we have in our possession in 
addition to what the plaintiffs produced 
before you. What right had the Court to 
decide questions relating to our rights in 
our absence, behind our backs and without 
giving us a hearing ? 

Even if the view I have taken as to the 
scope of section 539 was erroneous, and 
assuming that the suit fall within the 
scope of that section, I would still hold 
that it was badly constituted and was not 
maintainable, the plaintiffs not having the 
“interest contemplated by section 539, 
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The object of having relators in a suib in 
the name of the Advocate-General, and of 
having plaintifs who have an “interest in 
the Trust” in a suit with the -Advocate- 
General’s consent, is to have in the suit parties 
who are interested in asserting the rights 
and in redressing the wrongs for which the 
suit is filed. The Converts whose rights 
we are asked to adjudicate upon have 
never been heard by us; they have never 
had a chance of putting their case before 
us; no one represents them ; the Advocate- 
General knows nothing of their case; they 
never had a chance of putting their cases before 
the Attorneys or Counsel appearing for the 
plaintiffs. These are considerations that ought 
to govern our actionon principle. It may be 
that the plaintiffs have presented to us the 
case of the Converts in its best aspect, but 
the question whether this part of the surt is 
maintainble by them is a question of prin- 
ciple, and I feel that we ought to regard it 
from that point alone. 

Regarding this branch of this suit, as a 
snit it is either a suit under section 539 
or it is a private snit. As shown above, 
the reliefs claimed are clearly outside of 
the scope and operation of that section, and 
the suit cannot be said to be a suit under 
section 539. If, then, that section has no 
applicability, it must be treated as a 
private suit. As a private suit, the plain- 
tiffs not being the persons damnified they 
have no right to maintain it. 

Regarded from either point of view, I come 
tofhe conclusion that the plaint discloses no 
cause of action in the plaintiffs; that the 
plaintiffs have no cause of action whatever 
against the defendants ; that they have no 
right of action in them to claim the reliefs 
they do; and that they are not entitled to 
maintain this branch of the suit. 

I would, therefore, dismiss this part of the 
suit, and find against the plaintiffs on the 
issues which raise the question of their right 
to maintain this sait. 

So far as I am concerned, I might stop 
here and refrain from finding on the merits 
of the questions raised in this part of the case. 
Such a course, however, is, I think, not open 
to me. Although gny mind on the point I 
have discussed is free from doubt, itis possi- 
ble that I may be wrong in the conclusions I 
have arrived at. Having regard to what I 
have said above, I am most averse to say 
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anything on the merits. I feel that it would 
be most unfair to the parties, whose fight 
the third parties carried on before us, to 
express my findings on the merits in the 
absence of the parties whose rights are affect- 
ed. I feel, however, at the same time, that 
it would be a disastrous thing for the pirties 
if the case is sent back some months hence to 
find on all issues, ın the event of my finding 
on the preliminary point being found to be 
erroneous. There has been an enormous 
expenditure of time, labour, and money in 
this case. I, think 16 is extremely des- 
able that this litigation should reach the 
final Court of Appeal in as complete a form as 
possible. These considerations compel me to 
enter into a full discussion of all the points 
argued before us. However adverse my 
findings may be to the Converts, I feel that 
they will do no injustice to anybody, as 
our judgment in this case cannot possibly 
bind those who now claim to be Converts or 
those who may make a similar claim 
hereafter. 

Even if I had come to a different conclusion 
on the technical point of law I have discussed 
above—even if, in the end, it is found that my 
conclusions on the point are erroneous—so 
far as Iam concerned, my decision on the 
merits leads to the same result. 

The plaintiffs are not content to base their 
case merely on the ground that the Zoroastrian 
religion not only permits but enjoins 
conversion. they go further, and con. 
tend that it has been usnal and customary 
amongst Parsis to admit Juddins—that is, 
persons born in another faith—into their 
religion. They say that such Juddins, on 
being admitted into the Zoroastrian faith, 
became not only Zoroastrians but Parsis; and 
that such converted Parsis have been always 
allowed to be carried to the Towers of Silence 
on thew death, and that during their life-time 
they have entered all places of religious 
worship, such as Atash Behrams, Agiaries, 
and Dare Mehers, as a matter of right. 

The plaintiffs’ contentions shortly put 
are :—It is both usual and customary for 
Parsis to admit Juddins into their religion 
and give them all the benefits of all religious 
Funds and Institutions endowed or dedicated 
for the benefit of their own people. 

They further contend that by the mere 
performance of the Navjot ceremony by 
a Parsi priest, thereby putting on a Sudra 
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and Kusti on the person of a Juddin, he 
makes him or her a full-pledged Zoroas- 
trian without any other religious ceremony. 

The defendants dispute the correctness of 
these contentions: they say that, although the 
Zoroastrian religion permits of conversion into 
the faith, the Parsis, ever since ther advent 
into India, have not admitted a duddin 
into their fold; that no entire alien, 
that is, a person born of non-Zoroastrian 
parents, has ever been admitted into the 
faith. They admit, however, that children 
born of a Zoroastrian father by an alien 
mother have been allowed to come into their 
fold by the performanca of the Navjot cərə- 
mony, by investing such children with tho 
Sudra and Kusti. 

In order to controvert the contentions of 
the defendants that itis nob customary to 
admit Juddins or entire aliens into the 
Zoroastrian faith, and that even ifthe religion 
enjoined conversion, such tenet of the religion 
had fallen into utter disuse, and that long- 
continued usage prevailing amongst the 
Parsis prevented the admission of Juddins to 
Zoroastrianism, the plaintiffs called certain 
witnesses who professed to give some concrete 
instances of conversions of Juddins into 
Zoroastrianism. It will clear the ground and 
facilitate farther discussion if I deal with 
this evidence, in the first instance, and record 
my findings thereon. 

The very first witness called on behalf of 
the plaintiffs is Mr. Pestanji Framji Bhow- 
nagree, a Government employee in the Secreta- 
riat, getting a hundred rupees a month as his 
salary, He is 52 years of age, and came to 
Bombay from Surat when he was 23 years 
old. He has since visited his home at Surat 
off and on during the holidays. When at 
Surat, he lived with his father and grand- 
father in their family house. Mast, if not the 
whole, of this witness’s evidence is based on 
what the elder members of his family told 
him, and, in my opinion, this evidence is 
worthless; but we admitted this and other 
similar evidence on the authority of what their 
Lordships of the Privy Council say in 
Garuradhwaja Prasad v. Superundhwaja Prasad 
(7). AfterI had recorded this evidence, I found 
that it fell precisely mader the category of 
evidence against which their Lordships wished 
to guard when they said: ‘But it must be 
the expression of independent opinion based 

(7) 27 I. A. 288 at p. 251; 28 A. 37. 
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on hearsay and not mere repetition of hearsay.” 

When the statements made by this witness 
wera subjected to cross-examination, without 
exception, every one of his statements which 
Were in any way material to the questions 
befora the Court were a mere repetition of 
hearsay.” Mr. Lowndes, when he pressed us 
toadmit this and other similar evidence, 
tried to bring it under the roling of tho Privy 
Council by saying that the evidence of the 
witness was the expression of his independent 
opinion based on hearsay. In order to make 


“the evidence fall within the ruling mentioned 


above, Mr. Lowndes framed his questions to 
make it appear to the Court that the witness 
was giving his opinion ; and after he got this 
witness to say that ho had formed an opinion 
and that that opinion was that he thought it 
was customary amongst his community to 
convert aliens into the Zoroastrian religion, he 
launched him into pure unadulterated hearsay 
of the most unreliable description by asking 
the witness to give his reasons and grounds 
for his opinion, and to cite instances on which 
he had formed his very reliable and independ- 
ent opinion. Let us for one moment look 
into that evidence and see what it amounts to. 
He said, in lis family there were four 
individuals who were converted Juddins. They 
were Jivi and Rupli, Rustom and Jina. 
Rustom and Jina were the sons of Jiw. Rus- 
tom married first Rupli, then a woman called 
Dhunbai, and then a third wife named Awabai. 
He had a son named Temulji, who was a 
stationmaster at Bhynder. The witness talked 
very glibly about these peoples’ conversioys, 
their death, their funeral ceremonies, and 
their disposal in the Towers of Silence; but, 
in the end, it turned ont that he knew very 
little personally of what he was talking, for he 
said—almost at the beginning of his cross- 
examination— I personally know nothing 
about any conversion.” When first examined, 
he said: “1 don’t know who the father of 
Jina and Rustom was.” In cross-examination, 
referring to these two persons, Jina and 
Rustom, he said . “ I have no idea as to who 
their father was or when or where they were 
born.” In answer to the Court, he said : “The 
children of Jivi were born in my grandfather's 
houso ” : *, Jivi’s husband 
was also purchased by my grandfather. He 
lived in my grandfather’s house, but I had 
not seen that man * * * I don’t 
recollect what the name of Jivi’s husband 
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was. Perhaps my grandfather or father did 
tell me the name, but I don’t recollect.” 

His evidence came toa close on the 14th 
of February. Some days afterwards, the 
defendants having made enquiries and gather- 
ed information, their Counsel applied for 
permission to recall the witness and he was 
further cross-examined on the 24th of 
February. He was asked about the namgahran 
of his family. A namgahran literally means 
& record of names. Amongst Zoroastrians, 
it is customary when a priest recites prayers 
in a Parsi house to invoke blessings on the 
souls of the dead members of the family ; and 
most families havea sort of book in which 
the names of the dead members of the family 
are recorded. It is usual to couple the 
names—with the name of the father or 
husband—and use the word “ Behedin” or 
“ Ervadin ” between the two names. The 
family priest would know the namgahran of 
his employer by heart, and the witness pro- 
bably knew that although the namgahran of 
his family was not then forthcoming, it did 
exist and there would be people who would 
be able to recite it, so he had to admit that 
Rustom’s father in the namgahran was men- 
tioned as Sorabji. This witness then said: 
“I did not know Sorabji. I heard that he 
had been converted 100 or 125 years ago. 
Sorabji was the husband of Jivi . tI 
did not remember about Jivi’s husband when 
I gave evidence.” 

“The statement in the last sentence quoted 
by me, I refuse to believe. He was pressed 
othe point of Jivi’s husband and deliberate- 
ly pretended ignorance. He knew the object 
of the questions, as may be gathered from 
the following answer he gave to the Court :— 
“I knew that Parsis in the Surat District 
kept Dubris as mistresses. In Surat itself 
Parsis did keep Dubris but not in their houses.”’ 

The witness knew perfectly well that he 
was being cross-examined with a view to find 
out whether this woman Jivi was not the 
mistress of one of the male members of his 
family, and whether this progeny——Rustom 
and Jina—were not the children of such 
relationship. He deliberately introduced the 
saving clause “ but not in their houses ” to 
guard against any “presumption of paternity 
against his &ucestors. It was only when he 
was cornered that he admitted about Sorabji ; 
and then again he tried to belittle the 
importance of his admission by suggesting~—I 
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think, purely ont of imagination—that Sorabji 
was himself a Convert. 

Unless these persons were the progeny of 
either the witness’s own grandfather or some 
other male member of the Bhownagreefamily, 
the story told by this witness is preposterous. 
A man may buy a low-caste Hinda girl from 
famine-stricken people for domestic service, 
but he does not go buying a husband also for 
her, as this witness wished us to believe at 
first. Then, again, he does not allow these 
purchased waifs to breed in his house and 
submit himself and his family to the nuisance 
of having Dubra infants brought up in the 
house. What can be the object of investing 
Dubra children with Sudra and Kusti, getting 
them married, and taking them to the Towers 
at the expense of the family. Surely this 
witness was much too intelligent to believe that 
his ancestors would do all these things for the 
children of a Dubri woman, brought as a sorb 
of domestic slave and fed in the house in 
return for work done! It is to my mind 
quite clear that Sorabji was either an ancestor 
of this witness—some elderly male member 
of the Bhownagree family, or that Sorabji 
was a fictitious name given to the younger 
members of the family to screen the delin- 
quencies of some male member of the witness’s 
family. 

Before I proceed to discuss any further the 
evidence of other witnesses who gave some- 
what similar evidence, I would like here to 
explain how, as I understand it from the 
evidence, the Parsis came to make an ex- 
ception in the case of children born of Parsi 
fathers by alien mothers. 

In the olden times, the Parsis were a poor 
community. A great many of those that 
settled in Bombay and the larger cities of 
Gujerat had to go out into the interior for 
the purpose of earning their livelihood by 
some sort of trade or service. Some of those 
that went ont had no wives, and others who 
had wives found it most inconvenient to take 
them with them tothe remote parts where 
they served, so they left them in their native 
places where their families were settled, 
either with their own families or the families 
of the wives. While in these remote villages 
—far from their homes and their families, 
some of these Parsis took to having unlawful 
intercourse with women whom they took into 
their quarters as their mistresses. The 
women whom they could pursuade to live 
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with them were necessarily from the poorer 
and the lower classes. In the Districts of 
Gujerat, a low caste of Hindus, known as 
‘Dnubras, abound, and most of the Parsis 
settled in remote villages took to themselves 
mistresses from this caste. lt was not 
unusual in those days for Parsis, in some of 
the cities of Gujerat, to introduce Dubra 
women in their houses ostensibly as servants 
and subsequently treating them as their 
mistresses. Alliances such as these sometimes 
resulted in the birth of children. The father 
naturally did not wish to desert them, but 
usually got some friendly priest to perfrom the 
Navjot ceremony on them during their young 
age and thus smuggled them into the 
community. Though this course of conduct 
nowhere received the sanction of the commu- 
nity openly, the people who became aware of 
this, shut their eyes and no noise was made 
about the matter. When the fathers returned 
to théir native places and to their families, 
they brought these children with them ; and 
although they were allowed to pass as 
Parsis, thoir birth was always regarded as 
tainted. The reason for regarding such 
children with favour and allowing them to be 
invested with Sudra and Kusti, was that 
' they were taken to be children born in the 
faith of their fathers and, therefore, they were 
not regarded as Juddins. They were the 
children of Parsi boon (¢.c., seed) ; they were 
children of Parsi olad (1.6., origin) and, there- 
fore, in some cases the mere performance of 
the Navjot ceremony and the investiture of 
Sudra and Kusti by a priest, without any 
other ceremonies, was considered sufficient to 
Tet them in. These children in time grew up 
and begot families. These original half-breeds 
and their families were always regarded with 
a certain amount of disapprobation by the 
community. The class of people descended 
from Dubra mothers is extremely limited. 
They are getting extinct. As the Parsis 
progressed in education, wealth, and civiliza- 
tion, the moral influences brought to bear on 
delinquencies such as I have described wore so 
powerful, that instances of keeping mistresses 
and having children by them became very 
very rare, till, in the more modern times, 
they havo become almost extinct. The evi- 
dence in this case, however, shows that Surat 
was the stronghold of these Dubri-bred Parsis, 
and there are still some families of this kind 
who are known by the name of “ Parvara 
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houses,” as appears from the evidence of Surat 
witnesses examined in the case. 

Another witness, Mr. Khushrubhai Nus- 
serwanji, Khan Saheb, also hails from Surat, 
and he gave somewhat similar evidence to 
that given by the witness, Mr. Bhownagree. 
His evidence is also more or less a repetition 
of hearsay, but he spoke of two Dabra Con- 
verts in his family, named Jivaji and Hiri, 
who wero supposed to have been bought’ by 
his grandfather from famine-stricken people 
and were brought up in his family. He said 
he knew these two andattended their funerals. 
This is the witness from whom a good deal of 
evidence is extracted as to the easy morality 
of some of the Surat Parsis. He toldus of 
the instance of Parvara families in Surat: he 
told us that Parsis in villages kept Dubris 
as mistresses, but not in Surat itself : but he 
had to admit that Framji Sorabji Ghandy, 
of Surat, did keep a low-caste Hinda woman 
(a Mocan) as his mistress. He qualified 
his statement by saying that respectable 
Parsis did not keep mistresses, and gave 
it as his opinion that the man who kept 
the Mochee woman was not 8 respectable 
man because he kept a mistress in his 
house. 

Of the conversion of these two Dubras, 
Jivaji and Hiri, whom he knew and 
who were brought up in his house, he knew 
nothing. He said they were converted before 
his time—before his birth. He does not 
know for certain whether these two were 
brought or merely taken into the house. 
They both died in the house, and on beh#tf 
of his father, who had been bedridden, he 
defrayed their funeral expenses. Hiri had 
been married to another Dubra Convert, 
named Hiraji, and brought up her children 
in the house of the kind old gentleman 
who had taken her in out of charity. This 
witness appeared to me to be perfectly well 
acquainted with the real position of Jivaji 
and Hiri in his family, and he was pre- 
pared to conceal that from the Court. He 
evidently knew what to expect in cross- 
examinstion. He anticipated what was to 
come by telling the Court that in his family 
it was customary to recite the names of 
good and faithful servafits of the family 
in prayers. This was to account for the 
names of the Dubra Converts in the family 
namgahran. The attempt to explain away 
the presence. “of their names in the namgahran 
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was weak in the extreme, in the face of 
the fact—which, under stress of cross- 
examination, he had to admit—that this 
man, Jivaji, used the name of the witness’s 
grandfather, Darasha, as that of his father 
and that he was generally known as Jiva 
Darasha. This is how he tried to explain 
this very significant fact :— ‘ Jivaji had no 
father, and, therefore, when he had to give 
his name as the owner of the gymnasium 
at the time of the City Survey, he gave 
the name Jivaji Darasha.” The witness 
cannot mean that Jivaji had no father. 
What he means is that there was no 
father who acknowledged him as his son. 
He admits that he knows of no other 
family that include servants’ names in the 
namgaharns, and I refuse to believe him 
when he says their names in the namgahran 
are merely there as the names of faithful 
servants. I am afraid I must here record 
my belief, in spite of the violent protes- 
tations of Mr. Khushrubhai, against such an 
assumption, that the two Dubras he spoke 
of, Jivaji and Hiri, were the children of 
the family. His own evidence leaves no 
doubt about this in my mind. By putting 
Darasha’s name after hisown, Jivaji claimed 
Darasha as his father, and neither Darasha 
or any members of his family seom to have 
done anything to stop Jivafor using Darasha’s 
name as that of his father. The fact that he 
and Jivi were brought up in the family, that 
‘Hiri was married and brought up her children 
in, the house, that all their expenses were 
paid by the family, that they were allowed 
to be taken to the Towers of Silence on 
‘their death, all these circumstances lead one 
_to the conclusion that is irresistible, that 
they were children of the family, born of a 
Parsi father. There was an element of comi- 
cality when, in re-examination in the hands 
“of a more sympathetic Counsel than Mr. 
Strangman, this witness solemnly protested 
‘that it was both sinful and false to suggest 
that the Dubra and Dubri he had been 
“speaking of were the illegitimate children of 
some member of his family. He solemnly 
proclaimed that his ancestors were respect- 
able religious people, who said their prayers 
five times a day. I would have preferred not to 
have said anything that might prove offensive 
to this witness and his family, but when he 
chooses to give evidence ina judicial pro- 
ceeding, it isthe duty of the Court to judge 
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of that evidence ; and his own evidence could, 
in my opinion, lead to no other conclusion 
than the one.to which I have arrived. 

This witness’s evidence is useful in one 
other respect, which, I think, had better 
be noted here before I pass on. It shows 
that even in Surat, the stronghold of Dubri- 
born Parsi Converts, there isan objection to 
taking such people to the ordinary Towers 
where Parsi corpses are disposed of and their 
bodies used to be placed in an old and dilapi- 
dated Tower that had fallen into disuse for 
ordinary Parsi purposes. 

The plaintiffs attempted to prove that there 
was, at least, one instance known of an entire 
alien—a person born of both non-Zoroastrian 
parents—who was admitted into the Zoro- 
astrian faith and enjoyed all the rights 
and privileges of a born Zoroastrian. They 
called five witnesses to prove this one instance. 
They examined Soonabai, a girl alleged to be 
born of Hindu father and mother ; they called 
her husband Byramji; they called Furdoonji 
Hotelwalla, who arranged for her marriage 
with his wifes brother Byramji; they 
called Nowroji Lalina, one of the priests 
who performed her marriage ; and lastly, 
they called Dhunjishaw Motabhai Vakil, the 
gentleman who was supposed to have taken the 
Hindu girl when she was 3 or 4 and brought 
her up and converted her to Zoroastrianism. 
This witness Dhonjishaw is an Hospital 
Assistant, in the service of the Nawab of 
Cambay, getting only Rs. 140 a month. He 
has been in such service for sixteen years. 
Before that he was incharge of a hospital 
for five yearsin the Junagadh State. He 
says, while he was at Junagadh, a Bawa came 
to the hospital suffering from cough and 
fever. He was accompanied by his daughter 
8or4 years old. Her name was Sander. 
The Bawa told him that his wife had died on 
the way to Junagadh. The Bawa died in 
the hospital, and the hospital peon reported 
to him that there was no oneto take care 
of the child and it was crying. Dhunjishaw 
says he gave orders that she should be 
made over to some man of the Hindu 
religion who would be willing to take 
charge of her. Then we haye the astounding 
statement that, in a city like Junagadh, 

none such was found,” with the result that he 
took pity upon her and kept her in his own 
house. This charitable gentleman undertakes 
the burden of taking over the child of a 
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wandering Hindu Bawa, because no Hindu 
was found who would either take her or 
put her in some charitable Hindu Institution. 
His salary is now Rs. 140. Twenty odd 
years ago, it was possibly smaller. He 
is burdened with a family of his own, but 
that does not deter him. He not only takes 
this little parentless Hindu waif, but he 
suddenly develops a wealth of affection for 
the child. He admits treating her as his 
own daughter. He brings her up with his own 
children, dresses her as his own children, 
teaches her Gujerati and the prayers of his 
own religion, and gets her to be admitted 
into the Zoroastrian faith by having her 
Navjot ceremony performed with that of his 
own children. The child is given a Parsi 
noame-and is trained to address him with 
the affectionate appellation of bawajt (father). 
His disinterested benevolence does not end 
here. He knew there were two Puarvara 
families at Surat. He knew one Furdoonji, 
who belonged to one of these two families, 
He calls him all the way to Cambay from 
Surat, and asks him to finds suitable hus- 
band for this girl, who had by then grown 
up. Furdoonji arranges for the marriage 
of this girl with his wife’s brother Byramji. 
The marriage is celebrated at the expense 
of Dhunjishaw, who gives the bride a 
small dowry and she is now settled in life 
at Surat. _ 

Dhunjishaw was by no means a truthful 
witness. He was confronted with his own 
letters, written to Mr. Sheriarji Bharnucha 
and Mr. Jiwanji Mody (Exhibits N and Nos. 
2 and 3). They are not straightforward 
letters, and contain a statement about the 
child’s father and mother dying of cholera, 
which does not harmonise with his evidence 
in this case. He made an untruthful state- 
ment about thereply he got from Mr. Jiwanji 
Mody. His whole conduct towards this girl 
Soonabai, every action of his in connection 
with her, all the proved circumstances re- 
lating to this girl’s life, point to her being 
something a great deal more to Dhunjishaw 
than Dhunjishaw is willing to admit. It is 
most difficult to believe that a Parsi living 
away from his native ‘place, in a Native 
State, by no means in affluent circumstances, 
should deliberately i impose upon himself the 
burden of bringing up the child of a man 
who casually turns up in his hospital and 
dies. Surely there must have been plenty 
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of Charitable Institutions and numbers of 
Hindus at Junagadh willing to rescue the 
child of a Bawa from want or starvation | 
Would the Hindu Mahajan of Junagadh 
allow a child of a Hindu Bawa to be brought 
up in a Parsi house and make no effort 
to rescue it from alien hands? Soonabai 
herself says she has a recollection that be- 
fore going to Dhunjishaw’s house she used 
to live in the vicinity of his dispensary at 
Junagadh. She does not remember with 
whom she was living. This contradicts 
Dhunjishaw’s story about the sick father 
bringing the child with him to the hospital. 
I am inclined to believe that this woman’s 
recollection is correct. She probably lived 
with her mother in the vicinity of Dhunji- 
shaw’s dispensary, where Dhunjishaw kept 
her mother and visited her. The witnesses 
Byramji, Furdoonji, Nowroji, and Soonabai 
herself can giveno evidence asto the origin 
of this woman. Dhunjishaw alone knows 
the truth, and that truth it seems to me 
is that during his residence in the Native 
States he formed a liaison with some woman 
who gave birth to this child. He brought 
Soonabai up as his own daughter, because I 
believe Soonabai was, as a matter of fact, his 
own daughter. 

While on Furdoonji’s evidence, I think I 
ought to set out here a passage in his evi- 
dence which throws a flood of light on the 
morality of the people of Surat and explains 
the conduct of the plaintiffs in going to 
Surat in search of their evidence on his 
head of their case. After stating that his 
mother, who is still alive and living with him, 
is a Kharwa woman, he says :— 

“Jt is a common thing in Surat for 
Parsis to keep alien women as 
their mistresses. . Many 
people keep Dubris as mistresses at 
Surat. Even rich people do that. 
People worth lacs ofrupees are in 
the habit of doing this. Even if they 
have their wives they still keep mis- 
tresses. For the last 
forty years, I have been settled at 
Surat. it has been a very common 
thing during tRe time I have been at 
Surat for rich Persis "to keep Dubri 
women as mistresses.” 

I think that I ought not to pass on to 
the consideration of other evidence without 
noticing certain incidents which Soonabai his 
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deposed to, incidents which, if trne—and I 
have no doubt they are trne—reflect no credit 
on the plaintiffs’ case. 

This woman Soonabai isa permanentresident 
of Surat now. She is 25 years of age. The 
last time she was in Bombay, before she 
came to give evidence in the case, was 
when she was 12 or 13 years old. The 
plaintiffs bring her to Bombay for the 
purpose of giving evidence and put her 
up in Panday’s Dharamsalla at Churni Road. 
In the course of her examination, she 
said :-— 

“In Bombay I have attended Fire Tem- 
ples. Ihavebeen into the Anjuman’s 
Atash Behram, the newly-built one. 
Ihave also been to the Wadiaji’s 
Atash Behram. I have also been to 
the Kadmi Atash Behram, near the 
Railway line, opposite to Panday’s 
Dharamsalla, where I am now staying. 
No objection was made to my go- 
ing in . . I came to 
Bombay fifteen days ago. I came 
in obedience to a witness summons. 
Before that I came to Bombay with 
Dr. Dhunjishaw when I was a child 
12 or 18 years old. Never came 
after that till now. Ido not remem- 
ber if I was ever taken to the Atash 
Behram then. That was my only 
visit to Bombay before this. The 
visits to the Atash Behrams that I 
spoke of were all after I was 
served with a subpoena and after I 
came to Bombay this time. . . 

On the Hamkara of Ardibehesht, 
I visited two Fire Temples, and 
next day I visited the Kadmi Atash 
Behram.” 

One of the questions before the Court is 
the right of a converted Juddin to enter Atash 
Behrams and Agiaries. Thatright is claimed 
in this suit in connection with a very modest 
Institution, the Godavara Agiary. This 

. woman, according to the plaintiffs, is wholly 
a Juddin, born of both non-Zoroastrian 
parents. This woman is made deliberately 
to visit all the three Atash Behrams in 
Bombay in the course of two days after she 
came to Bombay Sunder a subpoena to give 
evidence in this case, and then the plaintiffs 
instruct their Counsel to examine the woman 
on her visits. Each one of the plaintiffs 
must have knewn perfectly well that such 
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visit would be regarded by the great bulk 
of the Parsi community as a sacrilege, if she 
was an entire alien as they say. They must 
have known that such visits would wound 
the feelings of the major portion of the 
community. They must have known that 
if any one had known that this woman 
was born of Juddin parents, as they say 
she was,she would never have been allowed 
to enter the precincts of any one of these 
Fire Temples, in spite of the Navjot cere- 
mony being performed on her and in spite 
of her putting on a Sudra and Kusti. It 
would be idle to disguise the fact that this 
woman was made to go into the Fire Temples 
purely for the purpose of creating evidence 
in the case. It would be idle for the plain- 
tiffs to shirk their responsibility for the pro- 
ceeding. They have lent their names to the 
case and they have entrusted the conduct 
of their case to responsible Solicitors, and 
their Counsel was deliberately instructed to 
examine the witness on these visits to the 
three most sacred Fire Temples in Bombay. 
I cannot sufficiently express my sense of 
disapprobation of tactics such as these. 

I have referred to all the witnesses called 
by the plaintiffs for the purpose of proving 
that there have been instances of an entirealien 
or Juddin being converted into the Zoroastrian 
faith and admitted into the Parsi community, 
except one; and this one I have purposely left 
last for discussion, as he is by far the most 
important witness calledon behalfof the plain- 
tiffs from their standpoint. This witness is 
Sorabji Bomanji Punthaky, a Parsi priest from 
Surat. 

Before I proceed to discuss the evidence given 
by this witness, I ought here to explain 
the constitution of the Parsi priesthood. 
The community of Zoroastrians is divided 
into two classes—Mobeds and Behedins—that 
is, priests and laymen. A Mobed must 
be the son of a Mobed. A Behedins can never 
become a Mobed. To be a Parsi priest he must 
be born of a father who is a priest. The Mobeds 
at one time objected to give their daughters in 
marriage to Behedins, and this had led to 
very heated controversy in the community 
as is shown in this case. Although, at 
the present time, there is no active res- 
triction, the Mobeds generally confine the 
marriage of their children amongst their 
own class. A Mobed’s son may take to 
any other walk of life: he is not res- 
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tricted to his-father’s profession. He may 
take to other occupations in life : when he 


does this he is known as Athornan. A 
Behedin’s son, however, can never be a 
Mobed. It will thus be seen that a man 
born of a Mobed father becomes a Mobed 
by right of his birth. No qnualifications— 
moral, religious, or educational—are required 
of him. He takes religious training under 
his father or other male relations, and when 
he arrives at the age of discretion, he 
follows his father’s profession as a full- 
fledged priest. A certain number of priests 
go through the higher religious purificatory 
ceremony known as Burushnum. They are 
then qualified for the performance of cer- 
tain ceremonies which are known as Inner 
Liturgical ceremonies. Priests who have 
gone through the Burushnum alune can per- 
form these ceremonies. The other ceremonies, 
which are known as Outer Liturgical cere- 
monies, are performed by the ordinary Mobed. 
The Navjot is one of the Outer Liturgical 
ceremonies of the Zoroastrian religion. It 
is a ceremony whereby a Zoroastrian-born 
child, usually between the age of 7 and 9, 
is invested with Sadra and Kusti—the 
sacred shirt and girdle which are the outer 
symbols of the profession of the Zoroastrian 
Faith. One Mobed alone can perform this 
ceremony. The plaintiffs contend in this 
suit that the mere performance of the Navjot 
ceremony on a Juddin is sufficient to make 
him or her a full-fledged Zoroastrian, and 
entitle him or her to all the benefits of all 
charities established for the benefits of Zoro- 
astrians. Tho priestly class amongst the 
Zoroastrians of Indi, as a rule, consists 
of respectable, religious, conscientious, God- 
fearing men; but. as is common amongst 
all communities, there are some black sheep 
amongst them who are always ready to 
subordinate their consciences to mundane 
considerations and do almost anything for 
money, and the plaintiffs’ witness, Sorabji 
Bomanji Punthaky, is a typical instance 
of the latter class. Ifthe plaintiffs’ conten- 
tions were to prevail, the Parsi community 
would be entirely at the mercy of such men as 
this one; for it would be open to him to in- 
undate the community with thousands of un- 
desirable aliens. He himself says, one priestis 
sufficient to perform the Navjot ceremony 
and that the priest wants nobody's permis- 
sion to do so. Tf I have formed a low 
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estimate of this man’s morality and honesty, 
he himself is responsible for it. He has 
made no attempts to disguise his true 
character, and has by his evidence enabled 
the Court to form a true estimate of his 
moral conceptions. I extract below a few 
of the sentiments he gave expression to, 
showing his conception of morality in life, 
from, I presume, his priestly point of 
view :— 
“T have given instances of Parsis keep- 
ing alien women as their mistresses. 
One was of the Liquor Contractor 
and the other of the Priest Faram- 
daroo. It is not an uncommon thing 
for Parsis to keep alien women as 
their mistresses. Whether it is 
reputable or not is the business 
of the man who keeps the woman. 
Where is the disrepute of keeping 
women like that? Many do it. 
It isa common thing for Parsis 
to keep Dub:i women as their ` 
mistresses at Suat and elsewhere 
in the Districts. It was very com- 
mon at first and it prevails to a 
certain extent now.” ; : 
“It is common amongst Parsi 
Priests to keep alien women as 
their mistresses. They ought not 
to do it. It leads to adverse com- 
ments.” 

In my opinion, this man libelled the 
Parsi community of Surat and his own class 
when he said this practice was common 
amongst them. It is possible, as I hate 
said before, that some Parsis in the districts 
of Gujerat, and possibly some Parsis in Surat 
itself, indulged in this disreputable practice : 
but to say that it is common practice is, I 
think, to libel the whole community. And 
as to Priests, there has been nothing what- 
ever before us to show that their class 
indulged in the vice this witness attri- 
butes to them. “This is the only man who 
has attempted to besmirch his own class 
before the Court. My object, however, 
in quoting the above extract from the wit- 
ness’s evidence is to show that, in his opi- 
nion, there is no disrepute attaching to men 
who keep low-caste Hinfiu women in the 
way he has described, and that his only 
objection to priests doing the same is that 
it would Jead to adverse comment. That 
his own conscience in religious matters, when 
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they touch his pocket, is as elastic as his 
sense of social morality is also clear from his 
own evidence. Speaking of a Parsi who 
wanted this witness to invest two children of 
his Mahomedan mistress——by, according to 
him, a Mahomedan husband—he said he re- 
fused to doitas the father of the Parsi told 
him not to do so. He goes on, however, to 
Bay — 

“Tf he had come to me and asked me again 
and made proper arrangement for pay- 
ment to me, I would have done it. 
The work of he who pays ts always 
done So far as I 
was concerned, it was a matter of 
money—of fees.” 

Translated in plain language, the witness 
admitted he was, for money considerations, 
prepared to do any work, however dirty. 
At least, that is how I read his evidence. 
This was the man on whose evidence the 
plaintiffs relied to prove, in the words of 
the witness himself, that it had been tho 
custom for a long time in his community 
to convert aliens to the Zoroastrian religion. 
After having expressed his “independent 
opinion,” within the ruling of the Privy 
Council case I have referred to before 
now, this witness began his evidence by 
giving instances which he said were well- 
known to him. He was then made to give 
what appeared to be carefully prepared 
evidence, intended to corroborate the wit- 
nesses Bhownagres and Khisrubhai. He 
began talking about things as if he knew 
tlm personally, but it was soon discovered 
that many incidents he spoke of were told 


to him by somebody oelse.. Speaking of 
Converts in the Bhownagree family, 
he said: “The children of - these 


original converts were invested with Sudra 
and Kusti in my presence.” He spoke of 
other similar incidents as if he knew all 
about them personally. Atthe end of the 
case, in answer to the Court, he said: 
“With the exception of the investiture cere- 
money of Temulji, I was not presentat the 
ceremony of the investiture of any of the 
Dubras of whose conversion I have spoken.” 
Then, again, he spoke of a Mahomedan 
woman being converted to Zoroastrianism 
and married tos Mr. Rustomji Vakeel, of Surat, 
under the name of Cooverbai. The witness 
himself is 68 years old. .This conversion 
he said tock place 60 or 70 years ago and 
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he heard about it 50 years ago. Dhunjisha 
Motabhoy Vakeel, who was examined in 
connection with the coversion of Soonabai, 
happened to be a member of the Vakeel 
family of Surat. He said Rustomji Vakeel 
was his father's brother, and he gavea flat 
contradiction to the statement that Cooverbai 
was a converted Mahomedan. He said she 
was & pure Parsi lady. 

This witness, after making a statement 
that many Mahomedans had ‘been converted. 
to the Zoroastrian religion, proceeded, in 
support of his statement, to give, in 
great detail, the story of the conversion 
of two children born of Mahomedan 
mother and father. He said one 
Framji Bhicaji Ross, otherwise known 
as Framji Bhicaji Erava, returned from 
Delhi to his native place Surat, bringing 
with him his Mahomedan mistress, named 
Begum. She had with her two children— 
a girl 5 years old and a boy 3 years old. 
This, he said, was about 20 or 22 years 
ago. Framji was anxious to have these 
children invested with Sudra and Kusti 
and asked the witness to perform their 
Navjot, but Framji’s father opposed such a 
proceeding and told the witness not to 


do it. Other people also, he says, told 
him not to do it, as they were “not 
the children by a Parsi father.’ In 


fact, Begum herself, he said, had told 
him that they were children of a Mahome- 
dan, who was dead. Witness'said Framji’s 
father said to him :— - 
“They are not the children of my son, 
and, therefore, you should not per- 
-form the ceremony.” 

On this he refused to perform the Navjot 
ceremony. It is in connection with this 
incident that the witness said that if Framji 
had made it worth his while ho would 
have done it, for the “work of he who 
pays is always done.” The witness thon 
goes on to say Framji took the children 
to Udvrada and had them there invested 
with Sudra and Kusti, and they wero 
thereafter named Cooverbai and Dhunjisha. 

The whole story told by this witness was 
proved to be a tissne of the most impudent 
falsehoods. His evidence was concluded on 
the 17th of February. It received wide 
publicity ihrough the daily newspaper 
reports. The defendants, on receiving cer- 
tain information, applied to have this man 
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recalled, and he was examined again on the 
6th of Aprl, with reference to the story he 
told of the children of Framji’s mistress, 
Begum. He knew that he had been found ont 
and his attempts at explaining away the false- 
hoods he had uttered were most futile. 
Certain documents were produced, and the 
witness had to admit that Framji’s father 
had died 7 or 8 years before Dhunjisha, 
the younger of the two children, was born. 
The whole story of Framji’s father dis- 
puading the witness from performing 
the Navjot ceremony was pure invention. 
He tried to explain this by saying that 
when he talked of Framji’s father he was 
referring to Framji’s younger brother, 
Adurji. That this is again deliberately untrue 
is clear from the fact that Adjurji could 
not have said to him as he deposed: “They 
are not the children of my son.” 

The whole story about investiture at 
Udawada turned out also to be a myth; 
for, when asked if he was prepared to 
deny that these children he spoke of were 
invested with Sudra and Kusti at Neemuch, 
he replied in the negative and said :— 

“Somebody told me—it was a Mobed 
who told me—that the investiture 
took place at Udwadsa. I do not 
remember the name of the Mobed. 
He is dead now many years.” 

Exhibit No. 85, the marriage certificate 
of Dhunjisha, show that he was the ac- 
knowledged sonof Framji. There is nothing 
whatever before us to show that those 
children of Framji that the witness spoke 
of, viz, Dhunjisha and Cooverbai, were not 
Framji's own children born in lawful wedlock 
of a Parsi wife. 

This was the principal witness amongst 
the witnesses called on behalf of the plaintiffs 
to prove the usage supposed to be prevailing 
amongst the Parsis of admitting Juddins 
into their religion. This was their chief 
man to prove the custom alleged to exist 
amongst the Parsis by giving evidence of 
concrete instances. Witnesses like Bhow- 
nagree and Khusrubhai had the merit of 
saying what they actually believed, however 
erroneous that belief might have been. This 
witness, Sorabji Bamanji Punthakey, invented 
lying stories and told wilful untruths. I 
have no doubt he acted upon the principles 
which he pithily summarised in the single 
sentence “The work of he who pays is 
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always done,” which remark was followed 
immediately by a very candid query: 
“Why should I do work without payment?” 

lam quite sure this witness is quite in- 
capable of doing any work for anybody 
without payment. Coming all the way to 
Bombay from Surat: stopping in Bombay 
and giving lengthy evidence—mostly evolv- 
ed out of his own imagination, subjecting 
himself to annoying cross-examination, was 
all very anxious which it would be contrary 
to the avowed principles of this witness 
to undertake and go through without ade- 
quate payment. Who paid him P 

This is all the oral evidence the plaintiffs 
called to prove concrete instances of con- 
version of Juddins. When the -learned 
counsel commenced to call this evidence, 
we were told that the plaintiffs had a 
very large body of this class of evidence. 
This was recorded for five days. On the 
morning of the 18th of Febrnary, Mr. 
Lowndes made an appeal to us of which 
the following is my note :— 

“Mr. Lowndes asks the Court to help 
him to decide whether he should 
call now other evidence of the 
same nature as the evidence he 
has called, or reserve to the same 
and call his witnesses, if necessary, 
as rebutting evidence.” 

“The Court declines to express any 
opinion at this stage and leaves 
counsel to exercise bis own discre- 
tion.” 

“Mr. Strangman suggests that Mr. 
Lowndes should, at all events, com- 
plete his evidence on the instance of 
the convert Soonabai.” 

Mr. Lowndes acted up to Mr. Strangman’s 
suggestion, called only such evidence as com- 
pleted the incident of Soonabai’s conversion, 
and stopped calling any further evidence of 
witnesses who had formed “ independent opi- 
nion ” based on concrete instances. The case 
was heard till the 13th of April, but we had 
no more witnesses of the class I have been 
discussing. No application whatever was 
made to call any evidence in rebuttal. If 
counsel was correctly instynoted to state to us 
that the plaintiffs had more evidence of the 
kind they called before us, it seems to me 
the exercise of very wise discretion on their 
or their legal adviser’s part to have abstained 
from calling it. This evidence was in the 
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it accentuated the correctness of the defend- 
ants’ case where they said those who were 
hitherto admitted into the Zoroastrian religion 
were all known to be born of Parsi fathers. 
It has not established one single instance of 
a Juddin——-that is, an entire alien, one born of 
both non-Zoroastrian parents—being ever in- 
Vested with a Sudra and Kusti and admitted 
into the fold of the followers of Zoroaster. 

The plaintiffs relied on certain historical 

instances as proving the admission of Juddins 
into the Zoroastrian religion. These histori- 
cal instances were three :— 
(1) The conversion of three learned 
' Hinda Pandits whose names are 
mentioned in the Dhup Nirang. 
(2) The conversion of the Emperor 
Akbar. ; 
(3) The conversion of certain men, 
women, and children of Mazagon, 
who were admitted into the religion 
by the late Dustoor Jamaspji in th 
year 1882. 
The first one of these three instances relied 
on by the plaintiffs is the oldest. The old 
fabric of this historical instance of the sup- 
posed conversion of three Brahmin Pandits 
to Zoroastrianism is based on a passage in the 
Dhup Nirang. Its translation by Anquetil 
du Perron in the prayer is as follows ;— 

“ [ invoke here the pure and happy soul 
of Mobed Hemdjiar Ormuzdiar (son 
of) Herbed Rahmiar. I invoke the 
pure and happy soul of -Mobed 
Neriosang (son of) Daval. I invoke 
the pure and happy soul of Biopen- 
det (son of) Djesalpendet (brother 
of) Schobulpendet.” (Printed Books 
Part I, p. 226). 

Anquetil du Perron says that the three last 
names are the names of three Hindu Pandita, 
Bio, Djesal, and Schobul, who were converted 
to Zoroastrianism. It is not very clearfrom the 
translation whether the invocations are to the 
souls of all three, or only to that of the first 
one, the others being merely the recital of 
the names of the father and brother of the 
first. The reference to this passage in Ex- 
pert Committee’s Report (Exhibit No. 1) is 
equally vague. Several learned men who 
have been examined in this case have been 
questioned on this point. By some scholars 
these Pandits are supposed to have been con- 
verted 400 or 500 years ago ; by other 1200 


Anquetil du Perron puts the period when 
these Pandits flourished as the same Nerio- 
sang flourished, and tradition has it that 
Neriosung was amongst the original emigrants 
from Persia to whom Jadav Rana of Gujerat 
gave permission to settle in India. The lat- 
ter opinion seems to be the better opinion. 
The conjunction of Noeoriosang’s name 
with thése three names lends support to the 
suggestion that when the Dhup Nirang pray- 
ers were composed, the names of great men, 
who had flourished in those days about the 
same time, were named together in the invo- 
cations. It seems that, at one time it was 
taken for granted that what Anquetil du 
Perron had said about these three men being 
Hindu Pandits and converted to Zoroastrian- 
ism was correct, and the religious experts 
who framed their report assumed this state- 
ment to be correct. Since signing the report, 
however, Mr. Jivanji Mody, the Secretary to 
the Trustees of the punchayet Funds and Pro- 
perties, who was one of the defendants’ prin- 
cipal witnesses, has changed his opinion on this 
as on other points in the case, and he has 
submitted to theCourtseveral theories against 
Anquetil du Perron’s statement that these 
Pandits were converted to Zoroastrianism. He 
finds from his research that these three names 
are not known to Sanskrit scholars as those 
of Hindu Pandits of those days. He thinks 
Anquetil du Perron was misled into believing 
them to be Hindus. He thinks it is possible 
they were learned Parsis and called Pandits. 
This is not by any means an improbale sug- 
gestion. A learned Mahomedan is a Moola, 
a learned Hindu is a Pandit, and a Hindu 
learned in the Shastvas isa Shastri. Parsis 
have been known by the surname of Moola, 
and Mr. Jivanji Mody showed an instance of 
a Parsi spoken of in a book as a Shastri. I 
have had recently beforeme Marathi litera- 


‘ture in which the present Secretary of State 


for India is spoken of as Pandit Morley. This 
is, however, an alternative suggestion made 
by Mr. Mody, which, I think, is probably the 
correct explanation of this passage in the 
Dhup Nirang. Itis very likely that these 
three men were good men, who had rendered 
great servicts to the Zoroastrians in their 
early days of settlement in India. If they 
were contemporaries of Neriosang, they may 
have been men who were prominent in giving 
the wanderers a home in a strange land and 
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in extending them a kindly welcome in this 
country. In grateful remembrance of these 
kindly services, their names were most 
probably inserted in the Dhup Nirang by the 
Dustoor who composed those prayers. It is 
extremely difficult to believe that this hand- 
ful of homeless strangers, so soon after they 
were permitted to make their home in w fer- 
eign country, should have succeeded in con- 
vyerting to their own religion three eminent 
and learned Hindu Brahmins. Anquetil du 
Perron appends a note to his translation of 
this passage which is very suggestive. He 
says :— 
“These three Dustoors were Brahmins 
converted to the religion of Zoro- 
aster, but whom the fear of the 
Rajahs obliged to hide their conver- 
sion.” 

How then, if their conversion was a secret, 
did Anquetil du Perron come to know of it. 
From the mere fact that at the end of the 
three names the word Pandit was affixed, I 
am not prepared to hold that they are the 
names of three Hindu Pandits; andfrom the 
mere fact that their names appear in the 
Dhup Nirang, I am not prepared to hold that 
they were converts to Zoroastrianism, as- 
suming, for argument’s sake, that they were 
Hindus. The mere fact that a name appears 
inthe prayers of the Zoroastrians, does not 
prove that the bearer of that name was a 
Zoroastrian; for Mr. Jivanji Mody has con- 
clusively proved before the Court that the 
name Firdusi Tooshi is also recited in the 
Dhup Nirang. No one can seriously suggest 
that Firdush Tooshi was a converted Zoroas- 
trian, Assuming that the three names in 
the Dhup Nirang are the names of three 
Brabmins, the presence of those names ig 
most easily explained. A Zoroastrian is 
nothing if he is not altruistic in his prayers. 
His prayers are not confined to asking for 
blessings on himself, his family, and his com- 
munity. His prayers include invocations and 
petitions for benefits, both spiritual or 
temporal, for all Zoroastrians, for all holy and 
virtuous men of all communities; his prayers 
invoke blessings on his sovereign, on his 
village, on his country, on the universe; they 
comprise the names of all good and great 
men whose souls are invoked for the good of 
all mankind. One favourite mode amongst 
the Zoroastrians of acknowledging and for 
ever remembering the good work of a great 
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man, is to include his name in his prayers; 
and such a distinction it is not necessary, as 
far as I know, to confine to Zoroastrians alone. 
Whereas I find great difficulty in entertaining 
the theory that Bio Pandit, Djsul Pandit, and 
Schobul Pandit were Brahmins converted to 
Zoroastrianism—a theory for which there is 
absolutely no foundation, Ihave no difficulty 
in believing that they were good men who 
had rendered services to distressed Zoroastri- 
ans when they landed in this country, driven 
from their own home by religious persecution; 
and that, in gratitude for their kindneas, the 
Zoroastrians of the day introduced their 
names in their prayers, so that themselves and 
succeeding generations of Zoroastrians may 
for ever cherish their memory. 

The second historical instance of alien 
conversion to Zoroastrianism is that of the 
Emperor Akbar. I confess I feel a difficulty 
in discussing this part of the plaintiffs’ case 
with any gravity. Six otherwise sober and 
sensible people solemnly instruct their 
counsel to urge—in support of their conten- 
tioa that it is customary and usual amongst 
Zoroastrians to convert sliens—that the 
Emperor Akbar was a converted Zoroastrian. 
And the equal solemnity with which some of 
the learned witnesses asserted and others con- 
tradicted the suggestion that Akbar was a 
Zoroastrian bordered on the ridiculous, Mr. 
Behramgore Tehmurus Anklesaria gravely 
told the Court that, from his researches, he 
had come to the conclusion “ that at a certain 
period of his life Akbar had become a Parsi 
and a Zoroastrian.” He, however, immediately 
destroyed the fabric built on his researchea 
by saying, in the very next breath, that 
Akbar could not be said to have lived and 
died a Parsi, because he was buried. Says 
the witness, the first act of @ con- 
vert would have been to build a Dokhma 
and Akbar never built one. Thus, to his 
evident satisfaction, the witness proved that 
his conclusion—arrived at from his researches 
—was wrong. Mr. Jivanji Mody, in his book 
on“ Parsi at the Court of Akbar” gave 
currency to theory of Akbar’s conversion, and 
a book called “ Akbar Charitra” contained 8 
ballad to the effect that Akbar was invested 
by Dustoor Meherji Ranaswith Sudra and 
Kusti. It seems to me that, in a fit of 
religious fervour, some irresponsible people, 
extolling the merits of the Zoroastrian reli- 
gion, started the canard that even the great 
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Emperor Akbar was once a eonvert to 
Zoroastrianism. This fable evidently tickled 
the fancy of enthusiasts, who gave currency 
to it and embellished the story by adding 
details as their fancy suggested. Mr. Jivanji 
Mady and others gave currency to the story, 
and, never dreaming that some day it would 
be used against the interests of the very 
religion he was extolling, allowed himself to 
be led into the use of language which 
justifies an impression that he was expressing 
his own belief in the story. He now, 
however, stoutly combats the theory of Akbar 
having ever been a Zoroastrian. Whether 
Mr. Jivanji Mody and others expressed their 
belief in the story or not, the fact re- 
mains that Akbar lived and died a pro- 
fessed Mahomedan. Hada great Emperor 
like Akbar become a Zoroastrian at any 
period of his life, his very first acts would 
have been the building and consecration of 
Atash Behrams and Dokhmas: and if there 
is any, the smallest, foundation for the story 
that Akbar had embraced Zoroastrianism, 
responsible historians would have recorded 
it as an event of very great importance. 

The third historical instance on which the 
plaintiffs rely, far from being shadowy and 
unsubstantial as the first two, is based on 
facts. There ought to be no dispute as to 
what the real facts were, for they are record- 
ed in great detail by the late Dustoor Jamasp- 
ji Minochurji, who, every one of the wit- 
nesses who were asked about it say, was a 
man of the highest integrity, hongur and 
truthfulness. In the year 1882, Dustoor 
Jamaspji, one of the two head priests of the 
Shenshai section of the Parsi Community, 
invested nine persons—five females and four 
males, whose ages ranged from 35 to 77— 
with Sudra and Kustiinthe presence of a 
large number of leading Parsis. The other 
high priest, Dustoor Peshotan—between 
whom and Dustoor Jamaspji there always 
existed great rivalry and unfriendliness— 
issued handbills and distributed them amongst 
the people assembled as soon asthe Navjot 
ceremony was over, stating that as he was 
not aware what ceremonies had been perform- 
ed by Dustoor Jamaspji in admitting Juddins 
in the Zoroastrmn religion, he would not 
allow the nbwly-admitted men and women in 
his Atash Behram. He subsequently publish- 
ed a pamphlet stating therein what, accord- 
Zng to him, were the necessary ceremonies to 
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be performed before admitting Juddins into 
the Zoroastrian religion. Dustoor Jamaspji 
published a pamphlet in refutation of Dustoor 
Peshotan’s brochure, in which he most em- 
phatically resented the application of the 
word Jnddins to the people he had invested 
with Sudra and Kusti. Part I of this pam- 
phlet is Exhibit No. 90 in the case. In that 
part, Dustoor Jamaspji gives the whole his- 
tory of the case and publishes copy of a 
Petition, addressed by the people whom he 
had admitted to Zoroastrianism, to the Trus- 
tees of the Parsi punchayet Funds and Pros 
perties on the 19th of May, 1881. It appears 
from Dustoor Jamaspji’s pamphlet that there 
were at Mazagon eleven persons——-men, women, ' 
and children—who had been for a long time 
observing all the religious forms of Zoroas- 
trianism and dressing as Parsis, but who had 
remained uninvested with Sudra and Kusti. 
Their existence was well-known to the Parsi 
community of Bombay for some time, and 
some years previous to 1882, the late Mr. 
Merwanji Framji Panday interested himself 
in their behalf and offered to have them 
invested with Sudra and Kusti; but these 
people, who belonged to a very humble 
sphere of life—the men earning their live- 
lihood by working in the Docks—were fright- 
ened into 8 belief that the orthodox portion 
of the community would subject them to 
personal violence and forcibly divest them of 
Sudra and Kusti; sothey abstained from 
taking advantage of the offer. Sometime 
afterwards, however, they presented the 
petition to the Trustees to which I have re- 
ferred. In this they solemnly asserted that 
they were all born of Parsi fathers, that they 
were all of true Parsi olad, and that they 
were desirous of being invested with Sudra 
and Kusti and of being formally admitted 
into the Zoroastrian religion. The Trustees 
took no action on the petition, but about 200 
leading Parsis interested themselves on their 
behalf and collected a fund. They approach- 
ed Dustoor Jamaspji to admit these people. 
Dustoor Jamaspji thereupon instituted very 
strict enquiries and satisfied himself that all 
these eleven people were of Parsi boon (* *) 
—that is, they were all offsprings of Parsi 
fathers. It was after he was satisfied that 
what these people had stated about their 
Parsi origin was true that Dustoor Jamaspji, 
in the presence of an assemblage of Parsis, in 
a public place and in the most open manner, 
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invested nine out of the eleven persons with 
Sadra and Kusti. The remaining two were 
children of 5 and 2,and had not arrived at 
the age when they could be invested. This is 
the correct history of what were spoken of as 
Mazagon converts. They were in no sense 
Juddins. They were born of Zoroastrian 
fathers. They professed the Zoroastrian 
religion as soon as they arrived atthe age of 
discretion. They observed all the outward 
forms of the religion of their fathers. They 
prayed for admission into the religion of their 
fathers at the dying request of one of them- 
selves, who said: “I will be buried, but you 
try and get admission into the religion of our 
fathers ;” and after full enquiries, when the 
Dustoor was satisfied that every one of them 
was of Parsi olad, they were admitted to the 
religion of their fathers. 

Mr. Jivanji Mody, who is fully conversant 
with what has happened in the Parsi com- 
munity, says with reference to this event as 
follows :— 

“The Mazagon cases took place in 1882. 
After those cases, Dustoor Peshotan, 
one of the high priests, published a 
pamphlet finding fault with Dustoor 
Jamaspji, who performed the cere- 
monies, for not having performed 
all the proper ceremonies. Dustoor 
Peshotan complains of no Burnsh- 
num being performed before the 
Navjot ceremony. He contends 
that the Reemun Burnshnum ought 
to have been ‘first performed, ‘then 
the investiture ceremony should have 
been performed, and then the great 
nine nights’ Burushnum should have 
been performed. Dustoor Jamaspji, 
in the Mazagon cases, gave the great 
Burushnum of the nine nights to the 
people whom he admitted in this 
Zoroastrian faith. Dustoor Jamaspji 
wrote and published a pamphlet in 
reply to Dustoor Peshotan. Dustoor 
Jamaspji argues at page 75 of his 
pamphlet that the Reemun Burush- 
num is not necessary.” 

A little later on Mr. Jivanji Mody said :— 

“In 1852, Dustoor Peshotan published 
his pamphlet referring to the Maza- 
gon cases. He treated those people 
as Juddins. The pamphlet is head- 
ed ‘‘ Explanation of the ceremonies 
that should be performed for the 
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admission of Judding to the Zoroas- 
trian religion.” At page 4, you find 
that by Juddins, Dustoor Peshotan 
means children of Parsi fathers by 
alien mothers.” 

I have detailed at some length the con- 
troversy between two high priests as to 
what are the ceremonies necessary for ad- 
mitting children of a Parsi father by an alien 
mother, as the question is of importance on 
another point which I propose to discuss 
later. Itis dificult to give the exact mean- 
ing of the word Juddin. Literally, the word 
signifies a person belonging to another religion. 
There is no question that a person born of 
both non-Zoroastrian parents is a Juddin, but 
I do not think Dustoor Peshotan was right in 
calling the children of a Parsi father and an 
alien mother Juddins. For present purposes, 
itis sufficient to point out that the three 
historical instances do not in any way help 
the plaintiffs. Defendants have never denied 
that children of Parsi fathers have been ad- 
mitted before now—no doubt, in some in- 
stancos, without their undergoing the nine 
nights’ Burushnum ; and the admission of the 
Mazagon peoplesloses all its importance for 
the plaintiffs the moment it is established that 
the persons admitted were the offspring of 
Parsi fathers. The details given by Dustoor 
Jamaspji in his pamphlet with reference to 
each one of the nine persons whom he ad- 
mitted proves beyond all doubt that they 
were, every one of them, the offspring of 
Parsi fathers. 

Although the admission of these illegit® 
mate offspring of Parsis by Juddin mothers 
was allowed, it must not be supposed that 
such proceedings met with the approval of 
the Parsi community. Several Exhibits in 
the case show that there were frequent pro- 
tests against such proceeding and that the 
leaders of the community deplored these oc- 
currences and tried to prevent them. A care- 
ful perusal of Exhibits A59 and A64 will 
demonstrate the fact that the admission of 
such offspring was not approved of by the 
community. On the 8th June, 1836, Wadiaji 
Nowroji Jamsedji wrote a letter to his col- 
leagues of the Parsi punchayet tendering his 
resignation. On the letter of resignation 
going in the course of circulation “to Framji 
Cowasji Banaji, he made avery lengthy 
minute on it on the 10th of June, 1836, also 
tendering his resignation. This letter of 
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Wadiaji Nowroji and the minute of Framji 
Cowasji Banaji are Exhibit No. A59. 

It appears that in consequence of these two 
communications, a meeting of the whole 
punchayet was held on the 23rd of June, 1836, 
and certain Resolutions were passed at that 
meeting. Those Resolutions are Exhibit A64. 

In his’ minute, Framji Cowasji Banaji com- 
plains as follows:— ‘When you gentlemen 
did not at all put a stop to such bad acts of 
adultery, and when‘ you left those acts un- 
punished, and when we did not bring tnto force 
also the arrangements which we had made before 
at our meeting at Wadiaji Hormusji’s house 
with regard to the children born by such bad 
(improper) acts, then such bad acts went on 
increasing.” 

The arrangement here referred to appears 
from Ex. A64 to be a Resolution passed by the 
punchayet in Samvat year 1886 (A.D. 
1829-1830). Itis recited in the Resolution 
passed on the 28rd of June, 1836, which rons 
as follows :— 

Ist is this :—The new Regulation passed 
in Samvat year 1886 (A. D. 1829- 
1830), on the subject of not taking 
into the religion the children by 
kept-women, was read out before all 
the Sahebs, and it was resolved 
that whatever advice is deemed fit 
must be given to the priests who 
have at present invested the child- 
ren by kept-women with the sacred 
shirt without the permission of the 

3 punchayet and without holding the 
Burushnumand without using Niran- 


gian. 

The long minute of Framji Cowasji Bahaji 
is a most indignant condemnation of the im- 
morality prevailing, in the community at this 
time., He asys :— 

Those who have their wives desert 
them, and, keeping females of other 
castes as their mistresses, they pass 
their lives in their houses and they 
bring into our religion bad, t.e., 
illegitimate children, born of their 
womb, and thus bring your holy 
Zoroastrian religion into disgrace.” 

It will thus be seen that, although the 
admission,o£f the offspring of alien mothers 
born out of wedlock were admitted into the 
religion, the Parsi community did not look 
“upon such admission with anything like ap- 
proval. The utterance of Framji Cowasji 
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Banaji must be taken to represent the voice 
of the Community, for in those days the 
members of the punchayet were the chosen 
heads and leaders of the Community, and 
they voiced the sentiments and feelings of 
all members of the Community, both young 
and old. In those old days, education had 
not advanced sufficiently to enable the younger 
members of the Community to believe that 
they were wiser than their grand- fathers, 
and were born witha mission to correct the 
errors of their elders. 

It appears that the main reasons which 
actuated those who advocated the admission 
of these children born of Parsi fathers was 
that persons in whose veins Zoroastridn 
blood flowed should not be allowed to live 
and die without having the benefits of the 
religion of their fathers, and that a Zoro- 
astrian’s offspring should not be allowed 
to be buried or burnt after death as a 
Durvand. It was felt that this course ap- 
peared to lend countenance to immoral con- 
nections, but that was a lesser evil com- 
pared to the sin of allowing a Parsi’s child 
to go through life without Sudra and Kusti 
and be burnt or buried after death. 

Old men—men who have spent their whole 
lives in Bombay, learned men, men most inti- 
mately acquainted with the history of the 
Parsi community of Bombay, the high priest 
of the Parsis, Dustoor Darab Sanjana—have 
all been examined in the case. Not one has 
ever heard ofa single Juddin being admitted 
into the Parsi community of Bombay. From 
the earliest times of their settlement in Bom- 
bay up to the present day, there never 
was known a single instance of a Juddin 
being admitted into the Zoroastrian religion 
by the investiture of Sudra and Kusti. There 
has not been one authentic instance of such 
admission proved to have taken place 
even anywhere out of Bombay. Every 
Charitable Fund and Religious Charitable 
Institution in the possession of the defend- 
ants caine into existence sometime after 
the Parsis definitely settled in Bombay and 
made it their home. No person other than 
a Zoroastrian, born of Zoroastrian parents, 


- and children born of Parsi fathers duly ad- 


mitted in the religion, has ever had the 
benefit of any one of these Funds or In- 
stitutions. The Navjot ceremony of the French 
lady, the 6th plaintiff's wife, was the first 
instance of such a ceremony being per. 
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formed in connection with a Juddin. When 
a Parsi uses the word Juddin, when de- 
signating a person professing a religion 
other than his own, ho does it in no ofen- 
give sense. Some of the greatest admirers 
of the Zoroastrian religion have been Juddins. 
Some very learned men of Europe have 
studied Zoroastrian Scriptures, as few Parsis 
have studied them. They have expounded 
the Scriptural writings of the Zoroastrians, 
translated them, and written most learned 
treatises on them. These are all Juddins, 
but they are Juddins whom the Parsis 
revere, whose friendships while living were 
most prized by the learned men of the Parsi 
community, and whose memories are rever- 
ently cherished by all Zoroastrians. The 
religion of Zoroaster teaches its followers 
to look upon all religions, which are based 
on a belief in God—a belief in future 
existence—-and which inculcate purity of 
thought, purity of words, and purity of 
deeds—with veneration. Therefore, whon I 
refer to these two ladies, the French wife 
of the 6th plaintiff and the Rajput lady 
as Juddins, I mean not the slightest 
disrespect to them. The word merely sig- 
nifies born in a religion other than the re- 
ligion of Zoroaster. 

It is said—and said with great show of 
reason—if the Zoroaster religion permits— 
nay, enjoins—the conversion of those who 
are aliens to the religion, what is the 
objection to the admission of those aliens who 
desire to be converted to the Zoroastrian faith P 

That is not the real question before us. 
The question before us is much narrower. 
It is merely this:—If a Juddin is admit- 
ted to the Zoroastrian religion, is he 
or she entitled to participate in the bene- 
fits of the Charitable Funds of the Parsi Com- 
munity and to be admitted to the benefits of 
the Religious and Charitable Institutions of 
the Parsis ? 

As, however, the first and broader ques- 
tion has been argued at considerable length 
before us as preliminary to the real question 
in the suit, it is desirable shortly to discuss it. 

When the controversy consequent on the 
Navjot ceremony of the French lady arose, 
there was intense excitement amongst the 
Parsi community. Meetings were held, com- 
mittees ' were appointed, and learned men 
from the Community were selected as ex- 
perts, to report on the various religious 
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controversial questions that arose. The Com- 
mittee of Experts made their report, which 
is Exhibit A 87. On this report, Mr. Lown- 
des, for the plaintiffs, has placed great re- 
liance. This report, says that not only is 
thero nothing in the sacred books to pro- 
hibit persons professing other religions from 
being admitted into the Zoroastrian religion, 
but that the Zoroastrian religion enjoins 
such conversions. I have proceeded through- 
out this judgment on the assumption that 
this is correct, and I purpose to consider 
the questions before the Court on that basis, 
The Zoroastrian religion is a revealed religion. 
It was revealed by the Supreme Being Ahura 
Mazd to Zarthost. Scholars differ as to the 
period when Zoroaster flourished, but they are 
agreed that he flourished in the time of 
Kui Vistasp, one of the Kings of the Kyanian 
Dynasty. The religion revealed to Zoroaster 
was by him communicated to King Vistasp, 
who promulgated it amongst his people. It 
ssems to me that all revealed religions must 
necessarily enjoin proselytisation, for other- 
wise how is the religion to progress beyund 
the prophet to whom itis revealed ? Whether 
in the ancient times Zoroastrians attempt- 
ed to proselytise the non-Zoroastrian people 
of Persia is not known; but those professing 
this religion, except for a short time when 
ib was State religion, did not have a very 
prosperous time in Persia. The history of 
the Zoroastrian religion and its scriptural 
literature I have set out more fully in 
my judgment in the Muktad Trust Case, 


Jamshedji v. Soonabai (8). It is safi? 
cient for present purposes to say that 
religious persecutions became so intoler- 


able in Persia that a large band of those 
professing the Zoroastrian religion left their 
homes and the country of their birth, and 
after various vicissitudes found at last a 
peaceful home in India. This was 1,200 
years ago. They spread over the principal 
cities of Gujerat as they increased in num- 
bers, and some of them came and settled in 
Bombay somewhere about 250 years ago. 
It is with the descendants of the Zoroastrians 
who came to India that this Court is con- 
cerned, more especially with that part of 
the Community which set€led in Bombay. 
Did they attempt to proselytise the people 
of India? et us sea what the learned 
ge (1909)}1 Ind. Oas. 884; 88 B. 122}; 10 Bom |L. B- 
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experts, on whose report the plaintiffs 
rely, say :— 

“ After the defeat of Yezdezerd, the 
Zoroastrians began to fly. They 
were not able to preserve their re- 
ligion in their own native land 
with freedom. In Hindustan, they 
enjoyed the freedom of their reli- 
gion under the rule of foreign 
kingdoms with difficulty. Under 
these circumstances, when it was 
difficult for themselves to preserve 
their own religion, how can they 
teach the said religion to others 
and how can they spread the same 
amongst others P ‘Therefore, after 
their advent to Hindustan, their 
attempt to spread their own re- 
ligion amongst others ceased, and 
it was to some extent natural.” 

Dustoor Darab Peshotan Sanjana, the 
high priest of the Parsis, and the head 
priest of one of their most ancient Atash 
Behrams in Bombay, whose fathers and 
ancestors have been high priests before him 
and who was a member of the Expert Com- 
mittee and has signed the report, was ex- 
amined before us and he said: 

“With the exception of Mrs. Tata and 
the Rajput lady, I have heard or 
known of no conversions of entire 
aliens to Zoroastrianism in Bom- 
bay. I have heard or known of 
no instance of such conversion any- 
where in India since the advent of 

~ the Parsis to India from Persia, 
except of these two ladies. There 
were no conversions, because at 
first there were difficulties in the 
way of the emigrants who found a 
safe refuge in India. Jadav Rana, 
of Gujerat, gave them refuge un- 
der certain conditions. Those con- 
ditions were not favourable to con- 
verting his subjects or anyone else 
in India to Zorostsrianism. Dur- 
ing the first century of their settle- 
ment in India, the emigrants who 
settled in India had great difficul- 
ties in preserving their own people 
from gowmg away from their own 
retigion—they had great difficulty 
in preserving their religion and 
performing their religious rites and 
ceremonies, and safe-guarding their 
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religious books. It was felt 
besides that it would have been in- 
gratitude towards the Rana who 
had given them refuge to try and 
convert his subjects.” 

The fact of the matter is that for years 
and years after they obtained a foothold in 
India, their position in the country was most 
precarious. They were allowed to land and 
settle in the country on sufferance. They 
had no claims on the Gujerat Chief who 
allowed them to settle in the country. They 
had no Funds, no Dokhmas, no Atash 
Behrams or Agiaries. The observance of 
their own religious rites andthe perform- 
ance of the ceremonies enjoined by their 
religion must for years have been matters 
of the greatest difficulty. Whom were they 
to convert: their then enemies the Mahome- 
dans—the people whose persecution had 
driven them out of their fatherland—or the 
Hindus, the subjects of the Ruler who had 
given thom refuge? If they did attempt 
anything of the kind, the chances would have 
been that they would have had to gu in search 
of another place of refuge. 

lt is all very well for the Parsis to say 
we did not attempt to convert Hindus to 
our faith, because it would have been un- 
grateful of us to do so. This may sound 
well; but, if the truth is told, they made 
no attempts because they knew not only 
the utter hopelessness of any such ‘attempt, 
but they knew further that any such attempt 
would have been so seriously wtesented 
that it would have resulted in ruin to the 
Community, living in the country on suffer- 
ance, and whose further continuance in the 
country depended on the good will of the 
ruling classes, the Hindus, Far from trying to 
proselytise, the Parsis,as years wenton, adopted 
a great many of the customs and usages of the 
Hindus, and so adapted themselvesto the ways 
of the people they lived amongst,that they 
earned their good will. As they increased 
in numbers and prospered, they began build- 
ing Dokhmas, Atash Behrams, and Agiaries 
in various places where they settled in 
large numbers; but centuries had to elapse 
before they were able to do this. Although 
Parsis came to India 1,200 years ago, most 
of their religious institutions came into ex- 
istence in comparatively recent times. From 
the earliest days of their advent into India 
up to the present day, anything like even 
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an attempt to proselytise other people and 
induce aliens to become Zoroastrians is 
wholly unknown. Although Parsis are now 
settled in various parts of India, and as 
communities are in many places both in- 
fluential and wealthy, no instance is known 
of any Parsi ever attempting to inducea 
Juddin to become a Zoroastrian. Even when, 
at the earnest desire of fathers, children 
born of alien mothers were allowed to be 
invested with Sudra and Kusti, it was done 
more in a spirit of toleration, and that, 
too, not without a growl from a section of 
the community. 

Under these circumstances, while I find 
that although the conversion of Juddins is 
permissible amongst Zoroastrians, I also 
find that such conversions are entirely un- 
known to the Zoroastrian communities of 
India; and far from it being customary 
or usual for them to convert a Juddin, 
the Zoroastrian communities of India have 
never attempted, encouraged, or permitted 
the conversion of Juddins to Zoroastrian- 
ism. 

During the progress of this case, it was 
abundantly clear that the Parsi community 
of Bombay, as a whole, most strenuously 
objected to the admission of Juddins. We 
made great efforts to bring this suit toa 
termination in an amicable manner. My 
learned brother Beaman indicated the lines 
of a fair settlement. One of the terms 
we suggested was that the defendants 
might treat the case of these two ladies as 
exceptions and admit them to the benefits 
of the Fund and Institutions in even a 
limited form, and the Community of Parsis 
may then make what rules, and pass what 
resolutions, they like for future events. The 
defendants said they could not agree to any 
such course without being guilty of breach 
of trust, unless they obtain the sanction 
of the Community. We adjourned the hear- 
ing of the case to enable them to do so. 
The late Sir Jamsedji exerted himself to 
put the matter before a Public Meeting 
of the Community, but the result was the 
unanimous refusal to accede to our sugges- 
tion. The plaintiffs’ counsel said this was 
due to a“ wave of fanaticism,” and in an 
unguarded moment said that the Public 
Meeting was composed of the “ riff-raff” 
of the Parsi community, Such an imputa- 
tion against the composition of the meeting 
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had apparently nothing whatever to justify, 
it, and was calculated to, give great offence, 
but I feel sure that the learned counsel never 
intended to give any offence or seriously 
meant what he said. 

The fact, however, remains that the com- 
munity of Bombay Parsis, as a whole—with 
the exception of a most microscopic minority 


—are most unmistakeably opposed to the ` 


admission of Juddins into their fold, and the 
reasons are most obvious. Who are the 
people that are most likely to ask for ad- 
mission ? Generations may elapse before a 
well-born, well-educated, and cultured person 
like the French lady would ask for ad- 
mission; but throw the door open and 
thousands of undesirable aliens—such as 
Bhangis, Mahars, Kahars, and Dubras—will 
seek admission; and men of the stamp of 
the plaintiffs’ witness, Sorabji Punthakey, 
are always ready to perform their Navjot 
ceremony for a small monetary consideration. 
The Funds of 50 odd lacs of rupees, richly- 
endowed Institutions for poor Parsis, com- 
fortable homes for the blind and infirm, 
Dispensaries, . Sanitariums, Convalescent 
homes, would atiract many thousands of 
the most objectionable people. Plaintiffs 
say there should be no restrictions to the 
admission of all Juddins. If their con- 
tentions areto prevail, the rnin of the Com- 
munity would be accomplished in as many 
days as it has taken generations to attain 
to that position of prominence and pros- 
perity which the Parsia of India have now 
achieved. When Sorabji Punthakey was 


cross-examined on this point, his attempts <. 


to explain the position he took up were 
most puerile and even he had not the grace 
to stop short at Sweepers and Lalias. Not 
so Mr. Sheriarji Bharucha, who, for eleven 
years, was the paid agent of the Rahanu 
Maye Mazdyeshni Sabha. His mission in 
life, in his own words, is “to reform re- 
ligion, correct superstitions and disseminate 
religion according to the ideas of the Sabha.” 
This witness is undoubtedly a learned man, 
but his zeal for reforming religion led him 
into giving some very disingenuous answers 
when he was asked about the conversion 
of sweepers and other pæple of that kind. 
A man may launch himself on» mission of 
expounding his religion and disseminating 
that religion as found in its scriptures, but 
there must be something radically wrong 
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with the religions perceptions of a man 
ho starts on a campaign of “ reforming 
eligion and disseminating it according to the 
sdeas of a Sabha.” 
Mr. Sheriarji Bharucha, in support of 
the plaintiffs’ case, said :— 

S “Ang single priest may convert.. 
and he is not under any obligation 
to take anybody’s permission.” 

He followed this by admitting that 


amongst Parsi priests there are many poor. 


and unscrupulous men—black sheep he called 


them. He never seemed to realise that he- 


was putting the whole Community at the 
mercy of such black.sheep when he advocat- 
ed wholesale conversion without enqniry 


and without permission of any responsible . 


person. He would admit Mahars and 
Bhangisto Atash Behrams and allow their 
bodies after death to be taken to the 
Towers, bat he would insist on Bhangis 
giving up their dirty work first before being 
admitted to the Fire Temples. He then 
institutes an analogy between a Bhangi and 
a Nassesalar. Ho bases most of his opinions 
on the Ravayats, which, in another case, 
he said, were compilations of third-rate 
authority. His conceptions of religious writ- 


. . . N . 
ings, however, are quite as peculiar as his- 


other opinions. Referring to the answers 
recorded in the Ravayats, he says they 


would be binding if they are conformable to: 


our Avestn, and, if they were reasonable, 
then,alone they were considered binding. 
He then makes this remarkable state- 
ment : — 

“Tf I find any of the Ravayats to 
conform to religion according to 
my opinion, then I consider them 
good authorities.” 

This witness admits that during the 
whole time he has lived in Bombay: “he 
has never known any instance of any effort 
being made by his co-religionists to convert 
an entire alien.” He also says: “The 
practice of conversion has not been in vogue 
since the Parsis came to India.” But never- 
theless, hesees no objection to converting ‘all 
the sweepers, Maharsgand Dubras of Gujerat 
to the Zoroastrian religion! The evidence 
of a witness such as this, however great 
may be his learning, does not help the 
Court, and such blind and erratic advocacy 


is not likely to help the cause advocated.. 
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is not bonnd io make any enquiries, . 
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This witness, more than any one else, has 
succeeded in demonstrating tomy mind how 
very unreasonable is the attitude adopted 
by the plaintiffs on the question of the con- 
version of Juddins. ` 
Centuries of association with their Hindu 
brethren have made tbe Parsis entertain 
the same feelings towards a Hindu of the 
lower castes as the Hindus themselves 
entertain. The Zoroastrian religion inculcates 
doctrmes of purity and teaches cleanliness! 
at every turn Parsis, however poor, have 
never taken to occupations which may bring 
them in contact with unclean things. There 
is no Parsi—and there never has been a 
Parsi—who has followed the occupation 
of a sweeper, a barber, a butcher, or a 
shoemaker. Though in all other matters 
they have lived on terms of great friendship 
with their Hindu and Mahomedan fellow- 
subjects, in religious matters they have been 
most singularly nervous of any association 
of any kind with Durvands. This word 
again is not used in any offensive sense. To 
a Zoroastrian, his best friends amongst 
Europeans, Hindus, or Mahomedans are as 
much Durvands from a religious point of 
view as the humble Hamal or Massal who 
serves in his household. No Durvand is 
ever admitted inside of Zoroastrian’s Atash 
Behram, Agiary, or Dare Meher. No Durvand 
is allowed to remain in the edifice where 
Muktad ceremonies are being performed. No 
Durvand is allowed to go beyond a certain’ 
limits in the grounds of the Towers of Silence. 
No Durvand is allowed to look in when any 
of their religious ceremonies are being per- 
formed ; and this feeling is carried to such 
an extent that the most honoured guests who 
are sometimes invited to witness a marri- 
age ceremony are not allowed to have their 
chairs on the carpet over which the chairs 
of the bride and bridegroom are placed. Even 
at the present day, as Dustoor Darab told. 
us, “an old-fashioned Parsi will not drink 
water touched by-a Juddin, and he will 
not eat food cooked or prepared by him.” 
The last resting-place of the Parsis—the 
Towers of Silence—sre regarded by them 
with sentiments of the utmost reverence, 
They are regarded as places of the greatest 
sanctity. When a new Tower is built itis 
consecrated with most elaborate religious 
ceremonies. Thousands of people travel long 
distances to be present at the consecration. 
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Such presence is regarded as a pious act of 
great religious merit. Once the Tower is 
consecrated, none but a Nassesalar can enter 
it: and the Nassesalars lead a life of ex- 
clusion from the members of the Community 
in various ways. The dead body of a 
Zoroastrian is regarded with peculiar venera- 
tion. On death the body is washed and 
purified and then handed over to the corpse- 
bearers, who recite prayers over it and 
clothe it in pure white linen. After the 
Suchukvani ceremony is performed, no one 
could touch it, not even the nearest rela- 
tives. Before being “taken from the house 
for being carried to the Towers, other 
solemn ceremonies are performed : relatives 
and friends—and, in the vase of a well- 
known person, all leading members of the 
Community—assemble and prostrate them- 
selves before the body when they are taking 
their last look. The face is covered up and 
then the body starts on its journey to the 
Towers. No Juddin or Durvand is allowed 
to look at a dead body after the purificatory 
ceremony is performed, much less touch it. 
Many atimeit has happened that when a 
faithful servant ofa European is dead, his 
master, entertaining kindly feelings towards 
him and wishing to have alast look at his 
faithful servant, goes to the house of the 
dead, only to find that his request is, with 
many explanations and excuses, refused. 
The bodies of persons who have suffered 
capital punishment, the bodies of suicides, 
and the bodies of people on whom post-mortem 
examinations are held, are supposed to be 
contaminated and not fit to be put in the 
same Dokhma as the bodies of ordinary 
Zoroastrians, because their bodies after death 
have been touched by Durvands. In Bombay, 
there is a separate place for these bodies 
known as Chotra. In other places, if there 
îs no Chotra, some unused Dokhma 
which has fallen into disrepair is used for 
disposal of these bodies, as was said to be 
done at Surat. 
Mr. Jivanji Mody says: 

“The Towers would be defiled 
if an alien’s body is taken in, because 
of the associations, sentiments, 
and religious feelings of the Com- 
munity, which are attached to the 
place as a sacred place.” 

It is under these circumstances that the 
communities of Zoroastrians in India object 
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to the conversion of aliens. It may have 
been one of the tenets of the Zoroastrian 


Community to convert aliens. When, any- 
where between 5,000 and 10,000 years 
before Christ, Zoroaster promulgated the 
religion revealed to him, circumstances 
must have existed that made this necessary 
or desirable. We have no knowledge 
of what other religions existed then ; the 
scriptures that exist talk of such religions 
as then existed as Dewe Yeshna, which 
may mean Idolatory, or worship of some 
one other than the Supreme Being. It 
must be remembered that the greater por- 
tion of the original and authentic Serip- 
tures of the Zoroastrian—-the Avesta Nasks— 
are lost and are not available to modern 
scholars. All except about a fifth part of 
these holy writings are lost, and no one 
knows what the behests of the prophet were in 
those scriptures that were lost. Reliance 
in this case is placed on the Ravayats. 
The Ravayats are not, in any sense, 
authoritative scriptural writings of the 
Zoroastrian religion. According to the 
plaintiffs’ own witness Sheriarji Bharucha, 
they are writings of which one may make 
use, if if suits one’s purposes. If it 
agrees with one’s ideas of what the religion 
dictates, act on it, if it do not conform 
to one’s opinion and appears to him un- 
reasonable, reject it. The Ravayats are 
supposed to be questions sent from India 
to Persia in comparatively recent times, 
and answers to such questions sent by «nen 
who are supposed to have understood 
the religion better than those who sent 
the questions down them. The three 
Ravayats on which reliance is placed 
are Exhibits El, E2 and E3. One at least, 
of the statements made in the question 
put in the first of these three Ravayats 
seems to me to be so startling that one 
hesitates to place much reliance on the 
accuracy of these Rayayats. It says that 
not only were Durvands invested with 
Sudra and Kusti, but they prepared Daroons 
for Ghambar and other ceremonies, and these 
used to be consecrated. Only a Zoroastrian 
could understand the egross improbability 
of such a thing having happened. How- 
ever, this discussion isnot of much importance, 
as I am proceeding on the basis that con- 
version of aliensis permitted and enjoined 
by the Zoroastrian religion, The usage 
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of twelve centuries, however, proves that, 
under their altered circumstances—away 
from their fatherland, amidst’ surroundings 
never within the contemplation of the 
Prophet when he promulgated his religion—— 
the enjoyment to propagate the Zoroastrian 
relgion amongst aliens has fallen into complete 
disuse. Itis now sought to put in force 
this ancient ordinance of the religion to 
proselytize aliens, and to disregard the 
custom and to set at naught the usage 
of the community prevailing amongst 
them for many centuries. The plaintiffs 
seek the assistance of the Court, relying 
on the Ravayats and a report of a Commit- 
tee of Experts selected’ from the Zoroastrian 
Community. Surely, if these documents are 
relied on as authorities, the person on whose 
behalf such assistance is sought must com- 
ply with the requirements laid down in 
these documents. Take first Exhibit No. 1— 
an important extract from the Expert 
Committee’s report. Only those persons 
who, “with good object and pure intention 
. after showing their fitness to be 
considered as Zoroastrians,”’ desire to be 
admitted, then they may be admitted ; but 
auch admission must depend on a most 


important condition being fulfilled, and that‘ 


is that such admission should be allowed “ if 
no harm of any kind whatever could be done 
to the Zarthosti Mazdyasuans themsevles.” 

Who is to be the judge of “good object” 
and “pure intention” of the candidate 
and of his or her “fitness to be con- 
sitered as a Zoroastrian P’ Surely, not— 
as the plaintiffs contend—the solitary 
priest who, according to their expert wit- 
ness Sheriarji, is not bonnd to make any 
inquiries or ask anybody’s permission ? And, 
above all, who is to judge that, by such 
admission, no barm of any kind whatever 
could be done to Zarthosti Mazdyasnans 
themselves. Surely, not that same solitary 
priest to whom a silver rupee may be 
dearer than the welfare of the community. 

Take the Ravayats and let us see what 
they lay down. The first Ravayat (Exhibit 
Bl) is to this effect -— 

“We say that the Mobeds (priests) 
and Beh@dins (laymen) should first 
take into consideration the reli- 
gion and the tenets of the religion 
and the safety of their own persons 
and property, in order -that (by so 
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doing) they may not suffer any sort 
of harm. After being satisfied 
with regard to the aforesaid matter, 
if they buy Juddin’s children and 
having taught them Avesta, if they 
take them into the good Mazdyas- 
nan religion, then that is a great 
meritorious act.” 

The second Ravayat relied on (Exhibit 
E2) says :— 

“If that person properly observes the tenets 
ofthe religion and puts faith in 
the religion, and if the good religion 
does not suffer harm (by such 
person coming into the religion), 
then it is lawful and proper to 
adinit such person into the religion.” 

If the persons on whose behalf the 
plaintiffs have carried on this fight were 
before us, we might have been in a posi- 
tion to say whether, in the first instance, 
in the case of those persons, all the condi- 
tions laid down by the very documents they 
rely on have been fulfilled. How is the 
Court to make any declaration of any 
kind whatever in favour of persons who 
are not before the Court, and in the total 
absence of any information whatever as to 
whether the conditions preliminary to their 
admission were fulfilled P 

Fatal as this objection seems tome to be 
to the plaintiffs’ case, this is by no means 
the only infirmity. One of the questions 
submitted to the Expert Committee was: 
“ What are the ceremonies that should be 
performed P” To this question the Expert 
Committee give a very clear and definite 
reply at page 10 of Hxhibit A87 :— 

There are to bethree ceremonies: firstly, 
after a year’s probation from the date of 
the written application of the candidate, he 
or she, after undergoing the purifying cere- 
mony of Nahan, is to be invested with Sudra 
and Kusti in the same way as an ordinary 
Zoroastrian child; secondly, the candidate is 
then to be given the Burushnum: and 
thirdly, the candidate is to be then re-invested 
with Sudra and Kusti. This report is 
signed by ten experts including both the 
high priests, of the Parsis, one of whom 
performed the Navjot ceremony of the 6th 
plaintiff's wife. Three of the signatories, 
however, make additional minutes. Mr. K. 
R. Kama thinks the restrictions rather 
deterrent and the probation period teo long, 
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and Messrs. Sheriarji Bharucha and Beh- 
ramgore Anklesaria think that the mere 
Navjot ceremony—+the first of the three 
ceremonies mentioned in the report—is 
sufficient. Mr. K. R. Kama has not been ex- 
amined before the Court. Mr. Sheriarji 
Bharucha and Mr. Behramgore Anklesaria 
have both been examined beforeus. Sheriar- 
ji is ‘the accredited apostle of the Society, 
whose express aim is to reform religion and 
disseminate it according to the views of 
the Society of which Mr. K. R. Kama is, 
I believe, the head, and the opinions of 
those whose convictions are based not on 
what the tenets of a religion are, but what 
according to their wew, they should be, cannot 
command much attention in a Court of 
Law. Mr. Anklesaria candidly told the 
Court that his opinions were based on his 
reading of books only. 

We find, however, that seven out of ten 
experts in the report relied upon _by the 
plaintiffs, including both the high ' priests, 


deliberately lay down that the three cere- - 


monies, including the Burushnum, are es- 
sential to the proper admission of a Juddin 
to the Zoroastrian faith. 

We find from Exhibit A64 that, as far 
back as 1836, in a Resolution passed by 
the whole punchayet, the “ holding _ of 


the Burushnum ” is stated as a ceremony ` 
necessary for investing the children of, 


Parsi fathers by kept-women. < . 
We also find from the published pamph- 


lets of both the late high priests, Dustoor - 


Jamaspji and Dustoor , Peshotam, 
although they were 
opinion ag 
shnum was 
agreed that the nine- nights’ Buru- 
shnum was a ceremony essential to thead- 
mission even of those whose fathers were 
Zoroastrians; and Dustoor Jamaspji actually 
made the whole nine of the Mazagon people 
go through the Burushnum of the nine 
nights. The sons of both these high priests 
are the present high priests of the Parsis, and 
both of them have signed the report of the 
Expert Committee. 

What is of still greater importance is 
that one of the very Ravayats on which 
the plaintiffs base their contentions is very 
clear and explicit on the point. . Exhibit 
E3 says :— 

“If such goolams (slaves) and kamjuke 


; that, 
divided in their 
to whether Reemun Buru- 
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(femaleslaves) have their faithin the: 
good religion, then it is incumbent 
that they should be taken into the 
religion by investing them with. 
Kusti, and when they become clever, 
well conversant with the tenets of 
the religion, and firm in their 
religious faith, they shall be given 
Burushnum (they shall be made to 
undergo the Burushnum ceremony). 
The plaintiffs base their case on the. 
question of conversion on the Expert Com- 
mittee’s report and on the Ravayats. These 
documents are the foundation on which they 
have built their case. Can it lie in their 
mouths to say:— We will rely only on 
such portions of them as suit our case 
and we will repndiate the rest.” If they 
rely on documents they must take them as 
a whole, and it seems to me quite obvious 
from the materials available to the Court 
that, according to the dictates of the 
Zoroastrian religion as expounded in the 
Expert Committee’s report and the Ravayats, 
and from the evidence, both oral and docu- 
mentary, one of the essential ceremonies neces- 
sary for the admission of a Juddin into 
the Zoroastrian religion is that of the nine 
nights’ Buroshnum. The Expert Committee - 
is most emphatic in its opinion; for, im- 


“mediately after naming the three ceremonies, 


they say :— 

“Such Candidates alone (.,...... ...) 
who are admitted to the din 
(religion) after the performance . 
of ceremonies tn thts way shale, 
be entitled to all the rights as a, 
Zoroastrian.” 

While this question was being discussed,. 
Mr. Lowndes pointed ont to us that the 
nine nights’ Burnshnum was a ceremony 
that was extremely inconvenient for a grown- , 
up female to go through. It is possible a 
that the undergoing of this ceremony, in 
so far as it may involve the candidate go- 
ing through certain forms, might not 
conform to some people’s ideas of decency, 
but that is a matter that we are not concerned 
with. If a party chooses to enter a, 
particular religion, he or she must go through 
the prescribed ceremonials, ehowever irksome 
they may be. Itmust also be remembered 
that two of the Mazagon females whom 
Dustoor Jamaspji invested were, respectively, 
aged 29 and 19; and if they, who claimed 
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to be descended from Parsi fathers,’ had 
to undergo the Burashnum of nine nights, 
how could a Juddin desiring to be con- 
verted to Zoroastrianism be said to be pro- 
perly converted if he or she does not go 
through this purificatory ceremony P 

Dustoor Kaikhushrno was called by the 
Court and asked a few questions. The cir- 
cumstances under which he was called and 
not allowed to be cross-examined are recorded 
in my note book. As both parties did not 
chose to call him, and as he was not 
cross-examined, I have thought it best to 
refrain from making any comment on his 
evidence, 

On the question of whether it is usual 
and ‘customary to convert Juddins to Zoro- 
astrianigm, the plaintiffs’ Counsel relied on 
a great many books, such as books written 
by historians and travellers and journals 
of Societies, dictionaries, gazetteers, ency~ 
clopeedias, etc. As a counterblast to this, 
the defendants’ Counsel produced other 
books of a similar nature. I have expended 
a great deal ofmy time in going over the 
passages relied on by both sides, and I con- 
sider the whole of the time so spent absolutely 
wasted. Most of the statements made in 
those books are about as accurate as the 
statement of modern travellers who spend 
a few weeks in the country and then feel 
competent to write books and newspaper 
articles about: the manners and customs, 
the feelings and sentiments of the peoples 
of India. Even the article on the Parsis 
im the “Bombay Gazetteer” is full of in- 
accurate and misleading statements. One 
sample will suffice: it says the Persian emi- 
grants in India had forgotten their origin 
and their country. It would be wasting 
one’s breath to point out how utterly absurd 
this statement is. We were told tho article 
was compiled by the late Income Tax 
Collector of Bombay, Mr. Sirvai, and Mr. 
Bomanji Behramji Patell, I refase to believe 
that Mr. Bomanji Patell, the author of 
the “Parsi Prakash,’ could write such 
sorry stuff aa isto be found in the article. 
I doubt if the late Mr. Sirvai wrote it. 
How any Parsi can write some of the things 
that are to be fomnd in the article passes 
my comprehension. Mr. Sirvai was dead 
but when the suit was heard Mr. Bomanji 
Behramji Patell was alive and well, and he 
was not called to prove that the statements 
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relied on by the plaintiffs in the “ Gazetteer ” 
were correct. It is true that Mr. Lowndes 
had continuously expressed his belief that the 
defendants intended to call him as tbeir wit- 
ness. Why the defendants did not do so, is one 
of a few things in the conduct of the defend- 
ants’ case which I do not understand, but it 
must be remembered that fully a week be- 
fore the plaintiffs closed their evidence, Mr. 
Inverarity announced that he did not in- 
tend to call Mr. Bomanji Patell. The plain- 
tiffs closed their case on the 29th of February, 
whereas I find from my notes that on the 
22nd of Hebruary, Mr. Inverarity definitely 
stated that he did not intend to call Mr. 
Bomanji Patell as his witness. It was quite 
open to the plaintiffs to have called him and 
they did not choose to do so. 

I have derived no assistance whatever from 
the books of travel, histories, dictionaries, 
journals of societies, and various other publi- 
cations cited before us, and I do not 
purpose to spend any time in noticing any of 
them. 5 

To sum up this part of the case, on the 
question of conversion, the conclusions which 
I have arrived at on the evidence before the 
Court are :— 

I.—That the Zoroastrian religion not 
only permits but enjoins the con- 
version.of a person bornin another 
religion and of non-Zoroastrian 
parents. 

IL.—That although such conversion 
was permissible, the Zoroastrians, 
ever since their advent into India 
1,200 years ago, havenever attempt- 
ed to convert anyone into their 
religion. 

111. —Thab there is not a single instance 
proved before the Court of a person 
born of both non-Zoroastrian parents 
ever having been admitted into the 
Zoroastrian religion professed by the 
Parsis in India. 

IV.—That the Parsi community of Bom- 
bay, at a Public Meeting, held on 
the 16th of April, 1905, expressed 
its disapproval of any conversions 
being allowed, and are strongly 
opposed to any such conversion in 
the present times, and resolved 
henceforth not to admit even the 
children of Parsi fathers by alien 
mothers. See Exhibit F. . 
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V.—That although conversion is per- 
missible by the religion, there are 
certain conditions which the candi- 
date must fulfil before becoming 
eligible for admission. The condi- 
tions are that it must first be satis- 
factorily established that he or she, 
in applying for admission, is ani- 
mated by a good object and actuated 
by pure intentions, in other words, 
that he or she seeks admission 
from religious convictions and not 
from other considerations ; and fur- 
ther, that the candidate is in all 
other respects fit to be admitted to 
the Zoroastrian faith. 

Vi.—That such an admission for a per- 
son born outside of the religion is 
only permissible if itis established 
that by such admission “no harm 
of any kind would be done to the 
Zarthosti Mazdyasnans them- 
selves.” 

VIl.—That the ceremonies necessary to bo 
undergone by the candidate for ad- 
mission are (a) Navjot, (b) Buru- 
shnum, and (c) a repetition of the 
Investiture ceremony of Navjot after 
Burushnum, 

VIII. —Thab only those persons who have 
undergone these three ceremonies 
are entitled to the full rights and 
privileges of a Zoroastrian, 

The only question of importance on this 
part of the suit that now remains to be 
considered is the general question raised by 
the plaintiffs, as to who are the parties entitled 
to the benefits and uses of the Charitable Funds 
and Institutions now tn the possession and under 
the management of the defendants. The conten- 
tions of both sides are fully set out in the 
pleadings. The plaintiffs say :— 

“ There exist numerous rich endowments, 
consisting of property, both mov- 
able and immovable, devoted to 
various charitable and religious pur- 
pose for the benefit of persons profess- 
tng the Zoroastrian religion.” 

They say that the Trusts declared by 
the Trust Deed of the 25th of September, 
1884, are in terms “ab variance with the 
Trusts and purposes for and to which the 
same were originally provided and dedicated.” 

The plaintiffs believe that, “at the time 

the said Deed was prepared and executed, 
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there was no intention by the terms thereof 
to exclude from the benefits of the said 
Trusts any person professing the Zorsastrian 
faith.” They complain that the defendants 
had interpreted the ‘Trusts in a manner 
which would exclude from the benefits of 
the Trusts persons born in other religions 
and subsequently admitted into the Zoro- 
astrian religion; and they pray that, in 
so far as the Trusts declared by the Deed 
of the 25th of September, 1884, differ 
from the original Trusts, they may be de- 
clared ultra vires snd void; that the true 
Trusts on which the charitable properties 
are held may be ascertained and declared ; 
that the Deed of 1884 may be construed; and 
that it may declared who are entitled to the 
benefits of such ofthe Trusts as may be held 
to be valid. 

The defendants contend that the only per- 
sons entitled to the benefit of the Funds and 
properties are :—' 

letly.—The descendants of the original 
emigrants into India from Persia 
who profess the Zoroastrian re- 
ligion. 

Qndly.—The descendants of the Zoroas- 
trians in Persia who were not 
amongst the original emigrants, but 
who are of the same stock and 
have since that date, from time to 
time, come to India and have settled 
here, either permanently or tem- 
porarily, and who profess the Zoro- 
astrian religion. 

8rdly.—The children of a Parsi father 
by an alien mother, if such children 
are admitted into the religion of their 
fathers and profess the Zoroastrian 
religion. 

Shortly put, the plaintiffs say: Every 
Juddin admitted into the Zoroastrian religion 
is entitled, as a matter of right, to all the 
benefits of all the Charitable Funds and In- 
stitutions in the defendants’ possession. 

The defendants say: The parties en- 
titled to the benefits of the Funds and Institu- 
tions under their control are persons who 
are Parsis who are the descendants of the 
Zoroastrian emigrants from Persia; their 
Iranee co-religionists who may come and 
settle either temporarily or permanently in 
India; and the children of Parsi fathers 
born of alien mothers, if they are admitted 
in, and profess, the Zoroastrian religion. 
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As the question is raised in a general form, 
I will discuss it onthe assumption that the 
Converts to Zoroastrianism, whose rights the 
plaintiffs assert and the defendants deny, are 
properly admitted into the Zoroastrian 
religion, after the performance of all the 
ceremonies which, according tothe Ravayats 
and the experts, are necessary for the due 

‘admission of a Juddin to Zoroastrianism. 

The Trust Deed of 1884 declares that the 
properties covered by that Deed were for the 
use and benefit of “the members of the Parsi 

‘community professing the Zoroastrian reli- 
gion.” This is the only declaration which the 
plaintiffs say is at variance with the original 

Trusts declared by the founders and donors, 

They say, either this declarationis wrong, or 

the interpretation put upon it—that the 

Trusts are confined to Parsis, thereby mean- 

ing persons of Zoroastrian descent—is wrong. 

They contend that a Juddin, by being con- 

verted to Zoroastrianism, becomes a“ member 

of the Parai community professing the 

Zoroastrian religion;” and as such is a 

beneficiary under the Trusts. Inthe alterna- 
tive, they say, if this contention of theirs as to 
the correct interpretation is wrong, then the 

declarations of Trusts are at variance with the 
intentions of the original donors and founders 
_ and the Trust Deed should be rectified by the 

Oourt. 

_A great deal of time and energy were 
expended on the argument as to the exact 
meaning and significance of the word Parsis, 
and as to whether the words Parsts and 
Zoroastrians mean the same thing and 
dgsignate the same persons, or whether there 
is any distinction in the individuals desig- 
nated by the terms Parsis snd Zoroastri- 
ans. 

I confess this question has never, at any 
time, presented any difficulty to my mind : & 
Zoroastrian is & person who professes the 
Zoroastrian religion. A Zoroastrian need not 
necessarily be a Parsi. Any one who professes 
the religion promulgated by Zoroaster—be he 
an Englishman, Frenchman, or American— 
becomes a Zoroastrian the moment he is 
converted to that Faith. But how can he 
become a Parsi ? It was argued that the 6th 
plaintiff's wife was now a Parsi. Supposing 
a Parsi lady becowes a Christian and marries 
a Frenchman, can it be said that she had 
become a Frenchwoman P And if she adopts 
Christianity and marries an Englishman, does 
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she become an Englishwoman ? One has only 
to see how the word Parsi came into existence 
and what it was meant to designate to realize 
that the word Parsi has only a racial signifi- 
cance and has nothing whatever to do with his 
religious professions. Mr. Dossabhoy Framji 
in his “History of the Parsis,” says the word 
takes its derivation form Pars or Fars, a pro- 
vince in Persia, from which the original 
Persian emigrants came to India. Several 
witnesses corroborate this. One witness, Mr. 
Jamsetji Dadabhai Nadershah, who has visited 
Persia and studied the cuniform inscriptions 
in Persia, throws more light on the subject. 
He says :— 
“In the Assyrian records I find the 
earliest mention of the word Pers. 
The word is applied to the country 
called Fars and to the people of that 
country The word 
originally used for a province was 
applied to the whole country of 
Iran (Persia) later on. The word 
Pers in the Babylonian inscriptions 
was first used to indicate the country, 
and then it came to indicate the 
inhabitants of that country.” 

It will thus be seen that the word Parsi, 
when used in India, could only mean the 
people from Pars. When the emigrants from 
Persia settled in India, the people around 
them probably knew little of their religion but 
they knew they camefromPers, or Pars and they 
called them Parsis. Thus, all the descendants 
of the original emigrants came to be known as 
Parsis. A Parsi born must always be a 
Parsi, no matter what other religion he 
subsequently adopts and professes. He may be 
a Ohristian Parsi, and he may be any other 
Parsi, according to the religion he professes: 
but a Parsi he always must be. The word 
Zoroastrian simply denotes the religion of the 
individual: the word Parsi denotes his 
nationality or community, and has no religious 
significance whatever attached to it. To my 
mind, the distinction between the two terms, 
Zoroastrian and Parsi, is most clearly 
defined when one sets about carefully 
examining the real meaning of the two 
expressions; but before the French wife of 
the 6th plaintiff proposed to be converted to 
the Zoroastrian religion and claimed to have 
become a Parsi, I doubt if anyone ever cared 
to make the smallest distinction in the use of 
the two words. Before 1£03, no one ever 
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gave a thought to this distinction. As late as 
1872, ina legislative enactment ‘(Act III of 
1872), the manifestly unmeaning expression 
“ Parsi religion” is used to designate the 
Zoroastrian religion. Surely, there is no 
Parsi religion in existence. , What, however, 
was intended to be Nn | by the expression 
was the religion generally professed by the 
Parsi community. To my mind, the expres- 
sion “ Parsi religion” is as meaningless as the 
expressions : © English religion,” “ French 
religion,” or “ Dutch religion.” Before the 


controversy in connection with the French, 


lady arose, no one had the remotest idea that 
a Zoroastrian could be anybody other than a 
member of the Parsi community. For 
centuries, the only people who in India pro- 
fessed the Zoroastrian religion were the 
members of the Parsi community born in the 
religion of their forefathers. No one had for 
twelve centuries ever made an attempt to 
convert persons professing other religions. 
Proselytising was wholly unknown amongst 
them. No ona preached the religion or 
attempted to teach it to an alien. There was 
not an instance known either in modern or 
ancient times, of anybody but a Parsi who 
professed the Zoroastrian religion. The 
Zoroastrian religion was professed by the 
Parsis alone in India;and small wonder, 
therefore, if the expressions Zoroastrians and 
Parsis came to be loosely used, as if the two 
words meant one andthe samething. In 
1884, it was not within the contemplation of 
any one that, in the near future, converts to 
Zoroastrianism would come into existence, 
and neither the English Solicitor who 
drafted the Deed of the 25th of September; 
1884, nor those who instructed him to 
prepare the Deed, and who subsequently 
executed the same, had the remotest con- 
ception of such a class or such an individual as 
an alien Convert to Zoroastrianism coming 
into existence; and, therefore, there could be 
no possible object in intentionally declaring 
wrong Trusts or Trusts at variance with the 
intentions of the donors and founders. In 
fact, in paragraph 12 of their plaint, the 
plaintiffs themselves say that, in declaring 
the Trusts as they are declaredin the Deed 
of 1884, there was no intention “to exclude 
from the benefit of the Trusts any person 
professing the Zoroastrian faith,” meaning 
thereby Juddin converts to Zoroastrianism. 
This, at all events, is an admission that 
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there was no intentional wrong declaration 
of Trusts in the Deed of 1884. Till 1903, 
thé two expressions, Parsis and Zoroastriang, 
were used most promiscuonusly to mean one 
and the samething. When the members of 
Parsi community professing the Zoroastrian 
religion were soughtto be designated, some 
used the word Parsis and some used the 
word Zoroastriangs. Since the controversy, 
some persons who have established new 
charities have, in order to avoid all possible 
misunderstanding and to leave no room for 
doubt, used the expression Parsi Zarthosti. 
This is by no means a new combination. As 
far back as 1836, Framji Cowasji Banaji uses 
the expression “Parsi Zoroastrian” in his letter 
to bis colleagues of the punchayet (Exhibit 
A59). Many witnesses were questioned on 
the subject and they were all unanimous that 
Parsis and JZoroastrians were used as 
synonymous terms and conveyed the same 
meaning. Plaintiffs’ witness, Mr. Sheriarji 
Bharucha, says :— 
“I would use the two terms Parsis and - 
Zoroastrians as synonymous terms. 
This is the way in which these 
terms have always been used and 
ave still used. As soon as the 
word Parsiis used, the only idea 
suggested is that he is a Zoroast- 
rian.” 5 

Beram Sheriar, an Irani priest, another 

of the plaintiffs’ witnesses, says :— i 

“Some Mahomedans in Persia call us 
Parsis; some call us Zarthostis. The 
‘ word Parsis is in common use in 
A Persia. Ib means Zarthosti. Mussul- 
-© mans in Persia use the word -Parsis 
commonly to designate our people— 

the Zarthostis.”” . 

Another of the plaintiffs’ witnesses, Mr. -. 
Jamsedji Dadabhai Nadershah, points out how 
the words Parsi and Zoroastrian are used 
indiscriminately in certain Pehlvi and Persian 
works. The defendants’ principal witness, 
Mr. Jivanji Mody, says —“ In- India, the 
word Parsis or Zoroastrians has the same 
signification.” 

The Parsi kigh priest, Dustoor Darab, 
says :— The two terms Parsi and Zoroastrian 
are synonymous, because in India we have 
made no conversions. Every one in India 
knows that they are convertible .terms.” 

This discussion as to the exact meaning 
and signification of the words Parsi and 
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Zoroastrian was addressed to us on the 
question as to whether, ifthe Trusts declared 
in the Deed of 1884 were correctly interpreted 
by the defendants and those declarations 
excluded Juddin converts, such declarations 
wero not at variance with the intentions of 
the donors and founders of the charities. 
It so happens-that there are no documents, 
either in original or in copies, existing at 
present with reference to some of the 
immovable properties; in the case of other 
immovable properties, the defendants have 
amongst their records copies of original 
documents. Mr. Lowndes, for the plaintiffs, 
correctly contended that in cases where no 
originals or copies of any documents evidenc- 
ing the Trusts in connection with a particular 
property existed, the question for whose 
benefit that particular charity. was established 
must be gathered, to use his own words, 
“from usage and tenets of the founders.” 
He contended that the question for the Court 
to ascertain was “ What were the intentions 
of the founders of these various charities 
as to persons who were to benefit by them?” 
He argued: “ Where words are ambiguous, 
you must look at the tenets of the founders.” 
And he claimed the right of proving copies 
and tendering them in evidence, contending 
that the dosuments were “ admissible for the 
purposes of ascertaining the meaning of the 
words Parsis and Zoroastrians.” I have here 
reproduced the arguments of the learned 
Counsel in his own language as I find them 
inmy notes made at the time. 

These arguments appeared, both to my 
learned brother and myself, to be absolute- 
ly sound ; but what was the attitude adopt- 
ed by the defendants? Their Counsel 
contended that section? of the Statute of 
Frauds, XXIX of Charles IT, Chapter II, 
was in force in British India, and that under 
the provisions of that section, copies of 
documents evidencing Trusts of immovable 
properties were neither proveable nor admissible 
in evidence. 

This position, adopted by the defendants, 
appeared to me to be most extraordinary. 
They admitted that they were Trustees hold- 
ing a large number of immovable properties 
on certain Charitable Trusts for the benefit 
of their communaty. They were in posses- 
sion of copfes of documents evidencing those 
Trusts. They were not in a position even 
to suggest that those copies were not genuine 
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and authentic. In fact, they knew that they 
were authentic and genuine copies. They 
were subsequently proved to be such before 
us. The records in their possession which 
coutained the copies were not their property 
but were the property of the Parsi Com- 
munity. They knew that a question of the 
greatest importance to their Community was 
being dealt with by the Court. Their 
obvious duty as Trustees, it seemed to me, 
was to place all available materials in their 
possession and at their disposal before the 
Court and to assist the Court to come toa 
correct decision. Instead of that. they made 
a determined effort to keep back important 
documents by pleading a section of an 
English Statute of 1677! We felt, however, 
that if the defendants had a legal right to 
withhold these documents, they were entitled 
to do so, and that the Court was not: con- 
cerned as to whether the attitude the de- 
fendants were advised to adopt was a correct 
attitude for Trustees of large public 
charities to adopt; and we had to listen to 


“long and learned arguments on this point 


with the result that we held that there was 
no substance in the defendants’ contentions. 
I do not propose to wander through the 
labyrinth of legal authorities which were cited 
before us, for in my opinion the defendants’ 
contentions on this head could be very shortly 
and summarily disposed of. | 

Section 7 of the Statute of Frauds runs 
thus :— 

“VII. And be it further enacted by 
the authority aforesaid that, from 
and after the said four and 
twentieth day of June, all declara- 
tions or creations of Trusts or 
Confidences of any lands, tenements, 
or hereditaments, shall be manifest- 
ed and proved by some writing 
signed by the party whois by law 
enabled to declare such Trust, or by 
his last will in writing, or else 
they shall be utterly void and of 
none effect.” 

It was argued on behalf of the defend- 
ants that, under this section, no Trusts of 
immovable properties could be proved, un- 
less the Trusts were manifested and proved 
by some writing signed by the settlor or 
founder. In other words, the defendants 
contended that plaintiffs could prove no 
Trusts whatever of some of these immovable 


162 


SIR DINSHAW Y. SIR JAMESTJI. 


properties held by them asthere were not in 
existence original documents signed by the 
founders themselves manifesting or proving 
those Trusts. This contention came to this, 
that the Trusts of immovable properties, ın 
respect of which there were no documents 
signed by, the original founders, were, inthe 
words of the Statute, “ utterly void and of 
none effect.” It appearsthat in 1881, in the case 
of Bat Maneckbat v. Bat Merbat (9), Mr, Jus- 
tice West held that the Statute of Frauds applied 
to “the inhabitants of Bombay,” and hethought 
also to the Parsis. I do not think it is 
necessary to go into the question argued be- 
fore us, whether the Statute of Frauds really 
ever did apply to India. Assuming that 
Mr. Justice West was right, what happened 
was that, inthe following year, the Legislature 
simplified matters when they passed the 
Indian Trusts Act by repealing section 7 of 
the Statute by section 2 of that Act. The 
learned Counsel for the defendants, however, 
contended that inasmuch as section 1 of the 
Indian Trusts Act provided that nothing 
therein contained applied to public or private 
religious or charitable endowments, the 
repealed section still applied to Charitable 
Trusts and was only repealed so far as it 
related to private Trusts. This argument, if 
true, leads to some manifestly absurd situa- 
tions. If correct, it means that the Le- 
gislature deliberately removed a legal enact. 
ment which might have proved a powerful 
instrument for the purpose of defeating 
Trusts in the hands of dishonest Trustees, 
so far as private Trusts were concerned, and 
yet left all public Charitable Trusts open to 
this infirmity. 

If, for instance, a man conveys two of his 
immovable properties to Trustees on Trusts, 
one for the benefit of his family and the 
other for public charitable purposes; exe- 
cutes two Trust Deeds and registers them ; 
and then by some mischance the two Trust 
Deeds are lost, burnt, or destroyed, the 
beneficiaries of the family Trust could always 
prove the Trust by the copy from the Re- 
gistrar’s records ; but inasmuch as the copy 
relating to the public Charitable Trusts is 
not signed by the party “who is by law 
enabled to declare the Trusts ’’—which, ac- 
cording to Mr, Strangman’s argument, means 
the founder and no others—the Charitable 
Trust becomes ‘utterly void and of none 


(9) 6 B. 368, 
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effect.” I put this view to the learned 
counsel and be said thut that was the law. 
1 decline to believe that the Legislature 
intended anything so manifestly absurd and 
so repugnant to one’s common sense. In 
my opinion, the saving clause in section: 1 
of the Indian Trusts Act has no applicability 
to the repealing section that immediately 
follows, and that section 7 ofthe Statute of 
Frauds is wholly repealed by section 2° of 
the Indian Trusts Act of 1882. 

That this view is correct appears also 
from “A Collection of Statutes relating to 
India.” published in 1899, under the anthor- 
ity of the Government of India. In Volume 
I, Appendix I, at page 490, I find it distinctly 
stated that sections 7 to 11 cf XXIX of 
Charles II, Chapter III, are repealed 
by section2 of the Indian Trusis Act of 
1882. 

There is, I think, another equally effec-. 
tive answer to the objection based on sevtion 
7 of the Statute of Frauds. Do the words 
“the party who is by law enabled to declare 
such Trust” mean only the founder and 
no one else, as contended on behalf of 
the defendants? I think not. In Roche- 
foucauld v. Boustead, (10) where the 
defendant pleaded section 7 of the 
Statute of Frauds as a defence to a sunit 
in which a declaration was sought that ho 
had purchased certain immovable property 
as a Trustee for the plaintiff, the Court of 
Appeal held that the lettters signed by the 
defendant himself were sufficient to satisfy 
the requirements of the Statute. Lord Justice 
Lindley, in delivering the judgment of the 
Appeal Court, after citing Forster v. Hale oY 
and Smith v. Mathews, (12)says :—- 

‘ According to these authorities, it is 
necessary to prove, by some writing 
or writings signed by the defendants, 
not only that conveyance to him 
was subject to some Trust but 
also what that Trust was. But 
it is not necessary that the Trusts 
should have been declared by such 
a writing in the first instance. It 
is sufficient if the Trust can be 
proved by some writing signed by 
the defendants and the date of the writ- 
ing ts tmmaterial.@ 

ib (1897) L. R. Oh. Div. 196; 87 In J. Ch. 427; 
(1898) 1 Ch. 650. 


A R 3 Ves. 696 ; 5 Ves. 308. 
12) (1861) 3 D. F. and J. 189, 
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The Oourt of Appeal also admitted parol 
evidence in addition to the defendant’s 
letters, holding that other evidence was 
admissible “in order to prevent the Statute 
from being used in order to commit a 
fraud.” 

Now, in this case, the commission of a 
fraud was, of course, farthest from the 
defendants’ intentions. It is hardly con- 
ceivable that the defendants desired to 
contend that the Trusts in respect of those 
Towers of Silence in respect of which there 
are no documents at all, andthe Trust of 
other properties in respect of which there 
are no documents signed by the founders, 
were, therefore, “ utterly void and of none 
effect.” It appears to me that all that 
their legal advisera intended todo was to 
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under the provisions of the Indian Evidence 
Act, and we, accordingly, allowed the plaintiffs 
to prove and put in copies of the various docu- 
ments relating to the foundation of various 
Charitable Institutions. The persistence with 
which this point was pressed seems very 
extraordinary, in the face of the fact that 
the defendants themselves, in “paragraph 25 
of their written statement, submit the 
question “ whether persons, in whose posses- 
sion and under whore control the said pro- 
perties were, were not entitled to declare 
the Trusts thereof as they did by the 
said Deed of the 25th of September, 
1884.” 

Further, it appears to me, on a careful 
study of the section, that, in spite of the 
concluding words “ shall be utterly void and 


pe- obstacles in the way ofthe plaintiffs’ of none effect,” the section is really one 


ES g what they said they could prove that regulates procedure, and that, even if 
„032 reference to the documents in the it did apply to India at one time, the 
es dants’ possession, namely, that the enactment of the Indian Evidence Act 


“~founders of the charities to which these 
copies in defendants’ possession related were 
intended for the benefit of all Zoroastrians, 
including Juddin converts. 

However that may be, Rochefoucauld v. 
Boustead (10) is authority for holding that 
admissions of being Trustee and what those 
Trusts were—contained in the letters of 
the: Trustee himself, the defendant in the 
case—were sufficient to satisfy the provisions 
of section 7 of the Statute of Frauds, and 
that itis immaterial at what date such writ- 
ings came into existence. 

«I am of opinion, therefore, that in this 
case the Trust Deed of the 25th of Sep- 
tember, 1884, would satisfy the provisions 
of the Statute, even if the 7th section had 
not been repealed. The defendants’ pre- 
decessors in 1884 were “ persons enabled 
by law to declare” that they held certain 
immovable properties in Trust and also to 
declare what those Trusts were. They did so 
by the Trust Deed of 1884. The question 
between the parties is whether, if their 
interpretation ofthe Deed of 1884 is correct, 
the Trusts they declared were in accord- 
ance with original Trusts as intended or 
declared by the founders, or whether they 
were at varianceewith the Trusis declared 
or intended by the founders. In order to 
ascertain this, it was necessary that we 
should have before us all snch documents 
as were properly proveable and admissible 


would supersede this section of the Statute, 
The scheme of the section is undoubtedly 
to regulate how Trusts were to be proved 
in a Court of Law, andthe concluding words 
merely denote what the result shonld be 
if a particular mode of proof was not 
available. What Lord Justice Lindley says 
in his judgment in Pochefoucauld v. Boustead 
(10) lends support tothis view. Referring 
to the contention, that the Statute of Frauds 
hai no application to lands in Ceylon, Lord 
Justice Lindley says :— 

“The Statute relates to the kind of 
proof required in this country to 
enable a plaintiff suing here to 
establish his case here. It does 
not relate to lands abroad in any 
other way than this: it regulates 
procedure here, not titles to land in 
other countries.” 

I am inclined to hold that section 7 of 
the Statute of Frauds was mainly intended 
to regulate procedure, and that it never 
applied to this country at any time; but 
even if it did, I hold that the Evidence 
Act, when it came into force, entirely super- 
seded it. The Legislature, however, with- 
out waiting, and in order to avoid compli- 
cations—on the assumption that this view 
was correct—repealed the section as soon as 
they found that Mr. Justice West thought it 
applied to the inhabitants of Bombay and to 
the Parsis. Possibly, the view was correct. I 
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have not gone into the question very fully, 
because I hold that if it did apply, it was 
wholly repealed by the Indian Trusis Act 
of 1882, both as regards Public and Private 
Trusts. I also hold that the Trust Deed of 
the 25th of September, 1884, fully satisfies 
the provisions of section 7 of the Statute 
of Frauds, even if it had not been repealed 
and was still in force as regards Public Charit- 
able Trusts. 

The immovable properties in respect of 
which we have to ascertain what the real 
Trusts are, in order to find ont whether 
Juddin converts were intended to be includ- 
ed amongst the beneficiaries, aro the Five 
Towers of Silence at Malabar Hill and the 
three Sagdis, the Sagdiwala’s house, the 
Fort and Baharkot Nasakhanas and the Goda- 
vara Agiary. 

The documents relating to these properties 
consist of extracts from the “Parsi Prakash,” 
Tablets, Letters, Anjuman Patras, Advertise- 
ments in Newspapers, Addresses, punchayet 
Resolutions, etc. 

These contain various expressions, from 
which we aro asked by plaintiffs’ connsel 
to hold that the donors and founders intend- 
ed Juddin Converts tobe included amongst 
the beneficiaries. 

I think it would be desirablo here, in the 
first instance, to seb out the documents re- 
relating to each of these properties and the 
expressions relied on by the plaintiffs, and 
then consider what those expressions mean 
and were intended to mean. 

Of the five Towers of Silence, the first 
that was built is known as Mody’s Tower. 
It was built and conescrated in 1670. There is 
no document whatever in existence relating 
to this Tower, and the only reference we 
find to it is in Exhibit Y (an extract from 
the “ Parsi Prakash’), and that extract con- 

` tains no expressions giving any indication 
whatever as to for whose use the Dokhma 
was built. 

The next Tower, known as Maneckji Sett’s 
Tower, was built and consecrated in 1756. 
The only Exhibit relating to this Tower is 
an extract from the “Parsi Prakash,” Ex- 
hibit V. It merely Says | the Tower was 
built in consequence of a “ great rise in the 
Zoroastrian population of Bombay.” There 
is no document in existence in connection 
with this Tower. 

In 1778, a third Tower, known as Anjuman’s 
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Tower, was erected and consecrated. There 
are no documents also in connection with 
this Tower. There is a tablet on it acopy 
of the inscription on it is Exhibit Z. It 
says nothing as to for whose use this 
Dokhma was bnilt. An extract from the 
“Parsi Prakash,” Exhibit Al, with refer- 

ence to this Dokhma, merely says :— 
“The entire Zoroastrain Anjuman caus- 

ed the Dokhma to be built.” 

The fourth Tower was builtin 1832, and 
is known as Banaji's Tower. There are a 
good many documents, mostly informel, pnt 
in in connection with this Tower. They 
consist of letters, a tablet, an Anjuman 
Patra, and Advertisements in connection with 
its consecration ceremony. They are marked 
Exhibits A8,A9, A10, All, A12, A138, A14, 
Ald, A16, Al7, and Nos. 71 and 72. 
expressions used therein are “the c “Jon 
Zoroastrian Anjuman,” “people of the one 
astrian community,” “people of the arq 
diasnan religion,” “ persons of the ant 
diasnan religion,” “the whole Anjuman,” 

“the people of tho Holy, Zoroastrian Com- 
munity of Bombay,” “Dastoors, Mobed, 
Herbuds, and Behedins of the Mazdiasnian 
religion of the Holy Zoroastrian Community.” 

The only document of any importance or 
formality is Exhibit All, the Anjuman 
Patra or address to the Community, read 
by the founder, Framji Cowasji Banaji on 
the occasion of the consecration ceremony. 
He says therein :— 

“Now from to-day the Dokhma has 
been opened for being used in accord- 
ance with the tenets of the Maz- 
diasni religion by the people of the 
Anjuman (Community )of the Maz- 
dtasnt faith.” 

The fifth and the last Tower was built 
by Cowasji Edalji Bisniin the years 1844. 
The documents relating to this Tower are 
letters, advertisements, a tablet, a Resolution 
of the punchayet, and an address. They are 
Exhibits A18, A19, A20, A21, A22, A24, 
A25, A26 and A27. The expressions used 
are :— 

“Entire Zoroastrian Anjuman of Bom- 
bay,” “all Zoroastrians,” “ persons 
of the Firka @f tho pure and 
the best Mazdiasni religion,” “people 
of the whole Zoroastrian Anjuman,” 
and “the Holy Zoroastrian Com- 
munity of Hindustan.” ” 


Vol. I] 


BIR DINSHAW V. SIR JAMESTJI. 


This is the Tower referred to in para- 
graph 33 of the defendants’ written state- 
ment, and in respect of which the founder 
stipulated that it should not be used for 
bodies of Parsees on whom inquests had been 
held, or whose bodies had been subjected to 
post-mortem examination or brought from 
outstations and brought into contact with 
non-Zoroastrians. 

We next come to tho three Sagdis. The 
first, Sagdi, knownas Muki Shroff’s Sagdi, 
was built in 1795, and there are no docu- 
ments in existence relating to this building. 
The only exhibit in connection with it is 
Exhibit A28—an extract from the “ Parsi, 
Prakash,” which says that it was for the use 
of Zoroastrians. 

The next is Saher’s Sagdi, builtin 1830. 
The only Exhibits in connection with this 
building area tablet and an Anjuman Patra. 
The tablet, Exhibit A30, says that this Sagdi 
was built for “the use of the Anjuman 
of the: Zoroastrian people” and was given 
in charge of “the Anjuman of the Zoro- 
astrian Community.” The Anjuman Patra, 
Exhibit A29, says that it was for “the 
uso of the people of the Mazdiasni religion.” 

The third Sagdi was built by the late 
Sir Dinshaw Petit in 1873. The Exhibits re- 
lating thereto are A831, A32, A33, A34, and 
A385, and consist of letters, a tablet, and 
Anjuman Patras. In Sir Dinshaw’s own 
letter, Exhibit A31, there are no expressions 
ov words of any importance. In the reply 
by the Trustees, Exhibit A32, the words 
used are for the “use of the Zoroastrians.” 
In the Anjuman Patra, A33, dated the 7th 
October, 1873, the language used is : 
buailt the said Sagdi for the use of the 
Khas-va-Aam of the Zoroastrian Anjuman.” 


On the - Tablet, Exhibit A34, the words 
are:— “For tho use of tho Zoroastrian 
Anjuman.” 


In connection with the Fort Nasakhana 
there are no documents. 

There is only one document relating to 
the Baharkote Nasakhana, Exhibit A36. It 
recites that originally it was given “in charity 
for being used for the purposes relating to 
the Zoroastrian Community,” and it says 


there is a Tables in it on which the 
words are “for being used by the Zoroas- 
trian Anjuman,” 


There are no documents relating to the 
Sagdiwala’s house. With reference, to the 
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Godavra Agiary, there are two Exhibits be- 
fore us. Exhibit A38 is an Anjuman Patra 
of April, 1860, which recites that, in 1825, 
the Atash Adran Saheb premises “ were open- 
ed for the entire Zoroastrian Community.” 
On the Tablet A839, the words are “ for the 
performance of divine worship for the entire 
Zoroastrian Community.” 

These are all the documents relating to 
the immovable properties dedicated to 
charities which are the subject-matter of 
the contentions between the parties, and 
after carefully going over every one of 
these documents, I, have set out in full, I 
believe, every expression relied on by the 
plaintiffs in support of their contentions, 
that these expressions were intended to in- 
clude all Juddin converts to Zoroastrianism. 

The language used in all these documents 
is, to my mind, most clear and unambiguons. 
The people for whose benefit these Institu- 
tions were established, the persons for whose 
use these religions establishments were found- 
ed, were the members of the Zoioustrian Oom- 
munity of Bombay. „The expressions most 
frequently used, aro “ Zoroastrian population 
of Bombay,” “the Zoroastrian Anjuman,” 

“ the people of the Zoroastrian Community,” 

“the people ofthe Anjuman of the Mazdiasns 
faith,” “the whole Anjuman,” the Holy 
Zoroastrisn Community of Bombay,” “the 
Dastoors, Mobeds Herbuds, and Behedins of 
the Mazdiasnian religion of the Holy Zoroas- 
trian Community,” “the entire Zoroastrian 
Anjuman of Bombay,” “ persons of the Firka 
of the pure and best. Mazdiasnian religion 

“the Zoroastrian Oommunity of Hindustan,” 
and “the Khas-va-Aam of the Zoroastrian 
Anjuman.” 

The utmost stretch of imagination cannot 
convey to my mind the impression that the 
Founders, when they used tho expression 
set forth, meant or intended to inclade 
amongst the objects of their benefaction, the 
Lalias of Bombay, the Dubras from Surat, 
and the Bhangis, Mahars, and Kahars, of 
Gujerat. 

A Juddin may become a Zoroastrian, but 
how he, over could possibly become a mem- 


ber of “tho Holy Zoroastrian Anjuman of 
Bombay,” or be one of “the members of tho 
Zoroastrian Community of Bombay,” or 


become one of the Anjuman of the Mazdiasni. 
faith,” passes my comprehension. A Juddin 
converted to Zoroastrianism had never come. 
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into existence. Such a person could not 
possibly have been within the contempla- 
tion of the donors and founders: the possi- 
bility of such a being coming into existence 
would be so new and novel that if the 
donor ever conceived such an idea and intend- 
ed to include him in his benefaction, he 
would certainly designate him separately 
and specially, and not include him in the 
general description of the community of his 
then existing co-religionists and their de- 
stendants. It would be a most violent pre- 
sumption to make—a presumption utterly 
unjustified by the circumstances existing 
at the time when these institutions were 
founded—that the possibility of a Juddin con- 
vert to Zoroastrianism was ever present to 
the minds of these founders and that they 
intended to include him. 

I have not the smallest doubt that, if 
the contingency of an alien being ever 
admitted into the religion had been present 
to the mind of the founders as being even 
most remotely possible, they would have 
made special provisions to erclude them. 
The conditions made by Bisni, when hand- 
ing over his Tower to the Anjuman, are 
typical of the feelings entertained by reli- 
giously-inclined Parsis of those days. It was 
only such Parsis as were most religiously 
inclined and were devout followers of the 
tenets of the religion as they understood 
them then, that would found and endow such 
Institutions as those the Oourt is dealing 
with now. -And if they objected to even 
a Parsi corpse touched by Durvands being 
disposed of in the Towers of Silence—if 
they considered that the corpse of a Parsi 
was polluted by having a post mortem per- 
formed on it, or by even an: inquest held 
on it or by being brought from upcountry 
through Durvand Agency—how could they be 
expected to have contemplated a Durvand’s 
body being disposed of in the Towers ; for, 
no matter what five or ten thousand years 


ago the Zoroastrian religion laid down 
as to proselytization, their ideas 
since their advent into India had 


crystalized into the belief that a Durvand’s 
touch, or even his gaze, was enough to 
defile a Parsi corpse, and ifsuch a corpse is 
not allowed to be carried tothe Towers for 
disposal and is placed on a Ohofra or an 
unused Tower, how could they be supposed 
to have contensplated the possibility of a 
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Durvand corpse being carried tothe Towers 
so zealously guarded from even the approach 
of a Durvand? A Durvand Zoroastrian was 
a being who never entered their thoughts. 

To my mind, the language is clear and 
unambiguous. The plaintiffs, however, argue 
that the language is capable of including, 
and does include, Juddin Converts, In in- 
terpreting documents, there is abundant 
authority for saying that the Courts must 
so construe documents that, when the inten- 
tions of the donors and founders are clearly 
ascertainable, they must be given effect to. 
I will assume, for the sake of argument, that 
the language of the document is ambiguous, 
meaning thereby that it is such that it ig-eap- 
able of both interpretations—-the one urged by 
the plaintiffs and the other contended for by 
the defendants. In that case, the documents 
should be interpreted according to certain 
well-established canons of construction. 

In Tudor’s Charitable Trusts, page 139, 
the result of the authorities is summed up 
as follows :— 


“Tf tho intention is expressed 
in the instrument of foundation 
: . no difficulty arises. 
When, however, it is not 


so expressed, or is expressed in 
ambiguous terms, recourse must 
be had to extrinsic circumstances, 
such as tho known opinions of the 
founder ‘ contem- 
poraneous usage or the like, for 
determining who are the oaea 
of the charity.” 

In Smith v. Packhurst (18), Lord Chief 

Justice Willes says :— 

“ Before I proceed to the questions, I 
shall lay down some general 
rules and‘ maxims of the law 
with respect to the construction of 
Deeds; first, it is a maxim 
that such a construction ought to 
be made of Deeds ut res magis 
valeat, quam peret, that the end 
and the design ofthe Deeds should 
take effect rather than the con- 


14 j 
Another maxim is that such a 
construction sheuld be made 


of the words ina Deed as is most 
agreeable to the intention of the 
grantor: we have no power, indeed, 


(18) 8 Atkyn’s Reports 135. 
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to alter the words or to insert 
words which are not in the Deed; 
but we may and ought to con- 
strue the words in & manner the 
most agreeable to the meaning, of 
the grantor and may reject any 
words that are merely insensible. 

These maxims, my Lords, are founded, 
upon the greatest authority—Coke, 
Plowden, and Lord Justice Hale— 
and the law commends the astutta— 
“the canning’—of the Judges in 
construing words in such a mani 
ner as shall best answer the intent : 
the art of construing words in such 
manner as shall destroy the intent 
may show the ingenuity of Counsel. 

: but is very ill-becoming a Judge.” 

In the case of the Attorney-General v. 
Drummond (14), Lord Chancellor Sugden, at 
page, 368, 8&y8 :— 

“One of the most settled rules of law 
for the construction of ambiguities 
m ancient instruments is, that 
you may resort to contemporaneous 
usage to acertain the meaning of 
the Deed; tell me what yon have 
done under such a Deed and I 
will tell you what that Deed 
means.” 

This case went to the House of Lords 
and is reported in 2, House of Lords’ Cases, 
837. Lord Campbell, at page 863, lays 
down this rile :— 

i “ In construing such an Instrument, you 
may look to the usage to bee in 
what sense the words were used 
at that time; you may look to con- 
temporaneous documents 5 
to see in what sense the words 
were nsed in the age in which the 
Deeds were executed ” 

Sir John Romilly, Master of the Rolls, 
in Attorney-General v. The Dedham School, 
(5) says :— 

“What the Court looks at, in all chari- 
ties, is the original intention of 
the founder and . . 

. this Oourt carries into effect the 
wisheg, and intentions of the Foun- 
der of Charity.” 

While looking at the various authorities 
laying down general rules of construction, 
I came across a case which goes further 

(14) 1 Ditiy and Warrens Rep. 868. 
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than any caseI have ever known. In this 
case, Fowell v. Tranter (15), Baron Bremwell 
says :— 

“The plaintiffs labour under this diffi- 
culty, that they admit the natural 
and grammatical meaning of the 
words to be against them. The 
Golden Rule of Construction is, that 
the words are to be construed ac- 
cording to their natural meaning, 
unless such a construction would 
either renderthem senseless or would 
be opposed to the general intent 
and scope of the Instrument, or 
unless there be some very cogent 
reason of convenience tn fatour of a 
different interpretation.” 

I have referred to this last case only for 
the purpose of showing to what lengths 
Courts will be prepared to go to carry out 
the intentions of the parties in the Instru- 
ments that come before the Court for con- 
struction. Inthe view I have taken of the 
meaning of the expressioris used in the Instru- 
ments before the Court inthis case, itis un- 
necessary to invoke the assistance of the rule 
laid down by Baron Bramwell. If, however, 
the “ natural meaning ” of tho words used 
had been differently construed, if the natural 
meaning had been what the plaintiffs con- 
tended for, 1 should not have hesitated 
to hold that in the present case there are 
many “very cogent reasons of convenience in 
favour of a different interpretation.” The 
reasons would not only be cogent reasons, 
but they are, to my mind, very imperative 
reasons. If the interpretation songht to 
be put upon these instruments by the 
plaintiffs was to prevail, the plaintiffs 
would succeed in encompassing the : disin- 
tegration and ruin of the whole Parsi 
community. We were told by the learned 
Counsel for the defendants that the Parsis 
were proud of the fact that there were no 
street beggars and professional prostitutes 
amongst the Parsi Community and the Com- 
munity took care of its own paupers and 
cripples. Ifthe plaintiffs’ contentions pre- 
vailed, the Community would very soon 
have no reason to boast of these characteris- 
ties of their race, and the Parsis would soon 
cease to exist as & Oommunity by reason 
of the rapid invasion of all pauper sweepers 
and Dubras of Gujerat, who would, no 

(15) 3 Hurlston and Coltman’s Rep. 458, 
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doubt, be attracted to the Holy Mazdiaent 
religion by reason of the 53 lacs ef rupees 
in the possession of the defendants, and 
the other advantages of belonging to the 
Anjuman of the Holy Zcroastrians of 
Bombay. It must be remembered that 
the question must not be judged from the 
standpoint that, in the present instance, the 
plaintiffs are fighting for the admission of 
an educated and cultured lady, belong- 
ing toone of the most civilised nations of 
Europe. That is a mere accident. If the 
Court had to take into consideration “ cogent 
reasons of convenience,” it would necessarily 
have to consider what would be the immedi- 
ate and natural result of reading the docu- 
ments in a way which would throw open the 
door to genersl and promiscuous admissions 
of converts. 

As, however, I have said before, there is 
no necessity, so faras Iam concerned, for 
departing from the ordinary rules of con- 
structions As Mr. Jiwanji Mody pointed out 
in his evidence, the Parsis of India consti- 
tute distinct communities at the various places 
where they have settled down. We have the 
Parsi Anguman of Bombay, the Parsi Anju- 
man of Surat, Parsi Anjuman of Navasari, 
the Parsi Anjuman of Calcutta, of Madras, 
and even of suca places as Cambay and 
Ootacamund, where there are only a very 
very limited number of Parsis. When estab- 
lishing Charitable Institutions, or endowing 
Funds for religious or charitable objects, the 
ruling idea appears always to be that it is for 
the benefit of the Community of the place 
where the Institution 18 founded or the Fund 
is endowed. Whatever Parsis settle down inga 
place in sufficient numbers to feel the want of 
a Tower or an Agiary or Fund for maintaining 
an establishment of corpse-bearers, they 
founded these Institutions either by general 
subscriptions amongst themselves, or some 
wealthy charitably-inclined Parsi founded 
them at his own expense. 
and Funds are for the use and benefit of 
the Community of that place. New comers, 
who settle permanently in the place, con- 
tribute towards the upkeep of the Institu- 
tions and add to tbe Funds according 
to their means on all anspicious and unauspi- 
cious occasions. When some co-religionist visits 
the place, he is, as a matter of course, allowed 
to use the Agiary of the place, and if he should 
die in the place, he would be carried to the 
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Tower of Silence of that place; but unless 
he has settled down in the place, he is 
not a member of the Anjuman of that 
place. Supposing a party of Parsis was 
travelling ın Gujerat, they would all be 
allowed, without question, to go into the 
Atash Behram or Agiary of the places they 
visit, to say their prayers, to make their 
obeisance to the Sacred Fire, and present 
sandalwood to the Fire Temple, and make 
money present to the priests attached to 
the Institutions. If sume one of the party 
died, his corpse would be carried.to, and 
disposed of in, the nearest available Tower. 


“The mere extension of those privileges do 


not make them the members of a particular 
Anjuman ofa particular place. The Institu- 
tions and Fundsthat are the subject-matter 
of contention in this snit, were all of them 
endowed and founded for the Parsi Oom- 
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munity of Bombay, and every expression used , 


conveys but one meaning, viz., that they are 
for the use and benefit of the members of that 
Community. 

Oa this sabdject, it is important to re- 
member that we are not asked to construe 
formal documents founding the Institutions. 
They are more or less informal documents, 
relating in some way to the Institution, none 
formally founding any one of them, such’ 
ns a Deed of Conveyance or a Declaration of 
Trust. 


16 is also of importance to remember that, i 


in many instances, there are no documents, 


at all. For instance, there are no documents 
relating to three of the most ancient Towers 
out of five; there are no documents relating 
to one of the Sagdis; there are no docu- 
ments relating to the Fort Nasakhana and 
the Sagdiwalle’s house; and the only docu- 
ment relating to the Baharkote Nasakhana 
is a release passed by the Executors 
of the Founders, years after the death of 
the Founder. 

How is the Court to ascertain the Trust 
relatng to these Institutions, which are 
the greater portion of the Institutions in 
question in the suit? By ascertaining the 
usage prevailing in the Community and by 
the tenets of the Founder The Court 
must ascertain the intentions.of the 
Founders, by first ascertaining what has 
been the usage prevailing in the Community 
and what were the tenets of the Founders 
of those charities. That is what the learned 
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I entirely concur in this view, and am 
willing to apply those tests- to find 
out who were the objects intended to 


be benefitted by the 
benefactions. 

What has been the usaga prevailing 
amongst the Parsis? They have been in 
India for over 1200 years. The plaintiffs’ 
side have spared no expense or labour to 
prove that it is the usage amongst the 
Parsis to convert Juddins and admit them 
to their religion. How have the efforts of 
the plaintiffs succeeded P They had to 
resort to witnesses like Sorabji Punthakey 
to prove instances of conversion.” I think 
1 am doing no injustice to the plaintiffs 
when I say that they realized that ‘their 
effort hopelessly broke down. It was 
stated they had more evidence of the same 
kind. Why did not they call it? But 
supposing, for one moment, that the instances 
the plaintiffs’ witnesses spoke of, inclusive 
of the two converted Negroes—who, I 
believe, existed in Sorabji’s imagination 
alona, would that prove usage in a large 
community spreadover many centres of India P 
The attempt to prove that it was cus- 
tomary amongst the Parsis to convert 
Jaddins hopelessly broke down, and it 
appeared to me that it was deliberately, 
and at the same time most’ wisely aban- 
doned. Then, is the usage proved by such 
instyac33 a3 the supposed conversion of 
Akbar to Zoroastrianism at some time of 
his life, or by the supposed secret conversion 
of thras learned Pandita mentioned in the 
Dhap Nirang P The plaintiffs form a power- 
fal combination—powerful in the posses- 
sion of wealth, influenco, and position ; 
and if they so hopelessly failed to establish, 
to the satisfaction of the Conrt, ‘one single 
instance of an authentic conversion of a 
Juddin to Zoroastrianism, it is nob an unfair 
presumption that they failed—not for want 
of meins to procura evidence, if it existed, 
and not for want of strennous efforts: they 
failed because they attempted to prove a 
usage that never existed. 

Then let us emamine what were the 
tenets of thS Founders. There is not the 
smallest dificulty in ascertaining the tenets 
of the Founders. Take Exhibit No. 73. 
It is a letter written to a Parsi at Poona 
by the whole Anjuman of Bombay on the 


Founders of these 
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17th of June, 1824, It is written in the 
name of the whole Anjuman of Bombay 
and signed by the then most leading members 
of the Community. It says :— 

“Without the permission of the 
Bombay punchayet, (you) shall not 
give permission to any man, whose 
wife may be living, to marry 
a second wife; (you) shall not 
give permission to any woman 
(whose husband may be living) 
to marry a second-husband; and 
(you) shall not gire permission to 
invest with the sacred shirt the child 
by a woman of alien creed.” 

Take Exhibit No. 74. It is a letter 
addressed by Oursetji Maneckji, a member 
of the punchayet, to his colleagues, on the 
10th of August, 1826. It seems that a 
Parsi gentleman hada Parsi servant, named 
Navla, who put on a Sudra on a woman of 
an alien creed and kept her in his house, 
The master of this man was ordered to “ get 
the londi's (slave's) Sudra taken off by the 
hand of the said servant Navla.” Mr, 
Cursetji calls a meeting of his colleagues to 
consider the conduct of this man, and after 


reciting the order to take offthe Sudra and 


liberate the londi, he says:— We, all the 
persons sitting in the punchayet, together 
shall tell the said Parsi servant Navla what 
we may think necessary to tell him, so that 
no one may do such a thing again,” 

The same letter refers to a boy about 
whose origin there seemed to be some 
doubt and suggests inquiries into the 
matter. 

It appears further, from Exhibit No. 75, 
that in the year 1828 immorality amongst 
the men of the Community was on the 
increase, and the question of what are called 
“outside children,” that is children by alien 
mothers, was being discussed. Ina letter 
written on the 12th December, 1828, by 
Wadiaji Nowroji Jamshedji to Framji Cowasji 
and Jamsedji Jiiibhai, he indignantly com- 
plains that some people invest such children 
without the permission of tho punchayet, 
and when other people ask for permission, 
it is withheld. He deplores the uncertainty 
respecting the children born of alien mis- 
tresses and says .— 

“Therefore, in accordance with what 
was decided by Wadiaji Jamsetji 
give public notice to the Com? 
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munity, and whenever there are 
such children, do not give permis- 
sion at once to take them (in 
the Community), you makea firm 
bundodust at once. When a male 
of the Zoroastrian Community is 
seen with any female of alien 
creed, then ercommunicate him, and 
at his death he should not be put in 
the Tower of Stlence eren. Then 
they will take care; and if you 
make such strong minutes while 
sitting in the public, then this 
matter can be. remedied after great 
trouble.” 

Tho agitation against admitting children 
born of Parsi fathers by alien mothers 
seems to have continued, and the sugges- 
tions in this letter were eventually carried 
out ; for it appears from Exhibit No. 76 
that the whole Parsi Community, “rich 
and poor, young and'old,” met at a Fire 


Temple on the llth of August, 1830, 
and passed most drastic Resolutions 
‘against the admission of such children. 


The Resolutions recite that much harm 
was caused to the religion by taking 
into it the children- by kept-women, and, 
therefore, it was definitely decided that 
thenceforth no such children were to be 
invested with Sudra and Kusti, and the pains 
and penalties of excommunication and other 
punishement are prescribed against the 
priests who may stealthily invest such a 
child. Any family who harboured such 8 
‘child is ordered to be also excommunicated. 
One has to read the Resolutions to realise 
how intense must have been the feeling in 
1830 against the admission of even children 
by Parsi fathers. 

From Exhibit No. 77, which contains 
an account of œ meeting of the pun- 
chayet held on the 29th of July, 1835, it 
appears that a Parsi brought an infant il- 
legitimate child of his to his relations in 
Bombsy and, representing that it was a 
Parsi child, got the usual ceremonies per- 
formed and had the child cairied to the 
Tower. The account states how the Tower 
had to be re-purified, how the Burushnum 
of the officiating priest was taken as broken, 
and how the whole family of the Parsi was 
excommunicated, so much so that the priests 
_ were prohibited to perform any religious 
ceremonies in ccnnection with that family. 
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That the Resolutions passed in 1880 by 
the Anjuman were not dead letters, but 
were rigorously enforced, is evident from 
Exhibit No. 78, which shows that, im two 
instances, where it was proved that il- 
legitimate children of Parsis, were invested 
by priests, the punchoyet, at their meeting 
held on the 28th of June, 1836, resolved 
to call a meetingof the Anjuman to have 
all the priests and the Parsis concerned ex- 
communicated. 

From Exhibit No. 89, it appears that 
at a meeting of the punchayet, held on the 
20th of July, 1850, it was resolved that 
certain priests, who invested the illegitimate 
children of a Parsi by his mistress of an other 
creed, should be punished by being prevented 
from performing any function in any of 
the Fire Temples, which practically means 
deprivation of the means of earning livelihood 
as priests any longer. 

In the earlier part of my judgment, I 
have referred to two Exhibits, A59 and 
A64. They are also helpinl in proving 
what the tenets of the acknowledged heads 
or leaders of the Community were. On this 
point, the Exhibit oldest in date is Exhibit 
No. 79, which is an account of a punchayet 
meeting held on the 17th of August, 1818, 
given in the “ Parsi Prakash.” It appears 
that a Parsi brought an illegitimate daughter 
of his from Thana and begged the permis- 
sion of the punchayet to allow the child to 
be invested with Sudra and Kusti. This 
permission was given after considerable 
difficulfy, and if was resolved that thence- 
forward no child ofa Parsi by an alien wife 
was to bo invested without the permission of 
the punchayet. 

The facts to be gathered from these Ex- 
hibits appear to be that, in the early part 
of the last century, Parsi children by alien 
mothers were allowed to be invested with 
Sudra and Kunsti without much difficulty, but 
when the evil grew, there was opposition to this 
practice, and at first such practices were 
sought to be restricted by making the 
previous permission of the punchayet 
necessary; buf later on the feeling against 
such admissions grew sgronger and it was 
resolved not to admit suci children at 
all, and various pains and penalties were 
prescribed for those who transgressed the 
Resolutions passed by the Anjuman. 

The defendants called a number of Jeading 
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members of the Parsi Community—members 
of well-known Parsi families who had made 
contributions to some of the Charity Funds. 
They all said it was never their intention 
that Juddin converts should profit by their 
benefaction ; in fact, they said snch a class 
was not present to their -minds till the 
present controversy arose. If this is true 
of present times, a fortiori it must be true 
of remoter times and of people of former 
generations, who appear to be much more 
fervent, not to say bigotted, in their religious 
beliefs and observances than Parsis of the 
present day. 

All the materials available for the pur- 
pose of ascertaining the tenets of iho 
Founders tend to show that they never 
could have intended their benofactions to 
bo for the use of Juddin Converts. One 
can gather the tenets of the Founders by 
ascertaining the tenets of their predecessors, 
their contemporaries and their descendants ; 
and taking all the surrounding circumstances 
of the times into consideration I find that 
nll the indications most unmistakably point 
out that the idea of admitting a Durvand 
to their religion must at all times have 
been repugnant to the Parsis of the olden 
times. It is only on the advent of “ re- 
formers of religion,” such as Mr. Sheriarji 
and possibly the birth of the reforming Sub- 
bha he served, that has instilled this idea of 
Durvand conversion in the minds of a very 
small section of the Community. 

.e Jf tho plaintiffs believed that the tenets 
of the Founders were as was stated by 
their Counsel, why did they not venture to 
come forward and give evidence in support 
of their contention? Not one single plain- 
tiff of the seven onthe record came for- 
ward to give evidence in the case, and I 
venture to think that if what was urged 
on their side was their belief, they could have 
given valuable evidence on their own behalf. 

Take, for instance, the Ist plaintiff, Sir 
Dinshaw Petit. His grandfather, whose 
name—a name revered and cherished by 
every member of the Community—he bears, 
was the Founder of one of the Institutions 
in question in jhe suit. The old Baronet 
and the members of his family have made 
most munificent donations to some of the 
Charitable Funds. A palatial Sanitarium 
for Parsis and an Orphanage for Parsi boys 
owe their origin to the Ist plaintiff's family. 
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The first Baronet was alive till within a 
very few years from now. He was alive- 
years after the lst plaintiff attained to 
years of discretion. As grandson and heir, 
he must necessarily have been in constant 
touch with his grandfather. Who could 
have deposed to what the tenets of the. 
late Sir Dinshaw Petit, the Founder of one 
of the Sagdis and one of the largest 
contributors to Parsi charities, were with 
greater knowledge and authority than the 
lst plaintiff. If he could have told the 
Court that the teneta of his grandfather. 
were in favour of Juddin conversions; that 
his grandfather approved ofadmitting Bhangis 
into the Parsi Community ; that he had 
no objection to Dubras being converted to 
Zoroastrianism and their dead bodies carried . 
to the Towers of Silence: that he would have 
looked upon a Mahar Zoroastrian attending 
religious ceremonies at Atash Behrama with 
himself with approval, he would have ad- 
vanced the case of the plaintiff much more 
efficiently than it was advanced by the 
evidence of witnesses such as Sorabji Pun- 
thekey and Sheriarji Bharucha called on 
behalf of himself and his co-plaintiffs. 

Take, again, the case of the 2nd plaintiff, 
Sir Cowasji Jehangir, who bears the name 
of his great uncle and adoptive father—a 
name always honoured in the community.. 
The late Sir Cowasji contributed largely to 
Parsi charities. The present Sir Cowasji 
has himself given a piece of land adjoining the 
Towers to the Parsi commanity. What 
were the tenets of the late Sir Cowasji, 
and what are his own tenets P Surely, when 
counsel on plaintiffs’ behalf succeeding in let- 
ting in a largeamountof hearsay evidence on the 
ground that his witnesses had formed in- 
dependent opinion from what they had heard, 
the 2nd plaintiff, evenif he had no personal 
knowledge of his adoptive father’s tenets 
could still not pretend that he had not 
formed some opinion about the tenets of 
the late Sir Cowasji from what he must 
have heard of convictions, opinions, and be- 
liefs. Did the late Sir Cowasji hold as his 
tenet that Duorvands and Juddins, Bhungis 
and Dubras, should be admitted into the 
community, and have access to Fire Temples, 
and be carried after death to the Towers 
and generally participate in his benefactions ? 
Why does not the 2nd plaintiff state what 
ho surely must know, 
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“The 3rd plaintiff's grandfather, the late 
Mr. Byramji Jijibhai, has endowed many 
permanent charities, some of which are 
purely Parsi charities. Was it his intention 
to give the benefit of the Parsi charities 
to Juddin Converts P Why did not Mr. 
Rustomji Nanabhoy Byramji Jijibhai give 
the Court the benefit of his evidetico P 

- The tenets of the Founders of the Charit- 
dbie Institutions in question could, with great 
advantage, be ascertained from the tenets of 
the Founders of similar Institutions in other 
places, I find that the late Mr. Nusserwanji 
Tata, the grandfather of the 4th plaintiff, 
built and consecrated a Tower of Silence at 
Navsari. A full description of the cere- 
mony of laying its foundation in 1877 and 
of its subsequent consecration in 1878 is 
given in the book very largely used before 
us at the hearing—' Parsee Dharamsthalo.” 
“-[ find from the same book that in 
1884 Mr. Nusserwanji Tata built and 
dedicated to ochnrity a Parsi Agiary at 
Bandora. 

' What were his tenets? If a grandson 
cannot tell us that, who can P Surely he 
knew. And yet Mr. Ratanji Jamsetji Tata, 
the 4th plaintiff, did not favour the Court 
with his evidence | : 

- Mr. Jivanji Mody, in his evidence, made 
h telling point against the plaintiffs by 
stating that the French wife of the 6th 
plaintiff, who is a prominent member of 
the Tata family, was not allowed to enter 
the Agiary built by the head ofthe family 
at Bandora. Who could have given an effective 
answer to this, if not true, than the 4th 
‘plaintiff ? He might also have told ns 
‘whether there was any objection to 
the body of a Juddin Convert being dis- 
posed of in the Tower built by his grand- 
father at Navsari. Plaintiffs’ Counsel ap- 
pealed to the Court and asked: “Now that 
this lady had eschewed’ her own religion 
and adopted Zoroastrianism, where was she 
‘to go for religious worship; and, in the 
event of her death, where was her body 
‘going to be disposed of P The obvions 
‘answer seemsto be: “ Why should she not 
‘make use of the very institutions founded 
“by the late head of the family of which 
‘she has become a member. The Bandora 
‘Agiary aud the Navsari Tower, founded by 
the late Mr. Nusserwanji Tata, should be 
at her disposal, if the contentions of the 
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4th plaintiff, Mr. Ruttonji Jamsetji Tata, 
are correct. He gave us no opportunity 
of ascertaining from him what the tenets of 
his grandfather were—tenets which surely he 
must know. 

The grandfather of the fifth plaintiff, the 
late Mr. Framji Nusserwanji. Patell, was a 
prominent member of the Parsi Community, 
and so was his father. It might have 
thrown some light on the questions before us 
if he had taken the trouble to enlighten the 
Court as to their tenets. 

The 7th plaintiff, I believe, belongs to 
the priestly class. He could have shed 
some light on the tenets of his forefathers, 
and generally of the priestly class of the 
Parsis, if he had wished to do so. 

I am constrained to believe that if the 
plaintiffs’ case on this head was based on 
convictions, they would have come forward 
and given evidence, and their absence can 
lead only to one very clear conclusion: 
they knew the tenets of their forefathers, 
they knew the tenets of the Founders ; those 
tenets they knew were not the tenets their 
counsel contended they were; they abstained 
from venturing to go into the witness-box, 
because they knew their evidence could not 
help their case—they knew their evidence 
would be destructive of the contention put 
forward on their behalf. 

It is quite plain that first five and the 
7th plaintiff had a grievance against the 
defendants on the question of the appoints. 
ment of Trustees. They believed the defend- 
ants were not validly appointed Trustees and 
had no vight to fill up vacancies amongst 
themselves. 

The 6th plaintiff had a grievance against 
the defendants, because he believed they 
acted in a spirit of partisanship in exclud- 
ing his wife. He proposed to fight the. 
defendants. The other plaintiffs sympathised 
with him, and, in a spirit of chivalry, 
agreed to join him in the fight if the fight 
included their grievance ; and hence a com- 
bination of two suits into one and a combina- 
tion of two seta of plaintiffs actuated by 
different consiceratiors. 6 

With the 6th plaintiff, Mm Rattanji 
Dadabhai Tata, I have the keenest sympathy. 
His conduct has been throughout open, 
straightforward, and manly; and it has 
cost me no little regret to be driven to 
conclusions which defeat the claims he makes 


Vol, 11] 


SIR DINSHAW V. SIR JAMEBSTJI. 


on behalf of his wife. After marrying the 
lady, he brought her to India, and she 
went through the forms of admission into 
the Zoroastrian religion. He obtained the 
approval to his wife’s admission, though in 
guarded terms, from Mr. Jivanji Mody and 
from Dastoor Darab, the two principal wit- 
nesses for the defendants, on this part of the 
case, as will appear from their letters, Ex- 
hibits A96, A97 and A101. 


The social reasons thoy now urge against 
her admission seem to me to be frivolous. 
If social reasons urged by these witnesses 
wore the only reasons urged against her 
admission, L should have felt no hesi- 
tation in summarily brushing them aside. 
Besides their being too trivial, the Court in 
adjudging of the rights of parties would not 
be governed merely by social reasons such as 
were urged by the witnesses. 


For the reasons I have recorded above, I 
come to the conclusion that even if an en- 
tire alien—a Juddin—is dnly admitted into 
the Zoroastrian religion after satisfying all 
conditions and undergoing all necessary cere- 
monies, he or she would not, as a matter 
of right, be entitled to the use and bene- 
fits of the Funds and Institutions now under 
the defendants’ management and control; 
that these were founded and endowed only for 


“the members of the Parsi community; and 
that the Parsi Community consists of Parsis ' 
-who are descended from the original Persian 


emigrants, and who are born of both Zoroas- 
trian parents, and who profess the Zoroastrian 
religion, the Iranies from Persia professing 
the Zoroastrian religion, who come to India, 
either temporarily or permanently, and the 
children of Parsi fathers by alien mothers 
who have been duly and properly admitted 
into the religion. 


I ought not to conclude the consideration 
of this branch of the case without refer- 
ring to two cases relating to Parsis, 
decided by our Oourts, which have, I think, 
a most important bearing on the present 
question. The plaintiffs say: the Zoroastrian 
religion permits and enjoins conversion, there- 
fore, admit Juddins. The defendants say: 
the usage of 1200 years is not to admit such 
Juddins, although the religion may allow 
of such ‘admission. What is to prevail? 
The tenets of the religion or the ancient 
usage of those professing the religion ? 
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In Peshotam Hormasji Dustoor v. Bai 
Meherbai (16), the late Mr. Justice Scott held 
that usage must prevail over tenets. He 
gays :— 

“The Zcroastrian system would seem 
not to have contemplated marri- 
age in infancy. The marriage cere- 
mony of Ashirvad includes a prayer 
or exhortation to the parties whioh 
would be senseless if it were not ad- 
dressed to persons capable of matri- 
monial union in every sense. The 
Zend Avesta contains many pas- 
sages which exclude the idea of 

z infant marriages. f 

But custom seems to have wandered 
from the pure doctrine of the Zend 
Avesta; and the law, whether Eng- 
lish or Persian, can only be ap- 
plied subject to any well-estab- 

a lished usage. 

When the Parsis settled in Western 
India eleven hundred and seventy 
years ago, they probably brought 
with them a system both of law 
and custom from Persia. But it 
was all unwritten and gradually fell 
into desuetude, and this mere hand- 
ful of Persian strangers gradually 
and naturally adopted much of the 
law and: usage that obtained in the 
Hindu community, in whose midst 
they were forced to dwell.” 

The effect of this judgment is that, al- 
though—according to the tenets of the Zoro- 
astrian religion as gathered by the learned 
Judge from the Zend Avesta, the ravayats 
of which he speaks as thé opinion sent by 
the: wise men-of Persia and from other 
sources—infant marriages were not permissi- 
ble’ or legal, a usage had sprung up amongst 
the Parsis of performing infant marriages, 
and he allowed usage to prevail over the 
tenets of the religion and held an infant 
marriage to be legal and binding, though 
not permissible or legal according to the 
tenets of the Zoroastrian religion. 

The judgment of Mr. Justice Scott was 
approved of and followed in Bat Shtrinbai v. 
Khursedji Nasarvanji Masatavala (17), by our 
late Chief Justice Sir Charles Farren and Mr. 
Justice Hosking. 

There are very clenr authorities for hold- 
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ing that a well-established and ancient usage 
prevailing amongst a community must over- 
ride such of the tenets of their religion 
as are shown. to have fallen into desuetude 
and conflict with ancient usage prevailing 

“in the community. 

`’ The result is that I hold that the plaintiffs 
are not entitled to any of the reliefs claimed 

“by them in this branch of their case, and I 
would dismiss their suit so far as it seeks 
relief on all points relating to the conversion 
of Juddins and their right to participate ir 
the Charitable Funds and Institutions in the 
possession and under the management of the 
defendants. 

1 think I have dealt with every point of any 
importance raised by. both sides. The trans- 
cript of the very excellent shorthand notes 

`of counsels’ address, taken down verbatim 
by the Court shorthand writer, Mr. Nakra, 
has been of great assistance to me in keeping 
before my mind every point argued before us 
by counsel on both sides. 1 will now record 
my findings on the issues :— 

I find the 1st Issue in the negative. 

Ditto 2nd Issue ditto. 
Ditto 38rd Issue ditto. 

On the 4th Issue, I find that the Deed of 

the 25th of September, 1884, is a valid Deed of 

' Trust and contains therein correct declarations 
of Trusts. The power, however, of appointing 
successors to dying or retiring Trustee or 
Trustees becoming incapable, which the Deed 
purports to confer on the Trustees thereby 
appointed, is invalid. 

My finding on the 5th Issue is in the 
negative. The powers created or conferred: by 
the Deed of the 4th of December, 1851, 
Exhibit A42, are not invalid, except the power 
conferred on the Trustees thereby appointed 
to appoint successors to dying or retiring 
Trustees, or to Trustees becoming incapable, 

My finding on the Issue No. 6 is practically 
contained in my finding on the 4th Issue. 
None of the powers created or couferred by 
the Deed of the 25th of September, 1884, are 
invalid, except the power thereby -conferred 
-on the Trustees of appointing successors to 
those who may die, retire, or become incap- 
able. 

T find Issue No: 7'i in the afirmative. 

Tssue No. 8 raises “ no material proposition 
of fact or law ” as contemplated by section 146 
of the Civil Procedure Code, and I decline to 
`gnswer the same. 


- respect of these properties. 


The same answer which I have , given to 


Issue No. 8 applies to Issne No. 9. Besides 


this, the Court is notin a position to say 
what the Parsi Community or the plaintiffs 
were aware of with respect to the aforesaid 
Deeds of Trust. 

I find Issue No. 10 in the negative. 

Ditto Issue No. 11 in the affirmative. 

My finding on Issue No. 12 is in the 


‘affirmative. 


I find on the 18th Issue that the defendants 
are not validly appointed Trustees of any of 
the Properties or Funds comprised in the two 
Trust Deeds, Exhibit U and A42, except pro- 
perties 10thly and 11thly. described in Exhibit 
U. 

My answer to the 14th Issue is that there 
is no necessity for framing any scheme with 
regard to the administration of any of the 
Trust properties, the Trusts daclared in the 
two Trust Deeds being the true Trusts in 
It is, however, 
necessary to have a scheme framed for the 
appointment of new Trustees to fill up 
vacancies as they may occur amongst the 
Trustees. . 

I find the 15th Issue in the negative. 

I refuse to answer Issue No. 16. It is not 
framed as an Issue ought to be framed, and 
is not capable of being answered without 

going into a great many details of lengthy 
pleadings. 

My finding on ‘the 17th Issue is in the 


- negative. 


I answer Issue No. 18 in the negative. Till 


the claim was first asserted on behalf of the, 
. 6th plaintiff's wife, no one other than persons 


comprised in thethree classes mentioned in 
paragraph 14 of the defendants’ wrilten 
statement is proved to have claimed to be 
entitled to the benefits of the Trusts comprised 
in the Deed of the 25th of September, 1884. 
I find Issue No. 19 in the affirmative. 
My answer to Issue No. 20 is in the 


. negative, with regard to both questions in the 


Issue. I find thatthe defendants have not 
been guilty of any misconduct whatever in 
the discharge of their duties as Trustees 
during the whole time they have been in 
office as such Trustees. 

I find on Issue No. 21 that the Deed of the 
25th of September, 1884, 1s binding on the 
plaintiffs, except as to the ‘power of appoint- 
ment of Trustees thereby conferyed on the 
Trustees appointed thereunder. 
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My answer to Issue No. 22 is that the 
defendants are not validly appointed Trustees. 

I refuse to answer Issa33 Nos. 23, 24 and 
25 for reasons given in my answors to Issues 
Nos. 8 and 16. 

Issue No. 26 is so framed that it is not 
possible to answer it concisely, except by 
referring to my judgment, wherein L have 
held that the plaintiffs ara not entitled to 
maintain this suit so far as it seeks construc- 
tion of the Deed of 1834. 

I decline to answer Issue No. 27 for 
reasons given in my answers to Issues Nos. 8 
and 16. ' k 

Issue No. 28 raises a very important ques- 
tion in the suit and which might have been 
more explicitly raised. My answer is: The 
defendants have correctly described the con- 
stitution of the Parsi community in paragraph 
-l4 of their written statement. 

I declina to answer Issue No. 29 for the 
“reasons given in my answers to Issues Nos. 8 
‘and 16. 

Issue No. 80 is answered in my judgment. 
It is framed as to bs incapable of being con- 
cisely answered. 

As to Issue No. 31, I find thatthe Deeds 
have been long acted on, and they should be 
upheld in all respects, except as to power of 
appointment of new Trustees, which power 
has not been validly conferred on the Trustees 
appointed by the said Deeds. 

Issue No. 32 cannot bs ‘answered. The 
Court has no means of knowing what the 
majority of the Parsi community do or do not 
approve of. 

-e I refuse to answer Issues Nos. 33, 34 and 
35 for reasons given in my answers to Issues 
Nos. 8 and 16. 

My answer to Issue No. 86 is in the 
negative. 

The question of costs alone now remains to 
be disposed of. 

The defendants throughout the hearing be- 
fore us attached for greater importance to the 
question of the validity of their appointment 
and their right to appoint their own nominees 
in the place of their dying or retiring collea- 
gues. The larger portion of the time occupied 
in the hearing of this suit was taken up by 
this part of the case. On this branch of the 
case the plaintiffehave succeeded. Although 
the plaintiffs have lost on the second branch 
of the case, they succeeded in defeating the 
defendants’ contentions based on the Statute 
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of Fraud, the argument of which took up a 
great deal of our time. The questions raised 
in this part of the suit were of greater 
importance and by no means free from 
difficulty. The questions involved were 
bound to be raised sometime or another. 
It is very unfortunate that the suitis not so 
constituted as to settle these questions 
finally ; but I think the Conrt’s pronounce- 
ments on the questions raised will serve some 
useful purpose and may avert all further 
litigation. It has not been a secret from us 
that, with the exception ofthe 4th plaintiff, 
-who beafs hia proportionate share of rəs- 
ponsibility as to costs, the whole risk and 
responsibility is on the 6th plaintiff. Having 
regard to the letters written to him by Mr. 
Jivanji Mody and Dastoor Darab and to the 
circumstances under which certain ceremonies 
were performed in connection witn his wife, 
I do not think the 6th plaintiff has by any 
means been fairly treated. He has made an 
honest manly fight, and I feel that if he had 
to suffer in pocket it would be a very grave 
injustice to him. 

Then as to the defendants’ costs. Apart 
frony the question as to whether they were 
wise in giving so much prominence to the 
fight on their right to ‘appoint successors and 
trying to cling so tenaciously to the privilege 
of bringing in their own nominees, I feel that 
they were not personally responsible for the 
state of affairs as it existed before the anit. 
It was their predecessors who arrogated to 
themselves the right and conferred it on their 
successors ; and the late Sir Jamsetji, in the 
“course of a discussion before us, told us that 
he and his colleagues would not have fought 
this question if they had not felt that the 
attempt to oust them was due to ill-will 
against them and made for the purpese of 
humiliating them before the Community. 
This may have been an erroneous impression 
—probably it was erroneous; nevertheless, 
it was genuine and was communicated to 
us with a good deal of honest feeling. As 
Trustees they have rendered valuable services 
to the Community in the most disinterested 
manner, and their administration of the 
Trust properties has been absolutely faultless. 
They must have their costs as Trustees. 

My order as to costs would be that the 
costs of the plaintifis, taxed as between 
party and party, and those of the defend. 
-ants, taxed as between attorney and -client, 
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be paid out of the Charitable Funds in the 
possession of the defendants. If the plain- 
tiffs and the defendants agree as to which 
Fund or Funds the costs should come out, 
they should be paid out of such Fund or 
Fonds. Otherwise the matter must be men- 
tioned to us, and we will either decide the 
question or refer it to the Commissioner. 

T cannot conclude this judgment without 
-expressing my sense of obligation to Messrs. 
Lowndes and Strangman for the very valu- 
able assistauce they rendered to the Court 
during the hearing of this case. 

Beaman, J._On the first part of the case, Lam 
in complete agreement with my learned col- 
league. We had thoroughly discussed it, laid 
down the main lines of our reasoning upon 
every material point, and settled our conclu- 
sions before we separated in April. All that 
then remained to be done was to embody the 
results of these discussions in a judgment upon 
that branch of the case. I have only now to 
gratefully acknowledge the masterly manner 
in which -my brother Davar has given me- 
thodized and exhaustive expression to ourjoint 
conclusions, : 

Tt was not, however, by any means clear, 
at the end of the case, that we were wholly 
agreed upon the various questions involved 
in the second part of the case. When I left 
India, in April, I did not feel prepared to 
adopt, in their entirety, what 1 then under- 
stood te be my brother Davar’s reasoning 
and conclusions upon the rights of Converts 
to Zoroastrianism to participate in the benefits 
of the Charitable Funds administered by the 
defendant Trustees. It was, therefore, under» 
stood that we should deliver separate judg- 
ments on this head. Butit was also under- 
stood that, in the time which must elapse 
before we could meet and deliver judgment, 
we would give unremitting attention to the 
principal points and to each other’s views 
upon them, so that, if possible, we might, 
after all, avoid the necessity of any difference 
of opinion, if possible, even of pronouncing 
separate judgments. A considerable amount 
of correspondence passed between us, and 
since my return wo have further elaborately 
discussed the whole evidence and every argu- 
ment which hasoccurred to us, or been sug- 
gested to us by counsel, for and against the 
right of Converts to participate in the benefits 
of the Funds. In addition to these personal 
conferences, I have carefully studied the 
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elaborate second part of Davar J.’s jadgment; 
and while I am doubtful still whether we 
look at all parts of the complicated question 
eye to eye, itis a source of great satisfaction 
to me that I am able to agree with the main 
conclusion. Perhaps I am led to that result 
by slightly difforent trains of reasoning, but 
that is comparatively unimportant. I think I 
do not flatter myself when I say that the 
criticisms 1 freely offered have led to the 
modification of many parts of my learned 
brother’s judgment, and have thas made it 
easier for both of us to take common ground 
and give to the principal question a unani- 
mous answer. But’ I have felt, and I have 
understood too that this was my brother 
-Davar’s wish, that Idéught to adda few 
observations of my own, before disposing of 
the question which aroused so much feeling 
in the Parsi Community of Bombay. I shall 
make those observations as short as I can: 
they will, indeed, take the form ofa few 
supplementary comments upon Davar, J.'s 
judgment. My object will be to make it as 
clear as I can, in the fewest and simplest 
words, why I, too, hold that the Trustees 
were right in excluding Converts from the 
benefits of their Trust Funds and Properties. 
But L hope thatthe relative brevity of my 
contribution will not be accepted as a measure 
of the time and thought I have bestowed 
upon the case. It would have been easy for 
me, in the amplé leisure of my. recent holiday, 
to have gone with the utmost minuteness into 
every detail: T refrained from doing -80,— 
firstly, because F hoped that we might end -by 
agreeing as substantially we now do ; secondjy 
because | am sure, that the true ground-upon 
which our conclusion rests is, while & very 


‘sure, yet a narrow ground the character 


and limits of which admit of short and easy 
statement. 

Before I come to that I must deal with a 
preliminary legal objection which has oc- 
casioned my learned brother and myself much 
anxious thought, very grave difficulty, and— 
speaking for #myself—real and serious 
doubt. 

It arises in this way. In the Deed of 1884, 
the Trusts are declared for the benefit of all 
members of the Parsi Community professing 
the Zoroastrian faith. Wow, when those 
words were used, we must remember two 
things : Firstly, they were used by an English 
draftsman, who surely had not the slightest 
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idea—could not have had, unless prophetical- 
ly gifted, the faintest premonition—of the 
use to which they would be put or the trouble 
to which they would give rise. No practical 
question had been raised about what did, or 
might, constitute membership of “the Parsi 
Community :” whether the qualifications were 
solely religious, or solely racial, or a mixture 
of both, The draftsman thought, as probab- 
ly every one else thought at that time, that 
the Parsi Community was a phrase of suf- 
ficiently precise and definite connotation: 
‘and that there never could be any question 
about the olass denoted. Secondly, the qualify- 
ing words “ professing the Zoroastrian faith ” 
were inserted not to exclude Converts to, but 
Converts from the Holy Zoroastrian faith. 
About that there can be no serious doubt; 
and, if not expressly admitted, it was im- 
pliedly admitted during the progress of this 
«case, over and over again. The Parsis of 
Bombay were beginning to be exercised in 
mind over the cases of Converts to Christian- 
-ity; and they naturally wished to make it 
ciear that no such Converts, though original- 
ly of the Parsi Community, would be allow- 
ed to share the benefits of the Funds and 
Properties. 
So far all went well. It was only when 
the 6th plaintiff married a French wife, who 
openly professed the Holy Zoroastrian faith 
and was publicly and formally received as a 
Convert into the Zoroastrian religious com- 
munion, that the jealous bigotry of the or- 
thodox was aroused, and all the possibilities 
involved in the acceptance of sucha fact 
.began to be vividly realized. In the ferment 
which followed, the Trustees threw their 
weight on the side of local Parsi orthodoxy. 
Finally, they publicly announced, as Trustees 
.of virtually the whole public religious estab- 
lishment of the Parsi Community of Bombay, 
that they would not extend the benefits of 
their funds to Converts, or allow Converts the 
-use of their places of worship and burial. 
Thereupon.seven members of the Parsi Com- 
munity of Bombay obtained the consent of 
the Advocate-General and brought this suit 
with the object, inter alia, of getting a de- 
claration out of the Court that Converts were 
entitled to all the benefits of the Trusts ad- 
ministered by t defendants. There is no 
Convert amongst the . seven. plaintiffs. For 
all the purposes of this branch of the case, 
their rights are fully .admitted. And the 
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defendants contend that they cannot sagita 
this suit for or on behalf of unascertained and 
undefined persons. Pot in the simplest, 
least technical language, that is what this 
preliminary objection comes to. My brother 
Davar, after, as I have the best reason to 
know, very long and very anxigus considera- 
tion, has been forced to the “conclusion that 
the objodhon is well-founded and that the 
suit, so far as this relief is sought, must fail. 
I need scarcely say that I entertain the highest 
opinion of my learned colleague’s learning and 
ability, that his mature conclusions thus 
painfully reached must and do command my 
respect, and that should I feel bound to dis- 
sent from them, it could only be with the 
utmost diffidence and a lively sense that I 
am on extremely debateable ‘ground. Firstly, 
T want to clear the air of some high-sounding 
and justly-venerated phrases. Chief of these 
are, that no Court could, without abhorrence, 


decide against parties who have had no òp- 
-portunity of being heard before it. Secondly, 


that even if we were to depart so far from 
fundamental principles of the administration 
of justice, the decision, if against the Con- 
‘verts and in favour of the Trustees, would 
be utterly nugatory, as it would not bind 
those who were not parties to the suit. L 
may, I hope, humbly say that no Judge is 
more desirous than I am of oing justice— 
no Judge can be more sensitiye than I am to 
any breach of sound judicial principle. And 
if I donot feel that abhorrence, which I 
understand my learned colleague feels, at the 
bare idea of deciding this question on the 
present array of parties, which does not in- 
clude a single Convert, I think there must 
be a reason and a reason not very difficult to 
find. We must not, I think, allow reason to 


.be dragged by sonorous phrases, or allow our 


judgments to be so overweighed by a splendid 
and time-honoured maxim, that we cease to 
be able to discriminate between cases in which 
it is, and cases in which it , really is not, ap- 
plicable. Sometimes it is not easy to cor- 
rectly discriminate. It may, asin the present 
case, need searching analysis. But, in every 
case, we must carefully scrutinize the actual 
facts, before we apply any wide generalization 
to them; and we must be sure, before we 
consent to do so, that the result will not be 
to defeat, rather than further, the true object 
to attain which the generalization , has been 
formulated. F 
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Now, if I thought fora moment that by 

- deciding in this case—and on the abundant 
materials which have, with unremitting indus- 
try and consummate ability, been collected 
and laid before us—against the right of 
Converts to share in these Trusts, there was 
the least, the remotest chance of doing in- 
“justice to any Convert now in existence or yet 
to be born, I should go whole heartedly with 
my learned brother, and say emphatically : 
I will be no party to sucha decision.” But 
are we not allowing ourselves, in making such 
a supposition, to be carried away by the 
sound of familiar words? Here we have 
wealthy and representative men of the Parsi 
Community coming forward to fight for the 
-right—a right which may fairly be treated as 
an abstract right—of all Converts, present 
and future, to share in certain public charities. 
They spend money like water to have this 
question thoroughly thrashed out; they retain 
thè most eminent mon atthe Bar; every- 
thing which human ingenuity can do is done 


to make out the strongest possible case for - 


the Converts. Itis notas though any par- 
‘ticular Convert could have a case of his own. 
The question has to be answered by reference 
to matters finally settled before any person 
now living was born. It is as certain as 
anything in human affairs can be, that no 
Convert yet to be made could have anything 
more to say to any Court on his own behalf 
than has been so ably said for the whole of 
his class (if it is strictly correct to speak of 
potential and future Converts as a class), at 
the instigation and expense of these plaintiffs. 
If it were conceivably possible thatat a 
future day some fresh Convert were able to 
lay before the Court materials which have 
not been laid before us, that, I apprehend, 
could only be by the connivance and assist- 
ance of old Parsi Families who, at the pre- 
sent time belonging to the orthodox party, have 
intentionally kept those materials hidden 
from us. But that is so unlikely a con- 
tingency that, except for the purpose of 
re-enforcing an academic argument, it seems 
to me that it might be wholly ignored. Now, 
I understand that my learned brother, who 
has felt the pressure of this argument so 
strongly, admits (for its limited purpose ) 
_ that had there been one Convert joined with 
the seven plaintiffs, the argument would 
have had the bottom knocked out of it and 
would have been utterly annihilated. If that 
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“is so, and ib clearly ‘must be, it is easy to 
show that the high ground it takes is, in 
fact and truth, utterly illusory and unten- 
-able. Let us suppose, for example, tliat 
one of the alleged Converts of the lowest 
class had been made a party plaintiff—some 
illegitimate child of a Dubri woman. Is 
there any human being who can seriously 
contend that such an addition to the array 
would have strengthened the plaintiffs’ case, 
or madea decision of the Court, adverse to 
Converts generally, less unjust to all reput- 
able Converts yet to be born‘ and 
made? If it is abhorrent to any Judge’s 
sense of Justicetodecide against parties who 
have not been heard, that abhorrence ought 
not to be capable of being so easily removed. 
Yet, for the purposes of this argument only 
I repeat; it would have been completely 
and effectually removed, if, for example, in- 
stead of making Sonabaia witness, she had 
been made a party. What would have been 
the real, the substantial difference P Absolute- 
ly none. She has already told us every- 
thing she knows. She claims to bea Con- 
vert; she has been examined and cross-ex- 
amined. Because she is not a party, it is 
suggested that we should be violating the 
best traditions of justice by now -deciding 
against the right of Converts to share in these 


charities. If she had been a plaintiff, we 
might have come to the same decision 
on exactly the samo materials, with- 


out a qualm. I confess that this seems 
to me hyper-sensitiveness. Again, it 
has been suggested that in the absence 
of a Convert-party-plaintiff, we have no 
guarantee against this suit being, from begin- 
ning to end, collusive. How are we to know 
I am asked, that this is not a deép plot, 
concocted between the plaintiffs and the 
defendants to obtain a decision, barring the 
rights of Converts ? The short answer to that 
is, that the learned legal gentlemen in 
charge of the plaintiffs’ case are hardly likely 
to have countenanced, in the first instance 
and to have spent themselves as they did 
in brilliant and persistent efforts to make 
good a collusive case and a case which they 
must have known to be collusive. Of course, 
that objectionis not seriously pressed against 
this particular case; it ig merely brought 
upon the, general question of principle. No 
one who has taken any part in this case, 
no one who has attended the hearings or 
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read the reports really doubts for a moment 
(that everything which money, talent, and 
energy could do has been done for the Con- 
verts, far more than any one—or any dozen 
of them—could have done for themselves. So 
far then, as there is any risk of doing in- 
justice to persons not before the Court goes 
I cannot, speaking for myself, treat that 
risk here seriously. If any suit of this kind, 
joining a single Convert, would have enabled 
us to decide the question, and in the event 
of our decision being against the rights of 
Converts to share in the funds would have 
made our decision binding on all Converts 
present and future, I think, notwitstanding 
the impressing and imposing line of argu- 
ment I have been dealing with, we might with 
the lightest hearts have held ourselves to give 
the same decision, in a suit framed as this 
suit was framed, upon the materials collect- 
ed by the plaintiffs, resting confidently as- 
sured that any number of actual Converts 
added would not have helped us to a fuller 
or better and fairer understanding of the col- 
lective case or individual cases on which 
their joint or several claims rested. So, too, 
when it is contended that if we were to de- 
cide this question in a suit constituted, as 
this suit is constituted, our decision would 
mot bind any one who was nota party to 
it, we must be quite sure that that 
is so, before we give such final and far- 
reaching effect to the argument; for this 
really begs the whole question. Concisely 
put, that question is: Whether this relief can 
be obtained at all in a suit under section 
539? Of course, if it cannot, then cadit 
.questio; for this suit is under section 539, 
and under no other section. Obviously 
then if this relief is not of the kind 
contemplated by the section, we cannot give 
it in this suit. But this, though interlaced 
with the argument upon general principle 
which I have -just dealt with, is really 
quite a distinct argument. It has to be 
faced. The point is subtle and difficult. 
No authority seems to cover it. If it should 
turn out that the relief is of a kind which 
might be sought and awarded ina suit under 
section 5389, then we do away at once with 
the second of the first-mentioned general 
objections; for aA Advocate-General’s suit 
under that section does, I apprehend, bind 
every one, and a decision in such a suit 
—that the Trust did not contemplate the 
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admission of Converts—would be fina, 
and decisive of the rights of all Converts 
present and future. And further, it must 
I think, be admitted, that if this relief 
could be claimed in a suit under section 
539, then the addition of a single Convert 
to the array of plaintiffs would remove the 
last objection to the view that the decision 
in such a suit would bind all Converts. But 
I have already shown, 1 hope, that that 
objection has no substance, is purely senti- 
mental and academic—at any rate, for the 
purposes in hand; that the addition of a 
Convert would not have thrown the millionth 
part of an additional ray of lighton the 
vexed question—would, in fact, have been 
no more than a purely formal and defer- 
ential compliance with a most salutary prin- 
ciple. I shall in a moment have occasion 
to point ont a much more substantial reason, 
than any reason of that kind could be, 
for adding a Convert to the array of plaintiffs 
But first let me consider 
very carefully whether the contention that 
no relief of this kind can be obtained in 
a suit under section 539 is sound. We 
heard a great deal during the argument 
about “rectification ” and “ construction.” It 
seems to me to be hinted, if not clearly 
stated, that, while the rectification of a Trust 
Deed might possibly be asked in an Ad- 
vocate-General’s suit, Courts could only be 
asked to construe by persons who were direct- 
ly interested in the constraction they wished 
to get. Now, I do not think there is so 
much, magic in the words “ construction” 
and “construe;” or any such sharply-defined 
distinction (for the purposes of this argu- 
ment) between construction and rectification. 
However that may be, I am now more 
concerned to see whether what the plaintiffs 
really want the Court to do, is what the 
Court can do when a suit under section 
539 is brought before it. It will, of course, 
be at once observed that that section, after 
an instruction containing very general words 
—as, e.g., ‘whenever the direction of the Court 
is deemed necessary for the administration 
of any such Trust,’ —goes on to say that 
the plaintiffs may obtain a decree for five 
specified objects, after which come the words 

or granting such further or other relief.” 
And it is, I understand, the opinion of my 


-learned brother that the relief we are now 


concerned with does not fall within any 
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of those. five objects and cannot be included. 


under the following words. Those, ib is 
said, must be read ns ejusdem generis. I 
confess that this is a most serious difficulty, 
and if my learned brother is right, as ho 
very likely is, thereis an end of the matter. 
I am not myself—and never have been— 
much in love with the ejusdem generis rule. 
It is too vague. Ifit means anything more 
than a tautologous reaffirmation of what has 
gone before, it must mean so very much 
more. What is relief of the like kind? 
Certainly not of a kind so like as to be 
practically identical. That would make the 
words mere surplusage. I should be dis- 
posed to think they meatit such further or 
other relief as, from the nature of the in- 
troductory words and the exemplification 
cases, appears to the Court to be appro- 
priate in a suit of this kind. As, for'ex- 
ample, removing fraudulent Trustees . res- 
training @ breach of the Trust, and so forth. 
The words I have already ‘quoted seem to 


me to be peculiarly applicable to the con-- 


cluding words," “ such further or other re- 
lief.” When the direction of the Court is 
deemed necessary for the due administra- 
tion of the Trust, then any person interest- 
ed in the Trast can come in and ask for 
such directions. Now what direction could be 
deemed more necessary for the due administ- 
ration of such a Trust as this, than a 
clear enunciation of the true scope and 
object of the Trust Funds and Properties ? 
We have the .beneficiaries divided on a 
question—and. a very difficult’ question—of 
principle, namely, whether the Funds and 
Properties were intended for the ugo of 
Converts. Some say they wero, others say 
they were not. The Trustees take up a 
strong partisan attitude, and announce it 
publicly, that in their opinion they were 
not; and further ‘declared that they will 
enforce that opinion, whether the rest of 
the Community like it or not, by excluding 
all Converts. Here is a fundamental ques- 
tion of principle affecting the whole scope of 
the Trust. It is not really a question of the 
right of this or that Convert, but a pro- 
foundly religious question which may be 
assumed to lie at the root of all great 
public religious endowments. Any person 
“who believes that his religion enjoins pro- 
selytising, and wishes to spread it and make 
_Gonverts, might,.it seems ‘to me, without | 
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any undue straining of language, Bel laid to 
be directly interested in ascertaining whether 
the monopolists of the whole local religious’? 
endowments were right or wrong in declar- 
ing that they would not allow Converts, what- 
ever the religion might say about it, to 
use those places of worship and burial, ‘or: 
to have the benefit of the Funds. Let usg 
look for a moment at what would be the 
practical consequences of adopting the view 
which has commended itself to my learned 


brother. No suit of this kind of relief will 
lie under section 539. Very well. Thér 
there are only two other suits possiblé 


one, the ordinary suit; the other, a quast 
publie suit under section ‘30 But those arè 
private suits, in the important particular 
that the decision in. them would’not bind 
anyone who was not a party. Nor, as was 
suggested, do we derive any assistance from 
section 437. I will prove this shortly 
and conclusively. Let us suppose this casé 


reversed. Jet us suppose that the Trustees 


had decided to admit, instead of to exclude 
Converts of every nation, caste, and creed. 
Now, there can be no doubt, I think that 
any orthodox Parsi, who objected to wor- 
shipping with the so-called Bhangi convert, 
would have a very real and substantial 
grievance. Butif he could not bring a suit 
under section 539, to get the matter 
set at rest, once or for. all, what, must ‘he 


‘do? He cannot use section 437, for, ex 
‘hypothesi, 


as the most cursory perusal - of 
the language of that section will show, it 
would land the suit in an impasse and a 
glaring reductio’ ad absurdum, We shaald 
have the Trustees brought into Court’ to 
ask the Court make them undo just what 
in deflance of the sense of the Community, 
they had resolved to do. The , Trustees 
would want to let the Converts in—the Con- 


„verts who could be the only defendants would 
“want to come in; and yet the Trusteés (if that 


section is to be used) ‘would have to ask the 


“Court to order them to keep them out: This is 


plainly absurd. Then are the aggrieved 
orthodox party to bring private suits P If 
they do, no Convert is a party : it will ‘be 
a suit between them and Trustees, and there 
will at once be failure of the cause of action. 
I£ they add as many ‘Converts as they can 


find, still the decision will only bind” the 


parties. And précisely the same if the -suit 
“is brought under: ` Béction 80.” - There might 


ee 
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not be more than two or at most ten Converts 
alive. If they were joined under section 30, 
then of course they would all be bound by the 
decision. But the day the decision was pro- 
nounced, another half score of Converts might 
be made, and the Trustees might say :. Well, 
we don’t know anything of these people: they 
may have new and special claims ; we are 
going to admit them; and so ad infinitum. 
The. unfortunate orthodox party would have 
to be.bringing suit after suit, till they 
and the Trusts and all concerned were 
utterly ruined. Just the same if the case 
stands as it does now —there could be, there 
can be,no finality. Surely, it could not have 
been the intention of the Tegislature to expose 
great public charities to eternal Litigation. 
But if not, then it must have been the inten- 
tion of the Legislature to. have questions of 
this kind settled once and for all by a suit 
under section 539. If that was the intention 
of the Legislature, as I can hardly help 
thinking thatit was, let me revert to the 
point whether it is necessary—or for that 
matter lawful—to join one of the nnascertained 
X class, to establish the principle for which 
they represent the suit is brought, as a party 
plaintiff. The difficulty I adverted to, and 
-whick I still feel to be a real diffculty, 
‘pointing clearly to the true nature of a 
‘suit of this kind, is that a suit can only be 
-brought under section 539 by a party interest- 
‘ed in the Trust—‘‘any two or more persons 
haying an interest in the Trust.” Now, it is 
‘clear that the object of the suit Iam dealing 
with, is to have it judicially determined 
whether Converts gua Converts (not whether 
„this or that individual Convert has any 
individual right) are or are not interested in 
the Trust. To join them or any one of them 
as party plaintiffs would beg the whole 
- question in issue. One section of the bene- 
- ficiaries says Converts are interested in the 
: Trust ; another body says they are not. It 
.seoms to me that if that. is a question 
- proper to be agitated in a suit under section 
539 at all, it must be agitated by persons 
, who are admittedly interested in the Trust, 
and are really fighting not for individuals 
‘but for a great principle of administration. 
. These are some of the principal reasons 
which have led me—though, I have already 
«said, with the utmost deference and respect 
ito my learned brother Davar—to dissent 
from his finding on this preliminary issue. 
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I believe that we have the power; at the 
instance of the plaintiffs in a properly- 
constituted suit—as I also believe this for 
this purpose to be under section 5389—to 
go into the question whether the Founders 
of the Trust intended that it should be for the 
use of Converts as well as those born in the 
Parsi faith. 

I cannot help adding that I think it would 
have been better if the legal advisers of the 
defendants had pressed this preliminary issue 
on us for decision when the case began. 
They may undoubtedly well reply: “ We 
took the point in our written statement ; we 
raised it in our issues ; what more could we 
do?” 

But that is not snch a complete answer 
as at first sight it appears. When the case 
opened, we had to listen, as the practice is, 
to the pleadings read at a great rate. These 
were immediately followed by a string of 
thirty-six issaes—many of an involved and 
technical kind. These we had to take down 
as fast as we could, and in such circumstances 
it is utterly impossible fora Judge to take 
in the full significance, or, for that matter, a 
tenth part of the significance, of the case 
which is being made. Here, the moment 
the issues were down and before—speaking 
for myself—I had had time to give a thought 
to them. Mr. Lowndes got up, and, on 
behalf of the plaintiffs, protested against the 
practice of counsel for the defendants 
framing the issues and flinging them like 
this at the Court. He added that, in his 
opinion, there were really only one or two 
material issues (amongst which this one was 
of course not included) to which the attention 
of the Court need be directed. And he asked 
us to frame issues on these lines for ourselves 
and to neglect the thirty-six issues which 
had just been read to us. - To this, my 
brother Davar--who has had very great 
experieuce nt the Bar before he was elevated 
to the Bench—replied that all who frequented 
the Original Side Courts knew what the 
practice was ; that it was well established ; 
that defendants were always allowed the 
freest hand in framing issues ; but that, as 
the case went on, a very large percentage 
of them dropped out and were never heard 
of again. All this time the Counsel for the 
defendants sat by and made no comment. 
And it was after this protest by Mr. Lowndes, 
and my learned brother’s answer to it—an 
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answer which, looking back on it, I think 


distinctly invited contradiction, if, as it has ` 


turned out, there were included in this long 
list of issues, other than those which Mr. 
Lowndes told us were the only material 
issues——that the trial began. Davar, J. had 
intimated that we might take it that many of 
these issues were, in. accordance with the 
usual practice, merely raised ex majore cautela. 
He had intimated that, as usually happens, 
we did notexpect to hear more of a large 
percentage of them. We had had our atten- 
tion drawn to all that the plaintiffs’ Counsel 
thought material. The defendants heard all 
this. They mast have known that we did 
not realize that there was among these 
issues a very serious preliminary objection 
to going on with the suit on the under- 
standing stated by Mr. Lowndes. Then was 
the time, it seems to me. for the defendants’ 
learned Counsel to inform us that, whatever, 
might often happen, here there was a pre- 
liminary objection, not raised at all ex majore 
cautela, but an objection which the defend- 
ants contended would be fatal to this, 
which was when the suit began, by far the 
most important part of the whole case. 
Jad Counsel told us then precisely what 
the nature of the objection was ; had counsel 
insisted, as I think they ought to have 
insisted, upon our disposing of it as an 
issue of law tn imane, we could havo heard 
all that was to be said about it in a few 
hours, at the most, and have then given 
our decision upon it. Had that decision been 
in favour of the defendants, there would have 
been an end of the suit. For it is almost certain 
that al that time the plaintiffs would not 
have gone on with the issue dealt with in the 


first part of my learned brother’s judgment,’ 


if the 6th plaintiff had known that the one 
question in which he was vitally interested 
could not be decided. Either the plaintiffs 
would have amended their plaint and gota 
proper array of parties, or the whole lti- 
gation would have been brought to a summary 
end. But the course which the defendants 
took has led, in the case of my learned 
brother—and might have led in the case of 
both of us—to this most unsatisfactory 
result. After spending months of time and 
thousands of rupees ; after inflaming the. pas- 
sions of the whole Community and flooding 
the Court with unsavoury evidence ; after 
squandering the moneys of the Trust as 
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well as those of private individuals whol 
believed, and had every reason to believe, 
that the Court was enquiring into this 
question of the Converts, we are told, that 
we really have,no power to deal with that 
at all, and we are very likely told so quite- 
vightly.. Now, I do think that the Court 
has a right to expect that, when leading 
Counsel are engaged in a 
point so vitally important as this point has 
turned out to be shall not be kept in re- 
serve for a single hour. I think we ought to 
have been told, the moment the issues were 
read, that the defendants confidently relied 
on this point ; that the defendants relied on 
that issue as one that would prove fatal to 
the plaintiffs’ claim in respect of the 
Convert question ; and that being purely w 
legal preliminary issue, the defendants in- 
sisted upon the Court dealing with it in limine 
Asib is, the whole of my brother Davar’s 
otherwise valuable and instructive judgment 
on this part of the case is merely obtter ; 
and, of course, if he is right, anything 
which I may have to add is obiter too. 
I cannot help thinking that this is deplorable. 


_ It may be the fault of the system, it may 


have been largely our own faults. I cer- 
tainly do not wish to shirk any part of 
the responsibility which may fairly be mine. 
But it is clear that counsel and Judges are 
very differently situated at the beginning of 
a heavy case. Counsel presumably knew 
every in and out of it. Counsel knew the 
strong and the weak points. A Judge must 
come to every case with a perfectly open 
mind, and he is at a great disadvantage, 
whero the case is extremely complicated, if 
Counsel will not help him in every way with 
the utmost candour. 

Having now partially cleared’ the ground, 
I will deal as shortly as I can with the 
main question. To understand the question 
itself and the method of its development be- 
fore us, we must turn again to the Trust 
Deed of 1884, Here, as I have said, 
the ‘Trustees declare themselves to be 
Trustees of ‘practically the whole public 
religious establishment of the Bombay Parsis, 
for the benefit of “members of the Parsi 
Community professing thé Zoroastrain faith;” 
and later, when it was sought to introduce a 
foreign Convert, they construed the terms 
of that declaration in such a way as to 
exclude from the benefits of their Trust al] 


great case, & `, 
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who were not born _of Parsi parents or who 
did not come within the definition of Irani 
Parsis; and further, they limited Parsi 
parentage to the father, thus excluding 
children of a Parsi woman by a foreign 
father.. To this the plaintiffs demur They 
contend, in the first place, that the Trustees 
have wrongly declared the Trust in the 
phrase I have quoted; in the next that if 
that phrase correctly declares the scope and 
objects of the Trust, the defendants have 
wrongly construed it. The plaintiffs say 
that the phrase may be unobjectionable in 
itself, but its real meaning includes all 
who become members of the Parsi Com- 
munity by conversion and thenceforward 
profess the Zoroastrian faith. In other 
words, that the Parsi Community means 
nothing else, and consists of no other persons 
than those who profess the Parsi or Holy 
Zoroastrian religion. And the plaintiffs 
propose to prove this contention by reading 
evidence of the practice from old times of the 
Bombay Parsis in this respect, as well as any 
and all evidence throwing any light upon the 
true intention of the Founders of this Trust 
at the time of their foundation. This 
course was at once and strenuously resisted. 
The defendants contended that ihé Statute of 
Frauds was a conclusive bar, and that the 
plaintiffs could not go behind the Deed of 
1884. I may say at once that my learned 
brother and myself fully discussed the ela- 
.borate arguments which were addressed to 
ps for days togelher on this point. We 
face zead and duly considered all the 
authorities. And long before the case ended, 
we were agreed thatthe defendants’ conten- 
tion was unsustainable. I shall content myself 
with saying now that I entirely concur 
in what has fallen from my learned 
brother in disposing of this objection. He has 
expressed—admirably if Ù may say so—our 
joint views, with the principal reasons upon 
which we rest that part of our decision. I would 
only add, avoiding technicalities and using 
the simplest words, that where a body of 
persona solemnly declare in a formal Deed that 
they hold properties and moneys on Trust ; 
where they further declare the object of that 
Trust, as they understand them ; where they 
are in possession of whatever documentary 
evidence there may be accompanying the 
foundation of Trust and showing what was 
the intention of the Founders, it appeared to 
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me, and still appears to me, preposterous that 
they should seek to prevent the Court from 
obtaining, whenever it can, by parol or writ-. 
ing, proof of what the Founder of these 
Trusts really meant. The defendants say they 
meant one thing: the plaintiffs say they 
meant another. Thedefendants say that the 
plaintiffs may not prove their allegation 
because of the provision of section 7 of the 
Statute of Frauds. In effect they say: We 
are the final authorities by reason of that 
Statute: we are the only people who can 
now decide what the object of the settlers 
was. There is nothing in the case law, as far 
as Ican see, to warrant such an obviously 
perverted application of the Statuteof Frauds. 
So applied, it might well, indeed, be called a 
Statute of Frands: not as a Statute to hinder, 
but to farther, fraud. In my opinion, the 
Statute—or, let me say, the section of the 
Statute on which the defendants rely—is no 
longer applicable, if it ever was applicable, to 
this country. And Iam also quite clear that, 
even if that section is applicable, its require- 
ments are amply satisfied on the authority— 
to cite one case only—of Rochefancauld v. 
Boustead (10), by the facts of the present case. 
I have not and never had any doubt that the 
course proposed by the plaintiffs is not only a 
proper but the only course we ought to follow. 
We have to decide—if we have to decide 
anything—whether the Trustees have rightly 
understood and given effect to the objects of 
thoso who entrusted the properties and 
moneys to their keeping. How are we todo 
this, if not by searching exhaustively into the 
past, and weighing whatever evidence may be 
there fonnd throwing light on the intentions 
of the Founders? The defendants avow 
themselves Trustees, and it is not for the 
Trustees, who are virtually charged with—as 
I understand it—a breach of Trust, to shelter 
behind the Statute of Frands and say to their 
accusers: “You may not prove anything at 
all behind our own construction of the Trusts 
committed to us.” Doubtless, having brushed 
aside a technical bar—which, I think, should 
never have been interposed—we are still to 
be strictly guided by the rules of evidence. 
We are not so to extend our enquiry as to take 
in mere hearsay, or any matter which ought 
not to be the material of proof in a Court of 
Law. Thatisa distinction which, after our 
interlocutory ruling on the technical plea, 
seemed to me to be ignored and to have given 
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rise to some dissatisfaction in the minds of 
those learned gentlemen who had the onerous 
and responsible duty of conducting the defend- 
ants’ case. And in many instances 1, 
speaking for myaolf, felt that we were going 
much too far a field, and encumbering our 
record with what was not, strictly speaking, 
evidence at all. But my learned colleague 
thought that, in & cso of this kind, we should 
always err—if we must err—on the side of 
liberality. And very likely he was right. It 
is after all easy, when a case is finished, to 
sift out the good from the bad evidence. 16 
is not so easy to do this in the stress and heat 
of the actual enquiry. If, on close examina- 
tion, our record shows that we have let in a 
good deal of useless, or even irrelevant 
matter, I am sure that my learned brother’s 
able ond exhaustive judgment will show that 
we have not given any weight to that portion 
of the evidence. 

Starting, then, from the cansa causans of 
this litigation—the words of the Deed of 1884 
and the subsequent construction put upon 
them, the plaintiffs’ case—putsummarily and 
syllogistically, as I understand it—ia, all 
these Trusts are public religious endowments 
aid charities. They were founded not for 
racial or tribal, but for religious purposes. 
The Founders ev hypothesi intended them— 
since they are not only public religious 
establishments of the Parsis—for the benefit 
of all profeasing that faith. Who then profess 
that faith P Can it be said that only those 
who are born in it profess it ? Certainly not. 
For we can easily prove (and this has since 
been admitted over and over again before us) 
that the Zoroastrian religion was originally a 
proselytizing religion ; that its tenets not only 
permit but energetically enjoin the making of 
‘Converts. It, therefore, follows that, where 
a religion notoriously enjoins conversion, and 
where devout members of that religion found 
public places of worship and burial for the 
use of those who profess that religion, they 
must have contemplated—they must be 
deemed to have contemplated—Converts to 
‘the religion participating in the benefits of 
‘such endowments. Any other view leads at 
once to this practical absurdity, that you have 
a great religion ordering conversion, and yet 
refusing to allow Converts any lot or part in 
its public religious communion. 

That is, I believe, a fairly accurate atate- 

“ment of the plaintiffs’ main argument. It is 
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an extremely powerful and convincing argu- 
ment. For many months, reflecting over the 
whole case, I was inclined to accede to it I 
was greatly pressed by its simple logic. And 
I may add that I do not think it gained 
anything from the oral evidence which was 
led by the plaintiffs to supplement it, and to 
show that not only was this conclusion a 
priori irreputable, but that the practice of 
the Community was consisent ‘withit. The a 
posteriori line of demonstration almost at once 
showed signs of inherent weakness; these 
rapidly accumulated, till theable and inde- 
fatigable counsel for the plaintiffs himself 
awoke tothe rather obvious pitfalls in his 
path, and appealed to the Court to help him 
to decide whether he should go on with 
this kind of evidence. We, of course, could say 
nothing ; and Mr. Lowndes rather abruptly 
stopped calling his Convert evidence. That 
evidence has been fully dealt with by my 
brother Davar. With the exception of one or 
two semi-mythical cases—as, for instance, the 
Habshis—it must be perfectly plain to every 
ono who hoard the evidence given, or who has 
taken the trouble to study it since, that it had 
nothing to do with conversion in the sense in 
which we are asked to deal with that ques- 
tion. Admitting illegitimate chlidren, or, for 
that matter, adopted waifs—to put the most 
charitable construction possible on some of the 
instances-——into the Parsi faith and commu- 
nion, is altogether different from allowing adult 
conversion from one faith to andther. By far 
the strongest instance was that of Sonabas. 
And eyen if we concede that all those who 
have given evidence about her have told the 
truth, and nothing but the truth, what does 
it amount to? She may have been smuggled 
in infancy into a Parsi family, and brought 
up as a daughter of the house, duly invested 
with the Sudra and Kusti, and married to a 
Parsi. Thenceforward she may have been 
allowed to worship in the Fire Temples. But 
who was to know anything about her real 
origin P 

Having regard to the rest of the evidence, 
it becomer only too plain that illegitimate 
children of Parsi fathers were in the same way 
smuggled into the Community, especially in 
the mofusstl, where the Parsis were scattered 
and under little or no communal control. If 
any orthodox Parsi, after Sonabai was grown 


.up, had enterained suspicions, he would pro- 


bably have quieted them by assuming that 
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she was a natural child of her adoptive father. 
There was too much dirty linen of this kind, 
in too many reputable Parsi families, for any 
one to be over eager to wash it all in public 
for the sake of a donbtful principle. As to 
what happened when Sonabai came to Bombay 
to give evidence, the same considerations 
apply. I do not doubt she did frequent some 
of the Fire Temples in Bombay. But, dressed 
as a Parsi woman, who was to know anything 
about herP I do not say, of course, that had 
the priests known, they would at once have 
turned her out. That would be going too far 
yot, and begging the question raised by this 
part of the evidence. For the plaintiffs’ case 
is that because she was a Convert, she was 
allowed free access to the public places of wor- 
ship. All that I can yet feel justified in saying 
to that is that I do not see how any one was 
to know whether she was a Convert or not. It 
would, of course, have been different had she, 
before entering, announced herself as a Hindu 
converted to Zoroastrianism. But nothing of 
that sort is alleged. Suppose we in England 
were as strict as the orthodox party—say, the 
Parsis—in Bombay are, how could anyone in, 
say, St. Paul's Cathedral, know whether every 
quiet and orderly member of the congregation 
had the requisite qualifications? I consider the 
whole of the oral evidence touching alleged 
conversions in Surat and other places utterly 
worthless. No doubt, had it been possible for 
the plaintiffs to prove a well-established 
custom in conformity with the precepts of 
their religion, of making Converts and admit- 
ting them to full religious communion, this 
weuld have done them great service. But 
the failure to prove this does not, in my 
opinion, do them anything like proportionate 
disservice. Indeed, I think too much stress 
has at various times been laid upon usage. I 
thought from the first that when the plaintiffs 
had established the propositions,—(a) that 
the Zoroastrian religion enjoined conversion, 
(b) that the Properties and Funds in suit 
constituted virtually the whole public religious 
establishment of Zoroastrianism in Bombay, 
it lay rather onthe defendants to show that 
Converts were not entitled to participate in 
the benefits of that establishment. But the 
plaintiffs went cheerfully on at once to try to 
convince us that emany Converts had, from 
time to time, in comparatively recent times, 
been made and admitted to the Temples and 
Towers. So far frem proving anything of the 
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kind, all that that evidence has revealed is 
that many mofussil Parsis kept alien. 
mistresses, had illegitimate children by them, 
and brought up those children as orthodox 
Parsis. Now, the defendants have admitted 
all along that the bastard children of a Parsi 
father are eligible and may be admitted to the 
Zoroastrian communion. So far, then, asthe 
oral evidence goes, the plaintiffs were very 
soon seen to be beating the air. It is true 
that this evidence was meant to prove conver- 
sions in the proper sense of the word; but 
no one can seriously contend thatit does do 
so. What the defendants deny is the right 
of any foreign Convert, in whose veins no 
Parsi blood runs, to become a member of the 
Parsi Community, and as such to share in the 
benefits of their public religious und charit- 
able endowments. And I cannot say that the 
oral evidence discloses any instance of the 
kind contemplated, or any instance remotely 
resembling it. Again, I must insist upon thé 
distinction between conversion of the kind 
we really have to deal with, and adoption in 
infancy. One solid reason is that while, in the 
first case, all the circumstances would be at 
once known, in the second, it must always be a 
matter of real doubt whether the adopted 
infant was really of foreign extraction or 
an illegitimate child of a Parsi father. And 
when we are asked to decide whether 
Converts gua Converts, as distinguished from’ 
bastard children of Parsi fathers, are 
entitled to share in these Trust properties, 
such evidence as the plaintiffs have offered 

us——-oral evidence, I mean—is seen at once to 
be utterly valgeless. This is not necessarily’ 
so, when we come to consider the documentary 
evidence. That stands on quite another foot- 

ing. But, while I think of it, I will shortly 
deal with one point which seems to have 

obtained undue prominence at some stages of 

this long litigation. I may be wrong, but 

I think the defendants relied, and strongly 

relied, upon what they called the long, unin- 

terrupted, and uniform usage of the Parsis in’ 
India to the contrary. And speaking here with 

the utmost deference and respect, I think that 

the consideration had some weight with my 

learned brother. With me it carries abso- 

lutely none. What is the position? The: 
defendants admit that their religion enjoins 

the making of Converts. But they say that,’ 
since the Parsi emigration from Persia some 
twelve hundred years ago, the Indian Zoroag« 
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trians, commonly known as Parsis, have 
never carried out that religions precopt. 
And they rely on the absense of all conver- 
sions, inthe proper sense of the word, to 
prove a custom abrogating one of the funda- 
mentals of their religion. In this connection, 
reference will probably be made to a case de- 
cided by Scott, J. some years ago, in which 
it was held that long established usage 
overrode the canon law. The Zoroastrian 
religion forbade, as the learned Judge held, 
infant marriage. But the Indian Zoroastrians 
were shown to his satisfaction to have uni- 
formly practised it. He accordingly decided 
in favour of infant marriage, That no doubt 
was a Very proper and just decision in the 
circumstances of the case. But how doesit bear 
on this question? Ido not think it has any 
bearing at all. There is a perfectly plain 
and intelligible distinction between a 
positive or affirmative, and a so-called merely 
negative custom or usage. The latter is 
not, in strictness, a usage or custom at all. 
It is, at soon as the proposition is fairly stated, 
clearly absurd to reason from mere none-use 
to contrary affirmation. The Zoroastrian 
religion enjoins making Converts. But for 
many years we have not made Converts. 
Therefore, although we still profess that 
religion and revere all its essentials, we rely 
ona custom of not makig converts, to abro- 
gate the positive commands of our religion. 
That is what the defendants would say on 
this point, and it only needs to be stated to 
be set aside as absurd. There cannot be a 
custom of not doing a thing. Oircumstances 
may have combined to render it undesirable 
or impossible, and so a practice may have 
fallen into desuetude. But as long as the 
cardinal dogmas of the religion itself have 
remained unchanged, their efficacy, where, as 
here it is freely admitted, cannot be im- 
paired, mush less destroyed, by inability or 
unwillingness to obey them. It is as much 
the duty of every pious Zoroastrian to-day to 
make Converts as it was in the remote past. 
As a general abstract proposition, I think 
that is self-evident. 

Now, let us look a little closer into the 
origin and justification of the alleged negative 
custom. The most orthodox, the most bigot- 
ted, champions of the defendants’ case are 
agreed here. We did not make Converts, 
they say, since we came to India, because 
we could not. That naive explanation is, of 
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course, perfectly true. But what of its effect 
upon the use to which this inability is now 
sought to be put? Look at the facts. 
The Zoroastrians were expelled from 
Persia, or fled from Persia, before Maho- 
medanism. Those who reached India were a 
scattered remnant. They were only too 
glad to receive an asylum, to be allowed 
to live in peace and profess their ancient 
faith. In such circumstances, the idea of 
proselytising was impolitic and impractic- 
able. They had enough to do to preserve 
their own faith, their own little society, 
against the impact of great surrounding 
forces, which, if not actively hostile, were 
not altogether sympathetic, religious and 
social. The danger which the early Indian 
Zoroastrians had to face, was the danger of 
being absorbed into the masses among whom 
they sojourned: their chief care must have 
been to maintain the purity of their 
own faith and the traditions of their own 
people. Any attempt at proselytism in 
those days would have invited reprisals. 
It would have been—regarding them as 
a body politic—politically suicidal. They 
were the strangers: they were the weak 
and broken fugitives. Of course, they did 
not seek to make Oonverts: all they desir- 
ed was that their own people should not be 
converted. Because, under these conditions, 
there isno trace of any proselytising actively 
for centuries—until, owing to the influence 
of many other evident causes, the essential- 
ly religious had been superseded by an 
essentially caste spirit when another and 
equally potent explanation begins to emerge 
—no inference can fairly be drawn that 
a local custom against making Converts 
had grown up. 

Yet, in the records and documents before 
us, there is ample evidence, I think, to show 
that, ulthough no practical effect was given 
to it for reasons of policy, the idea of conver- 
sion was quite familiar to the whole Indian 
Zoroastrian community, and frequently form- 
ed the subject of elaborate references, hypo- 
thetical cases, and controversial treatises. I 
shall have a word or two to say on thau later. 
I will now dismiss the point I have been 
discussing with this observation, that while 
the absence of any well-accredited instance 
of a genuine conversion has, in "my opinion, 
little or no bearing—as usage or custom 
negativing the canon law—on the plain 
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tiffs’ à priort case, the fact may and pro- 
bably will give rise to considerations of some 
importance when we try to ascertain what 
the intentions of the Founders of these Trusts 
were at the time they founded them. And 
this clearly invites a precise statement of the 
real question we have toanswer. That ques- 
tion is not, whether the Zoroastrian religion 
permits conversion, but whether, when these 
Trusts were founded, the Founders contem- 
plated and intended that Converts should be’ 
admitted to participate in them. Too much 
stress cannot be laid on this, because the first 
question really does not arise, while the 
second is the only question that does arise on 
this part of the case. It may at once be said 
that the Zoroastrian religion does admit— 
even does enjoin—conversion. That cannot 
be and has never been categorically denied. 
It is true that the so-called learned men who 
have ceme before us to support the defendants’ 
case have wasted hours of our time in puerile 
attempts to gloss away the plain letter of the 
law. But that must be, attributed partly to 
invincible bigotry, which proverbially dulls 
the sharpest wits, and partly to a natural 
stupidily and want of training in clearthought, 
which prevented witnesses of the type of 
Mr. Modi from disentangling his own revelled 
thoughts and opinions. Passing over these 
interminable silly sophistries, and admitting 
that Zoroastrianism enjoin conversion ; we are 
only one step—and that not, inthe result, a 
very important step—on the way to our 
conclusion. 

Hero I will take up another point which 
occupied days and days, seemingly turning 
on the connotation of the words Parsi and 
Zoroastrian, but really going deeper, and 
touching the root of the whole matter. Put 
shortly, plaintiffs say that Parsi is aterm of 
primarily religious connotation, the defendants 
that it is a term of primarily racial or tribal 
connotation. We were referred to dozens of 
books, not a passage in one of which helped 
or could have helped to an intelligent solu- 
tion of the difficulty. Hveryonespeaking loosely 
knows the facts, as well as everybody else. 
When onthosefactsa peculiarly subtle question 
arises, which was certainly never present to 
the minds of any of these amiable savants 
and travellers, their casual and unconsidered 
use of this term or of thattis in itself worthless 
while such observations as some of them made 
upon soraps of custom, never rise above the 
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level of the ordinary traveller's tale. The case 
had been much better, not to say shorter, 
without that mass of pedantic rubbish. The 
Indian Parsis, as everyone admits, came to 
India from Persia. They were soon locally de- 
signated Parsis, because they came from Fars, 
or Pars,or Persia. Applied tothem by the 
peoples of India, thisterm simply denoted place 
of origin. They would not have called them- 
solves Parsis, any more than at first their 
fellow-Persians who had not come to India 
with them would have called them Parsis. And 
in this connection ib is interesting to note 
that, in the twenty to thirty passages refer- 
ring to these properties which have been dis- 
cussed at great length—early dedications by 
the Indian Zoroastrians themselves—the 
word Parsi does not once occur. In all pro- 
bability, Parsi was a name which no Parsi 
would have recognised or thought of apply- 
ing to himself or his people in any special’ 
tribal or national sense, when first 
their exiles landed in India. Then the ques- 
tion arises whether, at that time, it could 
have had any meaning for the community, 
whether it signified any national as opposed 
to religious bond? I should say probably 
not. And it is just here „that the 
significance of the contention dives below 
the surface verbal definition to the 
root of the matter, namely, had this body 
of exiles any common distinguishing bond, 
marking them off from others and constitut- 
ing them a peculiar people, except the bond of 
religion P When they landed in India they 
were the only people in all that vast and 
teeming Continent who professed the Holy 
Mazdiasnian faith. Was itnot the profession 
of, and adhesion to, that faith which consoli- 
dated them and made ofthema separate people? ' 
Or were they a separate people because, in 
the loose geographical notions of those who 
were not of their faith, they had come from 
Pars? Looked at from either point of view, 
they were foreigners. The outsider might 
have chosen to label them, for purposes of 
identification, by a term denoting their place 
of origin. But what did they themselves 
regard as their bond of union? Was it the 
religion for which they had fought, and been 
exiled, to preserve which they had sought 
refuge in a strange land, just as the Pilgrim 
Fathers carried their religionto the free air 
of America; or was it some national or tribal 
sentiment, originating in and inseparable from 
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the place of their birth P The answer to this, 
in those remote times, is, L think, clear and cer- 
tain. What feeling of patriotism could have 
survived P There are still, and there then 
were, of course, numerous Zoroastrians in 
Persia. But amongst themselves, Indian 
Yoroastriangs do not call them Parsis, but 
Iranis. The fact that the Indian Zoroastrian 
immigrants were, rightly or wrongly suppos- 
ed to have come exclusively from the Pro- 
vince of Fars, amply accounts for the fact 
that the people among whom they settled 
labelled them Parsis. But we are concerned 
now rather with the way in which they 
regarded themselves. They owed no allegiance 
to any Persian King : they had no special civil 
or religious rights as Persians; they had no 
special political characteristics as Persians— 
less still, of course, merely as men from Fars. 
What they didhave was a very special, 
elevated, and ennobling religion—their own 
exclusive religion as far as India was con- 
cerned, in the practice and profession of 
which they stood apart from all the alien 
races by whom they were surrounded. They 
were in much the same case as the Jews— 
& peculiar people, with no country of their 
own, no separate national life of their own, 
owing allegiance tono Parsi or Zoroastrian 
temporal sovereign, guests on sufferance of 
races, of peoples, who had nothing whatever 
in common with their religious organiza- 
tion. They did not know themselves, I 
have no doubt, as Parsis, in any national 
sense, if in any sense at all, but as mem- 
bers of the Zoroastrian community in India. 
And if that is correct, does if not follow 
that the original bond of union between 
these settlers was the bond of religion, not 
of nation? Here we must not forget that 
while there may be a plain absence of any- 
thing like what we understand by National 
or Patriotic feeling, its place is not in- 
frequently taken bya tribal feeling. And it 
may be contended that, while the first im- 
migrants of the Zoroastrian faith were 
united primarily by a common religion, 
they were also united as a tribe, which was 
a tribe because it remained the sole re- 
pository of the one true faith. And once 
the tribal sentiment comes into being, it 
cannot be doubted or denied that, in appro- 
priate circumstances, it will develop to a 
degree of exhaustiveness exceeding anything 
which is truly national. That is a considera- 
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tion which must not be lost sight of, and 
may be noticed later. But it is probably 
incorrect to describe the first Zoroastrian 
immigrants as a Persian or even a Zoro- 
astrian tribe. So far from that being the 
caso, they were the shattered remnants of 
a great nation. Usually what has had a 
complete and national organization on a 
grand scale does not, on disintegration, 
break up into tribes. We have no Greek, 
or Roman, or Peruvian tribes. But here again 
it may be necessary to distinguish between 
the integral factors of the whole national 
Unit, to see whether the predominant factors 
are temporal or religious. In the latter 
case, the break up of the Nation or Empire— 
its overthrow by infidels or barbarians— 
might force those who survived and still re- 
garded their old religion as their chief 
national treasure to carry itoff with them, 
and, where the environment required, con- 
stitute themselves a kind of tribal guardians 
of this sacred possession. 

The -importance of applying a searching 
analysis to the use of the terms Parsi 
and Zoroastrian from the earliest times is 
obvious. If, as the plaintiffs contend, Parsi 
means--and never at any time meant any- 
thing more than—a person professing the 
holy Zoroastrian faith, then any person 
professing that faith, and formally admitted 
into it, would ipso facto be a Parsi and a 
member of the Parsi Community. Such 
a person would, under the express terms 
of the Trust Deed of 1884, be entitled to. 
share in all the benefits of these Trbst 
Properties. If. on the other hand, Parsi 
means something more than this, if it means 
one of the tribe of immigrants from Pars, 
then it follows that mere conversion to 
Zoroastrianism will not make—say, a French- 
man—sa Parsi, or entitle him to be consider- 
ed a member of the Parsi Community, or 
to share in the benefits ofthese Trusts. In 
the latter case, the plaintiffs fall back upon 
another, and really a much stronger, line 
of argument. They say that the insertion 
of the words “members of the Parsi Com- 
munity, etc.”, in the Deed of 1884 were 
unauthorized and at variance with the in- 
tentions of the Founders. I „have already 
observed that those are the words of an 
English draftsman who could- not possibly 
have foreseen the trouble they were to cause. 
I have said that they were chosen “to ex- i 
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clude Converts, from, not Converts to Zoro- 
asirianism. And I do not think that, in 
view of the plaintiffs’ second line of attack, 
they really need the elaborate verbal 
criticism which has been spent over them. 
But I do think that the underlying conten- 
tion is fundamental, namely, that mere 
conversion makes a man or woman a full 
member of the Parsi~ or call it if you 
please Zoroastrian—Community, and entitles 
him or her to all the benefits of the Trusts 
instituted for the public religions worship 
of that Community. I think that the words 
in the. Deed are not very important, because 
when we turn back to the earlier documents, 
we shall find that the Founders of all these 
Trusts never used the word Parsi but 
invariably spoke of Zoronstrians, those of the 
good Mazdiasnian faith, or members of the 
Holy Zoroastrian Community, and so forth. 
And the real question is not to distinguish 


between the modern connotations of Parsi, 


and Zoroastrian, but to ascertain what the 
Founders meant when they dedicated these 
properties and moneys to Zoroastrians or 
members of the Zoroastrian Community. 
Still I have thought it right to point out 
what I conceive to have been the true 
origin, connotation, and application of these 
terms, when they first appear side by side. 
In my opinion, Parsi was first used by out- 
siders to describe to each other—by re- 
ference to the place of origin—this strange 
new people. Outsiders could not, of course, 
have known, and presumably cared little, 
about the religious tenets of such immigrants. 
They were foreigners, and they came from 
Persia. Enough then to describe them as 
Parsis. Among the Parsis themselves the 
ease was altogether different. They had no 
reason to be proud of their place of origin, 
they had nothing to look for from Persia. 
But they had their religion. They were 
the first and last Zoroastrians, irrespective 
of the fact that persecution had driven 
Zoroastrianism out of Persia. As time went 
on, no doubt the tribal sentiment grew 
aud throve, and there was super-imposed 
upon the first simple bond of a common 
religion, the bond of a common tribal 
descent. So that,®as the community pros- 
pered and acquired wealth and importance, 
it accepted the popula» name of Parsis, as 
though it really were a national or tribal 
distinction. And along with this secularizing 
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process, went a corresponding weakening of 
the original religious tie, so that, I daresay, 
it is quite true to-day to say that it is 
more accurate to describe the Indian Zoro- 
astrians as Parsis—thereby implying a caste, 
or communal, or tribal organization—than it 
would be to define them as men and women 
professing the Holy Zoroastrian faith. 

And that makes it the more unfortunate 
that the Trust Deed of 1884, drafted by 
an Englishman, should be expressed as it 
is. For, when we come to compare it with 
the earlier documents, one thing is plain, 
that whether the defendants have put the 
right construction on disputed words or not, 
those words ought not to have been used. It 
would have been much better to follow the 
language of the Founders at the time they 
dedicated these Trusts to public religious 
uses. Had that been done, we should have 
been spared a great deal of refined, and, on 
the whole, profitless argument, and we should 
also have been spared the useless labour of 
following counsel through dictionary defini- 
tions, and the tales, opinions, and gossip 
of more or less well qualified savants and 
travellers. 

If I were to find that it was the intention 
of the Founders of these Trusts—using the 
words “for the use of the Anjuman of the 
Zoroastrian Community ” or “ for all those of 
the pure Mazdiasnian faith,” and so on— 
to include in their benefactions genuine con~ 
verts to Zoroastrianism, then I should 
not feel the slightest hesitation in saying 
that the Trustees had noright to substitute 
for such words popular language like “the 
members of the Parsi Community,” still less 
to construe those popular terms in such a 
way as to exclude persons whom the Founders 
meant to include. 

Before going on further, right into the 
heart of the matter, I may as well clear 
away some possible confusion. When we 
were engaged upon the evidence offered to 
prove that Converts were frequently made, 
some discussion arose as to what constituted 
a Convert, or, in other words, whether any 
specific ceremonies were necessary. As the 
case went on, it became more and more 
clear to my mind that too much attention 
was being bestowed upon this point. When 
jt was first suggested, the defendants at 
once uncompromisingly refused to go on 
with it, They told us, in the plainest 
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language, that their case was Converts or 
no Converts. They did not care to go into 
distinctions between the making of this 
or that Convert. Conceding that a Convert 
was made in the most approved and perfect 
manner, they still denied that he was 
entitled to the benefits of their funds. For 
my part, I at once, and finally, accept that 
position. It is simple and reasonable, and 
it shuts the door on what might have been 
long enquiries into ancient ritual that 
appeared to me likely to lead to no good 
result. It cannot, however, be conceded 
that, while everyone admits that, theoretical- 
ly, the Zoroastrian religion enjoins the 
making of Converts, the leading “ expert” 
for the defendants, from the time of the Select 
Committee’s report, have endeavoured very 
strenuously to introduce certain qualifica- 
tions. The most general of these has, 
strictly speaking, nothing to do with this 
point, though it is apt to be confused with 
it—-I mean the condition upon which all 
these religious leaders insist, that such con- 
versions should not do harm to the good reli- 
gion. That is an opportunist gloss upon 
sound religious doctrine which, I think, a 
sound Churchman wonld find it hard to 
defend apon any but the plainest secular 
grounds of expediency. The fact that it 
has gained and held the prominence it has 
throughout this case, is a convincing proof, 
if any were needed, of how completely the 
pure religious sentiment has been sub- 
ordinated to the caste or tribal sentiment 
of the present day community. Further 
than this, however, strenuous efforts were 
made at various stages of the case to 
convince us, that no conversion could bea 
real effectual conversion, unless the Convert 
went through certain ancient, ceremonial, 
and purificatory rites, Now, I do not pro- 
pose to go into that question at all. We 
have here a very simple issue. The de- 
fendants say, let your Convert be converted 
and admitted in any way you please ; impose 
upon him the strictest ordeals known to your 
ritual; and we still say that he is not enti- 
tled to share in the benefits of our Trusts. 
That being the defendants’ position, it is 
superfluous to go into the question what 
constitutes a valid, from the religions stand- 
point, conversion. But I cannot refrain from 
making one observation. The extreme 
orthodox party, who are most jealous of the 
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prestige and exclusiveness of their com- 
munity, appear to think that were this a 
question for us to decide, we ought to lay 
it down that what is called the nine nights’ 
Burushnum ceremony is indispensable. And 
in adopting this line, I have not the slighest 
doubt they are honestly actuated by zeal 
for their religion andthe desire to keep it 
as select and unpolluted as possible. But, 
surely, they must see that they are taking 
a mistaken course. If that were an indis- 
pensable condition precedent of conversion, 
theonly practical result would be to throw the 
door open to the lowest, least refined, 
least desirable class of Converts, while 
shutting that in the face of all reputable 
persons who, out of sincere conviction, 
desired admission to the Holy Zoroastrian 
faith. I find it dificult to believe that 
any cultured adult foreigner could bring 
himself to submit to this extremely primitive 
‘ceremony of initiation, while certainly no 
grown cultured woman, who wished to joint 
the Zoroastrian faith, could conceivably be 
asked todo so. It is only people in the 
lowest stages of development who could be 
at all likely to consent to go through such 
an initiation, and those are precisely the 
kind Converts zealous Zoroastrians do not 
wish to make. Everything, therefore, in 
the record which deals with degrees, if I 
may so style it, of conversion—-every ques- 
tion and answer about what ceremonies are 
necessary and what ceremonies are unneces- 


sary—seem to me now to be wholly ir- 
relevant. I shall not say another word about 
them. 


I have now to make one or two remarks 
upon the documentary evidence relating to 
conversions in the past. We have three 
leading instances; (1) the Pandits, (2) 
Akbar, and (3) the Mazagon Converts. The 
first is, more or less, mythical. I do not 
think I can go quite so far as my learned 
brother in disposing of it. He attaches 
more weight than I am able to do to the 
learning and researches of Mr. Modi. I 
can only say for myself that such additional 
researches as he made, while the case was 
in progress, served no other purpose than 
mind to convince me that his mind was so 
obsessed by the cause he had at heart, 
that he was utterly incapable of reasoning 
or even thinking correctly. Of course 
ib is possible, as my learned brother suggests 
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that these Pandits were Parsis; or that, 
if they were not Parsis, they were 
good men who had helped the early settlers 
and were, therefore, remembered in their 
prayers. Those are quite possible explana- 
tions. But taking the evidence about them 
ng it stands, I should haye been inclined 
to say that it did show that-these Pandits 
became Zoroastrians. But the time is so 
remote that the point has little practical 
importance. It may amuse the curious, it 
may interest the scholar, but it does not, I 
think, throw much light on the question we 
have to answer. 

There seems to bea pretty deeply-rooted 
and widely-spread tradition among the Par- 
sis that some of the Navsari priests went 
to Akbar’s Court and converted him. Whe- 
ther he really was converted or not has, 
of course, only a secondary and compara- 
tively unimportant bearing on the present 


caso. But there is a good dealin this con-. 


nection which does directly bear upon ib 
and is not unimportant. We have to bear 
in mind that the defendants’ case is, that 
conversions in India, since the Parsi immi- 
gration, are altogether unknown. None, they 
say, have occurred. We have never tried 
to make any. And the practice, enjoined 
by the Founder of our religion, has fallen 
into total desuetude. That isone thing, 
and as a reply to it, the fact that Akbar 
was converted, if he was, would be ẹ telling 
reply. But we have to carry this line of 
opposition further, as I have already indi- 
cafed, when we come to consider, after pre- 


paring the way carefully, the cardinal ques-, 


tion: “ What had the Founders in their 
minds when they created these Trusts P” 
It would help the defendants greatly to be 
able to say—as, indeed, they do say with 
dogged insistance—-that not only were no 
conversions ever made, but that the idea of 
making converts never occurred to any of 


the Indian Zoroastrian Community, and ib” 


is answer to this that the evidence about 
Akbar is so important. For what do we find ? 
Not only, as I have said, a widely-spread 
tradition, popular ballads extolling the 
achievement as the crowning glory of the 
Bombay Parsais, but Mr. Mody himself—the 
most bitter uncompromising opponent of 
onversion, the root and branch represent- 
tive of orthodoxy—even he writes an 
elaborate treatise, or, one might say, almost 
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a book, to prove that the priests of Navsari 
are fairly entitled to the credit of having 
converted the Emperor Akbar. After making 
all possible allowances for priestly esprit 
ds corps and for the exuberances of learned 
authorship, I cannot help thinking that 
this leaves Mr. Modi in a delicate position. 
When, from time to time, in the course of 
his cross-examination, he was confronted 
with his own written and published opi- 
nions, I think he must have bitterly re- 
gretted that he ever set up to bea learned 
author. Not only in this instance, but in 
many others—right up to the time when 
the storm broke, Mr. Modi, with guileless 
indiscretion, went on committing himself 
to opinion after opinion, from all of which 
he had of a sudden to resile, with almost 
startling agility and vehemence! That is 
one of the many misfortunes of being po- 
pular author. Of course, when Mr. Modi 
was writing these books and expressions 
as a recognized sacerdotal authority—these 
opinions—he allowed himself to be carried 
away by the impulse of the moment. En- 
grossed in the fascinating task of flattering 
the vanity of his co-religionists, he expends 
his learning and talents in a brochure prov- 
ing that certain godly priests of Navsari 
converted Akbar, or, at any rate, if they 
did not quite convert him, certainly no one 
else did, and they, at any rate, were en- 
titled to all the glory and credit of the 
attempt. I will not say that Mr. Modi had 
not the honesty—becanse like many other 
worthy fanatics he is probably as honest 
as he is perverse on his particular hobby’ 
but I will say that Mr. Modi had not the 
wit—-to take the only possible course which 
could have oxtricated himself from the 
embarrassing consequences of his to exuber- 
ant authorship with dignity and credit. 
Instead of telling the simple truth that 
he had taken up these subjects without 
the least idea that they would ever have 
more than a scholarly and academic interest, 
and committed himself to opinions which, 
when brought to the test of a shattering 
concrete case, he could no longer maintain, 
he made the most pitiable efforts to show 
that he was perfectly consistent with him- 
self, and that his “Yes” of to-day was 
his “Nay” of yesterday. I suppose few 
witnesses of equal eminence, character, and 
I hope I may add, sincere honesty, have 
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made a more deplorable exhibition of them- - 


selves in the witness-box than Mr. Modi. 
But the point of all this is, not whether Akbar, 
was or was not converted a century or two ago, 
but that right up to the present time one 
of the leading scholars and ecclesiastical 
lawyers of the Parsi Community of Bombay, 
so far from saying that such a conversion 
was contrary to the tenets—or, for that 
matter, the practice of the community—set 
himself elaborately to appropriate the merit 
of, let us say, the attempt to convert Ak- 
bar b) his own co-religionists. Two most 
important facts emerge: (1) ‘that the idea 
of converting aliens had not become extinct : 
and (2) that some, at least, of the religi- 
ous Teaders of the community regarded it 
favourably within a very short time of this 
controversy breaking out. 

The case of the Mazagon Converts is 
useful for the same purposes. It is, in my 
opinion, quite immaterial to enquire whether 
they were converted, or, for that matter, 
whether they were capable, in the broad 
general sense, of becoming Converts. It 
may be that they were all illegitimate children 
of Parsi fathers. What is important and 
material is, that in their case, in quite 
recent times, two eminent Parsi Divines en- 
gaged in a heated controversy as to what 
ceremonies were, and what were not, es- 
sential to conversion. This shows, again, 
with convincing clearness, that conversion— 
in the abstract at any rate, and as a theo- 
retical religions tenet—was perfectly familiar 
to the Parsi Community not only in the 
remote past but in our own time. Scattered 
about the voluminous papers which have 
been laid before us, there is plenty of evi- 
dence to support this view. In the case 
of one alleged disreputable Convert, we find 
the leaders of the Oommunity objecting, 
not on the broad ground that no conver- 
sions could or ought to be made, but on 
the much narrower ground that his conver- 
sion had not been notified to the Anjuman, 
or that the proper ceremonies had not been 
performed. Agaim we have the Havayuts or 
Ttesponsa prudentum. These are answers sent 
by the heads of the Zoroastrian Community 
in Persia, to questions put to them on 
points of religious dogma, ritual, and so 
forth by Bombay Parsis. Both questions 
and answers show, with unmistakable clear- 
ness, that the question of making Converts,— 
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both in the abstract, as a general question, 
and, more concretely, as to who were fit 
and proper lo be made Converts and how 
they ought to be made—was very much 
alive over the whole period to which we 
need confine our investigations. It is true 
that the Ravayats may not command much 
respect, That is not the point. The point 
is that questions were put by pious men about 
conversion, and answers were recieved from’ 
the heads of the Official Hierarchy in Persia, 
which most certainly did not deny that 
conversions could or ought to be made. 
As to the qualifications, I am not now 
concerned with them. . Nothing in what I 
may call the official or expert part of the’ 
case creates a very high -opinion of the in- 
telligence of the-good, devout gentleman ° 
who had to some extent the consciences of 
the Zoroastrian Community in their keep- 
ing. But it is undeniable that, rightly or 
wrongly, they, as well as the recipients of 
the Ravayats, were fuily alive to the 
possibility of conversions; and, with certain 
reservations of a secular rather than a 
religious kind, were quite ready to sanc- 
tion and approve them. In the face of all 
this evidence, it is idle for the defendants 
to contend to-day that the idea of conver- 
sion, although an integral part of their re- 
vealed and accepted religion, had fallen so 
completely into disuse, that no member of 
the Bombay Parsi or Zoroastrian Commu- 
nity could ever have dreamed of regarding it 
as a practical and living question. 

Before proceeding to develop and explain 
the final ground on which I rest my con- 
clusion. I must guard against being thought 
to have looked too much to the consequences 
of any decision we might give; in cther 
words, to have allowed the expediency 
to outweigh the rights of the case. ‘The 
question, as I understand it, is a simple ques- 
tion, being, in effect, whether the defendants 
have virtually committed the breach of trust, 
by excluding from the benefits of the Trusts 
persons whom the Founders meant to include. 
It appears to me, though I express this 
opinion with diffidence, that any extension 
or limitation of the scope of a Trust, so 
as to exclude those who “were intended to 
be included, or to include those who were 
intended to be excluded? is really breach—and- 
a very serious breach—of Trust. If lam right 
so far, it would follow—as I held in dig- 
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posing of the preliminary issue—that this 
is quite a proper case to be dealt within 
a'suit under section 539 ; and that the issue 
raised is a direct issue of right which will not 
allow of the introduction of any collateral con- 
siderations of what might be profitable and 
what might be injurious to the community. If 


the Founders of the Trusts really meant them : 


to include Converts, then the Court would 
assuredly have to declare that the Trusts 
are meant for Converts, even though that 
decision might have, as was often said in 
the course of the trial, what the commu- 
nity at large now feel to be disastrous 
. consequences. A Judge has no business with 
sentiment, He. has only to decide upon 
the evidence before him what are the legal 
rights in issue. Nevertheless, where, after 
folly considering all that evidence the issue 
remains fairly doubtful where there is no 
decisive preponderance in the one scale 
or the other, no doubt a Court might then, 
aud then only, allow its mind 
to turn to ulterior considerations of the 
kind I have mentioned. Let me now, once 
more and for the last time, state the con- 
ditions of the problem we have to solve. 
We are to ascertain what the intentions of the 
Founders of these Trusts were. Wo are to put 
ourselves as nearly as we can in their 
place, to study the history of the Indian 
Zoroastrians, tracing the operation of all 
theinfluences which must have been brought to 
bear npon them in their new environment, 
and more particularly endeavouring to obtain 
“a clear idea of the stage the community as a 
community of foreign immigrants had 
reached when these Trusts were founded. 
We have then to study again such documents 
as are available to us, manifesting in their 
own words what the Founders did intend ; 
and we have to construe those documents, 
not necessarily, with absolute verbal liter- 
alness, but in the light of contemporary 
sentiments, as far as that has been made 
clear to us. Itis by this process, and this 
process alone, I think, that in a case of 
this kind we can hope to get at, or even near, 
the truth. 

I am quite ready.to start with the assump- 
tion that he pfaintiffs make, namely, that 
when the Zoroastrian exiles fled from the 
Mnussalman persecution, they brought with 
them to India, as their common bond—and 
practically their only common bond—their 
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ancient religion. I will go further and add 
that, at that remote time, they would prob- 
ably have not only approved but welcomed 
Converts if—to use the phrase that has so 
often since been repeated—those Converts 
would do no harm to the good religion. 
They needed help, they needed countenance, 
they needed, above all things, powerful allies. 
And no allies were likely to be better dis- 
posed to them than such as had been convert- 
ed to their own faith. They were not then 
a dominant, but a servient, timid, and scat- 
tered people, the mere remnant and strag- 
gling fugitives of an overturned kingdom. 
They were ina strange land, surrounded by 
strange peoples professing an unknown feli- 
gion. In these circumstances, it is easy to 
understand that while they dared not pro- 
selytize, they would have been only too glad 
to welcome influential converts from Hindu- 
ism and Mahomedanism. And this, I have 
no doubt, is the real explanation of the 
Pandits and the Akbar story. But two main 
causes must have been steadily at work 
to remould, and by degrees altogether to 
transform, the attitude of the community 
towards conversion. The first, and no doubt 
the most powerful of these, wasthe imme- 
morial Indian caste sentiment with which 
the whole atmosphere in which they lived 
was charged. The second was their own 
growing prosperity. This had a natural ` 
and inevitable tendency to re-inforce the 
pressure of the caste principle and to 
accelerate its growth. Caste must always 
be more acceptable to a high, than to a 
low, order in its organization. In pro- 
portion as the Indian Zoroastrians were 
able to compare themselves and their cir- 
cumstances freely without apprehension, with 
the peoples about them with whom they 
came into the most direct and frequent 
contact, and from whom they were most 
likely to receive the infusion of new racial 
and social trains, it is almost certain that 
the caste idea must have struck a deeper 
and deeper root, and coloured all their 
relations with the indigenous Indians in their 
neighbourhood. This is not a merely fanci- 
ful speculation. T think it is as certain 
a fact as any which could be proved à 
postertrort before us by evidence; and all 
the evidence which has been laid before 
us does, in my opinion, conclusively es- 
tablish it. I cannot ‘oo strongly insist 
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upon this substitution of a caste for a 
religious basis of the organization of the 
Indian Zoroastrians, because that is the 
ground upon which I have, after long and 
anxious reflection, felt that our common decision 
can be most securely founded. While theoreti- 
cally adhering to their ancient religion and 
consistently avowing its principal tenets— 
including, of course, the merit of conver- 
sion as the theological dogma, they erect- 
ed about themselves real caste barriers, 
and gradually fell under the infinence of the 
caste idea, till, in modern popular langu- 
age, it has found current expression in the 
term Parsi, which now seems to me to Have 
as distinctly a caste meaning as essentially 
a caste connotation as that used to de- 
nominate any other great Indian caste. This, 
of course, by analogy only: but yet by an 
analogy that was forced upon the Indian 
Zoroastrians by the circumstances and con- 
ditions in which they found themselves, 
and by adaptation to which their corpo- 
rate existence was alone made possible, 
therefore by an analogy which was both 
imperative and inevitable. Skipping the 
intermediate stages, the slow steps of this 
transforming process—skipping, I say, from 
the beginning twelve hundred years ago to 
the end to-day, revealed in the defendants’ 
written statement, we need go no farther 
for a complete and unanswerable vindica- 
tion of the truth of this theory. The 
first glance at the defendants’ definition of 
members of the Parsi Community profess- 
ing the Zoroastrian faith, satisfied me, once 
for all, that the basis of the centroversy 
had shifted, and that we were not really 
concerned with a religious, but with a caste 
question. If that is so, we must obviously 
re-adjust our perspective, re-arrange the prin- 
ciples applicable, above all prepare ourselves 
to adopt different criteria in testing the 
rival cases. The next logical syllogism with 
which the plaintiffs opened, and upon which 
they were never able to improve, is now seen 
to require material modifications. It is 
so—undeniably it is so. The defendants, 
expressing as we now know the orthodox 
Parsi view, are prepared to overlook immor- 
ality, bastardy-—-any thing but alienage. 
They are ready toadmit any and every Irani 
Zoroastrian about whose antecedents they 
cannot possibly know anything. But they 
will not admit the purest, most blameless 


INDIAN CASES. 


[1909 


foreigner, of whose character and conduct 
they may have the completest assurance. 
They will admit all the illegitimate children 
of Parsi parents, begotten of prostitutes or 
kept-mistresses, but they will not admit the 
noblest, most exemplary foreigner. Why P 
Becaus> a foreigner is outside the caste, and 
caste is an institution into which you must 
be born. Of the modern Parsi they say 
emphatically nasautur non fit. This is not 
religion, it has nothing to do with religion : 
it is essentially distinctly irreligious ; but it 
is pure unadulterated Oriental caste. This 
is so plain that I do not apprehend any 
unbiassed and competent person would dream 
of contradicting it. Then, what is the 
consequence ? That, too, is equally plain. We 
have here, what in its origin was not but has 
undoubtedly hecome a caste, and the singu- 
larly powerful, influential and, in every sense, 
a superior caste. And our duty is to find ont 
from the materials before us, if we can, the 
period at which the caste sentiment, as the 
predominant factor of the organization of the 
Indian Zoroastrians, substituted itself for 
the religious sentiment. Putin another way : 
if, at the time these Trusts were founded, the 
relgious sentiment was still decisively 
predominant, than I think the plaintiffs’ 
contention would be sound, and for my part 
I should be disposed to give effect to it; but 
if by that time caste had so far overridden 
early religion as to have become the deci- 
sively predominant factor of the Indian 
Zoroastrian organization, we should have to 
apply quite different criteria, and I think” 
that the defendants’ contention would 
correctly express the intention of the Founders. 
The Indian Zoroasstrians had been settled in 
their adopted country, roughly, for a 
thousand years before the period with which 
we are directly concerned. During the 
whole of that time, they had been exposed to 
the powerful impact of all sorts of social and 
religious conceptions, yet they were not 
absorbed. They emerge to-day as distino- 
tive and peculiar a people relatively to the 
peoples, infinitely ont-numbering them, as 
when they first landed. They have kept 
their ancient faith pure and undefiled, and it 
is only in our own day, with the great infla- 
tion of their wealth and increased facilities 
of communication with the western world, 
that we are able to see any disposition at all 
to relax the rigour of what must have been 
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throughout that period the strongest conserv- 
ative cagte spirit. Immorality there was, 
and, in the circumstances, of course, must 
have been ; but there was never any open 


public recognition of the slightest deviation, 


from the most rigid caste principle. It is 
also to be noted that, however liberal they 
might have been when first they came to 
India, the Indian Zoroastrians were precluded 
—by the very means which they, growing in 
numbers and influence, adopted for the 
preservation of their own caste purity—from 


dissipating and losing themselves in the vast, 


+ 


ocean of Hinduism about them. Caste again: 
Just as now that they have assimilated in 
every sense the caste idea, and made it the 
bulwark of their tribal or caste unity, so 
they were themselves hemmed in by it. They 
could not have entered the Societies about 
them, because those Societies were Caste 
Societies, and refused to allow anyone who was 
not born into them within the pale. The very 
air they breathed fora thousand years was 
heavy with caste : caste was the condition of 
all social existence. As a caste, they might hope 
to preserve and improve their own status ; as 
anything else, they could only expect rapid 
disintegration, and dissipation on the lowest 
levels, as unclassified ontcastes and pariahs. 
Yet, of course, there must have beena long 
conflict between the religions and the caste 
sentiment between the claims of religion 
and the claims of society. They had to 
serve God, but they also had to serve, to some 
extent, Mammon, or there would shortly have 
“been none of the faithful left to uphold the 
Holy Mazdiyasnian faith. As we have seen, 
even to this day, and regarded rather as a 
theoretical than the practical question, the 
terms on which conversions are permissible 
and commendable have been the constant 
subject of more or less academic discussion. 
But, as a matter of fact, few if any gonuine 
conversions have ever been made ; and, so 
far as our information goes, the conversion 
of Mrs. Tata is the very first instance of a 
genuine open conversion of a person in every 
respect fitted to be a credit and an ornament 
to the community. I mean, of course, in 
recent times, and in circumstances which 
admit of yo doubt or uncertainty. We cannot 
be sure whether Akbar was converted. In 
all probability hee was not. The Pandits 
take us back to the dark ages, where myth 
and legend have free play. All the other 
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alleged instances may be dismissed as cases 
of illegitimate children or adopted children, 
or, at the highest, cases of persons smuggled 
in as Converts. Now that the question ig 
fairly brought to the test, where every 
circumstance, every condition is perfectly 
well-known ; where there is not a word to be 
said against the lady; where she wus openly 
and with great pomp and ceremony received 
into the communion by one of the leading 
high priests of Indian Zoronstrians, what do 
we find? All the learning which used to be 
spent on the academic discussions I have 
referred to is thrown to the winds, and the 
very professors and doctors—who were 
ready enough when the question was abstract, 
and in the air, to allow that conversion 
under certain conditions and with some 
reservations was commendable—are unani- 
mous in withstanding the attempt to give 
this new Oonvert fall rights of religious 
communion and sepulture. All thisis mere 
frippery and shallow sophistry. Either 
admission can be obtained to the Parsi 
Community by conversion, or it cannot. 
It is simply puerile to pretend, for instance, 
that the admission of such a refined and 
cultured lady as Mrs. Tata would do harm 
to a religion which opens its doors to all sorts 
and conditions of bastard children. Itis still 
stupider to resist her claims on the ground 
that she was not duly admitted. She wag 
publicly admitted by a person correspond- 
ing in our religion, let us say, to the Arch- 
bishop of York: every one knew of it: 
leading citizens, English ag well as Parai, 
were invited to be present at the ceremony, 
The priest who ought to know say that 
she was fully and regularly admitted. I 
really had no patience with the quibbl- 
ings of the learned men who spoke for 
the defendants, and, while evading the 
plain direct point, spent hours of our time 
in trying to reconcile their own absurdly 
irreconcilable inconsistencies. The real, 
the plain point was simply this, that not- 
withstanding anything in their sacred 
writings, notwithstanding their own publish- 
ed utterances to the contrary, notwithstand- 
ing the Ravayats, notwithstanding every- 
thing, they took their stand not on religion 
but on caste, and when it came to a 
practical test, denied that any one could 
become a member of the Parsi Community 
except by birth. that in a nutshell wag 
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the whole case for the defendants, and 
exasperatingly though it was presented 
to us, curiously enough, in the end, 
I think, that it isa good case and musi 
prevail. 

In saying this I must be understood to 
limit myself strictly to the Trust Funds 
and Properties, which are the subject-matter 
of this suit. I do not wantto make any 
general pronouncement or to go one step 
further than I am obliged. Perhaps, then, 
I should say that I think—as I shall now 
ghortly, and I trust conclusively, show— 
it was not the intention of the Founders 
of these Trusts to extend their benefits to 
anyone who was not in the most rigid 
caste sense @ Parsi, that is, born into the 
community of the Indian Zoroastrians 
and born of an Indian Zoroastrian father. 

Let us now briefly examine the con- 
temporary documents relating to the im- 
moveable properties, the language of which 
afforded Mr. Lowndes materials for his 
most strenuous, impressive, and forcible 
arguments. These have been setforth in 
my brother Davar’s judgment, and I shall, 
therefore, confine myself to what appears 
to me to be pertinent comment upon them. 
They are 28 in number. I will just quote 
the material words of each: (1) “ Need 
of another Dokhma in consequence of the 
great rise of the Zoroastrian population of 
Bombay.” (2) “The entire Zoroastrian 
Anjuman.” (8) “For the people of the 
Zoroastrian Community.” (4) “For the use 
of the people of the Mazdiasni religion.” (5) 
“For the people of the Mazdiasni religion.” 
(6) “In accordance with tenets of the 
Mazdiasni religion,’ by the people of the 


Anjuman of the Mazdiasni faith.” (7) 
“ Persons of the Mazdiasni religion.” (8) 
“whole Anjuman.” (9) People of the 


Holy Zoroastrian Oommunity of Bombay.” 
(10) “People of the Zoroastrian Com- 
munity.” (11) “ Dastursand Mobeds and 
Harbeds and Behedins of the Mazdiasni 
religion of the Holy Zoroastrian Community.” 
(12) “ Dasturs and Mobeds and Hurbeds 
and Behedins of the Mazdiasni religion of the 


Holy Zoroastrian Community.” (13) “In 
the service of the entire Zoroastrian 
Anjuman of Bombay.” (14) To the 


Anjuman for the use of all Zoroastrians.” 
(15) “People of the firka of the pure and 
the best Mazdiasni religion.” (16) “By 
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the people of the whole Zoroastrian Anju- 
man.” (17) “ Holy Zoroastrian Community 
of Hindustan.” (18) “ For the use of the 
Zoroastrians.” (19) “For the use of the 
people of the Mazdiasni religion.” (20) 
“For the use of the Anjuman of the 
Zoroastrian people.” (21) “ Anjuman of 
the Zoroastrian Community.” (22) “ For 
the use of the Zoroastrians on the land of 


the Anjuman.” (23) “ Khas-o-dm of the 
Zoroastrian Anjuman.” (24) “For the use 
of the Zoroastrian Anjuman.” (25) 


“ Relating to the Zoroastrian Community.” 
(26) “ For being used by the Zoroastrian 
Anjuman.” (27) “For the entire Zoroas-, 
trian Community.” (28) “ By the entire 
Zoroastrian Alum (world).” It is evident . 
that several of these are couched in the 
most general terms, and it is principally 
on these that the plaintiffs rely. Others, 
and a larger number, contain expressions 
indicating that the caste spirit was active, 
such asthe Zoroastrian Community and the 
constant references to the Anjuman. But in 
not one do we find the word Parsi. In. 
their own solemn religions utterances, the 
Indian Zoroastrians had not, even so late 
as this, thought of designating them- 
selves, or their religions communion, by 
the popular caste appellation of Parsi. 
Such a term in such a connection would 
probably have had no meaning for them. 
On these expressions the plaintiffs have 
argued that the various religions endow- 
ments were clearly intended by the Founders 
for all genuine professors of the Holye 
Zoroastrian or Mazdiasni faith. And there 
are among these extracts some that certainly 
support that contention. Here it is said : 
We know that the Holy Mazdiasni reli- 
gion recommended the making of Converts: 
we have before us contemporaneous proof 
of what the Founders of these Trusts really 
meant. They say that the Trusts are 
created, not for born “ Parsis ”—a word 
with which they were not familiar—bnut 
for all members of the Holy Zoroastrian 
Church. And since that Church enjoined 
Conversion, they must have contemplated 
the extension of those benefactions to Con- 
verts, who, properly admiéted, would, of 
course, profess the Holy Mazdiasni ‘religion.” 
That is a reinforced form of the original 
syllogism, which I own carried the very 
greatest weight with me throughout the 
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entire case. Still, it will not do to be 
carried away by one or two isolated phrases. 
We must first appreciate the collective 
effect of the whole, if we are to gain any- 
thing like a correct insight into the minds 
and intentions of those who used. And doing 
this, I think that it may fairly be said that 
the cumulative effect of all these expres- 
‘sions is rather in favour of the view, that 
the prevalent idea at that time was to 
provide the Community with suitable places 
of public worship and burial and to place 
those Institutions under the control of the 
communal Anjuman. This term Anjuman, 
with its allied notion of “ punchayet,” 
deserves attention. In the first part of his 
fine judgment, my learned brother has 
traced these Institutions from their birth 
in India to the period where one of them, 
at any rate, vanished. Both, however, 
suggest an assimilation of the prevalent 
Indian sentiments relating to caste and the 
management of caste and communal affairs. 
The Anjuman is the tribal or caste body 
politic. Amongst Mussulmans, whence the 
term must come, there is, of course, strictly 
speaking, no caste in the Hindn sense, and 
the Anjuman came to be identified with 
representative committees of responsible 
elders and so forth. But it implies control by 
the whole body, when used as it is used in these 
inscriptions and documents. And in Western 
India, even Mussnlman ideas have been 
. deeply tinged by infusion from the customs 
and sentiments of the Hindu population. 
alt is not, therefore, in the least surprising 
that the Zoroastrian Anjuman should have 
given birth to the Parsi punchayet, the 
latter of course being essentially a caste 
institution and working the development of 
the caste sentiment. The question is how 
far—at the date of those foundations, say, 
150 years ago—the caste had superseded 
the early religious sentiment? We are not 
now dealing with an antiquity so remote 
that all events and personages in it are 
obscured by the haze of vast lapses of time. 
The Community of 1750 could not have 
been so very different from the Community 
of to-day. The sentiments which animat- 
ed it are probebly very much the same— 
substantidily as the sentiments which 
animate the Parsi Community to-day. If 
anything, we should ordinarily expect the 
latter ‘to be more, not less, liberal. Of 
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course, it is not safe to generalize too rashly 
on such point. All sorts of conflicting 
interests may have come to the surface: 
changed conditions may have given birth 
to changed notions of policy. Bunt if I 
am right in believing that, long before 
the foundation of these Trusts, the Parsis 
had virtually become a caste, saturated 
with caste prejudices, then it is certain 
that natures reared in that atmosphere do 
not change rapidly. It takes long periods, 
and the continuous pressure of an altered 
environment, to eradicate the bigotry of 
caste. Two hundred years ago, the Indian 
Zoroastrians, though by no means as ad- 
vanced in culture and wealth and status 
generally as they are to-day, were still a 
people who might well be proud of them- 
selves. They stillretained, in all its purity, 
the religion of their fathers; they com- 
manded universal respect as honest, law- 
abiding citizens; above all they prided 
themselves on the “theoretical,” at any 
rate, purity of their morals and the uni- 
form thrift of their people. It has often 
been said that in no other Hastern Com- 
munity are so few beggars and prostitutes to 
be found. In a word, they had by that 
time very good reason to respect them- 


„selves as a Community, to be jealous of 


themselves as a caste, and to dislike intensely 
the idea of contamination by too close 
social intercourse with the inferior classes 
of the Hindu population. Such I take to 
be an indisputably true picture of the 
Indian Zoroastrian Community about 150 
years ago. And the question is, whether 
leading men of that Oommunity, men of 
conspicuous piety, would have intended to 
open the doors of their churches and 
burial towers to any and every one who 
might choose, for whatever motives, to 
profess the Holy Zoroastrian faith, and had 
money encugh to get some venal priest 
to formally admit him into the fold. It 
is not as though the admission of Converts 
could have been effectively regulated by 
the sense of the Community. It has be- 
come abundantly plain in the course of this 
enquiry that the priesthood have practical- 
ly a free hand. And while, as a body, they 
probably do’ not compare unfavourably with 
the priesthood of any other great religion, 
it cannot be denied that there are many 
among them who would not hesitate 
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to sell their priestly functions toany good 
bidder. My learned brother has dwelt for- 
cibly on this aspect of the case. And no 
one—while we have little or nothing to do 
with it as merely revealing a possible 
consequence of deciding in favour of Con- 
verts—can deny it has a direct bearing 
upon the central question, what was in the 
minds of the Fotnders of these Trusts P 
Would they have been blind to such a 
vital consideration? Would ihey, proud of 
their people, religious community, caste, call 
it what you will, have left it at the mercy 
of any unprincipled priest P How strongly 
the caste sentiment has entered into—how 
completely it has obliterated—the original 
religious sentiment in this important matter, 
has been made plain to me over again in 
the course of this suit. We learn with 
what fierce jealousy the Indian Zoroastrians 
observe the complicated rights of burial or 
rather exposure of the dead on their 
Towers. We hear of priestly, and for that 
matter family restrictions. which are virtual- 
ly universal in many of the smaller details 
of life, as well as at the celebration of its 
great events. And all these are clearly the 
growth of a highly-developed caste spirit. 
Looked at from this and not from the purely 
religious point of view, it would be sacrilege— 
the worst kind of profanation—to allow 
any Juddin—-that is, a person of another 
religion, literally but really born outside 
the caste—to participate inthe most pre- 
liminary of the death ceremonies. It would 
undoubtedly horrify the orthodox Indian 
Zoroastrian to allow such a one in his 
Fire Temples. It would be idle to tell him 
that he had been formally admitted to the 
Holy Religion. That might appeal to his 
reason, but his caste instincts would at 
once rebel. To test this we have only to 
suppose that, instead of a well bred cultur- 
ed European lady, the proposed convert 
had been a Bhungi. No amount of re- 
ligious conviction, no sincerity of belief, how- 
ever profound, could, in the eyes of the Indian 
Zoroastrians-——brought up as they have been 
for generations under the influence of caste 
prohibitions—-purge such a one of the 
inherited taint of his foul caste, or make him 
an acceptable fellow-worshipper in their 
Temples. Of that noone whohas heard the 
evidence in this case, whois acquainted with 
the sentiments of even the most liberal 
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and advanced sections of Oriental society, 
could entertain the smallest doubt. It seems 
to be reserved for the Christian Missionary 
alone, in this country, to invite into his 
communion the lowliest, the most despised, 
the very scum of Eastern humanity. But 
then, the Christian Church has never come 
under the dominance of caste. It developed in 
the West, among free peoples, and it has 
remained—in its proselytizing enterprises, 
at any rate—truly Catholic. The same can- 
not, of course, be said for Zoroastrianism.. 
And the Bombay Zoroastrians are the last 
people in the world, it would appear, to put 
forward any such claim. The furthest 
that the most liberal of them seem disposed 
to go is that, if undesirable Converts of that 
kind must be mado, they must be segregated 
for purposes of worship and burial, from those 
who are born into the faith. In other words, 
while conversion, as a religions dogma, is not 
denied, it, as every other social and 
religious observance, must fall under the 
rigid regulation of caste. It may, of 
course, be said that these are the senti- 
ments of to-day, while we are to ascertain the 
sentiments of 150 years ago. In the inter- 
val, the Community has expanded, has flour- 
ished, grown, wealthy, and politically influ- 
ential. There are many reasons to-day, 
which did not exist a century-and-a-half ago, 
why the Zoroastrians of Bombay should wish 
to keep themselves to themselves and starnly 
repel any external invasion. 
that is of course true. The learned gentlemen 
who gave evidence for the plaintiffs afforded e 
some examples of the lengths to which 
partially informed opinion will go in the 
direction of social precaution. We were 
told, amongst other things, that one reason 
why the oonversion of aliens to the Holy 
Zoroastrian faith was no longer permissible 
in Bombay, if it ever had been, was that un- 
scrupulous European women would pretend 
to be Converts, in order to marry eligible 
Parsi young men, and so there would not be 
enough husbands to go round. The Parsi 
maidens, we were told, would be deserted : 
and one high priest even assured us that, 
owing to this lamentable tendency, he knew 
of a Parsi virgin of forty still looking 
out in vain for a husband. ThiS is the 
merest absurdity. No doubt the point of 
view shifts with circumstances. What might 
have been thought desirable in a struggling . 


To some extent, . 
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and not too influential Community, might 
be thought very undesirable after that Com- 
munity had progressed and stepped into the 
first rank. And I am quite sure that the 
good men who founded these Trusts, even 
if they had, when the matter was fully 
laid before them, declared that they did 
not wish them to be available to Converts, 
would never have had recourse to such 
unsubstantial reasons in support of their 
decision. Let us now suppose that these 
men when they were founding the Trusts 
had had the question fairly and squarely 
put to them: Do you intend that these 
Towers of Silence and these Fire Temples 
shall be used by Converts as well as members 
of the Holy Zoroastrian Community P What 
would their answer hare been? We have 
abundant evidence to show with what dis- 
approval the better class—the class from 
whom these Founders come—regarded the 
lax moral of the mofussil Parsis. It was 
not only because that conduct was irreligi- 
ous—though that, too, doubtless weighed 
with them—but because it was lowering to the 
status of the Community. Keeping Dubri 
mistresses and having Dubri children, was 
not only shocking to the correct Zoroas- 
trian, as a marital offence—an offence, 
too, against his religion—but because the 
Dubri woman belonged to avery low caste. 
lt may be very well doubted whether at 
that time the same disapproval would have 
been extended to intermarriages—real mar- 
.Tiages—with men of equal or superior rank. 
The early history of the Parsis, or rather 
the Zoroastrians, shows conclusively that 
such marriages often did occur, and that 
no one dreamed of stigmatizing them as 
religious sins. But that was before the 
community had become a caste, while still 
the Zoroastrians were a nation; and the 
alliances were with people of their own or 
higher rank, At the time, however, that 
these Trusts were founded, it was hardly 
ikely that any Parsi would intermarry with 
superior races, while there was a constant 
and growing danger that he might inter- 
marry with inferior castes. Probably the 
Founders of these Trusts would at first have 
replied, as all the priests and doctors have 
consistently replied: ‘ By all means let Con- 
verts use our Endowments, if they are Con- 
verts who will be a,credit to us.” But that 
would not have done. It would have had 
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to be explained to them that they must 
admit all or none. And they would instant- 
ly have realized that for one Akbar who 
was ever likely to become a Convert, there 
were a hundred Dubras or Bhungis. And 
with that terrible possibility before their 
eyes, no one can doubt—I am sure that 
I do not doubt—that they ‘would unhesi- 
tatingly have replied: “No Converts, then, 
on any terms.” - 

As helping us to a better understanding 
of the mental attitude of the men who uscd 
the expressions we are considering at the 
time they used them, we may turn with 
advantage once more to the undoubted fact 
that, whether the Zoroastrian religion 
recommends making Converts or not 
the circumstances in which the Zoroastrian 
refugees found themselves on reaching India 
put all idea of giving practical effect to any 
such recommendation out of their heads, so 
that as time went on, except as a theolo- 
gical dogma, and in a few cases, like those 
of the Pandits and Akbar, genuine conver- 
sion, as & religious duty, had fallen into such 
complete desuetude, and any variant of it 
that did come up for discussion had so in- 
variably turned upon the moral expediency 
of the particular case, that moral expediency 
again always resolving itself into ultimate 
caste considerations, and the instances being 
almost invariably of extremely undesirable 
persons, whom the better sort wanted to 
exclude, that it may quite fairly be argued 
the use of very general language, which by 
its terms, taken literally, would seem to 
include all Converts, does not necessarily 
mean that any such notion was definitely 
before the minds, or much less intended by 
those who used that language. When, 150 
years ago, leading members of the Indian 
Zoroastrians talked about dedicating Temples 
and Towers to the Zoroastrian Community 
or for the benefit of all of the Holy Maz- 
diasni faith, we must reflect how those 
ideas presented themselves to the speakers. 
For many hundreds of years the Zoroastrian 
Community in India had meant one thing 
—and one thing only to them—their own 
select people. And the Holy Mazdiasni 
faith, as far as they knew, was professed 
by that select body and by them alone. 
The religion—originally the principal, if 
not the only social and tribal bond—had 
long since been converted also into a dis- 
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tinctive caste badge. Being a member of 
the good religion, it was doubtless at that 
time synonymous with being a member of 
what we may now, I think, fairly call the 
Parsi caste. . The subject of conversion was 
unquestionably, as a theoretical dogma, re- 
currently in the air, but it was growing 
constantly to be more and more imperative- 
ly conditioned by purely caste considerations. 
As I have said, I think it likely that had 
these Founders of the Trusts been asked 
whether they were prepared to accept Con- 
verts, they would have replied that they 
would not object to duly-accredited and ap- 
proved Converts. And what they would have 
had in mind was a regular Convocation 
of Elders on each case as it arose, to de- 
cide whether the person proposed was 
eligible and desirable much as members 
are admitted into an exclusive club. Had 
they been further told that this would be 
impossible, that they must choose between 
accepting any Convert or none—that accepting 
any meant accepting all Converts indiscrimi- 
nately; and had it been further pointed out to 
them thatthe probabilities were immensely in 
favour of hundreds of the most undesir- 
able people, for every single desirable per- 
son, offering themselves for conversion ; look- 
ing to the constitution of the society, its 
attitude towards Dubras, ite attitude to- 
wards the surrounding inferior Hindu castes, 
I cannot doubt for a moment that they 
would have unhesitatingly said that whatever 
might be the abstract religious dogma, 
they meant their benefactions for their own 
people, the members of the Indian Zoroas- 
trian Community, that is to say, those who, 
as inthe case of every other close caste, 
were borninto it. It is difficult for any 
Englishman—probably impossible for any 
English Churchman who has not been in 
years in close intimate contact with Orien- 
tals of all religions and castes—to put 
himself into the place of men situated as the 
Founders of these Trusts were situated. 
We must find it hard to realize or even 
faintly appreciate the sense of repulsion 
which orthodox Zoroastrians would feel at 
the bare idea of their places of communal 
worship, much worse their sacred Towers 
of Silence, being invaded by persons whose 
very proximity in the streets, or on the 
thresholds of private dwellings, hed for 
_ generations been regarded as a contamina- 
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tion. No English Christian would think 
of regarding œ place of worship desecrated, 
because a genuine believer happened to have 
come from a base trade; still less would 


he deny to such a one rites of 
Christian burial in a Christian cemetery. 
But in the Zoroastrian Community, 


the conditions are widely different. There, 
while the religion and its ritual purity are 
still the mainspring of the communal life, 
they are so intimately bound up with the 
exclusiveness and the purity of the tribe or 
caste, that they have become practically 
identical ; and there is only this difference 
that a modern orthodox Parsi would shrink 
with infinitely greater loathing and horror 
from admitting to his Temples and Towers 
a person whose presence was a social con- 
tamination, than he would from admitting 
him to his table and the freedom of his 
family circle. No respectable Parsi would 
dream of eating with, say, a Bhungi. It 
would seem to him utterly impossible 
to do so; it would defile him in what is 
really an essential caste sentiment. But 


_that defilement would be infinitely worse— 


more irreparable and far-reaching—if it 
touched the sacred sources of the whole 
communal and caste exisLence—the ancient 
place of pure reiglious worship. 

Now if, we were to hold upon the strength 
of scattered phrases irrespective of the con- 
ditions of the Community, leading members 
of which used them that the original Zoro- 
astrian religion enjoined the making of 
Converts, and, therefore, since these endow: 
ments were dedicated to the use of all of 
the pureand good faith, therefore, they were 
open to all Converts indiscriminately, we 
should undoubtedly profoundly sheck the 
sentiments of the whole community. There 
might be 8 constant stream of the lowest 
and most despised persons pouring into it, 
and in the estimation of all good Zoroas- 
trians polluting the Temples and Towers. 
We should beinviting the immediate disrup- 
tion of the whole ecclesiastical establishment, 
Genuine Zoroastrians would feel that the vene- 
rated- seats of their ancient religion were dese- 
crated past redemption, and no longer fit to 
be used by those of the old faith. Their posi- 
tion in this matter seems togme quite simple, 
and, in view of the considerations T have been 
discussing, quite intelligible. They say, we 
do not object to proselytizing “fanatica—if 


a 


Vol. 11] 


BIR DINSHAW Y. SIR JAMESTJI. 


there be any such among us—making con- 
verts to Zoroastrianism. But if they do, they 
must provide separate Temples and Towers 
for their use. These are our Temples and 
our Towers. Never since their foundation 
have they been desecrated by the admission, 
to our knowledge, of a single person who was 
not one of us—that is, of our caste, born into 
it, and brought up in it. And it has grown 
to bean integral part of our religions and 
social organization that these Temples and 
Towers shall for ever remain consecrated 
exclusively to the religious and ritual 
uses of such persons, and such persons, 
only. Destroy that belief, and you - sever 
all the bonds of our caste cohesion; we 
must cease to be what we have so long prided 
ourselves on being—a chosen and peculiar 
people. , 

That is what, in effect, we have been 
told over and over again in the progress 


of thig case; and it does, I believe, fairly 
represent what the Founders of these 
benefactions really felt, and would 


have unqualifiedly expressed, had they been 
called upon categorically todo so. They did 
not guard against the present peril, because 
it never occurred to them. This, shortly, is 
the ground upon which I have come to the 
conclusion that, while the Zoroastrian religion 
certainly did originally recommend making 
Converts, it wag not the intention of the 
Founders of these Trusts to throw them open 
indiscriminately to any one and every Convert. 
And for the purposes of this fase, that is 
tantamount to holding that they did not 
intend to throw them open to any Converts. 
We have heard a great deal of the usages 
and tenets of the religion as practised at the 
time these Trusts were created. What I 
have said—though by no means an exhaustive 
statement of all the case contains on this 
head—-will, I think, suffice to show how I 
have considered and disposed in my own 
mind, of that line of reasoning. I, therefore, 
concur with my learned brother in his con- 
clusion on the second, as well as upon the 
first part of the case. I concur with my 
brother Davar's formal findings on the Issues, 
unless any modification in respect of any one 
of them may be Clearly required by what I 
have said in the foregoing judgment, and 
with the exception of-his finding upon the 
preliminary legal objection. Upon that, as 
T have stated at length, I have felt myself 
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forced to an opposite conclusion. I hold that 
the suit lies as framed for the particular 
relief, and that that relief could be granted to 
the plaintiffs in the suit—if to such relief or 
reliefs they were found entitled. 

I entirely agree with the order which my 
learned brother proposes to make for costs, 
particularly that the plaintiffs should, under 
the circumstances of the case, have all their 
costs out of one or more of the Trust 
Funds. 

T cannot close without expressing my deep 
sense of gratitude and obligation to my 
brother Davar for the immense amount of 
labour he has spared me. All the drudgery 
of the case fell on his shoulders. I was in 
the relatively favourable position of an 
undistracted listener. He has laboured 
unremittingly, not only to make the record a 
full and true record of every detail down to 
the minutest that either party submitted to 
us, but afterwards to co-ordinate the unwieldy 
mass of materials thus collected, to shape 
every part of the case, and to bring every 
imporant point, with all the materials relat- 
ing to it, before my mind, often back to my 
recollection. I began by saying that I 
regard my judgment às merely a supplement 
to his. I end by repeating it. In the con- 
stant, often long and arduous, discussions we 
have held orally and in writing over points 
upon which we doubted whether we agreed, 
my brother Davar has shown the most con- 
sistent and conspicuous courtesy, patience, 
and open-mindedness, And it is a source of 
the deepest gratification to me that, after all, 
I have found myself able to agree with him on 
every main point. No one who was not 
associated with him can fully appreciate his 
unwearied patience and serenity, sustained 
throughout a great trial which must have 
imposed upon him—himself a leading member 
of the Community whose interests were so 
vitally- at stake—an almost unpreeedented 
strain and responsibility. My acknowledg- 
ments, too, like his, are due tothe eminent 
Counsel, who, with so much industry, brilliant- 
ly presented the opposing cases, aa thorough- 
ly, and as worthily as the great occasion 
demanded. 
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 CHBNNA REDDI V. PEDDA OBI REDDI. 


” (Not reported: yet elsewhere.) 


s MADRAS’ HIGH COURT. 
< ~ FULL BENCH, 
SECOND Civ AppraL No. 314 or 1906. 
April 21, 1909. 

* Present Mi Justice Wallis, Mr. Justice 
“ Munro and Mr. Justice Sankaran Nair. 
‘CHENNA REDDI—Pyarvrier—APPeLLaNt 
versus 
PEDDA OBI REDDI AND ANOTHER, MINORS ’ 
BY GUARDIAN AND UNCLE NALLA OBI REDDI- 

. * a DEFENDANTS—RESPONDEXTS. | 


Cwi Procedure Code (Act XIV of 1882), 88. 628—630. 
Application for revieto—Sudsequent presentation of. 
appeal against original ecree— Jurisdiction of original 
Court to hear application for review after appeal 

ı Where in a snit a review apphcation is presented 
by a party and an appeal is subsequently preferred 
by, the same or opposite party, the Court, to which 
fhe- review application was presented has Jurisdiction 
to hear that application. But that jurisdiction ought 
fo be exercised with the greatest care and only in a 
yery strong case. 

~ Ramanadhan Che'ti v. Narayanan Chetty, 27 M. 602, 

éverruled. 
+ Kanhiya Lal v. Baldeo Prasad, 28 A. 240, In the matter, 
of Candas Nariondag Navirahu v. O. A, Turner, 13 
B. 520; 16 I. A 156, Sankara Bhatta v. Subraya Bhatta. 
30 M. 535, referred to. 


t 


+ 


Second appeal against the decree of the 
District Court of Kurnool in Appeal Suit No. 
50 af 1905 presented againstthe decree of the 
Court, of the District’ Munsif of Gooty in 
Original Suit No. 564 of 1903. 

- ORDER or REFERENCE 10 A FULL 

: BENCH. 

‘ Jn thiscase the plaintiff on the’ Slat October 
1904 put in a review petition against, the 
Munsif’s decree with regard to one of the 
items of his claim as to. which the decree was 
against him. On the. 28rd November 1904 
the defendants appealed as regards two items 
-of the claim as to which the decree was in 
‘the plaintiff's favour. On the 5th December 
‘1904 the Munsif gave judgment on the 
“plaintiff's review application in the plaintiff’s 
favour. Qn the 16th December notice of 
the ‘appeal was served on the plaintiff. 


It was held in Ramanadhan Ohetti v, Nara- 
-yanan Chetty (1), that, where a party put in an 
application for review and himself subsequent- 
ly preferred an appeal, the Court to which 
the review application had been presented, 
had no jurisdiction to deal with that appli- 
cation. There can be no doubt that the 
grounds of the decision in Ramanadhan 

(1) 27 M. 602, 
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Ohsttiv. isi a Chetty 0), are epplienble 
to the facts of the present case. 

- With -regard to Ramanadhan Cheité v. 
Narayanan Chetty (1), however, it may be 
gaid that the plaintiff by himself preferring 
his appeal after he had presented his review 
application elected to proceed by way of 
appeal, and having done 80, was precluded 
from proceeding: by way. of review, and 
assuming the. oase to have” been. rightly 
decided, -the- present case may perhaps be 
distinguished-on that ground. : 
- Werefer the following questions to a Full 
_Bench :— 

1. Was aga hah Ohettt v. Narayanan 
Chetty (1) rightly decided ? 

- 2. Ifso, where in a suit a review appli- 
eation is presented by a party and an appeal is 
subsequently preferred by the other side, has 
the Couré to which the review application was 
ahaaa jurisdiction to hear that application P 

Judgment. >> «a: 

Wallis, J.—This referci.ce raises the quest 
tion whether when an applicati ivn for review of 
judgment has been made prior to-the filing 
-of an appeal and an appeal is filed subsequently 
the Court is precluded from proceeding. to 
‘hear the application for review as held in 
Ramanadhan Chetti v. Narayanan Chetty (1), 
section 623 Civil Procedure Code provides 
for making an application for review before 
an appeal has been filed, and sections 624 
-to 680 provide that the Court is either to reject 
‘the application or to grant it and rehear 
the case. The legislature has. thus conferréd 
“npon the party- a right to apply for review 
and upon the Court jurisdiction'to entertain 
‘the application and bas directed how it shall 
be dealt with. When a right and a jurisdiction 
‘are conferred expressly by statute in this 
way it appears to me that they-cannot be 
taken away or cut ‘down except by express 
-words or necessary implication. “There are 
-no express words and the question, therefore; 
: js, is there any necessary implication P No 
“such implication arises from the terms: of 
section 623 itself which provides by way of 
“exception that in certain cases an application 
- for review may be made even after an appeal 
has been filed and ifthe Court can procccil 
to hear such an application why not also an 
application made before the-filing of an appeal P 
“No such necessary implication arises, in my 
opinion, from the other -provisions of the 


ve 


> Code such--as’ section’ 545 which- provides 
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-that the ‘filing of an appeal shall not operate 
‘as a btay of execution or section 550 which 
provides for tho transmission of papers to 
the appellate Court, or from section 582 
-which provides that the appellate Court in 
‘appeals shall have the same power and, as 
near as may be, perform the same duties as 
“pre conferred or imposed by the Code on 
Courts of original jurisdiction in respect of 
‘suits instituted under the Code, because it 
„does not seein to me to follow necessarily 
from these provisions that, a, Court is preclud- 
ed from proceeding to dispose of an 
‘application for review properly filed before 
it, owing to an appeal having been filed 
subsequently. The decision in Iamanadhan 
Ohetti v. Narayanan Ohetty (1), is based on 
the proposition that on the filing of an appeal 
the further litigation and allmatters connected 
therewith are transferred to and placed under 
the control of the appellate Court, and in 
‘support of this proposition certain American 
decisions’ are referred to. Now after an 
appeal has been filed the appellate Court, is 
seized of the case and should no doubt be 
applied to rather than the Court of First 
instance unless the law expressly enjoins 
the contrary, as was held in Prchuvayyangar 
v. Seshayyangar (2), but itis a very different 
thing to press this principle so faras to say 
that the act of a party in filing an appeal 
deprives the Court of first instance of power 
to dispose of an application which has been 
ploperly made to it, in the exercise of its 
jurisdiction. Such a notion would never, 
T think, have occurred to the framers of the 
Code. They were English lawyer, engaged 
in conferring upon Indian Courts subject 
no doubt, to modifications and restriétions 
jurisdiction to grant relief by way of review 
of judgment similar to that which had been 
exercised by Courts of Equity in England 
and by the Supreme Courts in the exercise 
of their equitable jurisdiction. It is only 
necessary to refer to what is said in Mitford’s 
Pleadings in Chancery 5th Edition, page 101 
on bills of review or to the observations of 
Cozons Hardy, L, J. in Bright v. Sellar (3), 
to see that section 623 contains an adaptation 
of the practice as to bills of review in equity. 
Not only is there n8 warrant for tho notion 
that the filing of an appeal deprived the 

(2) 18 M. 214 i 


, (8) (1901) 1 K, B, 6; 72 L. J.K. B, 921, 89 L. T. 431; 
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Court of jurigdiction to proceed further with & 
bill of review but it was even held that a 
bill of review might be-filed after the affir- 
mance of the decree by the appellate Court, 
Mitford page 105. If the framers of the 
Code had intended to introduce any such 
rule, I think they would have said expressly 
not only that application for review should 
not ordinarily be made after the filing of an 
appeal, but also that the fling of an appeal 
should determine the jurisdiction to dispose 
of applications made before the filing of the 
appeal. On the whole it seams to me impossi- 
ble to hold that there is any necessary 
implication that the filing of an appeal 
operates as a stay of proceedings on an ap- 


‘plication for review especially as section 623 


itself provides for making certain applications 
for review even after the filing of an 
appeal. If there is no necessary implication 
wo cannot hold that the Court is precluded 
from proceeding with the reviewmerely on the 
ground that it might be convenient so to hold. 

Now as to authority it was held by Sir 
Barnes Peacock and a Full Bench of the 
Calcutta High Court under section 376 of 
the Code of 1859 to be “clear that if a review 
be applied for in proper time and before an 
appeal has been preferred, the Judge is not 
prevented from proceeding uponthe application 
for review by the subsequent presentation of 
an appeal and he has full power and is bound 
to proceed under the application for review.” 
It is true that in that case the appeal had 
been withdrawn before the review was 
disposed of but the Court» did not chose to 
rely on that ground, but preferred to lay 
down in the terms already quoted the general 
proposition that the review proceedings 
were not affected by the subsequent filing 
of the appeal. The proposition there laid 
down does not appear to have been questioned 
until Ramanadhan Chetti v. Narayanan 
Chetty (1), The. Allahabad High Court in 
Kanhiya Lal v. Baldeo Prasad (4), assumed 
that a review could go on after tho filing of 
an appeal, and held that where the review 
succeeded and a new decroe was framed the 
decree under appeal was superseded and the 
appeal could not be heard. As regards the 
observations of the Privy Councilin In the 
matter of Candas Sarrondas Navivahu v. O.A. 
Turner (5), there is I think no ground for 


(4) 28 A. 240. 
(5) 18 B, 520 ; 16 1. A, 156, 
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holding thattheseobservations were made with 
reference to section 623, Civil Procedure 
Code, as there is nothing to show that any 
application had been made for review or 
that such application was made prior to the 
filing of the appeal. We have also been 
referred to Sankara Bhatta v. Subraya Bhatia 
(6), to which I was a party, in which the 
principle laid down in Ramanadhan Ohetti v. 
Narayanan Ohetty (1), was applied to an 
application under section 108, Civil Procedure 
Code, bat no question arose or was considered 
in that case as to the present point. 

In answer to the questions referred to us 
Iam of opinion that Rumanadhan Cheiti v. 
Narayanan Ohetty (1), was wrongly docided 
and that where an application for review is 
presented by a party and an appeal is after- 
wards preferred the Court to which the appli- 
eation for review was made is not thereby 
deprived of jurisdiction to entertain the 
application. These are the only questions 
referred to us and I need not consider how 
far in disposing of the application the Court 
may take into account if brought to its notice 
the fact that an appeal has been filed, but I 
am inclined to think that in sucha case the 
observations of Cotton L.J. in e2-parte Banco 
De Portugal (7) may be applicable and that 
the jurisdiction ought to be exercised with the 
greatest care and only ina very strong case. 

Munro, J —I am of the same opinion. 

Sankaran Nair, J.—T agree. 


A MoD L 





(71 P. R. 1909 ; 110 P, W. R. 1909.) 
PUNJAB CHIEF COURT. 
Seconp Cryin APPRAL No. 102 or 1908, 
February 13, 1909. 
Present :—Mr. Justice Rattigan and 
- Mr. Justice Shah Din. 
JAGAN NATH—DEFBNDANT—ÅPPELLANT 
VETSUS ` 
HEAP axo Co., Lp.—Pramrrmrs, AND RAJ 
NARAIN—DEFENDANT—RESPONDENTS. 
Negotiable Instruments Act (XXVI of 1881), s$. 5 
7,83, 88—Dill of eachange—Drawee—Person named 
as drawee cannot substitute third person as drawee— 
Acceptance by substituted person not dinding—He- 
toppel—Retiring one of the drafte and taking deli- 
very of part of goods does not operate as 1 — 
Contract Act (IX of 1872), 3. 231—Right of ungis- 
closed principal—Vendor and purchaser—Vendor's 


right to sue Jor whole price of goods— d 
nerd not be sold by him, ue i aa 
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A purchased goods from B through O, who in- 
tended to act merely as the Agent of B, in the 
transaction. B drew four drafts on C and O, with- 
out the knowledge or consent of B, substituted 
the name of A as the drawee of the bills. A 
accepted all four drafts by endorsing his accept- 
ance thereon. Subsequently A retired one of these 
drafts and obtained possession of four cases of 
goods covored by that draft. But finding that the 
goods were not of the kind expected, A refused 
to retire the remaining drafts. Thereupon B sued 
both A and O for the amount due on the three 


drafts : ; 

Held, (1) that it was not open to C, named as 
drawee~in the bills, to substitute a third person 
in his place and consequently the acceptance of 
the bills by A who had been go substituted di 
not in law bind the latter and render him liable 
to B. Steel v. McKinlay, L. B. A. O., 754; Jack- 
son v. Hudson, Oampb. 447; 11 R. R. 762; Herald 
v. Connah, 84 L. J. 885; In re Barnard, L, R. 32 
Ch. Div. 447, relied upon. Davis v. Olarke, 66 R. 
R. 255, not applied. 

(2) The fact that A retired one of the drafts 
which he accepted did not estop him from deny- 
ing his liability, ns he almost immediately repa- 
diated his aot and at once declined to retire the 
other drafts and no third persons were sdversely 
affected by his conduct. 

(8) B, as the undisclosed principal, could take 
advan of the contract with A and enforce it 
against him, under section 28l of the Contract Act, 
subject to the rights and obligations existing between 
A and O. A was entitled to prove his allegations 
of fraud and misrepresentation on the part of 0. 

(4) Assuming that there was a valid contract, 
B was entitled to sue for the price of the goods 
as a whole and the mere fact that B had nob 
sold the goods of which A had refused delivery 
was no bar to the claim. The goods -belonged 
to A and it was for him to do what he liked 
with them. 

Further appeal from the decree of T. P. 
Ellis, Esquire, Divisional Judge, Delhi Diwwi- 
sion, dated the 18th November, 1907. 


Mr. Grey, for the Appellant. 
ra Shadi Lal, for tho Respondents, (Heap 
& Oo. 


Judzgzmenf.—tThis is a further appeal 
by one Jagan Nath, defendant No. 2 in the 
case, from the decree of the Divisonal 
Judge of Delhi affirming (though on different 
grounds) the decree passed inst the 
appellant by the District Judge. e facta, 
pleadings and issues are set forth in detail 
in the judgments of the Court below, and 
we need not, therefore, repeat them. Briefly 
summarised, the facts that the plaintiff- 
Company, a piece-goods firm of Manchester, 
had in August 1906 some 17 cases of flan- 
nelette lying in the fodownsof the National 
Bank of Indian for sale, that defendant 
No. 1, one Raj Narain, trading as the 
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National Trading Company, Delhi, came to 
know of this. and entered into correspond- 
ence with the plaintiff-firm with a view 
to disposing of these cases, and that his 
offer was eventually accepted when he sent 
to the plaintiff-Company the indent of which 
P. 4 is alleged to bea copy. The original 
indent is Exhibit D.1, and was admittedly 
given by defendant No. 2 to defendant No. 1. 

From the correspondence on the file bet- 
ween the plaintiff-Company and defendant 
No. 1, it is clear that the latter intended 
‘to act merely as the agent of the Company 
in this transaction, andalso that the Com- 
‘pany recognised this fact and dealt with 
him as such. But the Company, when accept- 
ing the terms of the indent (Exhibit 
P. 4) which must obviously have shown 
them that the real buyer was one Jdgan 
Nath, and not defendant No.1, drew four 
drafta (of which three are on the file (Ex- 
hibits P. 19, P. 20, and P. 21) on 
defendant No. 1. These drafts were apparent- 
ly sent to the National Bank of India, though 
the invoices for the goods were forwarded 
direct to defendant No. 1. It is admitted 
that defendant No. 1 thereupon so far altered 
the drafts as to write above his own busi- 
ness-name the name of Jagan Nath, care of 
himself. In other words he substituted as 
the drawee Jagan Nath in the place of his 
own firm. After this alteration had been 
made, Jagan Nath admittedly ' accepted all 
four drafts by endorsing his acceptance there- 
upon. He thereafter retired one of these 
drafts (for £70) and obtained possession of 
the four cases covered by that draft. Ac- 
cording to his contention, he found that 
the goods contained in these cases were not 
of the kind that he had beer led by defend- 
ant ‘No. 1 to expect, and he, accordingly, re- 
fused to retire the remaining drafts. 

Plaintiffs have now sued both defendant 
No.1 and defendant No. 2 for the amount 
due on those three drafts and have also 
prayed for interest thereon up to the date 
of realization. 

The District Judge held that defendant 
No.1 acted in this transaction merely as 
the agent of the plaintiffs, but that plain- 
tiffs were justified "In drawing on him and 
in holding him responsible, as a drawee in 
case of need, for payments of the drafts. 
He, therefore, granted them a decree for the 
mount claimed, with costs against him, 
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Defendant No.1 accepted this decree, and 
we are not now concerned with him. The 
learned Judge also held defendant No. 2 
liable to the same extent on the ground 
that he had accepted the drafts, and that 
unless and until the said drafts were re- 
tired by him, he was precluded by the 
rules of the Mercantile Association of Delhi, 
with respect to which the contract as 
embodied in the indent signed by him 
(defendant No. 1) and its annexure, and 
the drafts had been drawn up from plead- 
ing any defence:to the suit as laid. 

Defendant No. 2 appealed to the Divisional 
Judge, who, while affirming the decree _ 
of the District Jndge, held that defendant 
No.2 was not lable as an acceptor of the 
drafts, inasmuch as he was neither the drawee 
nor the drawee in case of need, nor an 
acceptor for honour. 

In this connection the learned Judge 
relied upon the well known case Davis v. 
Olarke (1). But defendant No. 2 was 
held liable on another ground which may 
best be stated in the learned Judge’s own 
words: “I think, however, his accepting 
the drafts, though it does not make him 
liable on the drafts, does show that he 
contracted to take up the rest of the 
goods from the plaintiffs, for by them, he 
must have known ‘who was supplying the 
goods.” The learned Judge further holds 
that in any case such knowledge on the 
part of defendant No. 2 is not very material, 
inasmuch as he made the contract with 
defendant No. 1 asthe agent of plaintiffs, 
who were undisclosed pxincipals, and who 
were, therefore, entitled to enforce that 
contract, subject, of course, to the rights 
and obligations éxisting between defendant No. 
land defendant No. 2 (section 231, Contract 
Act). Defendant No. 2 had made allegations 
of frand against defendant No. 1, but the 
learned Judge refused to consider them on the 
ground that they were advanced for the first 
time in that form, in his Court. The par- 
ticular allegation referred to is that defendant 
No. 2 had been led to believe that the 
goods were coming out fresh from Eng- 
land, whereas they had in point of fact 
been lying for some considerable time in 
the godowns of the Bank. Before passing 
on, we may at once point out that the learned 
Judge was in error in thinking that defend. 

(1) 66 R. R. 255, 


“809 
JAGAN NATH ©. HEAP & CO. 


ant No. 2 had not made this allegation in the 
Court of first instance. On the contrary, defend- 
ant No. 2, when examined on the4th July, 
1907, had, in very clearand definite terms, stat- 
ed that defendant No 1 had led him to believe 
that the goods were ready on the loomsin 
England, and did not tell him that they 
were, in point of ‘fact, actually in Delhi; 
and that it was not until he opened the 
four cases, for which he had paid, that 
he discovered that the contents were not 
fresh from England. Defendant No. 2 fur- 
ther added that he therenpon asked the 
Bank to refund what he had paid as he 
had been imposed upon. This allegation 
of fraud may be true or false, but it is 
incorrect to say that it was not made in 
the Court of the District Judge, and ob- 
viously if it can be established, it would 
afford a good defence to defendant No. 2, 
not only as against defendant No. 1, but 
also against plaintiffs, who (upon the view 
taken by the Divisional Judge) can stand 
in no better position than their agent, 
defendant No. 1 

As regards the other grownds upon which 
defendant No. 2 contested his lability npon 
the contract (as distinct from his alleged 
liability on the drafts) the Divisional 
Judge agreed with the findings of the Dis- 
trict Judge, and as a result, he dismissed 
the appeal with costs. 

Defendant No. 2 has appealed to this 
Court, and plaintiffs have filed cross-objec- 
tions with regard to their claims for in- 
terest up to date of realization. The main 
points which we have before us for decision 
are: (1) whether defendant No.2 is, by 
reason of his acceptance, liable upon the 
three drafts, and if not so liable, (2) 
whether he is liable to plaintiffs upon the 
contract to buy the 17 cases of flannelette. 
In the latter event Mr. Shadi Lal admitted 
that plaintifs can sue defendant No. 2 
only in their capacity as undisclosed prin- 
cipals, and that any defence which the 
latter would have had as against defend- 
ant No. 1, with whom he contracted, would 
be open to him as against plaintiffs also. 

To take these two questions sertatim. 

The case relied upon by the Divisional 
Jadge, Davis v. Clarke (1), is admittedly 
not in point, and Mr. Grey stated that he 
did not rely upon it. Mr. Shadi Lal refers to 
section 88 of the Indian Negotiable In- 
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struments Act, 1881, and contends that, 
Inasmuch as defendant No. 2 accepted the 
drafts after his own name had been in; 
serted as drawee (by defendant No. 1, 
the original drawee) the alteration cannot 
affect the validity of the bill. He further 
points out that defendant No. 2 actually 
retired one of the four drafts that “had 
been so altered and is, therefore, estopped 
from denying that he is bound thereon. 
To this Mr. Grey replies that section 88 
subject, in all cases, to 


that section only a drawee (or an acceptor 
for honeur) can be, made liable on a bill 
and that in no case can any one, except 
the actual drawer, “make” a drawee. In 
the present case the'drawer of the bill was 
admittedly the plaintiff-firm, and in para- 
graph 3 of their plaint they distinvtly assert 
that they drew the bill on defendant No. 
1. Was it, then, competent to defendant No. 1 
to substitute defendant No. 2 (without 
the knowledge or consent of the drawer) 
as the drawee, and if he did so, did he 
thereby render defendant No. 2 liable 
(after acceptance) to the original drawers ? 
In our opinion there can be but one answer. 
to this question,'and that in the negative. 
Section 5 of the Indian Negotiable Instruments 
Act, 1881, defines a bill of exchange as an 
instrument in writing containing an uncondi- 
tional order signed by the maker, directing “a 
certain person to pay a certain sum of money 
only to, or to the order of, a certain person, or 
to the bearer of the instrument,” ande it 
further provides that “the person to whom 
it is clear that the direction is given on 
that payment is to be made may be a 
‘certain person’ within the meaning of this 
section and section 4, although he is mis- 
named or designated by description only.” 
Section 7 of the Act declares that “the 
maker of a bill of exchange ‘or ¢heque is 
called the ‘ drawer’; the person thereby. 
directed to pay is called the “ drawee’”’. 
Provision is also made to the effect that. 

“when in the bill or in any endofsement 
thereon the name of any person IR ‘given in 
addition to the drawer to be resorted to in 
case of need, such persof is called a drawee 
in case of need.” 

In the present case what happened was, that 
the drawee, without the knowledge or author- 
ity of the maker of the bill, substituted a third 
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«person as the drawee, and this third per- 
-50n purported +o: “accept ” the bill. We 
-do not think that in these circumstances 
ithe drawer is entitled to hold the so-called 
` acceptor ” liable on the bill. He is not 
the “drawee” and under section 33 of the 
.Act he cannot bind himself by his accept- 
ance. We are unable to find any case 
directly- in point, probably for the simple 
-roason that mercantile people have never con- 
‘templated the possibility of a drawee acting in 
the way that the drawee has done in this case. 
‘In Steele v. McKinlay (2), Lord Watson 
observed: “ To hold that a stranger 
to a bill who writes his name across the back 
-of it-before if has passed out of the hands of 
ithe drawer, thereby becomes liable to the 
drawer, failing payment by the drawees, 
-appears to me to be as inconsistent with the 
principles of the law merchant as to hold that 
there may bes drawer other than the original 
drawer and payee,-or that there may be an 
acceptor other than the drawee or one who 
accepts as his agent or for his honour. It may 
be convenient in “some cases to describe the 
liability of a person whose name is on bill and 
who is neither payee nor drawee as being the 
` liability of a drawee or -acceptor, but in 
these casës liability cannot arise froni suth 
„person being either a drawee or an acceptor 
«in the senso of the law merchant, but 
from some agreement, extrinsic of the pill 
tteelf.” InwJackson v. Hudson 43), Lard Elin- 
-borough: remarked: “TI know of 
no čustom or usage of merchants nce- 
cording to which if a bill be drawn upon 
one man, it may beacceptcd by two,” and 
in the case of Davis v. Olarke (1) (above cited) 
Lord Denman, O. J., stated that “ there 
ïs ne authority either in the English law 
‘or the general Jaw of merchants for holding 
a party to be liable as an acceptor upon ‘a 
bill addressed to another.” 
. Again in Herald v. Oonnah (4) Lord Camp- 
bell said: “1f a bill be drawn on me, I 
must accept it so as to make myself per- 
sontily liable or not at all, for no one but 
-the drawee can accept.” In the more re- 
cont case In re Barnard (5) a bill of ex- 
change was drawn on a firm, and was ac- 
cepted by one of the firm, who wrote the 


namo of tht firm and added his own. It 
(2) L. B. A. 0. 54 at pp. 782, 788. 
(8) Camp. 447 & 11B. &. 762. 
(4) 34 L. J. 885. z 
- (6) LSB. 32 Oh, Div. 441. TE Baler . % 
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was held that on the bankruptcy of the 
‘firm the holder of the bill was a joint creditor 
only, and that he could not enforce any claim 
-as & separate creditor of the member of the 
the firm who had signed it. 

The rule to be deduced from these 
‘authorities and from the provisions of 
‘section 7 of the Indian Act (and also from 
-Section 6 of the English Bills of Exchange 
-Act, 1882) is that the drawee of the bill’ is 
the person designated in the bill as such by 
‘the drawer, and that hemust be named or 
-otherwise indicated in the bill with ’re- 
-asonable certainty. The drawee (if he is ngt 
a fictitious person): can either accept or 
‘decline to accept the bill ; but he cannot of 
his own motion substitute another person in 
his place as drawee. We are not here dealing 
.With cases where the negotiable instrament 
is delivered to a holder either wholly blank 
-or incomplete (section 20 -of . the Indian 
‘Negotiable Instruments Act) mor with the 
case where the drawee is a fictitious person 
(section 5 (2) of the Bills of Exchange Act), 
-and all that we decide in this case is that 
it is not open to a drawee, named as such 
in’ the bill, to substitute a third person in 
this place, and that consequently the .‘ac- 
captance of a bill by a third person who has 
‘been so substituted. does not in Jaw bind 
dhe latter. Nor do we think that in the 
rcircumstatces ofthe case deferldant No. 2 
‘ig in any wise ‘estopped: from denying his 
cliability. He, no doubt, retired one of the 
-drafts which hé-accepted, but his act in so 
-doing in no wgy prejudiced either the drawer 
or the original drawee so far as the other 
-drafts were concerned. He almost immediate- 
Jy repudiated his act and at once declined 
to retire the other drafts, and itis not contend- 
ed that third persons were adversely affected 
by his conduct. 
`~ So far then as the dratts are concerned, 
“ve agree with the Divisional Judge, though 
‘for rather different réasons, that de- 


‘fendant No. 2 éannot be held liable upon his 


„Acceptances. 

The next question is, whethér he is liable to 
plaintiffs upon some agreement extrinsic of 
-those drafts. 

- It is not denied that defendant No. 2 
entered into a contract with defendant No. 1 
-with regard to the purchase of the 
-flannelette. On the contrary, this is an 
vadmitted. fact. Defendant NG. 2, ‘however, 
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contends that he was dealing with defendant 
No. llas a principal, and that he had no 
reason to suppose that the latter was merely 
the agent of plaintiffs. - This may have been 
s0 but both the Courts below are agreed 
that in this matter defendant No.1 was 
acting asthe agent of plaintiffs, though he 
was not known to defendant No. 2 tobe 
. such. We see no reason to differ from this 
finding, which is borne out by the corre- 
spondence on the file, -from which it is 
obyious that both defendant No. 1 and the 
plaintiffs were doing business inter se on the 
footing of agent and principal. In the 
‘circumstances section 231 of the Indian 
Contract Act would be applicable. and would 
enable the plaintiffs as the undisclosed 
principals, to take advantage of the contract 
made by their agent, .defendant No. 1, 
subject, of course, to any rights which de- 
fendant No. 2 might have as against de- 
fendant No. 1. Mr. Grey argues that in view 
of their plaint and pleadings, plaintiffs 
cannot be allowed to assert that defendant 
No. 1 was merely their agent in this transac- 
tion. It may be conceded that the plaint is not 
expressed very happily, and that Mr. Raj 
Narain, plaintiffs’ counsel, made a statement 
.on May 1907, which would seem to suggest 
that plaintiffs regarded defendant No. 1 as 
principal and notas agent. But it must be 
remembered that plaintiffs were themselves 
in England, andthat itwas not altogether 
an easy matter for their counsel in India to 
accurately state the actual facts. Having 
regard, however, to the correspondence on 
the file, we agree with the lower Courts 
that the only possible construction to place 
upon the letters which passed between the 
parties is that plaintiffs treated defendant 
No. 1 asanagent for the disposal of the 
goods in question, and we find it difficult 
to believe (in the face ofthe terms of Ð. 1 
written in Hindi by defendant No. 2 himself) 
that he did not know that he was dealing 
with some unknown principal through an 
agent. If he was dealing with defendant No. 1, 
a resident of Delhi, as the principal in the 
transaction, why was it necessary to state that 
the acceptance of his offer must be made within 
25 days, and that the value of the flannelette 
should be taken to be l} penny a yard. 
Taking everything into consideration, we 
„agree with the concurrent finding of the 
Courts below that defendant No.1 was 
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acting in this matter as the agent’ of the 
plaintiffs and that defendant No. 2 had every 
reason to suspect, even if he did not actually 
know, that such was the case. AB we have 
already remarked, the plaint is notin this 
respect very happily worded, but having 
regard to paragraph 8 thereof, and to the 
explanation of that paragraph given by Mr. 
Raj Narain on the- I7th June 1907, we 
agree with Mr. Shadi Lal that what was 
meant was, that defendant No. 1 was really 
the agent of plaintiffs, but that, ‘if the Court 
found that he had exceeded his authority 
and had dealt with the goods as his own, 
then, and in that event, he should be treated 
as the principal and liable as such to plain- 
tiffs. The learned Divisional Judge has; in 
our opinion, quite rightly treated defendant 
No. 1 as the agent of plaintiffs in this 
matter, but he is not, we think, justified in 
saying that plaintiffs maintain that he (de- 
fendant No. 1) was & principal, acting direct 
with themselves. Defendant No. 2 had, in 
reply to the claim, set up certain conditions 
which, he alleged, had been agreed to be- 
tween defendant No.1 and himself, and it 
was with reference to these alleged conditions 
that plaintiffs maintained that defendant 
No. 1, if he had really agreed to such 
conditions, must be regarded as having 
acted on his own behalf and not as their 
agent. 

This was clearly all that they anit and 
it would have been impossible for them to 
contend that, apart from any such conduct 
on his part, defendant No. 1 was other than 
a mere agent of theirs. That the parties 
were not misled as to this pointis clear 
from the wording of issue No. 1, which was 
fixed on the 17th June 1907, after Mr. Raj 
Narain had explained the true position of 
the plaintiffs, and after the counsel for the 
defendants Nos. 1 and 2 had replied to Mr. 
Raj Narain. This issue runs as follows :— 
“ Whether there was a contract of sale between 
plaintiffs and defendant No. 2, or was defend- 
ant No. 2 dealing with defendant No.1 as 
principal." This issue makes it perfectly clear 
that the parties were well aware that plain- 
tiffs’ contention was, that the contract had 
been made between them and defendant No. 2 
through the agency of defendant No. 1, and 
it was upon this igsue that the lower 
Courts found that plaintiffs’ contention was 
correct. With this findimg we entirely agree, 
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and the result is that plaintiffs can take ad- 
vantage of this contract and sue defendant 
No. 2 upon it. 

But from the statement made by defendant 
Nō. 2, on the 4th July 1907, it is clear that 
he makes certain allegations of fraud and 
misrepresentation onthe partof defendant 
No. 1. He states that defendant No.1 in- 
formed him that each box would contain 
5 pieces of 12 assorted designs according 
to a pattern-book shown to him by the 
latter, and that the goods were on the 
looms in England. He adds that he would 
not have, purchased the goods had he 
known that they had for some time past 
been lying in the godowns of the National 
Bank of India at Delhi. The learned Division- 
al Judge has apparently overlooked this 
statement, and has refused to consider the 
question of frand or misrepresentation on 
the ground that it was not raised in the 
first Court in this form. This is obviously 
wrong, and we think that before defendant 
No. 2 caen be held liable, on the contract 
made between him and defendant No. 1 
(acting as agent for the plaintiffs), he should 
be given an opportunity of proving the truth 
of his allegations. 

We, therefore, remand the case to the Court 
of the District Judge,. for further enquiry upon 
the following issue :— 

Was the .contract 
defendant No. 2 and defendant No. 1 in- 
duced by any fraud or misrepresentation on 
the part of defendant No. 1 P 
e The nature of such fraud or misrepresenta- 
tion is set forth in the statement of de- 
fendant No. 2 above referred to, and the 
issue must be strictly confined to the matters 
therein alleged as constituting fraud or 
misrepresentation, and the burden of proof 
will, of course, rest upon defendant 
No. 2. <A return to this order should, if 
possible, be made by the District Judge within 
four months and through the Divisional Judge, 
who will kindly favour this Court with his 
opinion. 

- Before concluding, we may dispose of two 
points upon which some argument was address- 
ed to us, though neither point was seriously 
pressed. It was, urged in the first place on 
behalf of “the “ater lamb-mppellané that the 
plaintiffs were not entitled to sue for 
the price of the goofs as a whole, as they 
had not sold such part of the same as 
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remained in their hands, the contention being 
that they were bound to sell the latter and . 
were ‘entitled to sue merely for thé balance 
due to them upon the contract. We ‘confess 
we are unable to appreciate the force of the 
argument. Plaintiffs’ position is that defend- 
ant No. 2 has contracted to “purchase the 
whole of their goods and that hehasin fact 
not done so. They, therefore, claim the 
amount which (according to them) the said 
defendant agreed to pay, and in this connec- 
tion it seems to us absolutely immaterial that 
plaintiffs have not sold the goods of which 
that defendant has refused to take delivery. 
From their point of view, the goods belong to 
defendant No. 2, and it is for him to do what 
he likes with them. So far as‘they are con- 
cerned, they claim to be paid for the whole of 
the goods which, upon their contention, now 
belong to defendant No. 2 and not to them- 
selves, and, in our opinion, assuming that there 
was a valid contract between defendant No. 2 
and themselves” with regard to the purchase 
of these goods, their contentiom is perfectly 
sound. We agree, therefore, with the lower 
Courts that the mere fact that plaintiffs have 
not sold the remainder of their goods is not, 
and cannot be, any bar to their present claim. 

The second point relates to the rules and 
regulations of the Hindu Mercantile Associa- 
tion of Delhi. Plaintiffs contend that accord- 
ing to these rules defendant No, 2 cannot 
claim a survey of the goods before he has 
paid for them, and that he cannot claim a 
survey in this case because he has not retired 
the drafts. Thisargument would have had 
some weight had defendant No. 2 been liable 
on the drafts, but as we find that he is not so 
liable, it is absurd to hold that he cannot raise 
any defence to this claim, because he has not 
retired those drafts. All arguments based on 
the said rules and regulations pre-suppose 
that the drafts are binding upon defendant 
No. 2, and they must necessarily fall to the 
ground once itis held that defendant No, 2 
was under no legal obligation to retire those 
drafts 


Thus the sole question upon defendant's 
appeal now remaining for determination is 
whether defendant No. 2 is bound by the 
contract entered into by him with defendant 
No. 1 as the agent ofthe plaintiffs, and the 
answer to this question will depend upon the 
return to be made to the issue which we have 
remanded to the District Judge for enquiry. 
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* Plaintiffs’ 'cross-óbjections with regard to’ 
ihtorest will. be disposed of ‘when the case 
comes up for final determination. : 

Case remanded. 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
Secon Civiu APPEAL No. 1405 or 1907. 
K February 19, 1909. 
Present : :—Mr. Justice Munro and Mr. J astice 
Abdur Rahim. 
” SUBRAMANYA AIYAR AND OTHER8S— 
“DEFENDANTS Nos. 1, 2, 4 AND 5—ApPELLANTS | 
VE GUE š 
MEENAKSHI AMMAL AND OTHERS— 
| PLAINTIFF AND DEFENDANTS Nos. 6 AND 7— 


RESPONDENTS. 

~ Kuidence—Burden of proof—Suit où a bond executed 
by an illiterate woman—Plea of 19n01 ance ~Onus. 

1 Where a document. was executed by an ilhtorate 
woman, and she pleaded that she did not know what 
she was doing. 

7 Held, that tho mere faot that she was an illiterate 


woman did not displade the onus. which lay upon- 


hor in the first instance of proving that sho did not 
know the nature of the transaction she was entoring 
ae 4 

“ Second appeal against the decree of the 
District Court of Tanjors in Appeal Suit 
No. '916 of 1906, prosented against the 
decree of the Distriót Munsif of Tirutarai- 
pù di in O. S. No. 120 of 1905. 

rder.—In this case the District 
Judge seems to have started with the idea 
that becanse the plaintiff is ilhterate the 
burden of proving that she knew what she 
was doing is on the defendants. This is 
“ clearly not so. The burden is in the first 
place on the plaintiff to show that she did 
not know what she was doing. We must, 
therefore, ask the District Judge to find, 
jn the light of these observations, on the 
evidence on record whether when the plaintiff 
executed Exhibit III she did not know the 
mabure of her act. 

‘ The finding should be submitted within 6 
weekg and seven days will be allowed for 
objections. 

In .compliance with the above order 
the District Judge subin kid the following 
i FINDING. : 

1. A finding is called tee in the light 
of the order of remand on the issue whether’ 
plaintiff executed Exhibit III without know- 
ledge of the nature-of-her Act, - The partiesi 
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place ‘different consiruttions on the order; 
entailing different ‘decisions. “I deal with 
the case in order to completeness on both. 

2. Firstly, Nos. 1-5 defendants urge that 

the question of burden of proof is closed abso« 
lutely, and “that the terms of the“ order 
involve a decision ‘on the whole evidence 
before the Court, that if is on plaintiff, 
and leave nothing to be dealt with but the 
direct evidence that she did or did not 
know the nature of her Act. On that as- 
sumption the finding must be against her, 
since there is nothing in her favour but 
her own interested statement to the contrary, 
and the absence of the evidence that Habibit 
III was read ont to her. 
- 8 - Next, plaintiff contends that the re- 
mand was granted on the ground that this 
Court was undératood to have imposed the 
burden of proof on defendants on the sole 
ground that she is an` illiterate woman, 
he refers to the statement that “‘ the burden 
of proof is in the first place on plaintiff,” 
and urges that the terms of the order are 
intended to leave open the question of ‘any 
subsequent transfer of it, which other evidencé 
may justify. I, therefore, deal with the case 
on this assumption. 

Reference has already been made in the 
judgment under remand to the considera- 
tions, which arise and- avhich’-in’ additioh} 
to plaintiff’s sex and uliteracy were ‘relied 
on for the conclusion a8 to burden'of -prdof 
at the end of its para 4, She is a Brahmin: 
woman, and had‘ at most lately reached 
majority, and, though no doubt there ig 
nothing to biiir ber within the description 
of a pardanashin woman, there is no 
reason for attributing ` to her any greater 
capacity than is ‘usual in women of her 
age and caste; there is no evidence that 
she was used to business er had-taken part 
in other transactions. : It is next shown 
that she belonged to Malabar «and had come 
to her husband’s village for a visit on the 
twelfth day after his death, thre days 
before Exhibit ITI was executed. Her natural: 
adviser, her father, no doubt, was witli her, 
But the evidence on record is that he diverted 
one part at least of the consideration from hen 
Rs. 447 was payable to hig on a pro-note; 
Exhibit I, which contains nothing éžcepť 
& reference to the ` amount, as part pur- 
chase money of her land’, to show that he 
feceived it .on her behalf or for her, benefit. 
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She' denies thèb bhe has had% the money, 


“and the-evidenct is only that her father 


has negotiated the note, not that he “has 
passed on to her the proceeds.- No attempt 
has been made to prove that he had any 
right to retain them.: All appearance ini 
dicates that he alone benefited -under the 
transacton and the burden of proof that 
he did not do so or that he did so legi- 
tinidtely, is transferred to defendants -and 
has not been discharged. The evidence as 
to her receipt of Rs. 350, to which only 
dst defendant and the karnam of his village 
speak, plaintiff alone supporting the nega- 
tive, is insufficient to transfer the burden 
of proof in respect of it, though there ib 
room for strong suspicion. As regards the 
Rs. 447, however, I think that plaintiff’s 
father’s failure to protect her interest is 
maie out. Next the haste with which the 
bargain was .concluded, is material. It 
would be difficult for a person of a clear 
capacity to decide on the advisability of 


- accepting the first offer for property worth 


at least Rs. 8,000, with which and the 
locality he had not more than a week’s 
acquaintance.. That difficulty would be 
enhanced in the case of a person in plain- 
tiffs position. It is not shown ‘that there 
was any urgent necessity for the conclu- 


sion of the transaction in so short atime. . 


must be that plaintiff was 
it, and it has ‘not been 


The inference 
hurried into 
rebutted. - 
Objection has been taken to the re- 
ference in this Court’s first judgment to 
the inadequacy of the price fixed and the 
finding that it was inadequate. It is said 
first that the issue as to absence (not in 
adequacy) of consideration was struck out, 
because the plea of absence of considera- 
tion was inconsistent with others raised ; its 
cancellation did not involve that inadequacy 
could not be relevant -to the plea ‘that 
plaintiff did not understand the nature 
of her Act. It is said, however, that it 
would be irrelevant; section 25 explanation 2, 
Indian Contract Act, and the consideration 
of such a contention in Administrator- Generac 
of Bengal v. Juggeswar Roy (1), are sufficient 


` authority to thecontrary. As regards the fact 


of inadeqhacy the saleofthe lands in November 
with standing crops was for Rs. 3,000 ; plain- 
tiff owning a life-interest received nominally 


(1) 30.19% =, , l ; 
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Rs. 800 for it ; there is evidence (dgfendan}s 
2nd witness) that- one year’s gross outturn 
of the whole property was abont 1,000 
kalams of paddi, that is Rs. 1,500 or 
Rs. 750 being the share proportionate to 
her morety. The kist was given in the 
plaint for purpose of valuation at Rs. 120 
per annum without objection. The net in- 
come, kist and cultivation expenses deducted, 
would, therefore, be presumably at least over 
Rs, 350. It is impossible tv regard Rs.-800, 
the most that plaintiff can be taken to hava 
received-as adequate for her life-interest, or 
Rs 3,000 as adequate for the absolute ine 
terest in the property. 3 
Plaintiff was then actually ignorant of 
what she dealt with, young and inexperienc- 
ed in business, and deprived of any honest 
advice, her natural adviser having accepted 
a benefit for himself in the course of thé 
transaction The bargain was unconscion- 
able. In these circumstances the case comes 
within section 16 (2) (b) and (3), Indian 
Contract Act, and the burden of proof his 
been transferred from her to defendants. ‘ 
Their attempt to discharge 1t is supporta 
ed by the evidence of two witnesses only; 
one being 7th defendant, and the other the 
karnam of the village, in which the lands 
are. Neither is independant, and their state- 
ments include nothing to show that Exhibit 
TILE was read to plaintiff, or explained to 
her. It was no doubt registered, but there 
is nothing to show that any person, who 
took part in the registration, would see to 
the protection of her interest; her father 
had already been dealt with. The facts 
connected with Exhibit V and the resale 
after three or four months indicates at 
least that no ordinary investment, but a 
distinct purpose to acquire these lands in 
particular was effected; this enhances the 
improbability that defendant’s conduct was 
honest. On the assumption that the ‘burden 
of proof has been transférred to them, I find 
in plaintiff’s favour. ~ °° >? i 5 
This second appeal coming on for final 
hearing after the return of the said finding, 
the Court delivered the following i 
Judgment. —We accept the finding 
and dismiss the second appeal with costs. 1 
Appeal dismissed. 
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EMPEROR V. DAUHI. 

(6 P.R. 1909 Cr.;12 P. W.R. 1909, Cr.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1189 or 1908. 
April 16, 1909. 
Present :—Mr. Justice Robertson and 
Mr. Justice Rattigan. 
EMPHROR—ComPLAINANT 


versus 
Musammat DAULJ—Accusep. 

Criminal Procedure Cods (Act V of 1898), s. 476 
—Offence committed before one Magitrate— Whether 
a successor can take action. 

Only the Judge or Magistrate who actually tried 
the case in the course of which the offence was 
committed can take action under section 476, Or. 
P. O. Begu Singh v, Emperor, 84 O. 651;5 Cr. L.J. 
808 ; Kar'ik Ram v. Emperor, 85 0. 114;7 Cr. L.J. 
184, followed. Phina Bingh v. Empress, 25 P. R. 
1889, Or. relicd upon. Ranga Ayyar v. Emperor, 29 
M. 881; 4 Or. D. J. 176, dissented from. 


Oase reported by the Sessions Judge. 
Hoshiarpur, on September 1, 1908. 

- Facts appear from the following report 
of the Sessions Judge :— 

This is not a case in which an applica- 
tion for leave to prosecute has been made 
and sanction granted, and hence section 195 
(b) Criminal Procedure Code; does not ap- 
ply, but Musammat Dauli applies for revision 
of Lala Achhru Ram’s order and the point 
for consideration tis whether or not, Lala 
Achhrua Ram had jurisdiction to pass the 
the order. Phina Singh v. Empress (1) had 
reference to sanction granted under section 
195, Criminal Procedure Code and not 
to an order passed under section 476, 
Oriminal Procedure Code. This judg- 
ment of the Chief Court, however, is su- 
thority for holding that there is no Court, 
of a Magistrate of the lst Class as ao per- 
manent Court with a perpetual succession of 
Judges and that each Magistrate of the Ist 
Class has a separate Court. 

One of Musammat Dauli’s statements was 
made to Jala Arjan Das in a Judicial 
proceeding before him and Musammat 
Dauli’s other statement came to the 
notice of Lala Arjan Das in the course 
of the same judicial proceedings. I 
think, therefore, that Lala Arjan Das, 
if he had not been transferred, could have 
ordered under section 476, Criminal Procedure 
. Qode, the prosecution of Musammat Dsuli on 
an alternative charge in respect of both state- 
ments although only one statement was made 
before him. 

(1) 25 P, B, 1889, Cr. 


INDIAN OASES. 


{1909 


s 

It is, however, evident that neither state- 
ment was made to Lala Achhru Ram, and ' 
that neither statement was brought under 
his notice in the course of a judicial proceed- 
ing, and as Lala Achhru Ram’s Court cannot 
be treated as the same Court as that of Tale 
Arjan Das transferred, Lala Achhru Ram, 
in my opinion, had no jurisdiction under 
section 476, Criminal Procedure Code, to 
order the prosecution. Moreover, Lala Achhru 
Ram would have no jurisdiction under section 
195, Criminal Procedure Code, to sanctfon a 
prosecution in respect of either of the two 
statements. 

The above view is supported by Karttk Ram 
Bhakatv. Emperor (2) and as the Magis- 
trate’s order appears to have been passed 
without jurisdiction. I report the case for “the 
orders of the Chief Court. . 

ORDER or REFERENCE ro A DIVI- 

SION BENCH. 

Rattigan, J.—The question involved is 
one'of importance and no little difficulty. 
The views of the Calcutta High Court, Begu 
Singh v. Emperor (8), Kartik Ram Bhakat v. 
Emperor (2) are opposed to those of the 
Madras High Court, Ranga Ayyar v. Emperor 
(4). The question should be decided by a 
Division Bench and I direct accordingly. 

Mr. Duni Chand, for the Accused. 

Judgment.—tThere is some #onflict 
of authority on the point referred to us, but 
the weight of it is on the side of tho view 
that itis only the individual Magistrate be- 
fore whom the offence was committed in 
Court who can take action under section ° 
476, Criminal Procedure Code. This appears 
to be logical, for otherwise there is no 
particular reason why the former should 
be restricted to the particular “ Court” in 
which the offence was committed and should 
not extend at least to any Oourt to which 
it is subordinate. The reason in Phtna 
Singh v. The Empress (1) supports this view, 
though that judgment does not deal directly 
with the exact point now before us. In 
Ranga Ayyar v. Emperor (4) it was held 
that the Magistrate of the same Court could 
direct a prosecution under section 476, Orimi- 
nal Procedure Code, though the Magistrate 
who made the order under section, 476 was 
not the Magistrate who tried the case. Bub 

85 0. 114 ; 7 Or. L. J. 184. 

3) 34 0. 55l; 5 Cr. L. J. 398. 

4) 29 M. 831 ; 4 Or. L, J. 176, 
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in Bégu Singh v. Emperor (83) laid down 
the rule that only the Judge or Magistrate 
who. actually tried the case in the course of 
which the offence was considered to be commit- 
ted could take actionunder section 476, Crimi- 
nal Procedure Code. With this view we agree. 
In-the case above quoted Maclean, C. J.s 
remarked “Looking to the language of the 
section it would be a strong thing to say 
thab any ene might come some months after- 
wards and ask another Judge who had 
not tried the case to exercise summary and 
what I may call the immediate powers under 
that section, the proper course would be to 
proceed under section 195.” This view was 
followed in Kartik Ram Bhakat v. Emperor (2), 
and we hold it to be the correct one and we 
answer the reference accordingly. 





(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
Seconp Crv APPRAL No. 1135 or 1905. 
February 19, 1909. ig 
Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
CHIDAMBARA POTHAN—PLarntirF— 
APPRLLANT | 
versus 
POONGAVANAM-—Durenpaxt— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 53 (2)— 
Gift to defraud creditore—Sutt to set aside yrft— 
Onus of proof, 

* Ina suit to set aside a gift alleged to have been 
made with intent to defraud creditors, where judg- 
ment hes been obtained by plaintiff against the donor, 
the onus is on the donee to show that the donor was 
in a position to pay his debts apart from the property, 
the subject of the gift, 

Second appeal against the decree of the 
District Court of Tanjore in Appeal Suit 
No. 946 of 1904, presented against the 
decree of the Court of the District Munsif 
of Kumbakonam in O. 3. No. 273 of 1903. 

Mr. K. Ramachandra Atyar, for ‘the 
Appellant. 

Mr. E. Sreenivasa Atyanyar, for the Respond- 


ent. 

Order.—tThe District Judge has clear- 
ly wrongly thtown the burden of proof 
upon the plaintiff. The burden in the cir- 
cumstances was npon the defendant, the 
donee, to show that at the time the gift 
was made, the donor was in a position to 
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pay his debts apart from the property, 
the subject of the gift. This is clear from 
paragraph 2 of section 53 of the Transfer 
of Property Act. We muat, therefore, ask 
the District Judge to find on the evidence 
on record in the light of these observations 
whether the gift to the defendant was 
made to defeat creditors. The finding should 
be submitted within 6 weeks and 7 days 
will be allowed for filing objections, 

In compliance with the above order the 
lower Court submitted the following 

FINDING. 1. The order of remand 
imposes the burden of proof on defendant, and 
the question is—whether the gift to her 
was made to defeat creditors. 

2. The decree under execution was obtain- 
ed in a pro-note of 1898, which renewed 
two prior notes in 1895 and 1896. It is 
urged for defendant that payments wero 
made by the debtor on these notes” in 
1896, 1897, 1898, of above Rs. 800, by which 
the amount due was reduced to Rs. 500 at 
the date-of the note sued on Exhibit (B). 
This does: not prove anything as to the 
debtor’s right to expect that he could dis- 
charge the last mentioned of 1899. There 
is then the evidence of. plaintiff that on 
the date of Exhibit (B) the debtor had a 
house of his own and the hypothecated 
house, +.e., that in suit, It is only clear 
that the debtor has disposed of it, since 
he said in evidence, “I have no house of 
my own now. I have no immovable: pro- 
perty now. I am living, in the house of 
Ayya Pathan,” plaintiff’s admission refers 
only to the date of his advance, not to 
the date of the gift to defendant. 

Paragraph 6 of the plaint contains reference 
to some other properties which are not 
referred to in the evidence. Farther, it 
was defendant's duty to produce details re- 
garding them, if she wished to contend 
that the debtor could rely on them as 
available assets for the purpose of repay- 
ment of plaintiffs’ debt; the plaint siate- 
ment only indicate that they were not so. 
On the other hand the relationship of 
defendant to the debtor and the easily as- 
serted nature of the excuse suggested for 
the gift, the request of a dying father, are 
material. The debtor’s evidence is, “1 have 
no means of paying the debt due to plain- 
tiff” and the absence of any explanation 
on his part as ta his possession of means 
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in 1899, supports plaintiff's case. Defend- 
‘ants frst: witness went so far as to say 
that. the debtor was customamly coming to 
the suit house. 

. There ig no doubt, no evidence that 
thera are creditors. But defendant has not 
‘proved that her donor was, at the date -of 
the gift, in a position to pay his debt to plain- 
tiff, apart from property gifted. Tho finding 
is, therefore, in plaintiff's favour that the gift 
was made to defeat creditors, 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Court, the Court delivered thie 
following ; 

Judgment.—wWe accept the fatur. 
The decree, of the District Jndge is revers- 
ed and the decree of the District Munsif 
restored with ‘costs in this and the lower 
mppellate Court. J 
> , Appeal allowed. 





(173 P. R. 1909 ; 114 P. W. R. 1909.) 


sf PUNJAB ‘CHIEF COURT. 
-~ Civit REPERENGE No. 61 or 1908. 


¢ : February 4, 1909. 
i Present: —Mr. Justice Rattigan and 
e Mr. Justice Shah Din. 
5 BIN DU—DEPRNDANT—ÅPPELLANT 
s versus 
A Musammat BUGQLI——PLAINTIFE— 
é RESPONDENT. 
Muhammadan, Lau—Marriage—Gwil contract— 


‘Free consent of, adult female — eysentral-—Con- 
„sent obtained lg coeciin or undue influence rendera 
‘marriage wmvalid—Contract Act (IX of 1872), 8. 
t—Acyuiescence— Silence for io years uniccompanied 
by overt act of recogniliun 

« Marriage under the Muhammadan Law is esson- 
tially a Civil contract, and like all other contracts, 
freedom of consent in the contracting partics is one 
~of the essontial conditions of ita validity, 

» When a Muhammadan female attains the ago 
sof puberty, she becomes sur juris in the cya of 
“her porsonal law, and a contract of marriage to 
‘which she does not consent of her own freo will, 
‘will not be binding upon her. 

« Abdul Kadir v Sulima, 8 A. 149; Asgur Alt 
Choodhry v. Muhubbut Ali, 22 W. R 408; 13 B.L R. 
: Ap. 84, relied upon. 

Tho marriage of an adalt woman, to which she 
‘does not give her free consent, and which is forced 
‘upon her by the mombers of her brotherhood, is 
.mvalid. Where the consent is given on acconnt 
of the existence of coercion or undue influence, the 
contract of marmage is voidable at the option of 
“the party whose consent is so obtained. 

1 Mere silence on the part of a pardanashin 
woman for two years after the so-called marriago, 
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unaccompanied by any overt act guch ng would 
‘inyolve an unequivocal recognition of the subsist- 
tence of the matrimonial alhance, does not amount 
to acquiescence which would preclude her from 
.obtuining a declaration as to the invalidity of har 
marriage. 


_ Case referred to by 5. Clifford, Esquire, 
Additional ‘Divisional Judge, Delhi Division, 
‘on 8rd September, 1908. 

- Mr. Gobind Ram, for the Appellant. 

~ Mr. Gokal Chala: for the Respondent. 

i i J udgment , 


> Shah Din, J —This is a reference ERT 
“by the Additional Divisional Judge, Delhi, 
ander section -617 of the Code of Civil 
‘Procedure, 1882. 4 
> Tho material facts of the case ont of which 
this reference has arisen are briefly as 
follows :—- - + | 

In or about the year 1905 Musammat 
Bugli, butcher by caste, who had been married 
to ono Wali Muhammad, also a butcher, 
became a widow owing to the T of her 
husband. 

Some time in 1906 the menia ‘of the 
brotherhood of Musammat Bugli brought 
pressure to bear upon hor father and brother- 
inlaw (sister’s husband) to. agree to ber 
being re-marriel to Wali Muhammad’s 
younger brother, named Bindn, a boy of about 
five years of age, under penalty of being 
otherwise excommunicated from the brother- 
hood~A. bond for Rs. 100 and another for 
Rs. 1,000 were taken from the father and 
the brother-in-law, respectively, to ensure 
‘their tarrying out the wishes of the deceased 
husband’s relitives in this particular, ane 
their consent having -been thus secured .to 
the proposed second marriage of Musammat 
Bugli, the woman, who was then about 19, 
and the boy Bindu then aged only five yearg, 
were united in the bonds of matrimony by 
the usual mkah ceremony being performed 
in the presence of the butcher fraternity. 

In May 1908 Musammat Bugli brought 
the suit which has led to the present reference 
‘for a declaration that her marriage with 
Bindu was null and void and unenforceable, 
-principally on the ground that the nikah 
ceremony had been gone through without her 
-consent having’ been obtained thereto. and 
thet she having long bedore- that, time 
„attained her puberty, such consent was 
essential to the validity 9f the contract ‘of 
marriage. 

» For the defendant ; it wag pleaded that the 
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plaintif had giyen her free consent to the 
marriage, in question, which was, therefore, 
perfectly .valid, and that in ny case the 
marriage could not. bə- set aside, as the 
plaintif had by her conduct acquiesced in 
tho same, ant eaa estopped from EE 
its validity. 

The first Cane found that the nikah cere- 
mony had been performed without the plaintiff's 
‘consent being obtained as required by Muham- 
madan Law, that the contract of marriage was, 
therefore, void ab zntéjo,and that the plaintiff 
‘had not by her conduct.in any way ratified 
it. Upon these findings the first Court 
decreed the plaintiff's, claim. 

4 On appeal the Additional Divisional J udge 
stated the questiens which arose for deter- 
mination in the following terms :— 

1. Whether the nikah was performed 
without the consent of the plaintiff P ` 

2. Whether in any case the marriage was 
forced on her, and if so, whether it is 
binding? 

: 3. Whether there was subsequent acquies- 
cence, and the marriage became binding P 

4. Whether by reason of the age of the 
defendant at the time, ‘the marriage is 
invalid, ~ 
~ Upon the questions thus formulated he 
found (1) that the’ plaintiff did give her 
consent to the nikah ; (2) that the marriage 
was practically forced upon the plaintiff, she 
not having freely consented to the marriage 
or the nikak ceremony being performed, and 
that consummation not having taken place, 

-¢he marriage should, not be held as valid ; (3) 
thatthe plaintiff sabsequently acquiesced in 
the marriage contract, and was not, therefore, 
mow at liberty to urge that she did not freely 
consent to the marriage ceremony being 
performed ; and (4) lastly, that the marriage 
was not invalid by reason of the defendant's 
tender age at the time. - 
» As, . however, the learned Additional 
‘Divisional ‘Judge entertained considerable 
idoubts upon the second and third questions 
‘as set out above, which in his view were 
questions of same importance, he, on the 
basis of his findings, dismissed the plaintifi’s 
suit contingent upon the opinion of this Court 
on the questions aforesaid which -he has 


ereferred. to this Court for decision under - 


section 617, Civil Procédure Code, 1882. 
Tt appears to me that so far as the second 


question. is concerned, the view of the .Addj- | 
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tional: Divisional-Judge that thé martiage in 
question is invalid is perfectly sound, being 
amply supported by the provisions of the 
-Muhammadan Law on the subject. 5 

But before I proceed to discuss theke 
‘provisions, I think it necessary to set out in 
some detail the finding of the learned Judge 
“on the point of the plaintiff’s consent to the 
marriage, He observes: “Upon the second 
_question, however; I am quite clear that 
the marriage was practically forced upon 
plaintiff, and that she did not .consent to 
the marriage or nikah: ceremony being 
performed. It is in eyidence that the 
‘brotherhood assembled .20Q men or go, and 
insisted on the woman being married to 
:some member of the family of her. deceased 
husband, and she was probably told by her 
own family to elect to marry the defendant, 

-who wasonly five or six years of age at the 
time, in the hope of her subsequently 
‘seeing her way out of the business, as the 
-marriage could not then be possibly 
-consummated, 
. “A writing of some sort for Rs. 1 5000 was 
taken from her sister’s husband to prevent 
his interference, and a bond for Rs, 100 was 
-taken from her father to compel him to carry 
out the wishes of the brotherhood.” | |, 

The learned Judge then goes on to say :— 

“Tt seems tome that a marriage forced, 
as this one was, should not be upheld as 
„valid, especially as consummation has not 
taken place ; but I can find no authority on 
the point under Mohammadan Law.” 

At the time of the marriage under considers- 
ation, the plaintiff was, it is admitted, about 
:19 years of age and thé defendant about five ; 
and it is further conceded before us that 
“Wali Muhammad, the deceased husband of 
the plaintiff, was an adult, and that consum- 
‘mation had taken place ‘before his death, 
-which occurred about three and-a half years 
before suit. 

It is further found by the Divisional J ndge 
that the plaintiff did not give her free consent 
- to the marriage, which was forced upon, her. 
Such being the facts of the case, I- have no 
«hesitation in holding ‘that the marriagé in 
question is invalid according to Muhammadan 
_ Law. 

There is ample authority .in support of the 
: proposition that antong, Muhammbdans 
marriage is a Civil contract, and that, as, is 
the case with. other. contracts, ` freedom: of 
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consent in the contracting parties is one 
of the essential conditions of its validity. 
When a Muhammadan female attains the 
age of puberty, she becomes suit Juris in the 
pye of her pefgonal law, and a contract of 
marriage to which she does not consent of 
her own free will, will not be binding upon 
her [see Tagore Law lectures for 1878, 
page 291, Abdul Kadir v: Salima (1), Asgur 
Ali Chowdhry* v. Muhubbut Ali (2), 
Baillie’s Digest of Muhammadan Law, 
pages 4, 10, 55, Amir Ali’s Muhammadan 
Jsaw, Volume II (2nd edition), pages 270, 
271, 280, 288, 289, 326, Wilson’s Anglo-Mu- 
hammadan Law, pages 80 and 131, Abdul 
Rahman’s Institutes of Mussalman Law, 
-pages 4, 31,32]. A few extracts from the 
above-cited authorities will sufficefor purposes 
of the present case. 
Baillie at page 10 of his Digest says :— 
The consent of the woman is also a condition 
(of the validity of the marriage contract) 
when she has arrived at puberty, whether 
she be a virgin or a ‘thuyyiba’, that is, 
“one who has had commerce with a man; so 
that according to us a woman cannot be 
compelled by her guardian to marry.” 
Again, at page 55 of the Digest we find: 
“No one, not even a father or the Sultan 
ean lawfully contract a woman in marriage 
who is adult and of sound mind without her 
own permission, whether she be a virgin 
or a thuyyibah’. And “if any one should 
take upon himself to do so, the marriage is 
suspended on her sanction; if assented to 
by her, it is lawful ; if rejected, it is null.” 
The above passages are translations of the 
text of the Fatawa-t-Alumgirt, a work of 
high authority among Indian Mussalmans. 
In Amir Ali's Muhammadan Law we read 
at page 270 — 
Regarded asa social institution, marriage 
under the Muhammadan Law is essentially 
a Civil contract * * * a marriage contract 


as a Civil institution rests on the same 
footing as other contracts.” 

At page 271 occurs the following 
passage :— 


“Among the conditions which are requisite 
for the validity of a contract of marriage”, 
says the Fatawa-t-Alamgtri, are understanding, 
puberty, and freedom in the contracting 
parties * * *”, Again at puges 288, 289 

1) 8 A, (49 at pp. 154, 155. 
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we find: “When a marriage is contracted 
on behalf of an adult person of either 
sex, it is an essential condition to its 
validity that such person should consent 
thereto ; or, in other words, “marriage con- 
tracted ‘without his or her authority or 
consent is null, by whosoever it may have 


‘been entered into.” 


The above proposition is supported by the 
authority of Fatawa-i-Alumgirt, Fatawa Qazi 
Khas, and Sharaya. ` 

To a similar effect is the statement of the 
law by Wilson in paragraph 23 (page 181) of 
his Digest (Qnd edition) : “ A sane adult of 
either sex is legally free to contract a marri- 
age without the intervention of any guardian 
and to repudiate any marriage contract 
made for him or her without his or her 
consent,” 

In Abdur Rahman’s “ Institutes of 
Mussalman Law,” article 58 (page 81) runs 
as follows : :— 

“ A woman who has attained puberty, whe- 
ther virgin or otherwise, cannot be compelled 
in marriage ; she must be consulted and her 
consent obtained.” 

As regards the nature of the consent re- 
quired to be obtained from an adult woman 
in a case like the present, and the effect 
of consent procured by coercion on the 
validity of the marriage, the authorities are 
equally explicit. 

Amir Ali's Muhammadan Law, 
298 :— 

“The consent may be given either in 
express terms or by implication. In the 
case of a girl who has been once married 
or is aware of the nature of the matrimonial 
contract, the consent is required to be 
express.” 

Abdur Rahman’s 
(article 54) :— 

“An adult woman who is not a virgin 
cannot be given in marriage unless her 
consent is obtained in (express) words, or 
by an act which implies her consent, and 
if consulted by a near or distant relatioh she 
remains silent, her silence does not amount 
to consent.” 

Lastly, Amir Ali, at ssh 326 of his work 
says :— 

“When consent toa Sinaia of marriage 
has been obtained by force or fraud, such 
a marriage is invalid, unless ratified after 
the coercion has ceased, or the duress 


page 


Institutes, page 32 
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has been removed or when the consenting 
party being undeceived has continued the 
assent.” 

The above-mentioned authorities constitute 
ample warrant for the view that the 
mariage of Musammat Bugli with Bindu to 
which, as found by the Additional Divisional 
Judge, she did not give her free consent, 
and which was forced upon her by the 
members of her brotherhood, was invalid, 
and it follows that unless she is estopped or 
otherwise legally precluded from doing so, she is 
entitled to have the marriage declared of non- 
effect. 

The Indian Contract Act expressly pro- 
vides, in section 10, that an agreement is 
a contract only if made by the free con- 
sent of parties competent to contract, and 
consent is said to be not free when it is given 
on account of the existence of coercion, undue 
influence, etc. 

In such cases the contract is voidable at 
the option of the party whose consent was 
so obtained. The Muhammadan Law, no 
less than the Indian Contract Act, recognises 
that the element of obligation underlying 
a contract of marriage springs primarily 
from the free consent of the contracting 
parties when each is sut juris, and that where 
the so-called consent is constrained ‘or in- 
voluntary, the party so consenting will 
not be held bound by the resulting con- 
tract. 

For the foregoing reasons my opinion on 
the second question referred by the Additional 
Divisional Judge is that the marriage in ques- 
tign is wholly invalid, 

Upon the third question referred, I am 
equally clear that the alleged acquiescence 
on the part of Musammat Bugli in her 
enforced matrimonial alliance with Bindu is 
not established, go as to preclude her from 
impugning its validity. Ina case like the 
present, the question of acquiescence is a 
mixed question of law and fact, as its decision 
ha upon the legal inference to be drawn 

irom all the facts disclosed by the evidence 
altace by the parties. The sole circum- 
stance on which the Additional Divisional 
Judge has based his finding of acquiescence 
in this case is that the plaintiff. has kept 


silence for two years after the enforced 


marriage, afid that she has not come forward 
earlier to have it set aside. 


is,” gays the learned Judge, $ whether, 
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plaintiff’s silence for two years can be treated 
as acquiescence, 1 think it certainly points 
to acquiescence and shonld be held to be - 
such, and that it validates the marriage, 
though originally she did not freely consent, - 
and the marriage was really forced upon her.” 
Now, it is in evidence that the plaintiff is a - 
pardanashin lady, and that she wept when - 
the proposal of a marriage with Bindu 
was made to her, and gave no explicit 
answer, her mother authorizing the nikah 
to be read. Though it has been found that _ 
she did consent to the marriage, the so-called - 
consent was extorted under such circum- 
stances, and the pressure that was brought ' 
to bear upon her father and brother-in-law : 
(apparently the only male members of the : 
family) by the leading men of her brother- ’ 
hood to agree to the ceremony being per- ' 
formed was so great, that it was impossible ` 
for the plaintiff to assert her indepen- 
dence for a long time after the ceremony - 
aforesaid. ' 

The seclusion in which Muhammadan 
women are obliged to live, according to the 
custom of the country, and the many re- ` 
straints upon the exercise of independent 
action on their part which that seclusion ” 
imposes, must always be given due weight 
to in a case like the present ; and when that 
is done, mere silence on the part of the 
plaintiff for two years after the so-called 
marriage, unaccompanied by any overt act 
such as would involye an unequivocal re- 
cognition of the subsistence of the matrimonial 
alliance, loses the importances that it would 
have possessed under a different set of cir- 
cumstances.” 

The husband was a mere child with whom 
consummation of marriage was impossible ` 
for many years to come ; the father and 
the brother-in-law ofthe plaintif were, as 
we have seen, unwilling instruments of 
social oppression in the hands of a brother- 
hood callously intent upon repressing the 
least attempt at the exercise of free volition ` 
on her part; she must have been told, as 
the Additional Divisional Judge hints, that 
the nikah ceremony may be gone through ' 
in order to’ appease the brotherhood and, 
satisfy their sense of honour, but that she 
could throw off the galling yoke as soon gg ° 
the first favourable opportunity presented 
itself. Under these circumstances, it is some.’ 
what difficult to perceive how she could... 
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and indeed why- she shonld,——have taken 
any action immediately or soon after her 
enforced marriage to have it set aside. 

It is both dificult and odious for 8 
pardanashin woman to have resort to a Court 
of law to obtain redress in respect of a 
social wrong, however serious it may be, 
and mere inaction or a little delay on her 
part in safeguarding her rights or in seeking 


a remedy provided by law, does not, as a- 


rule, taken by itself, amount-to acquiescence 
in that wrong so as to debar her from obtain- 
ing proper relief. 

.I, therefore, hold, differing from the Ad- 
ditional Divisional Judge, that the plaintiff’s 
silence for two years in this case does not 
prove that she had acquiesced in her marriage 
‘with the defendant, and that she is not pre- 
cluded from obtaining a declaration as to its 
invalidity. ` 

Under section 621 of the Code of Civil 
Procedure, 1882, I would set aside the decree 
of the lower appellate Court and restore 
that of the Court of first instance, and 
I. would award to the plaintiff her costs 
throughout. 

Rattigan, J.—I salire agree and have 
nothing to add to my brother’s exhaustive 
judgment. 
him. 


’ 
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(Not reported yet elsewhere.) 
CALOUTTA HIGH COURT. 
SECOND Civi APPEAL No. 2090 oF 1907. 

July 1, 1909. 


Present :—Mr. Justice ‘Chitty and Mr. Tatia ` 


Carnduff. © 


LAKHYA DASYA-Pramrins—Arrmiane 


UMAKANTO CHUOKERBUTTY AND ‘ 
ANOTHER— DEFENDANTS—RE&SPONDENTS. 

P: obate granted but not issued —Effect of —Represent- 
ation of ema and Administration Act (Y of 
1881), s. 

Paks is necessary before an executor can be 
sued as such and as representing the testator’s estate. 

An executor cannot be made liable until he has 
accepted the position of executor and he cannot be 
said to have fally accepted that position until he 
obtains probate. 

Therefore, where the executor named in the will 


applied for a grant of probate, and an order was" 


made to the effect that probate be granted to him, 


but in fact no probate was granted, because he did: 


not pay the necessary fees, and it appeared’ that 
he-had not intermeddled with the estate in any way: - 
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The order will be a8 proposed by” 


* negatived. If that decree be 


ba 


Held, that if be is sued in Sn of. the estate, he’ 
does not respresent it, and, therefore, the decree, if 
any be made in such suit, will'not bind the estate. 


Appeal from the decree of the District 
Judge of Rungpur, dated July 20, 1907, 
affirming that of the first Munsif of Kuri- 
gram, dated April 18, 1907. ` 

Babus Nil Madhub "Bose and Shtb Ohandra, 
Palit, for the Appellant. 

Babu Mohini Mohan Ohuckerbutty, for the 
Respondents. 

Judgment.—tThis was a duit by La- 
khya Dasya, widow of one Nyasa Das, to re- 
cover possession of certain lands on declaration 
of her title thereto and for that purpose to have’ 
set aside the decree in Suit No. 222 of 1897 
and the sale in execution .df that decree in 
case No. 609 of 1899 as illegal, fraudulent 
and without consideration. The plaintiff's 
suit has been dismissed by both the Courts 
below and she has preferred this second ap-" 
peal to this Court. 

The question argued before us is | whether, 
the learned District Judge was right ‘in’ 
holding, first, that the plaintiff’s suit wak 
barred under section 244 of the Code of, 
Civil Procedure, 1882, and, secondly, that 

in the former suit the estate of Mohe Narain, 

the father of Nyasa Das, was sufficiently res 
presented, ° 

To ‘take the question of section 244 


t it is clear that, that section could von 
“be a bar ‘if the plaintiff's right to set asida 


222 of 1897- was 
held to be, 
good, then no doubt, as Nyasa Das was. 


the decree in suit No. 


“a nominal party to that. Suit and as, the 


present Plaintiff is his representative, ‘an’ 
application td“ set aside the sale | ‘would 
have to be made under section 244 and- a 
separate suit would not lie. But ‘it is 
questionable whether the decree in execu- 


` tion‘ of which that sale took place can ite! 


self'stand, and to setaside the decree a suit 
would clearly be necessary. The parties 
defendants in that suit were Nyasa Das; 
son of Mohe Narain, as heir of his father 
and Kalidas Chuckerbutty, the defendant No. 
3 in this suit, as executor of the will of 
Mohe Narain. It is now urged that Nyasa 
Das was in fact of unsound mind, that the 
summons which was alleged to have been 
served on him was but ®nominglly served 
because he wag not competent to understand 
the contents of it, awd that thus he did 
not properly’ sppresent his father's estate 
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With regard to the executor, itis urged that 
he had not obtained probate of the will 
from the Court, and so he too did not re- 
present the testator Mohe Narain. The 
learned District Judge has found that Kalidas 
as the execator named in the will was 
fully qualified to represent the estate of the 
testator. The facts are that he applied for 
a grant of probate on the 24th February 
1896 and an order was made by the District 
Judge on the 27th March 1896 that pro- 
bate be granted to him; bat as a matter 
of fact no probate was in the proper sense 
of the term granted to the executor be- 
cause he did not pay the necessary fees for 
that purpose. He does not appear, so far 
as we can see, to have intermeddled in 
any way with the estate and he has not 
from that time till now taken the necessary 
steps to- complete the grant of probate to 
himself. Probate os defined in section 3 
of the Probate and Administration Act, 
1881, is necessary before an executor can be 
sued as such and as representing the testator’s 
estate. This is well- established and the 
learned pleader for the respondent has 
not been able to show us any authority to 
the contrary. The learned District Judge has 
proceeded upon sections 4 and 12 of, the 
Probate and Administration Act, but 
those sections do not affect the actual 
question before us. An executor cannot be 
made liable until he has: accepted the 
position of executor and he cannot be 
said to have fully accepted that, position until 
he has obtained a grant: of probate from the 
Coyrt. It is true that he has certain powers 
before that date and it is also.trne that under 
gection 12 probate when granted . renders 
valid all intermediate acts from .the death 
of the testator. But that is, not enough. 
With regard ‘to suits, there are matters in 
which he does not fully represent the estate, 
and there is no authority for saying that 
an executor,” who has not obtained probate 
and is sued in respect of the estate fully 
represents it. The learned District Judge 
taking an erroneous view of the case in this 
respect has thought it immaterial to decide 
whether Nyasa Das was or was not insane at 
the time of the suit but in the view which 
we take this becomeg an important issue: and 
we think that the case must go back for 
its determination, It has been held that 
the provisions of the Code of Civil Procedure 


of 1882 with respect to the representation 
of lunatics is not exhaustive and that a guard- 
jan ad litem should be assigned to a defend- 
ant who is of unsound mind although not so 
found. If Nyasa Das was, in fact, of unsound 
mind at the date of the suit and the date 
of the service of summons upon him, it is 
clear that he should have been represented 
by a guardian ad litem, that he was not 
in a position to defend the suit himself and 
he would, therefore, not be for the purpose 
of the suit a proper legal representative of 
his father. We, therefore, set aside the decree 
of the learned District Judge dismissing the 
appeal and remand the case to him for the 
determination of the issue whether Nyasa Das 
was or was not insane at the time of the 
institution of the suit or of the deeree and 
for the disposal of the appeal in accordance 
with such finding. The learned District Judge 
may consider the propriety of admitting fur- 
ther evidence onthe point if he thinks that the 
evidence on the record is not sufficient to en- 
able him to come to a proper. decision in 
the case. Costs of this appeal will abide 
the result, i | 


(72 P. R. 1909 ; 112. P. W.R. 1909.) 
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` THE MUNICIPAL < CORPORATION or. 
SIMLA—DEFENDANT-—RESPONDENT. 

' Limitation Act (XV of 1877), 8. 24, sch. II, arts. 
2, 88—Suit for ċompersation for damage resulting 
from act dons ‘in pursxance ef an enactment—Limit. 
ation—“ To be tn pursuance of any enactment,” interpre- 
tation of—Scope and, applicability of art. 2 Conse. 
quential damage—Starting point of limitation—-Punj- 
ab Muncipal Act (XX of 1801), sa. 1204, 120C 
—KEffect of omission of notice under s, 1206 on 
limitation, 

Article 2, schedulo II, of the Limitation Act is 
intended to afford protection to persons doing acta 
in pursuance of some enactment in force and the 
limitation which it presotibea applies to all cases 
when the defendant intended to act upon powers 
given by the enactment. It is not necessary that 
the defendant must at the time of doing the act 
openly assert or inform the other party that he 
is acting in pursuance of a particular enactment, 


820 


INDIAN OASES. 


[1909 


RICHARD WATSON ©. MUNICIPAL CORPORATION OF BIMLA. 


It is sufficient for him to show that in doing the 
act he was at the time under the honest belief 
that his act was authorised by Statute. Ganesh Dass 
v. O. F. Ellis, 160 P R 1883, followed. Ganesh Das 
v. C F. Elliot, 124 P.B 1881, referred to. 

Where the construction of a sullage drainage 
system is authorised by the provisions of section 
120A of the Punjab Municipal Act, the omission 
to give notico as prescribed by section 1200 does 
not affect the applicabihty of article 2 of the 
Limitation Act. 

Collector of Fureedpur v. Gooroo Das, 5 W. R. 187, 
referred to. 

Hven where compensation is claimed for damage 
resulting from the consequences of the acts of a 
public body done in pursuance of statutory Powers, 
the case is governed by article 2. The mere fact 
that damage resulted to plaintiff’s estate from the 
doing of such an act, not immediately but after 
tho lapse of some months, does not affect the ap- 
plicabilty ofthat article, though it does postpone 
the accrual of the cause of action until such time 
as the damage occurs. Roberts v. Read, 14 R. R. 335, 
relied upon. 

A suit instituted on the 5th February 1908 for 
compensation for damages in respect of an injury, 
occurring about the 3rd August, 1906, cansed by 
the construction a sullage drainage system by the 
Monicipality in 1904-5, is barred by time under sec- 
tion 24 and article 2 of the Limitation Act. 

Appeal from the decree of W. Malan 
Esquire, District Judge, Simla, dated the 
23rd March, 1908. 

Messrs. Shadi Lal and Petman, for the Ap- 
pollants. 

Mr. Saunders, for the Respondent. 

Judgment.—tThe plaintiffs in this 
case are the executors under the will of the 
late Mr. Thomas Bliss, and the Municipal 
Committee of Simla is the defendant. The 
claim is for the sum of Re. 14,491-15-5, with 
costs and interest at such rate as the Court 
may deem reasonable, and the grounds upon 
which this claim is based are set forth 
very clearly in the plaint which runs as 
follows :— 

1. “That the late Thomas Bliss, who 
died at Hammersmith, Middlesex, England, 
on the 23rd day of February 1907, was the 
sole proprietor of the estate in Simla known 
as Combermere House, and that the above- 
named plaintiffs are executors appointed by 
his will, of which probate was granted to 
them by the District Judge of Simla on the 
15th day of November 1907. 

2 “That by a notice, dated 26th October 
1901, under section 120 (c), of Act XX of 
1891, the defendant intimated to the plaintiffs 
his intention to commence operations con- 
nected with the laying of pipes through the 
plaintiff's estate, in neply to which the 


plaintiff, on the 18th November 1901, through 
his legal adviser, gave the defendant due 
notice that the ground, belonging to the said 
estate had no strength or cohesion, was friable 
and crumbly, and that any interference with 
the soil might endanger the house, and that 
the laying of pipes should not be undertaken, 
and if the defendant proceeded with the work, 
the plaintiff would hold him liable for all or 
any damage accruing therefrom. To which 
the defendant replied by his letter No. 3954 
of the 11th December 1901, forwarding copy 
of a letter No. 188 of the 7th idem, from the 
Executive Engineer, Simla Extension Works 
Division, admitting that Combermere House 
was a very unsafe ground, that damage had 
accrued to the estate the previous winter in 
carrying out repairs, that the position origin- 
ally chosen on the nalla side of the shop would 
be objectionable for laying the pipes and 
dangerous to the safety of the shop if any 
hillside cutting were undertaken, and in 
consequence of these objections another line 
was chosen on the other side. ` 

3. “That the defendant by his letter No. 
5799 of the 6th December 1904 again 
intimated to the plaintiffs that it was decided 
to introduce ‘a sullage water drainage system’ 
from the precincts of the United Service 
Club through plaintiff’s estate to the Cart 
Road andthe Hotel Metropole, and that any 
damage to the Willside affecting plaintifi’s 
property would be made good by means of 
revetments, and this undertaking was repeat- 
ed in paragraph 10 of the defendant’s letter, 
No. 6004, of the 19thidem. But plaintiff 
‘was not satisfied with this undertaking and 
demanded from the defendant a, guarantee 
that any damage to the property itself would 
be made good, which, however, the defendant 
did not give, and plaintiff then duly served 
the defendant with notice, dated 31st idem, 
that defendant would be held liable for all 
and any damage caused by the said work. 

4. “That in consequence of defendant's 
gross and culpable negligence in carrying out 
the work, the hillside above the new cutting 
for pipes made by the defendant, the defend- 
ant having reverted to the‘ original posi- 
tion’ objected to in the letter No. 188 of the 
7th December 1901, from the Executive 
Engineer, Simla Extension Works Division, 
came down, which was duly intimated to the 
defendant by the plaiptiff in his letter of the 
lst March 1905, to which the defendant 
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replied by his letter No. 1331 of the 23rd tothe defendant under section 494 of the 


idem that the slip was in no way connected 
with the drainage arrangements recently 
carried out by him, but atthe same time 
admitting that the hillside at the place referred 
to had been in avery unstable state for a 
long time past. 

5. “ That in the months of July and 
August 1906, as the result of the cutting of 
the hillside by the defendant for the sullage 
works and his not adopting sufficient pro- 

` tective measures, the whole hillside, as mark- 
ed in red dotted lines in the plan annexed 
hereto, came down along with five outhouses 
of plaintiff’s estate, causing great damage to 
and rendering plaintiff's estate most dan- 
gerous and unsafe. This was duly intimated 
to the defendant by plaintiff in his Jettors of 
the 27th July and 3rd August 1906, respec- 
tively, in reply to which the defendant in his 
letter No, 1423 of the 14th August 1906, 
denied responsibility ; but stated that the 
hillside to the south of Combermere House 
was inan unsafe condition and recommended 
that protective measures should be taken; and 
further in reply to plaintiff's letter of the 20th 
August 1906, the defendant again in his 
letter No. 8555 of the 8th September 1906, 
repudiated all liability, while admitting that 
the hill was overorowded with buildings and 
geologically unsafe. 

6. Thatin cunsequence of the defendant’s 

88 and culpable negligence in introducing 
. a sullage water drainage system ’ through the 
plaintiff's estate, knowing that the whole hill 
was geologically unsafe, that Combermere 
House was on very unsafe ground, that 
damage had accrued to the said estate pre- 
viously in carrying out repairs, that the posi- 
tion chosen for laying the pipes had already 
been declared to be objectionable and danger- 
ous to the safety of Combermere House, and 
that the hillside had been in a very unstable 
state for a long time past, and without adopt- 
ing sufficient protective ‘measures, plaintiff’s 
estate has been seriously damaged and 
rendered unsafe, and in consequénce of the 
defendant’s repudiating all responsibility and 
liability, plaintiff has had to erect, after due 
notics to the defendant through plaintiff's 
legal advisery dated®12th November 1906, at 
his own expense, protective works of consider- 
able magnitude at a cost of Rs. 14,491-15-5 
as per account attached hereto. 

7, “ That due notice of suit has been given 


Civil Procedure Code. 

8. “That plaintiffs pray for a decree against 
defendant for the sum of Rs. 14,491-15-5, 
with costs and interest, at such rate as 
the Court deems reasonable from date of 
decree to date of payment, or such other relief 
as the Court deems fit.” 

In reply to this claim the defendant- 
Committee filed a written statement travers- 
ing generally the allegation in the plaint, and 
in particular pleaded : (1) that the suit for 
compensation was barred by the law of 
limitation, and (2) that plaintiffs had not 
given defendant-Committee the legal Statu- 
tory notice required by section 88 of the 
Punjab Municipal Act (XX of 1891). 

The District Judge framed four issues, but 
found it unnecessary to deal with the third 
and fourth, as his finding on the first issue 
was fatal to plaintiffs’ claim. He has, how- 
ever, held upon the second issne, that the 
notice given by plaintiffs to the defendant- 
Committees on the 28rd December 1906 was 
both legal and sufficient for the purposes of 
section 88 of the Act above referred to. This 
finding has not been challenged before us. 
The first issue was whether plaintiffs’ suit 
was barred by limitation, and upon this issue 
the learned Judge finds that the injury caused 
by defendant-Committee’s act occurred about 
the 8rd Angust 1906; that article 2 of the 
Limitation Act, 1877, is applicable to the 
case ; that plaintiffa had 90 days from that 
date in which to sue the defendant-Com- 
mittee ; that the said period of 90 days expir- 
ed on or about the 8rd November 1906, when 
the late Mr. Bliss was still alive, and that 
consequently the present suit, which was 
instituted on the 5th February 1908, .is 
barred under the said article. He has, 
accordingly, dismissed the suit with costs. 

Plaintiffs have filed an appeal from this 
decree to this Court, and we have heard 


the case elaborately argued on both 
sides, 
On behalf of the appellants Mr. Shadi Lal 


argues that article 2 of the Act is not appli- 
cable to the present case for the following 
reasons :— 

(1) In the first place the learned counsel 
contends that the defendant-Committee, 
when they constructed the sullage drainage 
system in 1904-05, were not acting in purst- 
ance of any Statutory provisions. He admits 
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that under section 120A of the Punjab 
Municipal Act, the defendant-Committee 
were empowered io construct this drainage 
system, but his argument is that they cannot 
be snid to have acted in pursuance of those 
Statutory powers because (a) they did not 
at the time inform the plaintiffs’ predecessor 
in title, Mr. Bliss, thafthey were acting in 
virtue thereof; and (b) they did not give Mr. 
Bliss the notice prescribed by section 1200 
of the said Act. h 

- For the first proposition Mr. Shadi Lal relies 
upon the judgment of Rattigan, J, in Ganesh: 
Das v. O. F. Elliott (1), and it may be con- 
ceded that that learned Judge’s opinion as’ 
expressed in the case cited does lend some 
support to the present argument. But it must 
be remembered that Smyth, J., differed from 
his colleague upon this point, and that the 
latter Judge’s views were subsequently en- 
dorsed by the Division Bench of this Court in 
Ganesh Das v. O. F. Elliot (2). In our opinion, 
and we state it with every possible respect, 
the latter view is correct. We cannot find any 
justification in the wording of article 2 of 
the Limitation Act for the proposition that 
it can apply only in those cases in which 
the defendant at the time of doing the act 
informs the other party in so many words 
that he is acting under such and such 8 
provision of law. We agree with Smyth, 
J., that “ where there is a provision of law 
limiting the time or regulating the procedure 
for bringing actions for things done in 
pursuance of an enactment, the defendant is 
entitled to the benefit or protection of such 
provision if he honestly bélieved in the ex- 
istence of a state of facts whioh, if it had 
existed, would have justified him under 
the enactment to do the thing complained 
of. The reasonableness of the belief is im- 
material, if the belief be honest, though it 
is an important element in determining the 
question of honesty.” We also agree with 
the same learned Judge’s opinion as sub- 
sequently expressed in Ganesh Das v. O. F. 
Elliott (1) that “article 2 is evidently 
intended to afford protection to persons 
doing acts, in pursuance of some enactment 
in force ” and, that “ the limitation which 
it prescribes applies to all cases when the 
parties are intending to act upon powers 
given by the enactment and not merely 


(1) 124 P. R. 1881. 
(2) 160 P. R. 1883. 


using it as a cloak for private purposes.” 

We cannot read the words alleged | to be 
in pursuance of any enactment,” as used 
in the article to mean that the defendant,' 
in order to claim the protection of the! 
article, must at the time of doing the act 
openly allege (t.e. assert) that he is acting 
in pursuance of a particular enactment. 
It is, we think, sufficient for him to show 
that in doing the act he was at the time! 
under the honest belief that his act was 
authorised by Statute. In the present casd 
there can beno doubt that the construction! 
of the sullage drainage system was authoris- 
ed by the provisions of section: 120A of 
the Panjab Municipal Act, ‘and whether or 
not the -Committee actually informed Mr 
Bliss at the’ time of undértaking the work; 
that they ‘were acting in virtue of the powers 
so conferred upon them, it is. admittedly 
clear that they ‘honestly | intended’ to act 
under those provisions and believed that they, 
had power to do so. Dut the'next argu- 
ment is that the Committce cre not entitled 
to rely upon the. powers given them by 
section 120A ofthe Municipal Act, becausé 
they did notgive Mr. Bliss the Statutory 
notice prescribed by section 120C. Tt is 
not clear that such notice was not giver 
in point of fact. Admittedly, the Committee, 
by its letter No. 5799, dated 6th December 
1899 (referred to in paragraph 3 ofthe 
plaint) did intimate to Mr. Bliss its inten? 
tion to introduce a sullage water drainage 
system through part of his estate, and 
there is nothing on the record to show 
that the operations in connection with this 
scheme were brought into effect on the 
Combermere estate within 14 days from the 
date of this intimation. But even if it be 
assumed that proper notice was not given, 
we fail to see how this omission can effect 
the applicability of article 2 of the Limitation 
Act. Whether they, gave the notice or not, 
the Committee were clearly purporting or 
intending to act in virtne of the powers 
given them by section 120A of the Muni. 
cipal Act, and it must be remembered that 
neither Mr. Bliss nor plaintiffs at any time 
complained of the absence of any such notice. 
Even in their plaint, which wa8 very care. 
fully drawn up by 2 professional lawyer, 
the plaintiffs do not ’allege that the com- 
mittee acted illegally or ultra vires in con- 
structing the sullage drainage system. All 
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that they complain of is gross and culpable 
“ negligence * on the part of the Gommittee 
in introducing the system through plaintiffs’ 
estate under circumstances which should (as 
plaintiffs allege) have made it clear to the 
Committee that the introduction of that 
system through the Combermere estate would 
be highly dangérous. No doubt the Act 
provides’ that due notice shall be given 
before » operations are commenced under sec- 
tion 120A, but whatever right a person 
may have agginst’a Committee if operations 
are .comthencéd on‘his property in the 
absence of guch ‘notice, we donot consider 
that in a case such as the present, where 
no objection ‘was. taken on this score to the 
proceedings of, the. Committee: during the 
time .that the operations were being carried 
out, .it- is ope: to the plaintiffs atthis very 
late stage of the case to contend that the 
Committee: 'cannot be said to have been 
acting under the provisions of the Municipal 
Act, simply because the notice-in question 
was not given. To this objection (even if 
it were otherwise tenable) the obyious answer 
would be that the plaintiffs did not at the 
time complain of the omission on the part of 
defendant-Committee to give this notice, and 
that even in their plaint they do not allege 
that the proceedings of the Committee in 
constructing the sullage drainage system 
were by reason of such omission rendered 
illegal or unauthorised by law. In point 
of fact this contention appears to be an 
after thought and to have been urged for 
the first time in this Court. But quite 
apart from all this, we do: not think that 
the contention carries any weight, and in 
this connection we would refer to the 
judgment of Seton-Karr, J., in The Collector 
of Fureedpur v. Gooroo Das Roy (8). In that 
case the learned Judge, in dealing with a 
very similar argument, observed :—“ I can- 
not endorse Mr. Allan’s argument that the 
law is applicable only where the conduct 
of the official has been legal, and that 
the Collector must be held to have acted, 
not under the Act, but altogether without 
and bpyond the Act, inasmuchas he acted 
illegally in collecting at Freedpur what 
had been already paid for at Jassore, and 
that illegal. acts are tantamount to acts 
done without any law at all, and are con- 
sequently not. liable to the rule of limit- 
(3) 5 W, B. 187. 


-ation especially laid dawa -for injured tax 


payers. The tax was levied under colour, 
and by aid of the Income-Tax Act, and the 
meaning of the redress open to individuals 
under the Act is that it should lie for 
acts done illegally, or against the intent, 
or beyond the provisions of the law, but 
still under colour of the same.’ : 

2. In the next place, the.learned dinane 
for appellants argues that article 2 is ap- 
plicable only to cases where the plaintiff 
seeks compensation for acts directly done 
in pursuance of Statutory powers and does 
not apply to cases where the plaintiff seeks 
compensation for damages resulting from,the 
consequences of such acts. In the present 
case, he contends that any claim for. com- 
pensation by plaintiffs preferred under, sec- 
tion 120A of the Municipal Act would fall 
under article 2, but that the present claim 
which is based on tort (i.e, the negligence 
of the defendant-Committee in constructing 
a drainage system through the Combermera 
estate, when they knew that the construc- 
tion of such a system was eminently dangerous 
in that locality) does not fall under article 2 
but under article 36 of the Limitation Act. 
Mr. Shadi Lal farther wished to argue that the 
claim could not fall under article 2, because the 
defendant-Committee had expressly agreed 
to build proper retaining walls and had 
failed todo so, but we disallowed .this con- 
tention as plaintiffs’ claim is based, in 
their plaint, not upon any alleged breach 
of contract, but upon neglience, pure and 
simple. In the Court below no attempt 
was made to allege a breach of contract 
of this kind,, and we refused to allow a new 
case to be set up for the first time in this 
Court. 

Reverting then to the contention that 
article 2 applies only to cases where com- 
pensation is claimed for the acts of a public 
body done in pursuance of Statutory powers 
and does not apply to cases where com- 
pensation is claimed for damage resulting 
from the consequences of such acts, we may 
at once state that we can find no authority- 
in support of the argument. Both parties 
are agreed that so far as this case is con- 
cerned, section 24 of the Limitation Act 
applies, and that the starting point for 
purposes of limitation must be computed 
from the 8rd August 1906 when: the damage 
occurred to the Combermere estate. Jn all 
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such cases plaintiff's cause of action is the 
damage dono to his estate, and this cause 
of action arises when the damage occurs 
and not when the withdrawal of support 
takes place (section 24 of the Act; cf. 
Wesi Leigh Colliery Ooy v. Tunicliffe (4). 
‘The only question then is as to the article 
applicable to the present claim P In our 
opinion, article 2 is clearly the article 
which governs the case. The act which 
was the causa causans was the making of the 
sullage drainage channel and that act was, 
as we have found, done by the Committee 
in pursuance of their Statutory powers. 
The mere fact that damage resulted to 
plaintiff's estate from the doing of that act, 
-not immediately but after the lapse of some 
months, does not affect the applicability of 
that article, though it does postpone the 
accrual of the cause of action until such time 
as the damage occurred. There is ample au- 
thority i in support of this view. In Mitra’s 

“Law of Limitation,” there is a note under 
article 2 to the following effect -—‘ If the 
act complained of (such as excavating a 
road) does not give rise to a cause of action 
until some special damage results there- 
from, (such as the falling of plaintiff's 
wall), the period will, under section 24, 
be computed from the time when the 
injury results.” The learned author does 
not, it is true, specify what this period 
is, but from the fact that the observation 
is made as a note to article 2, the obvious 
inference would seem to be that in his 
opinion the period must be that prescribed 
in that article. 

Again, in Starling’s Commentary upon 
the Indian Limitation Act, under article 
2, we have the following comment :— 
“When the time limited for bringing a 
suit was within six months after the accru- 
ing of the cause ofaction, and the defend- 
ants not having properly filled in an ex- 
cavation, some damage accrued to the 
plaintiff more than six months before the 
filing of the suit but the damage increas- 
ed till within six months before the suit 
was filed, it was held that the suit was 
within time; Orumbie v. Wallsend Local 
Board (5) By the operation of section 24, 
“the same result would be brought abont 
in this country.’ In other words, though 

(4) 77 L. J. Ch. 102; (1908) A. O. 27; 98 L. T. 4 
- (5) 1 Q. B. 503 (1891). 


the act of the Local Body did not per se 
result in such immediate injury to the 
plaintiff that he could have been entitled 
to sue at once for compensation, he must, 
in order to succeed, show that his suit 
for compensation was filed within the period 
of 90 days from the date when the injury, 
consequential upon the said act, actually 
occurred. The leading authority, however, 
upon questions of this kind is the case of 
Roberts v. Read (6). Jn that case the head- 
note runs as follows :— Though the General 
High-way Act (18 Geo. iii, 0. 71, s. 81): 
directs that actions against any person for 
anything done or acted in pursuance thereof 
shall be commenced within three calendar 
months after the act committed and not 
afterwards; yet if surveyors of highways, 
in the execution of their office, undermine 
a wall adjoining to the highway, which 
does not fall till more than three months 
afterwards, they are subject to an action 
on the case, for the consequential injury 
within three months after tho falling of the 
wall.” Lord Ellenborough, C.J., in deliver- 
ing judgment, remarked that “if this had 
been trespass, the action must have been 
brought within three months after the act 
of trespass complained of; but being an 
action on the case for consequential damage, 
it could not have been brought till the 
specific wrong had been suffered; and that 
only happened within three months before 
the action brought.” The clear inference 
from these authorities is that when a 
plaintiff seeks compensation for damages i in 
respect not of the original act done by a 
public body who purport to have acted in 
pursuance of Statutory powers but of the 
consequences of such act which have re- 
sulted in injury to himself, ho must under 
*article 2 sue within 90 days from the date 
when such injury occurred. If he sues 
within such period, his suit will be in 
time, but if his snit is brought after the 
expiry of such period, his claim will be 
barred. It would, we think, be anomalons 
to hold that while a claim for compensa- 
tion in respect of an act done by a public 
body in pursuance of its alleged Statutory 
powers must be brought wifhin 90-days from 
the time when such act was done, a claim 
for consequential damage subsequently re- 
sulting from the doing of such act can be 
(6) 14 R. R. 385. ` 
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brought at any time within two years from 
the date when the injury arising from such 
act has been suffered. Article 2 was obvious- 
Ty intended to protect public bodies who 
purport to act in the exercise of powers 
given them by the Legislature against stale 
claims, and this principle applies with equal 
force to cases where the cause of action 
is not the doing of the act itself, but the 
injury which subsequontly is caused by reason 
of the doing of that act. 

' We must, accordingly, hold that the plain- 
tiffs’ claim is barred by limitation, and their 
‘appeal must, therefore, fail. At the same 
time there is sufficient material on the file to 
satisfy us that plaintiffs have, in point of 
fact, been put to considerable loss by reason 
of the action of the defendant-Committee, 
and there can, we consider, be little doubt 
that the latter acted somewhat rashly in 
constructing & drainage system in a locality, 
which according to the opinion of their 
own expert, as expressed in his letter No. 
188, dated 7th December 1901,- was un- 
suitable for the purpose. In these cir- 
cumstances, and bearing in mind that plain- 
tiffs’ claim fails on merely technical grounds, 
we think, we are justified in directing that 
each. party shall bear its own costs, both 
in thisand in the lower Court, and we order 
accordingly. 

Appeal dismissed. 


(Not reported yet elsewhere.) 
BOMBAY HIGH COURT. 
Criminat Revision No. 69 or 1909. 

July 1, 1909. 

Present :—Mr. Justice Batchelor and 
Mr. Justice Beaman. 
MUSTAFFA RAHIM—Comprarnant— 
PETITIONER 
versus 
MOTILAL CHUNILAL AND OTHERS— 
Accusep— OPPOSITE Parry. 

Criminal Procedure Ovde (Act V of 1898), as. 258, 
487—Discharge-—-Revision-—Drsturbance of- findings of 
fact—Abuse of process—Civil claim—Men of position— 
Law—Penal Code (Act XLV of 1860), s.207—Construc- 
tion— Trespass ’ megning of. 

A very heavy burden Hea on those who seek to 
disturb on revision an order of discharge passed 
by a Magistrate unden section 253, Criminal Pro- 
cedure Code. 

In cases of regular appeal the ordinary rule is 
that no Court of Appeal will lightly substitute its 
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own view of evidence for the view of the Court, 
winch had the advantage of seeing and hearing the 
witnesses. An application in revision is on a lower 
plane than a regular appeal, and unless the peti- 
tioner can show some plain reasons against the 
order of discharge, he can have no chance of suc- 
ceeding. 

While it is undesirable that the Criminal process of 
me Courts should be abused with the object of 
merely furthering a Civil claim, it would be in. 
tolerable, if by reason of the position of any in- 
dividual whatever, he was allowed to evade the law. 

Section 297, Indian Penal Code, does not require 
the prosecution to prove that the trespass had been 
committed on a place set apart for the perform- 
ance of funeral rites or ag a depository for‘ the 
remains of the dead. The section is equally satis- 
fled if the prosecution are in a position to prove 
that the trespass occurred on any place of sepul- 
ture. But where there have been only a few isolated 
and secret casea of burial in the course of many 
years on a piece of property, that would not be 
enough to constitute it a place of sepulture within 
the meaning of the section. 

Per Beaman, J.—The trespass contemplated in sec- 
tion 297, is such a trespass as is defined by the 
Indian Pena! Code. 

While section 297 is comprehensively worded, the 
offence at which it strikes, is intimately bound up 
with the commission of a trespass or, subject to 
that, of deliberately offering an indignity to a 
corpse or cansing disturbance to a body of persons 
assembled for religions purposes. 


Facts.—In December 1906, the com- 
plainant petitioner instituted œ complaint 
charging the accused under sections 426, 297 
and 114 of the Indian Penal Code. The 
District Magistrate dismissed the complaint 
under section 208 of the Criminal Procedure 
Code, relying upon certain facts which he 
said were within his personal knowledge. 
The complainant, therenpon, applied to the 
Sessions Judge, for revision of the order 
of the District Magistrate, but the appli- 
cation was rejected. Then he applied to the 
High Court contending, inter alia, that (u) 
the Magistrate acted illegally in importing 
his own knowledge into the case and in 
dismissing the complaint; (b) he acted il- 
legally in basing his findings on extraneous 
and extra-Judicial information. The High 
Court allowed these contentions, set aside 
the order of dismissal and directed the 
Magistrate to dispose of the case according to 
law (see 9 Bom. L. R. 742). 

There were some further proceedings to 
get the case transferred to some other District 
but ultimately the case was disposed of by 
the District Magistrate of Broach. In review- 
ing the evidence, recorded on behalf of the 
complainant, the Magistrate observed as fol- 
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lows and discharged the accused without 
framing a charge :— 

“ Tho complainant in his original information 
alleged that in the course of digging operations 
in certain land near the Jadeshwar Darwaja, which 
he states is an qld Mohamadan burial ground, his 
mother’s and other tombs were destroyed. This work 
was carried out under the personal supervision and 
direction of accused Nos. 1 & 2 and No. 3 was one 
of the labourers, The first question tobe decided 
is whether the land in question is a kabrastan, 
or to adopt the phraseology of the section under 
which the complaint is laid, a place set apart as 
a depository for the remains of the dead. A certain 
amount of evidence has been led by the proseou- 
tion to show that- burials have taken place in this 
land, but there is not a particle of evidence to 
show that the land has been assigned as a kabras- 
tan by Government or any other authority. The 
mere fact that burials have taken place in this 
land, granting that the evidence ig true, cannot 
oust Government from their possession of the land 
and constitute the land a burial place in the mean- 
ing of section 297 of the Indian Penal Code. For 
years the Mussalmans have been seeking to estab- 
lish a claim to use this landasa burial ground, 
but this claim has always been resisted by Gov- 
ernment and the Municipality. . It is obvious from 
the history of this land that it has never been 
set apart as a depository for the remains of the 
dead. The counsel for the complainant, well know- 
ing that he could make out no case for the pos- 
session of the land by the Mussalmans, argued : that, 
granting the land did belong to the Municipality 
or.Government,, and that the accused, in the first 
instance lawfully entered on the land, still their 
subsequent action converted the enty into a tres- 
pass. Itis not plain how any man can 
on his own property, as President of the eran 
cipality, Rao Bahadar Motilal was within his rights 
jn entering on the land to see the progress of the 
work; the land is in charge of the Municipality, 

and, it any trespass was committed. it was by 
the persons who, it is alleged, buried corpses 
there. It might as well be argued that if A per- 
son chooses to bury the corpse of a friend in my 
compound without my consent I shall for ever be 
debarred from doing anything in my compound 
likely to disturb his grave. Itis necessary to see, 
however, what action exactly Rao Bahadur Motilal, 
and Mr. Bhekhabhai took in the matter. Whatever 
the work was: whether the intention was to make a 
road through the Jand or to take earth ete., from it for 
use on another road, it waa undoubtedly a Municipal 
work, and neither of the accused had any interest in 
it, save as members of the Municipality, they had not 
even closer interest of members of the Public 
Works Committee According to Shamsnddin, the 
mukadam, Rao Bahadur Motilal visited the work 
all three days. It was in progress, and warned 
him to be speedy. He was not, however, the only 

reon who came. The Huzur Deputy Collector and 

hekhabhai also came. He also states that Rao 
Bahadur Motilal used to show what was to be 
dug. It isa remarkable thing that this gentleman, 
the President of the Municipality, should take on 
himself the functions ofan overseer. The oversecr, 
the witness states, also showed the places where 
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he was to work. It is not clear how both the 
President and Overseer could do this duty.” 

Against the order of discharge by the Dis- 
trict Magistrate, the complainant, Mustaffé 
Rahim, applied to the High Court under 
its revisional jurisdiction. 

Mr. Branson with Mr. M. M. Mursban 
and Mr. 0. A. Reb, for the Petitioner, cited 
the leading case of The Sia Carpentors : 
Queen-Empress v. Subhan, 18 A. 895, and 
In re Khaja Mahomed Hamin Khan, 3 M. 178. 

Mr. F. 8. J. Talyar Khan and Mr. Gokhale, 
for the’ Opposite Party. 

Mr. Rao, Acting Government Pleader, 
represented the District Magistrate. 


J udgment. 

Batchelor, J.—This is an application in 
revision and the object of it‘is to set aside an 
order of discharge passed by the District 
Magistrate at Broach in a complaint institut. 
ed by the petitioner against Rao Bahadur 
Motilal Chunilal, President of the Broach 
Municipality and two others, charging them, 
first with an abetment of committing mischief 
under sections 426 and 114 of the Indian Penal 
Code and secondly, under section 297 with 
trespass in a place of sepulture with intent to 
wound the feelings or insult the religion of the 
petitioner and other Mussalmans or, with the 
knowledge that that was likely to be the 
effect of the trespass. 

The learned Magistrate having examined 
all the witnesses offered on behalf of the 
petitioner came to thecanclusion that there 
were no grounds for framing a charge 
against the persons accused and, “therefore, 
discharged them under section 253 of the 
Criminal Procedure Code. The question is 
whetherthat order ought now to be disturbed, 
and, in my judgment avery heavy burden 
lies upon those who seek to disturb it. Even 
in cases of regular appeal the ordinary rule is 
that no Court of Appeal will lightly substitute 
its own view of evidence for the view of the 
Court, which had the advantage of seeing and 
hearing the witnesses. This being an applica- 
tion in revision is, in my opinion, on a lower 
plane than a regular appeal; and unless the. 
petitioner can show us plain reasons against 
the order of which he complains, 1 do not 
think that he can have? any .chance of 
succeeding. 

We have heard arguments at very inden 
able length, and I have abstained from’ 
endeavouring to curtail them. only, for this, 


? 
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resson; -thai there does -lie ` at the bottom of 
this very simple question a controversy which 
evidently excited unfortunate feelings of 
racial difference among the inhabitants of 
Broach. And that being so,I considered it 
my duty to hear all that could be said on one 
side or the other, without too nicely determin- 
ing whether- everything that was said was 
strictly admissible upon snch an application 
as this. 

There are two parts which must both be 
considered, for while it is undesirable that 


the criminal process of the Courts should, 


be abused with the object of merely, 
furthering a civil claim, it would on the 
other hand be intolerable, if by reason of 
the position of ány. individual whatever, 
he were allowed to evade the law which 
awards punishment for wounding or insulting 
the religious feelings of other people. It 
seems to me that the question really be- 
fore us is—into which of these classes does, 
the present case properly fall? That isa 
question of fact ultimately, and the Magis- 
trates judgment upon that point is 
entitled to all that tfespect to which I 
made reference earlier.’ The Magistrate has 
found that this prosecution is simply a 
device used in the hope of extorting some 
admission of a civil claim by exposing the 
Hindu President of this Municipality to the 
indignity of a criminal charge. The Magis- 
trate has shown many reasons in support 
of. that finding. And though, as I have 
said, it is by no means necessary for me 
“to say, that I concur in those reasons, yet 
I,sée ‘no reason to scruple at saying that 
I do-coneur in them. The learned Magis- 
trate has examined all. the oral evidence’ 
minutely, and in regard to each witness 
he has’ shown reasons for his inability to` 
accept the witness’ statements. Whether 
those reasons are good or bad, they are at least 
such reasons as, in my opinion, are outside 
the control of this Court in revision as I 
have said I myself concur in them. 

It is trne that at the beginning of his 
judgment the learned Magistrate has, in my 
Opinion, committed a slight error in his 
construction of ssection 297 of the Indian 
Penal Code, for he seems to have been’ 
under an impression that that section re- 
quired proof on the part of the prosecution 
that’ the trespass’ had been committed on a, 
place set apart for’’the performance of 
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funeral rites or as a depository for the re- 
mains of the dead. That-I think is not 
the requirement of the’ section inas-' 
much as the section is equally satisfied if 
the prosecution are in & position to prove 
that the trespass occurred on any place of 
sepulture. It was at least incumbent on the 
prosecution to establish to the Magistrate's! 
satisfaction that the place was in fact a 
place of sepulture, but the evidence which’ 
they offered in that behalf was found to be 
wholly inconclusive. Proceeding further, 
the Magistrate, as I read his judgment; 
says that even admitting for the sake of 
argument that there were a few isolated: 
and secret cases of burial ‘in the course of 
many years upon this piece of property 
that would not be enough to constitute ita 
place -of sepulture within the meaning’ of 
the section. That argument wes forcibly 
pressed upon us in the able and terse 
address of Mr. Talyarkhan and in my 
opinion it is an argument which ought to be 
allowed. The Magistrate similarly disbeliev- 
ed the evidence which was offered that a 
trespass had been committed by the accused 
with the knowledge or intent made criminal 
and the whole story: of digging up the 
bones is branded by the Magistrate ás a 
fabrication for the purposes of this pro- 
secution. : 

In spite of the elaborate arguments which’ 
we have heard it has never been question- 
éd that Mr. Motilal’s only interest in this 
controversy was his interest as President of 
the Broach Municipality and it has not 
been suggested before us that-he ever had 
any private animus or sinister motive in- 
entering upon this land upon which as 
President of the Municipality it was his duty- 
to enter. 

As to the documentary evidence Mr. 
Branson laid great stress upon Exhibit 44° 
the letter in which the Commissioner, Mr. 
Doderet recorded his own opinion upon 
this question. I am by no means clear 
that that letter was properly admitted upon 
the record but I am clear that its effect, 
whatever that may be, is entirely removed 
by Exhibit B, the extract from the City Sur.‘ 
vey dated 1872 and Exhibit A the Govern- 
ment Resolution of April 1900. 

This exhausts all that, I think, is neces- 
sary to say concerning this application. And 
I have said more than I should have 
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troubled to say except for those unfortunate 
feelings of religious hostility which I noticed 
earlier. In my opinion, and I have no point 
of view from which to regard this case 
except as a Judge endeavouring to admin- 
ister the Criminal Law, the applicant has 
made out no case whatever for the exer- 
cise of revisional jurisdiction here. I think, 
therefore, that the application ought to be 
dismissed. 

Beaman, J.—I concur generally. Waiting 
the value of the evidence brought by the 
prosecution and assuming for the sake of 
argument that the whole of that evidence 
is true, 1 should still feel considerable 
doubt whether the offence with which the 
accused persons were charged could be 
brought home to them upon it. And it is 
enough for me, while as I said, concurring 
generally with most that has fallen from my 
learned brother, to rest my decision upon 
that similar ground. I cannot help feeling 
after giving my most careful attention to 
section 297 that the trespass therein con- 
templated is such a tresspass as is defined 
by the Indian Penal Code. And once again, 
taking it for granted that all that the 
witnesses have said is true, these facts 
alone would not appear to me, if we accept 
the definition of “trespass” in the Penal 
Code, to make ont that offence on the part 
of these accused persons who went upon 
their own land, to do their own business, 
We have to remember that while the sec- 
tion is comprehensively worded, the offence 
at which it strikes, is intimately bound up 
with the commission of a trespass or sub- 
ject to that of deliberately offering an in- 
dignity to corpse or causing disturbance 
to a body of persons assembled for religious 
purposes. Failing to prove trespass, it 
appears tome that there is really no definite al- 
legation that the accused intentionally offered 
any indignity to a corpse, much less has 
that been proved. This, I think, is enough 
to explain why without going further I 
should be indisposed to exercise our revi- 
sional authority here. My learned brother 
has dealt very ably and fully with the whole 
case and I concur in the conclusions which he 
has reached. 

Application dismtssed. 


(9. C. L. J. 843; 86 C. 604.) 
CALCUTTA HIGH COURT. 
Seconp Civ Arrears Nos. 2388 ann 2466 
or 1906. 

June 1, 1908. 

Present :—Mr. Rampini, Acting Chief Justice, 
and Mr. Justice Ryves. 
MAHARAJA MANINDRA CHANDRA 
NANDI— PLAINTIFF —ÅPPELLANT 


versus 
UPENDRA CHANDRA HAZRA— 


DerenpaAnt—REsPONDENT. 
Bengal Tenancy Act (VIII of 1885), 8. 29—Lease 
erecnted in contravention of 8, 29 toid—Rent paid 


under such lease—(Contract not legal to ewtent af 


enhancement alliaced by latwo—Onus of proof—Inerease 
in area, 

A lease execyted in contravention of the pro- 
visions of section 20 of the Bengal Tenancy Act 
is void, not voidable. 

Probat Ohandra Gangapadhya v. Chirag Ali, 33 
C. 607, followed. 

Payment of rent under it for a number of 
years, does not make the void contract legal and 
operative. 

Such lease is not legal and operative to the 
extent of the enhancement allowed by the Ton- 
ancy Act, 

Hinio Dhene Ghose v. Brojo Gobindo Roy, 24 O. 
895, followed. 

When it is shown what the defendant’s pre- 
vious rent was, it is for the plaintiff to justify 
tho enhancement of rent on the ground of increase 

area. 


Appeal from the decree of the District 
Judge of Murshidabad, reversing that of the 
Munsif of Berhampore dated June 5, 1906. 

Dr. Rash Behary Ghose, Babus Pramatha 
Nath Sen and Hemendra Nath Sen, for the 
Appellant. 

Mr. S. P. Sinha (Advocate-General) and 
Babu Nalini Ranjan Ohatierj, for the Respond- 
ent. 

Judgment.—tThe two second appeals, 
Nos. 2388 and 2466 of 1906 are appeals 
against a decision ofthe: District Judge of 
Murshidabad in suits for arrears of rent. 
The defendant is sued on the basis of two 
kabuliats executed byhim in favour of the 
plaintiff on the 18th October 1894, which 
he now repudiates on the grounds (i) that 
they were obtained from him by oppression 
and threats, and (éf) that they are illegal, 
being contrary to the provisions of section 29 
of the Bengal Tenancy Act. e 

Both the lower Courts have found that the 
kabuliats were not extortgd from the de 
fendant by oppression or threats, but wer- 
executed voluntarily by him. But the lower 
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appellate Court has held that the kabuliats 
are void, being contrary to the provisions 
of section 29 of Act VIII of 1885. It has 
been further held that the fact that the 
defendant has paid rent at the rate mentioned 
in the kabuliats for some time is immaterial, 
and that a decree which the plaintiff obtain- 
ed against the defendant for the rent, which 
is the subject of dispute in the suit to which 
appeal “No. 2466 relates, does not make 
the question of the rate of rent payable 
res judicata. 

The plaintiff now appeals. On his behalf 
it has been urged (t) that the kabuliats 
are legal, being executed in settlement of 
disputes which arose between the landlord 
and the defendant both as to the amount 
of rent payable and the area of the de- 
fendant’s holding; (ii) that the enhance- 
ment agreed to in the kabuliats is only the 
price of the privilege of transferring holdings 
without the consent of the landlord conferred 
by the leases ; (čiť) that the leases are not 
void, but voidable, and that as the defend- 
ant has paid the rents stipulated for in 
them for many years without objection, he 
cannot now question them; (to) that the 
leases are at least good to the extent of 
the enhancement allowed by section 29 of 
the Act; and (v) that the onus of proving 
that the plaintiff is entitled to additional 
rent for additional. land has been wrongly 
thrown on- fho plaintiff. In appeal No. 2464; 
there is a further plea that the decree 
obtained by the plaintiff against the de- 
fendant on the 16th January 1905 has the 
effect of res judicata, 


It appears to us that the appeals must 
fail on. the findings of fact arrived at by 
the District Judge. He has found that the 
rent payable by the defendant prior to the 
execution of the kubuliats was Rs. 32 and 
that it now amount to Rs. 63, and that 
consequently the kabuliats contravene the 
provisions of section 29 of the Act. He has 
further found that the defendant is now 
not in possession of more land than he 
originally held, so that the enhancement of 
rent cannot be justified under section 52, 
and finally, he has held that there was no 
dispute between the plaintiff and the de- 
fendant as totlee rent and area of the defend- 
ant’s holdings in settlement of which the 
kabulsats were exaguted. 

It may be here explained that the pro- 
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visions of section 29 of the Tenancy Act have 
always been obnoxious to the landlords of 
Bengal. Soon after the passing of Act VIII of 
1885, they endeavoured to evade them by 
entering into compromise with their tenants. 
The ruling of this Court in the case of 
Sheo Sahoy Panday v. Ram Rachia Roy (1) 
gave somo countenance to this practice to 
which recent legislation in Act I of 1907 
(B.C.) is intended to put an end. But, 
however, all this may be, the application of 
the ruling in Sheo Sahoy Panday v. Ram 
Rachia Roy (1) followed in Nath Singh v. 
Damri Singh (2) to these cases is negatived 
by the finding of fact of the District Judge 
that there was no dispute between the 
plaintiff and the defendant, which the exe- 
cution of the kabuliats now sued on, was 
intended to settle. That being so, they 
must be illegal and cannot be given 
effect to. 

The plea taken by the learned pleader 
for the appellant that the illegal enhance- 
ment of rent agreed to in the kabultats 
was but the price of the privilege of trans- 
ferability of the holdings conveyed by the 
leases cannot prevail, because (t) this plea 
was never raised in either of the lower 
Courts, (i) it is not shown that the hold- 
ings were non-transferable before the execu- 
tion of the kabulrats, and (iii) it-is not shown 
that there was any dispute between the 
parties as to the transferability of the 
holdings in settlement of which the kabuliats 
were executed. 

It has been clearly held that the leases 
executed in contravention of the provisiens 
of section 29 of the Act are void, not 
voidable : Probat Ohandra Gangapadhya v. 
Chirag Ali (3). Rent has been paid under 
them in one case for about 11 years, but 
this does not make legal and operative an 
illegal and void contract, 

Jt has also been held that a contract 
which is illegal and void as being contrary 
to the provisions of section 29 of the Act 
is not legal and operative to the extent of 
the enhancement allowed by the rent 
law: Kristodhone Ghose v. Brojo Gobtndo 
Roy (4). 

The onus of proving thatthe area of the 


land has not increased, has not, in our 
(1) 18 O. 833. 
(3) 28 0. 90. 
a 88 C. 607. 
4) 24 0, 895. 
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opinion, been improperly thrown on the 
plaintiff. We agree with the lower Court 
that when it is shown what the defendant’s 
‘previous rent was, it isfor the plaintiff to 
justify the enhancement of rent now claimed, 
which is obviously in excess of the enhance- 
ment allowed by the Act. 

We have carefully examined the ex parte 
decree relied on by the plaintiff in appeal 
No. 2466. It is merely a decree for a 
certain sum of money claimed for a certain 
period. It decides no question of the 
rate of rent payable by the defendant. 
It, therefore, has not the effect of res 
judicata. 

We, accordingly, dismiss these appeals with 
costs. 

Appeals diemissed. 
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CALOUTTA HIGH COURT. 
3 “7 ORIGINAL Crvit Sur No. 616 or 1908. 
` February 28, 1909. 
Present :—Mr. Justice Harington. 
_ ATUL CHANDRA GHOSE—Puarntive 
versus 
LAKSHMAN CHUNDER SEN— 
n : G DEFENDANT. 

« Attorney—-Retainér—Revocation by letter—Not valid 
mwih Proceduré Code (Act XIV of 1882), s8. 2 and 

—Contmuance of authority—Bill of costs, taxation 
of—Limitation— Cause of action, 

An attorney’s appointment can only be revoked 
with leave of the Court by a writing signed by 
the client and filed in Court. It cannot be ravoked 
by a letter to the attorney. 

The cause of action for a suit by an attorney 
for his costs, arises when the work for which he 
was retdined is completed. 

Coburn v. Colledge, (1897) 1 B. 702, followed. 

Where the decree made in the suit in which on 
attorney is appointed, directs that the client shall 
personally pay to certain other parties cortain 
costs to be taxed, the attorney’s work continucs 
till the taxation of the bill of costs. 

Lady Dela Pole v. Dick, 29 Oh. D. 851, reforred to, 

Mr. A. N. Ohaudhuri, for the Plaintiff, 

Mr. 0.0. Ghose, for the Defendant. 

Judgment.—This is an action by an 
attorney to recover his bill of costs. The 

retainer was given by a number of members 
of the Sen family. The present defendants 
are either the persons who gave, or the 
representatives of the person wig gave the 


retainer. 
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Only one- defendant appears to PAN the 
plaintiff’s claim. He does .not, deny the 
retainer and the doing of the work, but 
says that on January 13th, 1903, he revoked 
the authority he gave to the attorney,, and 
that he is, therefore, not liable for costs 
incurred since that date. The claim for 
costs arising before that date is, he. says, 
barred by limitation. The retainer was given 
on December 18th, 1901, by, Gopal Chunder 
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Sen, Brindabun Chunder Sen, Gocool Chunder . 


Sen and Sreemutty Moonjari Dassee, and 
the plaintiff acted as-.attorney for these 
parties atthe hearing before the Court of 
first instance and in the Court of, Appeal. 

On January 13th, 1903, the defendant 
Gocool wrote to the plaintiff to the effect 
that his circumstances did not allow him to 
bear the expenses necessary to the conduct of 
the caseand giving him notice not to act 
further on his behalf. , 

The attorney replied saying that as the 
joint written statement had been filed and 
counsel had been imstructed he could: not 
accede to the request in the letter. He 
recommended the defendant to settle, matters 
with his co-defendants. 

In reply the defendant wrote saying that 
his letter of the 13th cancelled the authority 
to act, and that he was.in no way responsible 
for costs or counsel’s fees from: that date. 
| To this the plaintiff xeplied:.“I.,do pot 
think you can cancel the ,authority. at your 
pleasure, and es long`as-I am attorney on 
the record I do not know if I will be justified 
in refusing to act for you.” 

To this letter the defendant made no 
reply. 

_ As to what happened atter this, there was 
a dispute infact. The plaintiff said that 
during the hearing the’ defendant Gocool 
was present and gave him instructions 
and that he attended at his office’ on May 
18th, 1908. The last piece of evidence was 
corroborated by an entry in his Day-Book. 

This the defendant met with a flat denial. 
He said he never instructed the plaintiff 
after January 13th that he never went to 
his office after that date, and while he admitted 
that he was in Court from time to time during 
the progress of the trial he swore he never 
gave any instructions to the garang while 
in Court. 

As to this I believe the plaintiff, because 
_hisevidence is.supported* by an entry in 


You.) 


his Day-Book the genuinenéss: of which I 
see no reason to doubt. F find in fact, there- 
fore, that the defendant Gocool did attend the 
attorney in his office as his client at a date 
subsequent to his letter purporting to with- 
draw his authority. 

The first question to be considered is as 
to whether the letters of January 13th, to 
which I have referred, were effective to ‘dis- 
charge the plaintiff from acting as the 
defendant's attorney. 

| By Act XIV of 1882, section 39, read with 

section 2, “the appointment of an attorney 
must be in writing and must be filed in Court, 
and when filed it is to be considered in force 
until revoked with leave of the Court by a 
writing signed by the client and filed in 
Court.” 

In this case this provision of the law has 
not been complied with. The letters purport 
to discharge the attorney and leave it open 
to the defendant to goon with the litigation 
in person. In my opinion the attorney’s 
authority is notrevoked, because the defendant 
has not complied with the provisions of section 
39 of Act XIV. of 1882, 

- Next, assuming the authority to continue, 
is the claim barred by limitation ? The 
plaintiff's cause of action arose when the 
work for which he was retained was completed: 
see Coburn, v. Colledge (1). ++ 

: The plaint i in the present suit was filed on 
July 4th, 1908. It is necessary, therefore, 
for the plaintiff to show that some work was 
done under the retainer given by the defend- 
ants since July 4th, 1905. ! 
~ In the bill there are diverse items under date 
[aber than that date principally relating to 
the taxation of the costs in the suit and 
appeal: in which the attorney had acted. 
This, itis argued, does not bring the case 
out of the statute. I think it does—it is 
work done for the client under the retainer 
originally given to the solicitor. 

- The case Lady dela Polev. Dick (2); is an 
aathovity for the proposition that the 
authority of the attorney may continue after 
judgment. 

In the present case, I think in fact the 
attorney's authority did continue after judg- 

ment and covered the taxation of costs, 
because thedecree directs that certain parties, 
amongst others “Bocool, shall personally pay 


E (1897) 1 Q. B. 702, 
2) (1886) 29 Chi Di 351. 
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to the appellants 6/12ths of the costs of the 
appeal to the taxed on scale No. 2. Until 
taxation, therefore, the amount payable by 
the client under the decree could not be 
ascertained. The solicitor’s retainer, therefore, 
covered the taxation of these costs which took 
place early in July 1905, and was not at an 
end until the issue of the allocatur on the 
6th of that month. Until the  allocatur 
issued, the amount payable by the client was 
not ascertained and the work was, therefore, 
not completed. 

For these reasons, I hold that the plaintiff 
is entitled to recover, and judgment must be 
given in his favour for the amount claimed, 
with costs on scale No. 2. 

Judgment for plaintif. 





(36 C. 617.) 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civit No. 5 oF 1908. 
March 10, 1909. 
Present:—Sir Francis Maclean Kr., 0. J., 
Mr. Justice Brett and Mr. Justice Fletcher. 
COOVERJEE BHOJA—DEFENDANT— 
APPELLANT 
versus 


RAJENDRA NATH MUKERJEE— 
ge PLAINTIFF— RESPONDENT. 

- Cmtract, breach of—Contract for fmonthly deli. 
pary, of goods—Repudiation of cortrart previous to 

date of performance—Damages, measure of— 
i market rate ın Oalcutta—Damage how to be de 
termined, 

A contract for monthly delivery of certain goods 
is in fact a set of distinct contracts, and as each 
period arrives, if no delivery takes place, the dam. 
ages will be the difference between the contract 
price and the market price on that day of the 
quantity which ought then to have been supplied; 
and even if the seller repudiates his contract at 
any period previous to the final date speci- 
fied in the contract, yet in considering the ques: 
tion of damages they will be estimated with rer 
ference to the times at which the contract ought 
to have been performed. 

Josling v. Irvine, 6 H. and N., 512; Brown v. Muller, 
L. B- 7 Ex. 819; Leper v. Johnson, L. BR. 8 O. P. 
167, followed, . 

Where there is no market rate of the goods in 
Caloutta but there is a free market rate in Hng- 
land and it appears that the buyers intended to 
ship the goods to England the damage for breaches 
of the contract is the value to the buyer of the 
portions that ought to have been delivered on those 
dates at the prices he would have got for them 
in England less the cost of getting them there. 

ei ka v reuse 18 0. B. N. 8. 448, fol- 
lowed. 
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` Appeal from. the Judgment of Harington, J. 

Mr. Garth and Mr. Pugh, for the Defendant- 
Appellant. 

Mr. Dunne, Mr. Bagramand Mr. J. Chatterjee, 
for the Plaintiff-Respondent. 

Judgment.—this is a suit by the 
buyers to recover damages against the seller 
for breach of contract for non-delivery 
of certain manganese ore. The contract was 
entered into through a firm of brokers, 
Messrs. Buskin & Co.,and isin the follow- 
ing terms :— 

Calcutta. 

“Messrs. Martin & Co. 22nd August 1906. 

Dear Sirs, 

We have this day bought by your order 
and on your account from Messrs. Cooverjee 
Bhoja, 19, Pollock Street, f 

The following manganese ore 5,000 tons 
at Rs. 14 per ton in waggons. 

The ore to be delivered at Kamptee or 
other neighbouring station, B.-N. Railway, 
500 tons in October, 1,000 tons in November, 
1,500 tons in December 1906, or larger 
quantities each month if practicable, the 
whole 5,000 tons to be completed not later 
than the 15th February 1907. 

Quality ofore tobe similar to that shown 
by the analyses àlready taken, copies of 
which are hereto attached. 

Buyers or other representatives to sample 
and analyse each parcel at place of delivery 
and such quantity only as may be approv- 
ed by buyers to be despatched. Should the 
ore be found on analysis to contain less 
than (50 per cent ) fifty per cent. of manga- 
nese, the seller agrees to give an allow- 
ance of six (6) annas per unit for the in- 
feriority. ” 

To the bought note sent to the plaintiffs, 
Messrs. Martin & Oo., were attached two 
copies of certain analysis which had been 
madeon behalf ofthe defendant of the ores 
from his mines. No such copies were at- 
tached to the sold note as the defendant had 
the original analysis in his possession. 

The suit came on for hearing before Haring- 
fon J. who gave judgment in favour of 
the plaintiffs for Rs. 25,000 and costs. 
Against this judgment the defendant has 
appealed. Upon the appeal coming for hear- 
ing before us, three questions have been 
argued on behalf of the appellant :— 

(¢) Whether there was any concluded con- 
tract between the parties by reason of the 


fact that no copies of the analysis were at- 
tached to the sold note ? 

Cii) Whether, if there was a valid contract, 
the tender of certain ore, known as Domree: 
ore, was a good tender within the meaning 
of the contract ? 

(ii) As to the principle on which -the 
learned Judge has assessed the damages. 

On the first point it is necessary to say 
very little. It appears:from the evidence 
that the originals of the analysis were in the 
possession of the defendant, and that Jie had 
given copies thereof to Buskin. The defend- 
ant knew very well what the analysis referr- 
ed to in the contract were, and he never taok: 
this objection until after the suit was ‘insti- 
tuted. We, therefore, think there is nothing 
in the first point raised by the defendant, 
the appellant before us. 

Turning next to the second point as’ 
to whether the tender of the Domree ore 
was a good tender within the meaning of 
the contract, we have in the first place 
to determine what is the meaning of the 
contract, i 

The learned Judge has held that under 
the contract the seller bound himself to 
deliver ore containing between 57.05 and 
59.66 units of manganese, and that the 
buyers were not bound to accept or not con- 
taining these proportions of manganese, al- 
though they had the option to accept ore 
containing less than 50 units of manganese. 
With this construction of the contract we: 
are unable to agree, and it has been admitt- 
ed at the Bar that under the contract the 
buyers were bound to accept ore containing, 
50 units of maganese and even less subject 
to the allowance specified in the contract, 
provided that ore was merchantable within 
the meaning of the contract and provided in 
both cases that the ore in other respects com-' 
plied with the terms of the analysis. 

It seems to us reasonably clear that the- 
analyses were attached to the contract for 
the purpose of guaranteeing that the ore to 
be delivered should not contain larger quan- 
tities of phosphoric and silic matter than 
those shown in the analysis. | 

Coming then to the evidence relating to 
the tender of the Domree ore, it is not neces- 
sary for us to go through the early corre- 
tpondence between the parties. fs is suffi- 
cient to say that the plaintiffs had made 
frequent and repeated ° complaints to the 
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defendant as to the non-delivery cf any of 
the ore under the contract. On the 25th 
October Mr. Hance, an agent of the plaintiffs, 
wrote to the defendant that he could not ac- 
cept any of the Domree ore then at Kamptee. 

To this the defendant replies onthe 29th 
October as follows:— I have nothing 
but Domree ore to offer you, and as you 
have given me distinctly to understand that 
you cannot accept any of my ores from this 
mine in completion of the above contract, 
please note that if yon do not forthwith 
take delivery of the Domree ore that is now 
lying at Kamptee station, which I tender 
under the above contract, I will consider 
the contract cancelled.” This letter was 
replied to by Messrs. Morgan & Co., soli- 
citors for the plaintiffs, stating that the ore 
tendered was of an inferior quality to that 
contemplated by the contract and threaten- 
ing proceedings. The defendant replied to 
Messrs. Morgan & Co.'s letter on the 5th 
November, stating that “the ore I offered 
to your clients is of the quality contemp- 
lated for delivery under the above contract. 
As your clients have refused to accept this 
ore and have not taken delivery of the 
same in terms of the contract, I have in- 
structed my seller not to despatch any 
more ore to the Kamptee station on my 
account, ard I must, therefore, give your 
clients notice through you that I hereby 
cancel the contract with them.” 

The evidence shows that this Domree ore 
which was tendered by the defendant showed 
on analysis a percentage of 39.68 of man- 
génese. The learned counsel for the ap- 
pellant has challenged this fact, but we see 
no reason to differ from the learned Judge 
in finding that the ore tendered contained 
only a percentage of 89.68 of manganese. The 
evidence further shows that Domree ore 
is unmarketable jn India—also that there 
is a grade of ore known as first class ore 
which contains 50 per cent and upwards 
of manganese, Taking these facts into con- 
sideration, it is impossible for us to differ 
from the finding of the learned Judge that 
the Domree ore was not a good tender 
of ore within the meaning of the contract. 

Lastly as to the question of damages. 
The learned Judg has proceeded on the 
basis that having regard to the fact that 
the defendant repudiated the contract, the 
measyre of damages was the difference bet- 


ween the contract rate and the market 
rate on the 15th February, and further 
that as there was no market rate in 
February the quantum of damages must be 
assessed by reference to the market rate 
in March, which was the next period on 
which there was a market rate. We are 
unable to agree with the learned Judge 
either as to the measure of damages or 
as to the mode of estimating the ‘amount 
thereof. 

Under the contract if the defendant had 
delivered to the plaintiff 500 tons of ore 
before the 31st October, 1,000 tons before 
the 30th November, 1,500 tons before the 
3lst December, and the remaining 2,000 
tons before the 15th February 1907, the 
plaintiffs would have had no cause of action 
against the defendant. 

The contract was in fact a set of dis- 
tinct contracts, and as each period arrived 
if no delivery has taken place, the damages 
will be the difference between the contract 
price and the market price on that day of 
the quantity which ought then to have 
been supplied: and even if the defendant 
absolutely repudiates his contract at any 
period previous to the final date specified 
in the contract, yet in considering the ques- 
tion of damages they will be estimated 
with reference tothe timés at which the con- 
tract ought to have been performed : Josling 
v. Irvine (1) Brown v. Muller (2), Roper v. 
Johnson (8). 

We, therefore, think that the learned 
Judge in treating the breach as a single 
breach on the 15th February 1907 was 
wrong. Nor are we able to agree with 
the learned Judge that as there was no 
market value for manganese ore on the 15th 
February 1907, the plaintiffs are entitled 
to damages assessed on the footing of the 
next nearest market rate. 

Whether there be a market rate or not 
the principle on which the damages are 
to be assessed is exactly the same, vts., 
the value of the goods at the date of the 
breach or breaches. But if there is no 
market rate, the mode of estimating this 
value is different but comes back to the 
elementary principle—what were the goods 
worth at the time? 

(1) (1861) 6 H, and N. 612, 


(2) (1872) L. R.T Ex. 819. 
(3) (1878) L. R. 8 C. P 167, 
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Now, it is admitted that there is a free 
market for manganese ore in England and 
that the plaintiffs intended to ship the ore 
to England. In assessing the damages, 
therefore, on this contract for such of 
the breaches at the date of which there 
was no market rate in Calcutta, we think 
that the principle adopted in the case of 
Borries v. Hutchinson (4) is the one that 
ought to be proceeded upon, namely, that 
the damages for those breaches are the value 
to the plaintiffs of the portions that 
ought to have been delivered on those 
dates at the prices he would have got 
for them in England less the cost of 
getting them there. 

We, accordingly, vary the decree of the 
learned Judge in so far as he directed that 
the defendant should pay to the plaintiffs 
the sum of Rs. 25,000 and in lieu thereof 
we direct an enquiry before the Official Re- 
feree asto damages on the footing of the 
foregoing remarks. 

We think there ought to be no costs of 
this appeal. The order for costs in the Court 
of first instance will stand. 

The costs of the inquiry before the 
Reféree will be dealt with after the refer- 


ence. 
Brett and Fletcher, JJ. concarred. 
Decres varied. 
(4) (1865)'18 O. B. N.B. 445. 


(12 0. C. 151.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
MISORLLANEOUS CIvIL APPEAL No. 4 or 1909. 
March 16, 1909. 
Present :—My. Chamier, J. C. 
KEDAR NATH. PLAINTIFR— APPELLANT 
versus 
Musammat MAMOLA—DE¥FENDANT 


—RESPONDENT. 

Otvil Procedure Code (Act XIV of 1882), 8. 629, 6's. 
(a), (b) and (c)—Appeal against order granting review, 
when maintuinable, 

An appeal does not lie from an order granting an 
application for review of judgment except on the 
grounds mentioned in ols. A), (b) and (c) of section 
629, C. P. 0. 

Appeal against the order of F. D. Simpson, 
Esquire, Additional Judge of Lucknow, dated 
80th November, 1908. 

Pandit Gokaran Nath Misra and Mr. J. K. 
Banerji, for the Appellant. 


Mr. Mohammad Shafi, for the Respondent. 
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UMRAI V. GULZARI LAL. 


Judgment.—tThis is an appeal against 
an order of the Additional Judge of Lucknow 
granting an application for review of Judgment. 
A preliminary objection is taken to the effect 
thet no appeal lies. I must sustain this 
objection. It is not pretended that the case 
falls within the provisions of clause (a) or 
clause (b) of section 629 of the Code of Civil 
Procedure (Act XIV of 1&82) nor was the 
application for review barred by limitation. 
That being so I must hold that the appeal is 
not maintainable. In support of this view 
there is along current of authority in the 
Calcutta, Bombay and Allahabad High Courts. 
The appeal is dismissed with costs. The 
eross-objections are also dismissed with costs. 

Appeal dismissed. 


(12 0. C. 152.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Secon Oru Appran No. 14 or 1908. 
February 12, 1909. 
Present:—Mr. Chamier, J. O. and 
Mr. Tudball, A. J. ©. 

UMRAT anp orgeRs—PLaINtTirrs—APPRLLANTS 
Versus 
GULZARI LAL AND APTER HIS DEATH 
Musammat SUMANTRA AND oTHERS— 
DEFENDANTS—RESPONDENTS. 

Ciotl Trocedure Code (Act XIV of 1882), 83. 18, 48— 
Transfer of Property (Act IV of 1882 ), s. 88—Deposit 
of mortgage-money—Surt for redemption unt possession 
on refusal to accept deposit—Subsequent suit for profite 
Srom date of deposit to delivery of possession barred. e 

A deposit of mortgage-money was made under 
section 83 of the Transfer of Property Act, and notice 
issued to the mortgagees, who refused to accopt the 
money. Plaintiffs thereupon brought a suit for re- 
demption and possession. This suit was decreed and 
plaintiffs were put in possession, Subsequently plaint- 
iffs brought the present suit to recover from the mort- 
gagees profits from the date of deposit to the date of 
delivery of possession. 

Held, that the suit was barred under sections 13 and 
43 of the Civil Procedure Code. Plaintiffs were bound 
in their previous suit to ask for an account to be taken 
and for a deoree for the surplus profits received by the 
mortgagees after the discharge of the mortgage-debt. 
Sheo Nath v. Gaya Prashad, 8 O. O. 802; Vinayak 
Shtvrao Dighe v. Datiatraya Gopal, 26 B. 661; Kashi v. 
Bajrang Prasad, 80 A. 86, Ram Din v. Bhup Singh, 
30 A 225, followed. 

Appeal against the decr&® of District Judge 
Hardoi, reversing the decree of Subordinate 
Judge of that place dated the 4th July, 1907, 


Babu Ishri Prasad, for the Appellants, 


Vol. 11) 
SRI RAM v, RAM PARGASH. 


Babu Basudeva Lal and Babu Gopal Sahar, 

for the Respondents. 
Judgment. 

Tudball, A. J. C.—The facts of this case 
are as follows. The plaintiffs-appellants on 
9th June, 1881, mortgaged certain property 
with possession to one Shib Dayal, the pre- 
decessor-in-title of some of the defendants. 
The other defendants are transferees of the 
mortgagee rights. On12th May, 1904, the 
plaintiffs deposited the mortgage money, 
Rs. 9,000, under section 83 of the Transfer of 
Property Act and notice was issued. The 
mortgagees refused to accept the money on 
which the plaintiffs brought a suit for redemp- 
tion and possession (vide para 8 of their 
plaint). The suit was decreed on 14th July, 
1905, the property redeemed and possession 
taken on 30th July, 1905. 

They then brought the present suit to re- 
cover from the mortgagees profits for the 
period, 12th May, 1924, to 30th July, 1905. 
The suit was decreed by the Court of first in-> 
stance (Subordinate Judge of Hardoi) but 
on appeal the lower Court held that the claim 
was barred under section 12 of the Code of 
Civil Procedure by the rule of res judicatu. 

The plaintiffa appeal and urge that this 
finding is wrong. The question is by no 
means resitniegra. It is concluded by the 
ruling ofthis Oourt in Sheo Nath v. Gaya 
Prasad (1); of the Bombay High Court in 
Vinayak Shivrao Dighe v. Dattatraya Gopal (2) 
and of the Allahabad High Court in Kush? v. 
Bajrang Prasad (3) and Ram Din v. Bhup 
Sthgh (4). The plaintiffs were bound in 
their previous suit to ask for an account 
to be taken and for a decree for the surplus 
profits received by the mortgagees after the 
discharge of the mortgage debt. The suit 
was one under section 92 of the Transfer of 
Property Act, and the mortgagee’s liability 
for the gross profits is set forth in section 76 
of the Act. They cannot now sue afresh for 
the profits which ought to have been and 
could have been taken into account in the 
former suit, but for which they failed to sue 
therein. 

The decision of the lower Court is correct. 
The appeal fails and is dismissed with costs. 

Chamier, Ja C.—Ihgree, 


Appeal dismissed, 
(1) 8 0. 0. 302. ‘ 
(2) 26 B. 661, 
(3) 30 A. 38. 
~ (4) 30 A. 225. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 


SECOND Crvm APPRAL No. 131 op 1908. 
December 21, 1908. 
Present-—Mr. Chamier, J. ©. 
SRI RAM—Puarytrer—APPRLLANT 


versus 
RAM PARGASH AND oTHERS—-DEFENDANTS 
— RESPONDENTS. 

Trespasser—Mesne Profits—Lrability of treapasser for 
mesne profits—Method of calculation. 

Trespassers in actual occupation of the land are 
bound to account for the profits of that land and not 
merely to paya sum equivalent to that for which the 
land might have been let to others. 

Ganga Piasad v. Gajadhar Prasad, 2 A, 651, dis- 
sented from. F 

Appeal against the Decree of Subordinate 
Judge, Gonda, reversing a decree of the 
Munsif, of that place, dated 3rd December, 
1507. i 

Babus Ishrt Prasad and Har Gobind Das, 
for the Appellant. 

Babu Lachman Das, for the Respondent. 


Judgment.—the suit out of which 
this appeal arises relates to a two annas 
share which at one time belonged to Bhagwan 
Dat and Ramphal in 158 bighas 2 biswas 
described as decreed sir land in Mauza 
Banjaria. It appears that Bhagwan Dat and 
Ramphal mortgaged this two annas sharo 
many years ago to Har Datand Har Prasad who 
are now represented by the defendants. They 
mortgaged the share again to the father 
of the present plaintiff. The latter ob- 
tained a decree for foreclosure against the 
mortgagors in 1902 but was unable to got 
possession on account of the prior mort- 
gage. He, therefore, in July 1903, sued the 
defendants for redemption of the share and 
obtained a decree in April, 1904. This is a 
suit for the profits of the two annas share for 
the years 1311-1314 Fasli. It is admitted 
that the claim to the profits for 1311 Fast is 
barred by limitation. The Munsif gave the 
plaintiff a decree for Rs. 68-10-0. The de- 
fendants appealed and the plaintiff filed cross- 
objections with the result that the Bub- 
ordinate Judge dismissed the plaintiff’s cross- 
objections and reduced the amount decreed to 
Rs. 35-4-0. This is a further appeal by the 
plaintiff. - 4 

One of the points taken in the Court of first 
instance was thatthe suit is barred by sec. 
tions 13 and 43 of the Code of Civil Proce. 
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dure (Act XIV of 1882); that was decided 
against the defendants by the Munsif and they 
did not altempt to raise it again in the lower 
ka aa Court, J, therefore, disregard this 
plea. 

The next question is whether plaintiff is 
entitled toa share in the produce of some 
groves and trees. The Subordinate Judge has 
found on the strength of the evidence of the 
paiwart that the groves and trees in question 
have no concern with the decreed sir land. 
I must accept this as a definite finding of fact. 

The next question is as to the method of 
calculating the mesne profits. Out of the 158 
bighas 2 biswas, 11 bighas and 13 biswas arein 
cultivation of tenants at a rental of Rs. 110-5-0. 
The remaining 45 bighas 9 biswas are the 
Khudkasht of the different co-sharers. The 
Subordinate Judge has assessed this Khudkasht 
land at Re. 1 per Kacha bigha and has cal- 
culated the mesne profits due to the plaintiff 
accordingly. It is probably fair to assume 
that the Khudkasht land of the co-sharers is 
better all round than the asamtwar land. 
Primd facie the defendants as trespassers in 
actual occupation of the land are bound to 
account for the profits of that land and not 
merely to pay a sum equivalent to that for 
whioh the land might have been let to others. 
The Subordinate Judge has relied upon the 
case of Ganga Prasad v. Gajadhar Prasad (1) 
in which the learned Judges say that the 
method adopted by the Subardinate Judge in 
the present case is the most reasonable and 
fitting method of assessing the amount to 
which the plaintiff is entitled. Icannot agree 
with this. Even the written statement of the 
defendants impliedly admits that sach a 
method will operate unfairly towards the 
plaintiff for they say that when the plaintiff 
was put in possession under his decree for 
redemption they made over to him a portion 
of the Khudkasht land. There can be no 
doubt—indeed it is admitted—that the original 
mortgagora were in possession of part of tha 
Khudkasht land. They no doubt made it over 
to the defendants’ predecessors on the execu- 
tion of the mortgage and to me it is quite 
clear that the defendants must account for 
the profit which they have made ont of the 
land. The Munsif declined to allow the 
plaintif to put questions to the witnesses 
with the object of proving the valua of the 
produce of the land. In my opinion he was 

(1) 2A. 651. 
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wrong and the Subordinate Judge shonld 
have directed an inguiry into the actual profits 
of the land. The method of assessing mesne 
profits adopted by Subordinate Judge abivounr- 
ly put a high premium on trespass. 

Under section 566 of the Code of Civil Pro- 
cedure (Act XIV of 1882) I refer the following 
issue to the lower appellate Court for trial, 
namely, “To what amount is the plaintiff en- 
titled on account of his share of the profits of 
the Khudkaskt land during the years 1312, 
1313 and 1314 Fasli P” Both parties will be 
at liberty to adduce fresh evidence. The find- 
jng will be returned to this Court within Rix 
weeks, 10 days will be allowed for ojections 
caleulated from the date of the finding. 

Tesue remanded. 


(12 0. C. 188.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Finst Crviz Appaat No. 17 or 1908. 
February 11, 1909. 
Present: Mr. Chamier, J. C. and 
Mr. Tudball, A. J. ©. 
JAWAHIR SINGH—PLAINTIFF—APPELLANT 
verstis 
RAJENDRA BAHADUR SINGH AND OTHERS 
— DEFENDANTS—REBPONDENTS. 

Moertgage—Decree for sale obtained by prior mort- 
poges unuout joning pauisne mori gagre—P us chaser 
at sale in evecuiion of such decree put in possession— 
Subsequent decree for sale obtained by putsne morigagee— 
Property pw chased by puisne mortgages himeelf— Dva- 
possession of purchaser by puisne mo tgagee—Right of 
purchaser at first sale to posaession—Reilempiion from 
purchaser, amount payable on. 

Cortain property was mortgaged to two different 
persons under two different deeda The pror mort- 
gagee brought a suit for sale and obtained a decree 
but failed to join the paisne mortgagee as a party. In 
execution of this decree, plaintiff purchased the pro- 
perty and obtained possession. Subsequently the 
ptisne mortgagee also obtained a decree for sale with- 
out meking the pror mortgagee a party to the suit 
and in execution thereof parchesed the property him- 
self. The purchaser under the first decree was for- 
cibly ousted by defendants, the avnecessora-in-title of 
the purchaser under the second decree : 

Held, that plaintiff was entitled to possession subject 
to his being redeemed by the defendants. 

Fie7d, also, that the amount a the defendants 
must pay to the plaintiff to redéem the property is not 
the price paid by the latter but the amount which was 
proportionately due on the,prior mortgage on account 
of the property in dispute. Girish Chunder Nunti v. 
Kedar Nath Kundu, 33 0. 590; Colins v. Frigga; Dethi 
and London Banh v, Bhikarı Das, 24 A. 185; Dip Nurain 
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Singh v. Hira Singh, 19 A, 527, Sri Rum v. Kesri Mal, 
26 A. 188, followed. 

Appeal against the decree of the Subordi- 
nate Judge, Kheri, dated 16th December, 
1907. 

Mr. Syed Nabinllah, for the Appellant. 

Mr. H. O. Dutt, for the Respondents. 

Judgment. 

Tudball, A. J. C.—The facts of the case 
out of which this appeal has arisen are as 
follows :— 


One Hira Lal was owner of shares in some ` 


eight villages. On the 6th of August, 1890, 
he mortgaged six of these villages one of 
which was Grant Janki Nagar (2 biswas) in 
favour of one Balmakund for the sum of 
Rs. 10,000. Under the terms of the bond com- 
pound interest at Rs 12 per cent. per annum 
was payable. On the 20th of April, 1892, he 
mortgaged the remaining two villages together 
with Grant Janki Nagar to the predecessor-in- 
title of the present defendants-respondents. 
In this second deed the first mortgage in 
‘favour of Balmakund is mentioned. Balma- 
kund, the prior mortgagee, brought a suit for 
sale and obtained a decree òn the Ist of 
August, 1894, but failed to join the puisne 
mortgagee as a party. The amount found 
due to him by the Court was Rs. 18,337. 
The proportionate share as found by the 
lower Court which fell upon the Grant Janki 
Nagar was Rs. 2,910. The property in Janki 
Nagar and one other village Achhanpur was 
put up for sale in execution of that decree on 
the 20th of October, 1900, and was purchased 
“by the present plaintiff-appellant for Rs. 8,015. 
The proportionate amount of this sum which 
he paid for Janki Nagar was, as found by the 
lower Court, Rs. 3,206. He obtained a sale 
certificate on the 29th of May, 1901, and was 
put into the possession. He obtained mu- 
tation of names on the 9th of October, 1901. 
The puisne mortgagee brought a suit for sale 
on his mortgage of 20th April, 1892, without 
making the prior mortgagee a party to the 
suit, obtained a decree on the 6th of Novem- 
ber, 1897 and in execution thereof put to sale 
the Grant Janki Nagar and purchased it 
himself on the 20th February, 1902. He or 
his successors-in-title then took action in the 
Revenue, Courte and on the 13th of May, 
1905, the plaintiff's name was removed from 
the register of praprietors and the plaintiff 
alleges that he was dispossessed by the defend- 
ants on the 15th of April, 1906, The plain- 


tiff came into Court asking alternative re- 
liefs :— 

Firstly, for possession of Grant Janki Nagar; 

Secondly, for possession by redemption of 
the puisne mortgage; and 

Thirdly, for sale of the property in lieu of 
the money due on the martgage-deed of 6th 
of August, 1890, of which the proportionate 
charge on Grant Janki Nagar was said to be 
Rs. 17,322, but the plaintiff in lieu of this 
amount was willing to take the sum of 
Rs. 12,000 only. The lower Court framed 
seven issnes and held as follows:— 

First, that the plaintiff was ontitled to 
nforce. the prior mortgage of 6th August, 
1890; 

Secondly, that the suit was within time; 

Thirdly, that the suit was not barred under 
section 43; 

Fourthiy, that the suit was not bad for 
misjoinder or non-joinder of parties; 

Fifthly, that the decree dated Ist of August, 
1895, in favour of Balmakund was not made 
absolute under section 89 of Act IV of 1882; 

Sixthly, that the sale held in execution of 
that decree was not void; and 

Seventhly, that the plaintiff was entitled to 
claim the price which he had paid for Grant 
Janki Nagar as a charge upon it. 

On these findings he granted to the plain- 
tiff a decree -for sale of the share in Grant 
Janki Nagar to recover the sum of Rs. 3,206 
together with proportionate costs and future 
interest at 6 per cent. per annum from the 
15th of April, 1906, the date of dispossession, 
allowing the defendants a period of six months 
within which to redeem and on failure of 
payment ordering the sale of the above-men- 
tioned share. 

The plaintiff appeals and urges that the 
lower Court should have awarded him a decree 
for possession of the property subject to the 
right of the defendants-respondents to re- 
deem; secondly, that the lower Court should 
have found that the amount due to the ap- 
pellant was at least Rs. 12,000 as claimed by 
him being the sum due under the prior mort- 
gage in respect of Grant Janki Nagar and not 
the sum of Rs. 3,206 the price paid by the 
plaintiff-appellant. 

In regard to the first point it is urged on 
behalf of the defendants-respondents that the 
decree, dated Ist of August, 1894, in the suit 
brought by Balmakund is not a deoree for 
sale but a simple money decree, and that the 
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property was attached and sold as if under a 
simple money-decree on the 20th of October, 
1900; whereas the pusine mortgagee obtained 
his decree nisi on the 6th of November, 1897, 
which was made absolute on the 6th of May, 
1899, and that the property was sold under 
Balmakund's decree a year or more after- 
wards on the 20th of October 1900 and, there- 
fore, the plaintiff merely purchased the right 
of the mortgagor as it stood on the date of 
sale and pendente lite. It is, therefore, urged 
that the plaintiff does not stand in the place 
of the prior mortgagee. 

An examination of the decree obtained by 


Balmakund in August, 1894, shows clearly ~ 


that the suit was for sale based on a mortgage. 
The main part of the decree runs as follows :— 
Tithaza adalat hukum deti hat aur decree karti 
hat ke dawa muddat babat 11,489 rupaya ba 
hafalat gatdad marhuna mat kharcha decree 
karti hat. Underneath that is set forth a list 
of the mortgaged property. It is true that 
no order absolute was passed but the property 
was sold under this decree which clearly states 
that the decree money was a charge upon the 
property mortgaged. It cannot be said that 
this is a simple money decree in any way ; and 
I do not think that there is any force in the 
contention now raised. 

The facts of the case may be then reduced 
to this. Both the mortgagees have brought 
the’ property to sale in execution of their res- 
pective decrees obtained upon their mortgages. 
The first decree was that upon the prior 
mortgage and the purchaser thereunder ob- 
tained possession. The purchaser under the 
second decree has ousted the purchaser under 
the first decree forcibly and not by order of 
Court. The two sets of purchasers stand 
practically in the same positions as the two 
sets of mortgagees. The purchaser under the 
first decree having obtained possession was 
entitled to retain it until redeemed by the 
purchaser under the second decree. In the 
present suit, therefore, the plaintiff-appellant 
was entitled to a decree for possession subject 
to the defendants-respondents’ right to re- 
deem. The latter had no right to forcibly oust 
tho former. If they wished to obtain posses- 
sion they ought to have brought a suit for 
redemption. As the parties are now face to 
face in this suit it is for the Court to finally 
settle the matter between them. This can 
best be done not by giving the plaintiff a decree 
for sale for the amount due to him but by 
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granting hima decree for possession subject, 
however to his boing redeemed by the defend- 
ants-respondents, t.e., by giving him a decree 
for foreclosure and not sale. 


This leads me to the question of the amount 
which is due to the plaintiff-appollant. The 
lower Court has awarded to him Rs. 3,206 
being the price which he paid for Grant Janki 
Nagar. The appellant urges that he is en- 
titled_to fall back upon the mortgage and to 
receive from the defendants-respondents the 
proportionate amount due under the terms of 
the first mortgage on Grant Janki Nagar. 
This amount he states to be something over 
Rs. 17,000 but he is willing to accept 
Rs. 12,000. In Girish Ohunder Nundi v. Kedar . 
Nath Kundu (1), it was held that a defendant 
can only redeem upon the footing of the exis- 
tence of the mortgage. The following quota- 
tion was therein taken from the decision of the 
United State Supreme Court in the case of 
Collins v. Riggs which is also cited in 
Ghose’s work on the law of mortgage “To 
redeem property, which has been sold under 
a mortgage for less than the mortgage debt, it 
is not sufficient to tender the amount of the 
sale. The whole mortgage debt must be ten- 
dered or paid into Court. The party offering 
to redeem proceeds upon the hypothesis that 
as to him the mortgage has never been fore- 
closed and is stillin existence. Therefore, he 
can only lift it by paying it.” The same 
principle was followed in Delhi and London 
Bank Limited v. Bhikari Das (2). In that 
case also the prior mortgagees instituted a 
suit on their mortgage without making the 
puisne mortgagees parties thereto, obtained a 
decree for sale and purchased at the sale held 
in execution of that decree and obtained pos- 
session thereof. The puisne mortgagees also 
instituted a suit on their mortgage without 
making the prior mortgagees parties thereto, 
obtained a decree for sale and purchased at 
the sale held in execution of that decree. 
The puisne mortgagees then sued the prior 
mortgagees claiming possession of the property 
purchased by the latter on payment of the 
actual purchase-money or of the sum which 
was due upon their mortgage at the date of 
the institution of their suit. It was therein 
held that the puisne mortgagees were entitled 
to be put into possession on payment to the 


a 33 C. 590. 
2) 24 A. 185. 


Vol: IL) 


GAYA DIN Y. MUSAMMAT DULARI. 


prior mortgagees of the sum which was actu- 
ally due upon the prior mortgage at the date 
upon which the prior mortgagees purchased. 

In Dip Narain Singh v. Hira Singh 
(3) it was similarly held that a puisne 
mortgagee must, if he wished to redeem, pay 
to the prior mortgagee the full amount due 
on the mortgage. The same ruling was fol- 
lowed in Sri Ram v. Kesri Mal (4). It 
is, therefore, clear that the amount which 
the defendants-respondents must pay to the 
plaintiff-appellant to redeem the property is 
not the price paid by the latter but the amount 
which was proportionately due on the prior 
mortgage on account of the property in dis- 
pute. It is urged that the amount due under 
the decreo in execution whereof the plaintiff 
purchased was admittedly Rs. 18,337 and the 
proportionate charge upon the Grant Janki 
Nagar was Rs. 2,910 and that these figures 
should be accepted by the Court. But the 
defendants respondents were no parties to that 
suit; they can be neither prejudiced by nor 
benefited by the decree therein. They can 
only redeem upon the footing of the existence 
of the mortgage. Ifthe amount decreed in 
that first suit had been very excessive and 
much more than what was due to the mort- 
gagee it could not be validly pleaded that the 
present defendants-respondents would be 
bound by that decree and, therefore, liable to 
pay a proportionate part of the amount decreed 
therein. Similarly if the amount decreed 
had been less than that actually due to 
the. prior mortgages, the defendants the 
puisne mortgagees, cannot be benefited there- 
by. They were no parties to the suit. We 
must fall back upon the original mortgage- 
deed itself. The plaintiff purchased on the 
20th of October, 1900. The principal sum 
due onthe mortgage of 6th August, 1890, 
was Rs. 10,000 with compound interest at 12 
per cent. per annum. Therefore the total 
amount due under the mortgage on the 20th 
of October, 1900, was Rs. 31,835. Distribut- 
ing this sum over the mortgaged property in 
proportion to the revenues of the various 
parts the proportion which falls upon Grant 
Janki Nagar comes to Rs. 5,495-4, For the 
period from 20th of October, 1900, to 15th 
of April, 1906, during which the plaintiff- 
appellant Beld possession over the property 
in dispute heis not entitled to any interest 


(3) 19 A. 527. 
(4) 26 A. 186. 
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whatsoever. But from the 15th of April, 
1906, the date of his dispossession, he is en- 
titled to further interest at the contractual 
rate up to the date of realization. 

-I would, therefore, allow this appeal, set 
aside the decree of the lower Court and grant 
the appellant a decree for possession subject 
to the respondents’ right of redemption by 
payment of the sum of Rs. 5,495-4 plus in- 
terest (as above) from 15th April, 1906, up 
to the date of payment. I would allew a 
period of 6 months from the date of this 
decree for the above payment. I would allow 
to the appellant his costs in both Courts, in 
proportion to the amount which was due to 
him on the date of suit. 

Chamier, J, C.—I agree. 

Appeal allowed. Decree varied. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
First Civiu APPRAL No. 198 or 1907. 
June 15, 1909. 

Present :—Mr. Justice Banerji and 


= Mr. Justice Tudball. 
GAYA DIN AND ANOTHER—PLAINTIFFS— 
APPELLANTS 


versus 
Musammat DULARI AND OTHERS— 
DEFENDANTS——REBPONDENTS, 

Evidence Act (I of 1872), 8. 13 (b)--Judyment— 
Admissibusty—Eze ‘itant of document—Plea of minority 
—Burden of proof. 

Where the plaintiffs sue to enforce a contract 
entered into by a minor, ib is for them to 
establish by prima facie evidence that the contract 
is valid and was entered into by a person com- 
petent to do so. , 

The defendant produced two judgments in evi- 
‘dence to prove his minority. The cases in which 
those judgments were passed were not in which 
any right asserted by the defendant was recognized 
or exercised or its existence was disputed asserted 
or departed from. The question in these cases was 
that of the competency of the defendant to execute 
the documents which were the foundations of those 
suits: Held, that the judgments were admissible 
only to prove the fact of the defendants’ denial 
and of the Oourt’s decision, but they were not 
admissible to prove as against the plaintifisthe minor- 
ity of the defendant. The Oo r of Gorakhpur 
y. Palakhdharı Singh, 12 A, 1, distinguished. 

First appeal from the decision of Ad- 
ditional Judge of Cawnpore, dated the 30th 
of April, 1907. 

Mr. Tej Bahadur Sapru, for the Appellants. 

Mr. Govind Prashad, for the Respondents, 


td 
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Judgment.—this appeal arises out 
of a suit for foreclosure of a mortgage made 
on the 19th of August, 1898, by one Kali 
Charan now deceased the first husband of 
Musanumat Dulari defendant No. 1. The pro- 
perty comprised in the mortgage consists of 
five shops anda house. Of,these shops Kali 
Charan mortgaged one to the defendant 
Mathura Parshadon the 16th of December, 
1898. After Kali Charan’s death his widow 
Musammat Dulari sold this and another shop 
to the defendant Mathura Parshad on the 
28th of January 1902, and on the same date 
she sold three shops to the defendants Nos. 
3 and 4. 

The suit was contested on two grounds 
first that Kali Charan was a minor at the 
date of the mortgage executed in favour 
of the plaintiffs and second that there was 
no consideration for the mortgage. 

The Court below found that consideration 
had been paid for the mortgage made by 
Kali Charan but it was of opinion that 
he was a minor at the date of the mort- 
gage and, accordingly, dismissed the suit. 

Upon the question of the payment of 
consideration no argument has been address- 
ed to us on behalfofthe respondents. We 
must, therefore, assume thatthe finding of 
the Court below as to the payment of con- 
sideration is accepted by the respondents. 
The only question before us is whether 
Kali Charan was or was not of full age 
at the date of the mortgage in suit. 

The learned Additional Judge holds that 
the burden of proving majority lay on the 
plaintiff. He did not believe the oral 
evidence adduced on either side and ap- 
parently relying upon two judgments pro- 
nounced in previous litigation in which 
the question of Kali .Charan’s age was in 
issue came to the conclusion that Kali 
Charan wasa minor at the time of the 
execution of the mortgage in suit. It is 
urged on behalf of the appellants that the 
learned Judge was wrong in throwing the 
burde of proof upon the plaintiffs. We 
think that the onus of proof was in the 
first instance on the plaintiffs. They seek 
to enforce # contract entered into by 
KaliCharan. As the validity of that con- 
tract is denied on behalf of the defendant 
it was for the plaintiffs to establish by 
prima facte evidence that the contract was 
valid and was entered into by a person 
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who was competent to do so. In the pre- 
sent case we think sufficient prima facie 
evidence was adduced on behalf of the 
plaintiffs. 

We have first of all the fact that at the 
time of the registration of the mortgage deed 
in plaintiffs favour it was stated by Kali 


Oharan that he was of full age. He pro- 
duced a medical certificate showing that 
his age exceeded 18 years. The Sub-Re- 


gistrar by whom the document was regis- 
tered has given evidence in this case and 
he says that he was satisfied as to Kali 
Charan’s age. Mathura Prasad defendant 
who now asserts that Kali Charan was a 
minor at the date of the mortgage was a 
marginal witness to the mortgage deed. 
He identified Kali Charan before the Sub- 
Registrar and not only did he do this but 
on the 16th of December following he took 
from Kali Charan a mortgage of one of the 
shops which Kali Charan executed as a 
man of full age—nsserting his age before 
the Sub-Registrar to be 19 years. In addi- 
tion to this we have the evidence of some 
witnesses who deposed that Kali Charan 
was over18 years of age at the date cf 
the mortgage. One of these, namely, Ishar Din 
has given important evidence on the point, 
He swears that Kali Charan was born 12 days 
after the birth of his daughter and that his 
daughter was born in Jeth 1935 sambat which 
corresponds to May 1878. Thestatement of this 
witness is corroborated by Musammat Rikha 
a witness for the defendant. She says that 
Ishar Din’s daughter was born in the same 
year in which Kali Charan was born and 
that there was a difference of 10 or 12 days 
and that Kali Charan was born in the 
year following the famine year 1934 which 
corresponds to 1877-78. Now this evidence 
clearly proves the age of Kali Charan at 
the date of the registration of the mort- 
gage deed in suit. We see no reason to 
disbelieve the statements of these witnesses 
and their evidence coupled with the facts 
to which we have already referred and Kali 
Charan’s own assertions at the time of the 
execution of the mortgage deed and the 
conduct of Mathura Prasad defendant is we 
think sufficient to estabfish the plaintiff's 
allegation and to cast upon the defendants 
the burden of showing that Kali Charan 
was a minor when the mortgage deed in 
question was executed. The oral evidence 
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adduced on behalf of the defendants has 
been justly held by the learned Judge not to 
be of any value. 

There remains then the fact that in certain 
previous litigation it was asserted that Kali 
Charan was a minor and the plea of minority 
was asserted by the Court. The learned 
Judge considers these judgments to be 
admissible in evidence -as showing that Kali 
Charan’s “ right and ability to transfer his 
property were denied ” and he is of opinion 
that they were admissible under section 13 
cl. (b) of the Evidence Act. One of these 
judgments was pronounced in a suit brought 
against Kali Charan upon a bond executed 
by him in October 1898. Kali Charan’s 
plea was that he was a minor at the date 
of the bond. This plea was accepted and 
the suit was dismissed by the Court of 
Small Causes. The other judgment was pass- 
ed in 1901 in a suit brought in the 
Munsif’s Court, upon oa mortgage bond 
executed by Kali Charan on the 24th of 
January 1899. In that case also the Court 
found that he was a minor at the date of 
the bond. It also found that there was no 
consideration for the mortgage and dismis- 
sed the suit. Itis said that these judgments 
are admissible as proving Kali Charan’s 
minority at the date ofthe bondin suit. We 
are unable toagree with this view. The 
judgments do not come within the perview 
of section 13 (b). The cases in which 
those judgments were passed sre not in- 
stances in which any right asserted by 
Kali Charan was recognised or exercised or 
in which its existence was disputed asserted 
or departed from. The question in those 
cases was that of the competency of Kali 
Charan to execute the documents which 
were the foundations of those suits. The 
judgments were admissible only to prove 
the fact of Kali Charan’s denial and of the 
Court’s decision but they are not admissible 
to prove as against the plaintiffs the minority 
of Kali Charan. We think that the case of 
the The Collector of Gorakhpur v. Palakhdhart 
Singh (1), referred to by the learned Judge 
is distinguishable. 

The only other circumstance on which 
reliancg has deen placed on behalf of the 
respondents is that in 1899 a relative of 
Kali Charan applied for and obtained a 
certificate of guardianship of his person and 
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property. In that case no question of Kali 
Charan’s age was in contest and the applica- 
tion was apparently made with a view to 
prevent Kali Charan running into debts or to 
prevent his creditors recovering the debts 
already incurred by him. 

In view of our finding as do the age of 
Kali Charan the fact of a certificate having 
been obtained after he had attained majority 
on the representation that he was under age 
can have no effect as: to the validity of the 
mortgage now in question. In our judgment 
the plaintiff's claim ought to have been 
decreed. 

We, accordingly, allow the appeal andsetting 
aside the decree of the Conrt below decree 
the plaintiffs claim with costs in both Courts 
including in this Court fees on the higher 
scale. We fix the 15th of December 1909 
as the date for payment. The plaintiffs 
will get interest at the stipulated rate up 
to that date and there after at6 per cent. 
per annum, 

Appeal allowed. 


pu 


(13 C. W. N. 680 ; 86 C. 659.) 
CALOUTTA HIGH COURT. 
CRIMINAL APPEAL No. 703 or 1908. 
November 21, 1908. 

Present :—Sir Francis Maclean, Kr., 0. J. and 
Mr. Justice Carnduff. 
GOURIDAS NAMASUDRA AND oTHERs— 
APPELLANTS 
VETsUs 
EMPEROR—Oprosite Party. 
Ecidenve Act (1 of 1872), 88. 82 cl. (1) and 91—Cam- 
plaint—Dying declaration—Proof—Penal Oode (Act 
XLV of 1869), as. 81, 892 and 826 —~Murder— Grievous 

hurt—N» proof by whom fatal blow was struck, 

+A statement to the Magistrate is admissible 
under section 32 clause (1) of the Evidence Act as 
a dying declaration, and it does not cease to be 
such because it contained a complaint. 

A dying declaration as such is not a matter 
required by law to be reduced to the form ofa 
document, and, therefore, section 91 of the Evidence 
Act is not applicable to it. The precise statement 
made ought to be proved by the Magistrate or some- 
one who heard ib. 

Empresa v. Samiruddin, 8 C. 211 and King-Emperor 
v. Mathura Thakur, 6 C W.N. 72, followed. 

Where it was found that the deceased received 
several injuries from two of the accused, one 
of which was the cause of death, but it was not 
found who struck the fatal blaw : "Held, that under 
the circumstances section 84 of the Penal Code was 
not applicable and that the conviction of the’ ac- 
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oused should be under gection 326 for grievous 
hart. 

Appeal from the conviction and sentence 
passed by the Sessions Judge of Tipperah, on 
July 22, 1908. 

Babus Dasarathi Sanyal and Debendra Nath 
Bhattacharya, for the Appellants. 

Babu Atulya Oharan Bose, for the Crown. 


Judgment.—tThe appellants before 
us are three namasudras, Gouridas, Girish 
and Gurudas, the brother of Girish. They 
have been convicted by the Sessions Judge 
of Tipperah, who, differing from both the 
Assessors, has found Gouridas and Gurudas 
guilty of the murder of one Saheb Ali, and 
Girish guilty of having caused simple hurt 
to the deceased. Girish has been sentenced to 
three months’ rigorous imprisonment under 
section 323 of the Indian Penal Code, while 
the sentence on each of his companions is 
transportation for life under section 302. 

Two points of law have been raised, and 
these we will dispose of at once 

Saheb Ali was attacked and injured at 
Srirampore on the 28th May last. On the 
29th he went to Brahmanberia and lodged 
a petition of complaint before the Magis- 
trate, who examined him on oath, recorded his 
statement in compliance with the provisions 
of section 200 of the Criminal Procedure 
Code, and sent him to hospital, where he 
died on the 8lst. The statement recorded 
by the Magistrate has been treated as a 
“dying declaration,” andit has been proved 
by the production of the magisterial record, 
the learned Sessions Judge holding that, 
under section 91 of the Indian Hvidence 
Act, no other evidence was admissible. In 
this connection it is contended (i) that the 
statement was complaint and, therefore, not a 
“dying declaration,” and (it) that, if it 
was admissible as a “dying declaration,” 
the Magistrate ought to have been examined 
to prove its contents. 

In the first contention we find no sub- 
stance. The statement to the Magistrate 
was clearly admissible under section 382, 
clause (1), of the Evidence Act, as having 
been made by the deceased as to “` circum- 
stances of the transaction which resulted 
in his death ;” and it did not cease to be 
such a statement because it contained a 
complaint and had, in the circumstances, to 
be recorded under section 200 of the Criminal 
Procedure Code. 
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As regards the second point, however, we 
are disposed to agree with the learned 
plender for the appellants. A “ dying de- 
claration,” as such, is not a “matter ro- 
quired by law to be reduced to the form 
of a document ;” therefore, section 91 of 
the Evidence Act ought not to have been 
applied; and, as washeld by this Court in 
Empress v. Samiruddin (1) in 1881, and in 
King-E-mperor v. Mathura Thakur (2) more 
recently, the precise statement made ought 
to have been proved by the Magistrate who 
recorded it, or by someone who heard it. 
We think, then, that Ex. (la), the recorded 
complaint must be excluded. But there re- 
mains the statement contained in the written 
petition of complaint, Ex. (1), prepared by 
the muktear’s mohurrir (prosecution witness 
No. 4), who swears thatthe deceased made 
a statement in his presence and that it 
was “correctly put down ” in that petition. 
As this statement and that subsequently 
niade to the Magistrate are practically the 
same, the exclusion of the latter does not 
affect the case. 

As to the facts, the case forthe prosecu- 
tion is that the deceased was waylaid on 
the 28th May, and assaulted by the three 
appellants (and a fourth namasudra, Nanda, 
who appears tọ have absconded) ont of 
reyenge, Saheb Ali’s brother, Ahab, having 
assaulted Girish a few days earlier on 
Girish’s trying to impound Ahab’s cattle for 
trespassing on his field. The scene of the 
occurrence was laid at a short distance from 
Girish’s field. s 

The defence is that the deceased and his 
brother allowed their cattle to trespass on 
Girish’s fieldon the 28th May, that Girish 
seized the cattle, and that the occurrence 
took place there in consequence of the 
intervention of the deceased and his friends. 
A vague counter-complaint to this effect 
was lodged by Girish on the 29th, and 
witnesses were produced at the trial to 
develop it. According to them the ab- 
sconder, Nanda, and someone called Sita, 
came to succour Girish, and it was they 
alone who assaulted Saheb Ali. Girish was 
present, but took no part in the assault; 
Gouridas and Gurudas were not there at all; 
and, while one witness admits that he 84W 
blood on Saheb Als person, all profess 

m 8 0.211. ° 

2) 6 0. W. N. 72. 
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to have no idea how the deceased came by his 
injuries. 

The learned Sessions Judge, for what seem 
to us to be very good reasons, doubted 
the origin of the occurrence alleged by the 
prosecution, and came to the conclusion that 
it took place, as suggested by the defence, 
on or near Girish’s field owing to the 
trespass of Saheb Ali’s cattle. That all 
three appellants assaulted the deceased, and 
that Gouridas and Gurudas both struck him 
on the head -with lathts, he found fully 
proved, and he convicted these two of mur- 
der, inferring that they must have intended 
to canse bodily injury likely to result in death. 

The assault and its consequences may be 
said to be admitted, and we agree with 
the learned Sessions Judge in thinking that 
there can be no reasonable doubt as to 
the three appellants having taken part in 
it. The evidence implicating them is 
ample. First, there are three eye-witnesses— 
Joynuddi, the deceased’s youthfal nephew, 
Buksha Ali, a cousin, and Cherag Ali, 
who seems to be independent and was culti- 
vating his field in the vicinily at the time. 
Joynuddi was apparently not mentioned to 
the police by the others in the first instance, 
but that is not a sufficient reason for dis- 
believing him, especially as it is in evidence 
that he ran away to some distance when 
his uncle was attacked. Next, there is the 
statement made by the deceased on the follow- 
ing day in the presence of the mohurrir and 
proved by the latter. Then there is the corro- 
borative evidence of the Civil Hospital As- 
“sistant, showing that the deceased received 
Bix injuries, including three severe injuries 
on the head, one of which fractured the 
frontal bone and was the cause of death. 
back of the head, he 
deposed, “would not of itself have been 
fatal.” Finally, there is the difficulty of 
accepting the theory of the defence and 
understanding why Saheb Ali should have 
falsely charged Gouridas and Gurudas, instead 
of the absent Sita. 

In the case of Girish, fiestas we 
see no reason to interfere and dismiss his 
appeal. 

As regards the other two appel nts there 
are cousiderati8ns which lead us to take 
a view of their action different from that 
taken in the Court below. Only one blow 
was fatal, and the learned Sessions Judge 
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has not been able to find who struck it. 
Recourse has, therefore, to be had to sec- 
tion 84 of the Indian Penal Code, but in 
the circumstances of this case we are not 
prepared to hold that the appellant who did 
not strike the fatal blow, must have con- 
templated the likelihood of such a blow 
being strack by the others in prosecution 
of the common object of punishing tho 
deceased for his interference and the damage 
done by his cattle. Moreover, the deceased 
was in the wrong, and the appellant, on 
whose behalf the others intervened, has 
escaped with only three months’ imprison- 
ment. We think that the ends of justice 
will be fully met by convicting Gouridas and 
Gurudas’ under section 826 of the Indian 
Penal Code, and sentencing each to seven 
years’ rigorous imprisonment. 

The Sessions Judge seems to have held 
that the proviso to section 162 of the Code 
of Criminal Procedure debarred the prose- 
cution from proving by oral evidence a 
previous statement made to the police by 
one of the witnesses for the defence m 
order to impeach that witness’ credit. It is 
not necessary for us to discuss the question 
thus raised here, specially as we have just 
had occasion to deal with it in Fanindra Nath 
Banerjee v. Emperor (8). 


(3) 86 C. 281; 90. L. J. 199; 5 M. De TT 13 0. 
W. N. 197; 1 Ind. Cas 970. 


(36 C. 645 ; 9 C. L.J. 621.) 
CALCU CTA HIGH COURT. 
REFERENCE UNDER THE STAMP Act. 

April 15, 1929. 

Present :—-Mr. Harington, A. O. J., 

Mr. Justice Mookerjee and Mr. Justice 
Richardson. . 

Inre R. A. BAXTER, Bax.-at-Law 

—PETITIONER. - 

Stamp Act (II of 1899), 8. 67 (1) and sch. I, art 
30 ‘a)——Attorney—Advocate—Ecemption of enrolment 
fee. 

B did not serve his articles in India, and at 
the time of his enrolment as an. Attorney of the 
High Oourt he paid Rs. 260 under article 27, 
schedule I of the Stamp Act I of 1879. Subse- 
quently he paid Rs. 600 on his enrolment as an 
Advocate He now claimed a refund of this amount. 

Held, that the amount should be refunded. 

Reference by the Board of Re- 
venue.—Mr. E. A. Baxter now practising 
as a Barrister-at-Law in Bankipore was 
enroled as an Attorney of the High Court 
of Calcutta on November 28, 1889 and paid stamp 
duty of RBs. 260 under article 27, schedule Į of the 
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Stamp Act Iof1879. He had not previously paid 
the duty of Rs. 250 for articles of clerkship, not 
having served his articles in India. 

In January 1908, he was enrolled as an Advocate 
of the High Court, and paid a stamp duty of 
Rs, 500 under article 30 (a) schedule I of tho 
Stamp Act II of 1899. The question of exemp- 
tion from duty was not then raised. Mr. Baxter 
subsequently raised this question and has now 
applied to the Board’ for a refund of the sum of 
Es. 500 and has referred to the proviso to article 
80, schedule I of Act II of 1899 and to the Full 
Bench Caso of the Madras High Court, In re Partha 
Suradi, 8 M. 14. 

It appears to the Board that exemption could 
have been claimed and allowed;and they are 
disposed now to allow a refund under section 52 
(a) of the Act. But asthe matter is of importance 
and as it touches a function of officers of the Hon’ble 
High Court, the Board think it right to refer the 
case for the decision of the Court under section 57 
(1) of the Act. 


Mr. 0. O. Ghose in support of the reference. 
Judgment :—We agree in the view 
expressed by the Board that exemption could 


-be claimed and allowed in the case of Mr. 


Baxter. We, accordingly, direct that the sum 
of Rs. 500 paid by him when he was en- 
rolled as an Advocate of this Court be refund- 
ed. 


—— ee 


- (86 C. 653 ; 13 C. W. N. 629 ; 
90. L. J. 560.) 
CALCUTTA HIGH COURT. 
Privy Counci APPRATL No. 46 or 1908. 

April 6, 1909. : 
Present — Mr. Harington, A. C. J., and 
Mr, Justice Mookerjee. 
BIBI GOLAP KUMARI SHAHFBA— 
APPELLANT 
versus 
GONESH CHANDRA MITTER AND OTHERS 


— RESPONDENTS. 
Privy Council, Appeal—Security—“ Government se- 
curittes tothe extent of Rs, 4,000,” meaning of —High 


Qourt Rules, Appellate Side, Part II, Chap. 4, 
Rule XX. 
The Government securities to the extent of 


Rs. 4,000 requirod to be deposited as security by an 
appellant to the Privy Council, means such securities 
of the nominal or face value of Rs. 4,000. 


Facts.—In this case, the appel- 
lant to the Privy Council deposited 34 per 


~ cent. Government Promissory Notes of the 


face value of Rs. 4,000, as security for the 
costs of the respondent; but the office re- 
fused to accept them as sufficient and asked 
the appellant to deposit Rs. 300 more to 
make up for the discount at which the Notes 
were then sold. 
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It was urged on behalf of the appellant 
that an amount of more than Rs. 50 had been 
due on the Notes as interest, and that the 
amount of interest, which would accrue due 
on them by the time the appeal would be 
ready for hearing, would be more than 
Rs. 300. ° 
_ Bubu Brojo Lal Chakravarti. for the Ap- 
pellant, Petitioner. 

s ‘Babu Nalini Ranjan Ohatterji, for the Op- 
posite Party. 

Judgment.—wWe think that the de- 
posit of Government securities amounting to 
Rs. 4,000 comes within the express words of 
the rule requiring the deposit of Government 
Securities “to the extent of Rs. 4,000.” The 
security must be accepted. : 

Application allowed., 


(36 C. 654.) 
CALCUTTA HIGH COURT. 
Miscetvaxngous Crvit APPRAL No. 383 
or 1908. 
April 14, 1909. 
Present :—Mr.- Justice Chitty and Mr. Justice 
Vincent. 
PURNA CHANDRA MANDAL—Auvetion- 
PURCHASER—ÅPPELLANT 
versús 
ANUKUL BISW AS—JUDGMENT-DEBTOR— 


RESPONDENT. 

Limitation Act (XV of 1877), 8. 18—Sale, app'ica- 
tion to set as'de—PFiaud—Onus of p oof. 

When a guit or application is, on the face of it, 
barred, it is for the, plaintiff or the applicant 
satisfy’ the Court of circumstances which would 
prevent the statute from having its ordinary effect. 

In tho case of an application for setting aside 
a salo Jong after three years, on the ground of 
frand, it is incubment on the-petitioner to show 
that not ouly had he no knowledge of the sale 
until some date within three years of his application, 
but that he was also kept from that knowledge by the 
of the auction-purchager. 


Appeal from the order of the Sub-Judge 
of Khulna, dated May 30, 1908, reversing 
that of the Munsif of Satkhira, dated August 
31, 1907. 

Babus Sarat Chandra Roy Ohaudhuri and 
Charu Uhandra Bhattacharyya, for the Appel- 


- lant. 


Babu Sarat Chandra Ghose, for the Respond- 
ent. 

Judgment.—tThis second appeal 
arises out of an application made by-a judg- 


Vol. 1] 


PURNA CHANDRA MANDAL V. ANUKUL BISWAS. 


ment-debtor to set aside a sale in execution. 
The -sale took place as long ago as 17th 
January 1896. This judgment-debtor, Anukul 
Biswas, applied to the Court to have the 
sale set aside on the 15th April 1907, 


on the ground of fraud. The first Court’ 


came to the conclusion that the petitioner 
had utterly failed to prove that there was any 
frand or collusion on the part of the decree- 
holders or the anction-purchaser in bringing 
the property to sale, and it accordingly 
dismissed the application. On appeal, the 
Subordinate Judge found that there was 
frand on the part of the decree-holders, 
and that they had got the property sold to 
Purna Chandra Mandal, the present appel- 
lant, in collusion with certain judgment- 
debtors, and he, accordingly, set aside the 
sale. 

So faras the findings of fact go with 
regard to the question of fraud, it is not ne- 
cessary for us in this appeal to consider 
them. The sole question raised before us is 
whether the application is not barred by the 
statute of limitation. Taking the applica- 
tion by the judgment-debtor, Anukul Bis-, 
was, to be one under article 178 of the 
second schedule of the Limitation Act, 
the petitioner would have, in ordinary cir- 
cumstances, three years from the date when 
his right to apply accrued, within which 
to make his application. He did not ac- 
tually make it until more than eleven years 
from the date of the sale, which was, of 
course, the date on which his right to apply 
eaccrued. In the first Court, it was unneces- 
sary, in the view that the Munsif took of 
the evidence, to go into this question 
of limitation ; but, when the matter came 
before the learned Subordinate Judge and he 
was inclined to take a different view of the 
facts regarding the sale, it was obviously 
necessary for him to see whether the ap- 
plication of this judgment-debtor was, in 
fact, within time. The question of limitation 
depends upon what has taken place after the 
date of the sale, with regard to the knowledge 
of the judgment-debtor concerned. Section 
18 of the Limitation Act provides that when 
“any person having aright to institute a suit 
or make an application has, by means of 
fraud, bebn kept from the knowledge of such 
right, tle time limited for instituting a suit 
or making an appplication (a) against the 
person guilty of the fraud or accessory 
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thereto, shall be computed from the time 
when the fraud first became known to the 
person injuriously affected thereby. The 
three years would, in ordinary circumstances, 
have expired in January 1899. It was, there- 
fore, incumbent on the petitioner to satisfy 
the Court that he had been by means of 
fraud kept from the knowledge of the sale 
having taken place to his prejudice, and 
further he had to show with regard to the 
auction-purchaser, the appellant in this case, 
that he, the appellant, was either himself 
guilty of the frand or an accessory thereto. 
In order to ascertain whether the judgment- 
debtor had proved this, we kept the case back 
so that we might look through the evidence. 
Having been carefully through the evidence, 
we find that there is not a suggestion of any 
evidence having been directed at all to this 
point nor is there any finding upon it by 
either of the lower Courts. There is some 
evidence of fraud in bringing about the sale 
with which the lower Court was not satisfied, 
but on which the learned Subordinate Judge 
eventually set aside the sale, but as to the 
fact of the sale having been kept from the 
knowledge of the petitioner by frand, there 
is, as we have said, no evidence ut all. Under 
these circumstances, it is obvious that the 
application of the petitioner must be regarded 
as barred by limitation. When a suit or 
an application is, in the face of it, barred, it 
is for the plaintiff or the applicant to satiafy 
the Court of circumstances which would 
prevent the statute from having its ordinary 
effect, and it is incumbent in this case upon 
the petitioner, the judgment-debtor, to show 
that not only had he no knowledge of the 
sale until some date within three years of 
his application, but that he was kept from 
that knowledge in the manner and by the 
act of the person specified in section 18 of 
the Limitation Act. We may say that it seems 
to us almost incredible that this judgment- 
debtor, Anukul Biswas, knew nothing about 
the sale of his own land, including his 
homestead, which had taken place eleven 
years before he made his application. Not 
only were there suits for rent against some 
of the tenants, but there was another unsuc- 
cessful application by his co-judgment-debtors 
to set aside this very sale. Under these 
circumstances, we think that the order of the 
learned Subordinate Judge cannot besustained, 
the application being barred by limitation. 
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The appeal is, therefore, allowed, the order 
of the lower appellate Conrt is set aside 
and the application of this judgment-debtor 
is dismissed. The appellant must have 
his costs in this Court as well as in the lower 
‘Courts. 

Appeal allowed. 


ere, 


(36 C. 643 ; 18-0. W. N. 758.) 
CALCUTTA HIGH COURT. 
CRIMINAD REYISIONAL PETITION. 

May 17, 1909. 
Present :—Mr. Justice Caspersz and 
Mr. Justice Ryves. 
BHUYAN ABDUS SOBHAN KHAN— 
ACcOUSED— PRTITIONER. 

: Criminal Procedure Code(Act V of1898), ss. 435, 438 
and 439--High Court—Practice—Application for re- 
rision—Concurrent jurisdiction of District Court or 
Magistrate—Application should first be made to lower 
Court Jor reference. 

. The High Court will not entertain an applica- 
ion for revision in criminal cases whero the 
District Court or Magistrate has concurrent revisional 
jurisdiction with the High Court, though the 
jurisdiction is not final, save on some special ground 
‘shown, unless a previous application shall hate been 
made to the lower Court. 

Quern-Empress v. Reolah, 14 O. 887, relied on. 

Application to revise the order of a Ist 
Class Magistrate at Balasore, convicting the 
petitioner summarily under section 506 of 
the I.P.C. and sentencing him to pay a fine 
of Rs. 100. 

Mr. Oasperes and Babu Atulya Churn Bose, 
for the Petitioner. 

Judgment.—tThis is’ an application 
for the review of anorder of a Ist Class 
Magistrate, dated the 30th March 1909. 
We are informed that no application on the 
subject has been made to the Sessions Judge 
of Cuttack with a view to his referring 
any error on a point of law for final 
determination by this Court. The practice 
which ought to be followed in such cases 
is that indicated in the-.case of the Queen- 

. Empress v. Reolah (1), where it was laid 
down that “the High Court will not 
entertain an application for revision’ in 
eases where the District Courtor Magist- 
rate has concurrent revisional jurisdiction 
with the High Court, save on some special 
ground shown, unless a previous applica- 
tion shall have been made to the lower 

(1) 14 0. 887, 
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Court: but in cases in which concurrent 
jurisdiction is not possessed -by the lower 
Courts, no such general rule exists.” That ` 
was a decision arrived at after consulta- 
tion with the Chief Justice and the other 
Judges of this Court on the point. We are 
not .prepared to differ from it. We 
think it is a ruling which should be adher- 
ed to. 

Two points ariso in this connection. The 
first is whether the practice is one that- 
will prevail in future, and, secondly, whether 
the concurrent jurisdiction referred to in 
the case of the Queen-Hmpress v. Reolah (1), 
means concurrent final jurisdiction, aa for 
instance, that which is exercised in cases 
under section 437 of the Criminal Procedure 
Code where further enquiry ean be ordered 
by the Sessions Judge or by this Court. 

With regard to the first question, we- 
certainly think it desirable that the practice 
should be uniform, and we have every reason 
to believe that it will be uniform. 

With regard to the second contention, all 
we need say is that the case of Queen- 
Enmpress v. Reolah (1), was with reference 
to section 435 of the Code and not one in 
which the Sessions Judge was competent to 
pass the final order. 

The learned connsel has asked that this 
application may be-returned to him “without 
prejudice to his client to come up to this 
Court, if necessary, after he has applied to 
the Sessions Judge. We think it will be. 
proper to return him the application. 

Let the application, therefore, be returned 
for the purpose indicated. 

Application returned. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp Cryin APPRAL No. 2843 or 1907. 
June 80, 1909. 

Present :—Mr. Justice Chitty and Mr. Justice 

Carnd uff, 
DANOO DARJEE-—Ptamtirer—APPELLANT 
versus 4 
MOMATAJADDI BHUIYA AND OTHRRS— 


Derenpants—ResponBents, « 
Muhammadan law—Mushaa, gift of —Delirery of pos- 
session—Aciual physical departurg. 
Possession taken under an invalid gift of Afushaa, 
ransfers the property according to the doctrines of 
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beth the Shia and Sunni Schools. 

Muhammad Mumtas Ahmad v. Zubaida Jan, 11 A. 
460 (P. C.) ;16 I. A. 195, followed. 

But for the purpose of completing a gift of 
immovable property by delivory and possession, no 
formal entry or actual physical departure is neces- 
sary. Itis sufficient if both donor and donee are 
present, and an unequivocal intention to transfer has 
been manifested. 

Shaik Ibrahim v. Shaik Suleman, 9 B. 146 and 
Humera Bibi v. Najmunnissa Bibi, 28 A. 147, followed. 

Therefore, where the donor executeda deed of 
gift of a share of his homestead to his three 
grandsons, but remained in his old age in the 
house and lived with his grandsons until he died and 
no mutation of names was made until his death, 
and the rents. which appear to have been paid by 
the grandsons, were’ paid in his name: Held, that 
there was a delivery of possession to the donecs 
under the deed of gift, as there was a clear inten- 
tion on his part to make the gift and to give up the 
property to his grandsons. 

- Appeal from the decree of.the Second Sub- 
Judge of Tipperah, dated September 17, 1907, 
affirming that of the Second Munsif of Chand- 
pur, dated February 5, 1£07. 

Babu Kritanta Kumar Bose, forthe Ap- 
pellant. . 

Moulvi Zahadur Rahim Zahid and Moulvi 


Serajul Islam, for the Respondents. 


Judgment.—tThis appeal arises out 
of a suit by one Danoo Gazi for joint khas 
possession of certain rayatt lands which be- 
longed to one Sajwal Darji and which the 
plaintiff claimed as one of Sajwal’s heirs. 
Sajwal died leaving a widow and three 
grandsons—sons of his daughter. The contest 
in this case is between the plaintiff and the 
defendants Nos. 3 and 4 who are two of those 

ndsons. The third grandson Afizuddi is 
dead and his representatives are also on the 
record. Some 6 or 7 years before his death, 
Sajwal executed two deeds of gift, one in 
favour of his wife of a four anna share of 
certain of his properties including the home- 
stead and the other in favour of his 3 grand- 
sons of aquantity of 11 kanis 1 ganda 1 krant 
of land- situated within certain boundaries 
and bearing a yearly rental of Rs. 19-4-0. 
The only question in this appeal is whether 
the deed of gift in favour of the grandsons is 
valid as against the plaintiff who is one of 
the heirs of Sajwal. As to the deed of gift 
in favour of the wife of Saiwal, ib may at 
once be stated that she,in a suit which was 
brought by her & recover her share under 
the gift, admitted that she had never had 
possession of the land and her suit was, ac- 
cordingly, dismissed, She, therefore, only got 
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the share in her husband’s estate to which 
she would be entitled by inheritance as his 
widow, namely a one-eighth share. 

With regard to the deed of gift in favour 
of the three grandsons, two points have been 
urged before us, first, that there was no such 
possession as would be sufficient under the 
Muhammadan Law tocomplete the'gift in their 
favour, and, secondly, that the gift was 
contrary to the doctrine of Mushaa. On the 
second point, we need only refer to the case 
of Muhammad Mumtaz Ahmad v. Zubaida Jan 
(1) their Lordships of the Privy Council 
stated “ the authorities referred to show that 
possession taken under an invalid gift of 
Mushaa transfers the property according to 
the doctrines of both the Shia and Sunni 
Schools.” They further added that the doc- 
trine relating to the invalidity of gifts of 
Mushaa is wholly unadapted to a progressive 
state of society and ought to be confined with- 
in the strict rules.” So far as the present 
case is concerned, itis sufficient to say that, 
if the question of possession is found in favour 
of the defendants Nos. 8 and 4, the gift, 
even assuming it to be invalid as being con- 
trary to the doctrine of Mushaa would be 
valid by reason of that possession. So far 
as the question of possession goes, both the 
Court of first instance and the lower appel- 
late Court have come to a distinct finding 
that possession was given to the donees. It 
appears that the grandsons came to reside 
with Sajwal before the date of the gift; that 
at any rate from the date of that gift, they 
assumed possession of the property and took 
over the cultivation of the land. The donor, 
it is true, remained in his old age in the 
house and lived with his grandsons until he 
diea. It is also true that no mutation of 
names was made until his death and that the 
rents which appear to have been paid by the 
grandsons were paid in his name. The 
question now is whether those facts are 
sufficient to negative the finding of posses- 
sion in favour of the donees. The case of 
Shatk Ibhrahim v. Shatk Suleman (2), is an 
authority for saying that for the purpose of 
completing a gift of immovable property by 
delivery and possession no formal entry or 
actual physical departure is necessary. It is 
sufficient if both donor and donee are present, 
and an unequivocal intention to transfer has 


(1) 11 A. 460 at p. 474, 16 I. A. 195, 
(2) 9 B. 146, 
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been manifested. This case was followed by 
the Allahabad High Court in Humera Bibi 
v. Najmunnissa Bibi (3), where it was held 
that in all cases of gift of immovable property 
it is not necessary that the donee should 
actually and physically vacate the property, 
the subject of the gift. Wethink that those 
cases are sufficient authority for holding in 
this case that, though Sajwal did not actually 
vacate the homestead where he resided, still 
there might be and the lower Courts have 
held that there was a delivery of possession 
to the donees, the grandsons, under the deed 
of gift. The case in this respect differs from 
the precedent which the learned pleader for 
the appellant cited from Macnaghten’s princi- 
ples and precedents of Mahomedan Law p. 
231 case XXII. There it was simply stated 
that the donor did not relinquish the posses- 
sion and that the donor and the donee con- 
tinued jointly seized of the property given. 
But, here, there is a finding and that of fact 
by both the lower Courts, that, although he 
continued to reside in the house and although 
there was no mutation of names, Sajwal did 
give up possession to his grandsons. That 
there was a clear intention on his part to 
make the gift and to give up the property to 
his grandsons has been found by the lower 
Oourts and there can be very little doubt as 
to that intention. We think, therefore, that 
the appeal fails and must be dismissed with 
costs. 


Appeal dismissed. 
(8) 28 A. 147. 


(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Second Cryin Appgzat No. 403 or 1908. 
June 23, 1909. 

Present :—Mr. Justice Karamat Husain. 
Musammat KAULA DEVI—Ptatytire— 
APPELLANT 
versus 
CHAJJU AND ANOTHER—DEPENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), as. 32. 
34—Purties made unde: sect on 32—No objection by tha 
plaintif—Wavwver—-Ezpropmetary tenancy—Extinguivh- 
ment—Prioprictary title—Appeal to the District Judge. 

Certain persons were mado parties to a suit 
under section B2 of the Codo of Civil Procedure, 
1882, withont any objection from the plaintiff - 
4Teld, that the plaintiff must bo deemed to havo 
waived that objection and thathe could not be allowed 
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to make it a ground of objection in the second 
appeal 

In a suit for ojectment in the Revenue Court, 
some of tho defendants raised a question of pro- 
prietary Litlo: Held, that the appeal lay to the 
District Judge. 

One R mortgaged his zamindart rights on the 
lst April, 1896, and relinquished his rights in the 
sir on tho 28th of April, 1896. R died on the 
4th of November, 1902, R was, moreover, not in pos- 
session of the holding between 1896 and 1902; Held, 
that undor these ciroumstances R’s rights as ex- 
proprietary tonant must be deemed to have been 
extinguished in his life-time—Dalip Rat v. Deoki 
Ru, 21 A. 204; Ram Lalv. Uhunns Lal, A. W.N. 
(1904) 281 ; referred to. 

Second appeal from the decision of the 
Additional District Judge of Meerut, dated 
the 17th of Febrnary, 1908. 

Muhammad Ishaq, for the Appellant. 

J. N. Mukerji, for the Respondents. 

Judgment.—tThe following geneo- 
logical table is admitted by the parties :— 

PAS 


Het Ram Daulat. 


arahan Mir des | 
Ram Kala. 
The facts which have given rise to this 
appeal are as following:—Ram Kala owned 
shares in two khewats 87 and 40 in the village 
Yarpur. On the first of April 1896 he 
mortgaged his whole rights with possession 
in those two khewats in one mortgage deed to 
Kishori Lal and Nathmal Das-ntsf nsf (half 
and half) but the property was not divided 
by metes and bounds. On the 28th of April 
1696 he relinquished his exproprietary right” 
in favour of the mortgagees in respect of his 
sir land. On the Istof April 1896 Kishori 
Lal ond Nathmal Das each took a separate 
gabuliat from Mir Singh and Chhajju. In 
these gabuliats the plot were ‘distinctly 
specified and the gabuliats were to have 
effect to the end of 1311 F. The lower 
appellate Court has found that the property 
mortgaged to Kishori was actually divided 
from the property mortgaged to Nathmal Das. 
Ram Kala on the 23th of May 1900 sold to 
Mir Singh his equity of redemption in the 4 
mortgaged to Kishori. Mir Singh redeemed 
that mortgage from Kishori and thus became 
the full owner of the # mortg&ged to. Kishori, 
Mir Singh sold this $ to Piria Lal husband of 
the plaintiff and on the 29¢h of April 1904 
executed a gabultat in favour of his vende 
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for one year,7.¢., 1312 F. So much as to the 
history of the } mortgaged by Ram Kala to 
Kishori. 

The history of the other 4 t.e., the + mort- 
gaged by Ram Kala to Nathmal Das appears 
to beas follows from thejudgmentof the lower 
appellate Court. Ram Kala died on the 4th 
of November 1902. After his death Mir 
Singh, Achpal and Mal Khan succeeded to the 
equity of redemption in this 4. They redeemed 
it and Mir Singh and Achpal subsequently 
mortgaged their 2 share in this 4 to Rup Ram 
and Lajja respectively and sold their equity 
of redemption to Chhajju, Nanda and Naipal 
on the 29th of October 1906. The vendees 
ofthe equity of redemption redeemed the pro- 
perty from the mortgage of Rup Ram and 
Lajja and thus becamethe absolute owners of 
itand got mutation of names effected in their 
favour. Musammat Kanwala Devi, plaintiff, the 
widow of Piria Lal on the basis ofthe gabuliat 
executed by Mir Singh in favour of Piria Lal 
on the 29th of April 1904 for the year 1312 
F., brought a suit for ejectment. Besides 
Mir Singh she made Achpal and Mulkhan 
defendants io her suit on the allegation that 
they were joint in the cultivation of the land. 
Chkhajju and Nanda on the 6th of August 1907 
applied to be made parties tu the suit for 
ejectment. The order sheet on the record 
shows that they were made defendants 
without any objection by the plaintiff, were 
allowed to filea written statement and the 
plaint was ordered tobe amended. Chhajju 
and Nanda put in their written statement 
dated 13th September 1907 on the day 
fixed for the hearing of the suit. Their first 
plea in defence was that the relation of land- 
lord and tenant did not exist petween the 
parties. In their second plea they stated 
they were the purchasers of the haqucat 
zamindartof Mir Singhand Achpal Singh under 
the sale deed dated 29th October 1906, that 
they redeemed it from Rup Ram and Lajja 
and were in possession of it. Chhajju alleged 
that he took proprietary possession of the 
plots which had been in his cultivation and 
that since 1315 F. the lands had been in 
possession of the defendants as proprietors. I 
may note that the figure 1315 is very 
distinctly written and according to the calen- 
dar kharaf 1315® begins on a date subsequent 
to the date of the written statement. The 
Court of first instance gave a decree for 
possession of allthe plots with the exception 
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of Nos. 180,128, 530 and 560. From this 
decree of the Assistant Collector of the first 
class Mir Singh Achpal and Mulkhan appealed 
to the Commissioner. Chhajju and Nanda 
appealed to the learned District Judge and 
they made only Musammat Kanwala Devi re- 
spondent to the appeal. The learned Addi- 
tional District Judge reversed the decreeof the 
first Court against the appellants Chhajju and 
Nanda. His reasons for the conclusion at 
which he arrived as gathered from his judg- 
ment amount to this. Ram Kala on his 
executing a salein favour of Mir Singh became 
an exproprietary tenant of his sir land, That 
right after his death devolved upon his 
cousins MirSingh and others. The appellants 
who were holding through Mir Singh could, 
therefore, not be ejected. The learned Addi- 
tional District Judge has not in go many 
terms found that Chhajju and Nanda are in 
actual physical possession of the plots from 
which Mir Singh, Achpal and Mulkhan are 
sought to be ejected. The plaintiff comes 
here in second appeal. The following pleas 
are urged on her behalf: (1) that Chhajju 
and Nanda defendants were not necessary 
parties to the suit for ejectment, (2) that no 
appeal lay to the learned District Judge, (3) 
that no exproprietary rights were held by 
Ram Kala and that no such right devolved 
upon Mir Singh from Ram Kala, (4) that 
Chhajju and Nanda cannot be said to be 
holding through Mir Singh and (5) that the 
learned Judge was not right in making a new 
case for the respondent which they themselves 
had not set np. There is no force in. the first 
plea. Strictly speaking in the suit for 
ejectment brought by the plaintiff against 
Mir Singh, Achpal and Mulkhan, Chhajju and 
Nanda were not necessary parties but they 
were made parties under section 32 of the Code 
of Civil Procedure Act XIV of 1882 without 
any objection from the plaintiff and, therefore, 
the plaintiff must be deemed to have waived 
that objection, See section 84 C. P. C. Act XIV 
of 1882. Chhajju and Nanda did raise the 
question of proprietary title. An appeal, 
therefore, lay to the District Judge. Tho 
second plea is thus untenable, Ram Kala as 
I have already stated mortgaged his rights in 
the two khetrats on the Ist April 1896 and 
relinquished his rights in the sir on the 28th 
of April 1896, Ram Kala died on the 4th of 
November 1902. There is nothing to show 
that during this period he -was ever in 


850 INDIAN CASES. 


‘(1909 


PASUPALETI ACHAYEMMA V. PABBAMIDI PAPAMBIA. 


possession of those plots in which he is alleg- 
ed to have had exproprietary rights. Under 
these circumstances even if Ram Kala had 
any rightsthey must be deemed to have been 
extinguished in his life-time (see Dalip Rat 
v. Deoki Rai (1) and Ram Lal v. Chunnt Lal 
(2)]. There were, therefore, no exproprietary 
rights in existence on the 4th of November 
1902 to devolve upon Mir Singh. Besides Mir 
Singh is dnly a collateral of Ram Kalan and 
there is nothing on the record to show that 
Mir Singh, Achpal and Mulkhan did share in 
the cultivation of the holding at the time of 
Ram Kala’s death. They, therefore, could not 
inherit those rights even if they were in 
existence on the date on which Ram Kela 
died. This disposes of the third plea. So far 
as the one-half mortgaged to Kishori is con- 
cerned Muir Singh never entered into any 
contract with Chhajju and Nandaand I fail 
to see how Chhajju and Nanda could be said 
to be holding through MirSingh inthat half. 
Chhajju was putin possession of the plots in 
the $ mortgaged to Kishori under a gabultat 
dated 4th Ap1zil 1896 which was to have 
effect to the end of 1311 F. and there is 
nothing to show that after the termination of 
1311 F. Chhajju held those plots and was in 
actual possession thereof. The present suit 
was for the ejectment of Mir Singh, Achpal 
and Mulkhan from certian plots of land which 
they took under a gabuliat for 1812 F. The 
defence of Chhajju and Nanda was that they 
were the purchasers of the proprietary rights 
from Mir Singh and Achpal under the sale 
deed of 29th October 1905. This sale deed 
according to the finding of the lower appellate 
Court relates to the one-half mortgaged to 
Nathmal Das which is totally distinct from 
the property in dispute which is situate in 
the other 4 mortgaged to Kishori. That being 
so the Conrt below, in my opinion. was not 
justified in holding that Chhajju and Nanda 
were holding through Mir Singh in thes 
mortgaged to Kishori. This was a suit 
simply for the ejectinent of Mir Singh, Achpal 
and Mulkhan from certain plots situate in the 
$ mortgaged to Kishori and by such suit 
Obhajju and Nanda even if they were in 
actual possession pf the plots in suit could 
no have been affected. Butthey took upon 
themselves to apply to be made party and 
“must take the consequences of their own act. 


(1) 21 A. 204. 
(2) A. W. N. (1904.)"281. 


The result is that I allow the appeal set aside: 
the decree of the lower appellate Court and 
restore that of the Court of first instance 
with costs including in this Court fees on the 


Ingher scale. 
Appeal allowed. 


1 


(Not reported yet elsewhere.) 
MADRAS HIGH COURT. 
APPRAL AGAINST APPELLATE ORDER No, 28 
of 1908. 

February 19, 1909. 

Present —Mr, Justice Manro and Mr. Justice 
Abdur Rahim. 
PASUPALETI ACHAYEMMA~- 
APPELLANT 
versus 
PABBAMIDI PAPAMMA— RESPONDENT. 
Razinamah decree—Strpulation to pay a certain 
amount on € specified date and a larger amount in 

default— When amounts to a penalty. 

Under the terms of a rustnamah decree it was 
agreed that if defendant did not pay to plain- 
tiff Rs. 800 within a certain time he should pay 
Rs 390, the sub amount, and Rs. 73-120 for costs 
after that date: 

Held, that if the Rs. 890 and Rs 78-12-0 for 
costs were duo by defendant to plaintiff at the 
date of thoraetnamah, the stipulation was not in 
the nature of a penalty, as tho parties were only 
remitted to their original position. 

Appeal against the decree of the Subordi- 
nate Judge of Cocanada in Appeal Suit No. 
35 of 1907, presented against the order of 
the District Munsif of Cocanada in O. S. No. 
861 of 1905. 


Order.—The question whether the 
stipulation to pay Rs. 390, the suit amount, 
and costs Rs. 73-12-0,if Rs. 300 were not 
paid within the time alicwed, amounts to 
a penalty will depend upon whether Rs. 390 
plus Rs. 73-12-0 were due at the date of 
vazinamah. Jf these amounts were due, the 
plaintiff would be entitled to recover them 
in full, for the defendants on failure to pay 
would be nearly remitted to their original 
position. We must, therefore, ask the Sub- 
ordinate Judge to find what amounts were 
due to the plaintiff at the date of the 
razinamah. Fresh evidence may be takcn. 

The finding should be submitted within 
6 weeks from this date and°7 days will be 
allowed for filing objections. 

In compliance with tbb above order the 
Lower Court submitted the following 
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FINDING. 

The point on which finding is called for iy 
as to whether Rs. 390 for the principal and 
interest plus Rs. 73-12-0 for costs were due 
on the date of the raztnamah. 

2. The suit bond is marked Exhibit (A) 
and the plaint in the suit as Exhibit F. 
It is clear from Exhibit F that Rs. 890 
were due for principal of Rs. 113 of the 
bond and interest thereon from the date 
of the bond to the date of the suit at 
Rs. 1-9-0 per cent. per mensem as provided 
for in the bond and there could, therefore, be 
no qnestion that that sum was dueon the 
date of the razinamah which was subsequent 
to the date of the snit. ‘ 

3. Then as to the additional sum of 
Rs. 73-12-0 claimed for costs, the costs memo 
filed in the suit by the plaintiff and passed 
by the Court, which is marked as Exhibit (H) 
proves it. - 

4. It will be seen from the written 
statement filed in the case by the defendant 
that his contention was that plaintiff, an 
assignee of the suit bond, having obtained 
assignment only for Rs. 100, it was agreed 
between her and the defendant that the 
plaintifi shonld live in the suit mortgage 
house without rent in lieu of interest and 
that she should reconvey the house to the 
defendant when defendant should repay the 
said sum of Rs. 100. But defendants have 
adduced no evidence in support of their 
plea aud the plea is, therefore, rejected. But 
it is here argued on defendants’ side that 
the prinoipal of the suit bond with interest 
“being payable within 3 years and no pro- 
vision having been expressly made in the bond 
for the payment of pest diem interest, plain- 
tiff is entitled to claim interest on the 
principal only for the said period of 3 years 
and not afterwards. Though this contention 
was not raised in the written statement at all, 
yet it is argued that it being a question of 
law, defendants sre entitled to make the 
objection even now. Assuming it were so, 
even then, I am of opinion that the conditions 
of the bond are more or less similar to the 
conditions of the bond, under consideration 
in the Privy Council case reported at 
Mathura Das v. Rajah Narindar Bahadur (1) 
and thee case Seported in Sarala Dasi v. 
Jogendra Narayon Basu (2) and for reasons 


(1) 19 A. 80; 28 T. À. 138. 
(2) 25 ©. 246, 


similar to these given in the cases quoted, 
I think it may be held in the present case 
also that in the intention of the parties, 
shown by the other conditions of the bond, 
plaintiff is entitled to the payment of the 
principal with interest at the rate stated in 
the deed for the entire period of non-payment. 
Asin the Privy Council case quoted there is 
in the suit bond a provision that unless 
the bond was discharged defendants should 
not mortgage the property to others. The 
other wording of the bond also appears to 
my mind to show that, the payment of 
interest at the stipulated rate being intended 
for the entire period, during which the prin- 
cipal remains unpaid, the period of 3 years 
was fixed only for the benefit of the mortgagor 
in order.that the mortgagee might not claim 
payment until the said period expired. The 
material portion of the bond runs thus :— 
“ The sum borrowed from you is Rs. 113, 
one hundred and thirteen inwords. Interest 
thereto is at Rs. 1-9-0 per cent. per mensem. 
I shall pay the principal and interest at 
one time 3 years hence and having the same 
endorsed on the bond, I shall take backthe bond 
from you.” I think the stipulation for pay- 
ment of interest which was first inserted 
is general so as to refer to the entire period 
of non-payment and that the subsequent 
undertaking that defendant shonld pay the 
principal and interest within 3 years from 
that date though prevents plaintiff from suing 
for itin the meantime could not debar him 
from claiming interest throughout for -the 
entire period of non-payment according to 
first stipulation. I am, therefore, of opinion 
also on the authority of Ghantayya v. Papayya 
(3) that the plaintiff is entitled to the entire 
interest which he has claimed. The inten- 
tion of the parties thus shown by the bond 
is also confirmed in a measure by the fact that 
the defendants far from raising the plea in 
the written statement Exhibit (Q) originally 
filed have acknowledged in it on the other 
hand that they agreed that plaintiff should 
live in the suit mortgage ‘house without rent 
in lieu of interest. 

5. I, therefore. find that the Rs. 390 plus 
Rs. 73-12-0 was due at the dato of the 
rastnamah. 

6. If, on the other hand, it was held 
that the bond does not show any such inten- 
tion, then plaintiff could be entitled to claim 

(8) 28 M, 534, 
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interest for 6 years immediately before the 
date of the suit either by way of damages or 
under the provisions of Act XXXII of 1889. 
But in that case my finding is that the whole 
of Rs. 390 plus Rs. 73-12-0 were not due at 
the date of the raztnamah. 

After the return of the above finding of 
the lower Court, the High Court delivered 
the following 

< Judgment. 


We accept the finding, on thisdav for final ` 


of the Courts below and direct execution to 
proceed as prayed for in the execution 
application. The appellant will have her costs 
throughout. 

Appeal allowed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Szconp Civit APPRAL No. 104 or 1908. 
July 7, 1909. 

Present :—Mr. Justice Chitty and Mr. Justice 
Vincent, 

' ISHAN CHUNDRA DUTT—Derenpast— 
APPELLANT. 
versus 
KUNJA MOHAN DEB—Puastxtirr— 

_ RESPONDENT. 

Hindu Law—Daughter, alienation by—Tegal neces- 
sity—Father’s Gaya sradh—Alience fo satisfy hun- 
self that there ta genuine necessity—Not to see to 
the application of the purchas’-money, 

It is not necessary for. the alienee from a Hindu 
daughter to see to the application of the monoy; 
but it is incumbent upon him to satisfy himself 
that there is necessity for the alienation. 

Udai Chunder Chuckerbutty v. Ashutosh Das 
Moxumdar, 21 O. 190, followed. 

Where tho kobale executed by a Hindu daughter 
recited it to be her intention to perform the 
Gaya srudh of her father, but it was found that 
she had no such immediate intention and there 
was nothing to show that the lady had any 
necessity for selling it or that she had no fund 
to proceed .to Gaya without raising money by 
alienation of the property: held, that there was no 
legal necessity. 

Appeal from the decreee of the 2nd Sub- 
Judge of Sylhet dated October 3, 1907 modify- 
ing that of the Fourth Munsif of Habigunj 
dated March 6, 1907. 

Babu Golep Ohandra Sarkar, 
Appellant. 

Babu Mohini Mohan Ohatterjee Cor Babu 
Sarat Chandra Sen), for the Respondent. 

Judgment.—This was a suit for re- 
covery of possession of certain land on 
declaration of plaintiff's title thereto. The 


for the 
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plaintiff claimed as purchaser from defendant 
No. 2 under a kobala of 19th Magh 1811. 
The defendant No. 1 resisted the suit claim- 
ing as purchaser from one Nobin Chardra 
Shome, who in his turn had purchased from 
Maheswari Debi. The only question argued 
before us was whether the alienation by 
Maheswari Debi was made for legal neces- 
sity, so as to bind the reversioner through 
whom plaintiff claimed. Both the Courts 
below concurred in finding that legal necessity 
was not proved, and decreed the plaintiff's 
claim. The legal necessity alleged was the 
raising of funds to enable Maheswari to make 
a pilgrimage to Gaya to perform her father’s 
sradh The kobala executed by her recited 
it to be her intention to perform the Gaya 
sradh. The Courts below have found that 
she had no such immediate intention ; that 
she raised the money to carry on & money 
lending business ; and that she did not go to 
Gaya until sometime afterwards. It was 
argued for the appellant that this expression 
of intention on her part was enough ; and 
that the purchaser from her was not bound 
to see to the application of the money. In 
this connection he cited the case of Udat 
Ohunder Chuckerbutty v. Ashutosh Das Mozum- 
dar (1). We agres that it is not neceseary 
for the alienee in such cases to see to the 
application of the money : but in purchasing 
from a Hindu lady having only a woman's 
estate inthe property it is incumbent upon 
him to satisfy himself that there is a genuine 
necessity for the alienation. Here Nobin 
Chandra Shome seems to have done nothing us 
of the kind. From his evidence given before 
the lower appellate Court it appears that 
he met Maheswari Debi one day on the road 
going along in ker palki, that she said she 
intended to perform the Gaya sradh ; and 
that he then and there agreed to buy the 
property in question. There is nothing to 
show that the lady had any necessity to 
sell it, or that she had no funds to proceed 
to Gaya without raising money by such 
alienation. It may be noted that her husband 
was alive at the time, and presumably she 
was living with and being maintained by 
him. In these circumstances, we think, that 
the Courts below were correct in holding that 
no case of legal necessity was nade out. 
This appeal is dismissed with costs. 
Appeal dismissed, 
(1) 21 Q. 190. 
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(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Second Crvim APPEAL No. 1181 or 1903. 
Juno 30, 1909. 

Present :—Mr. Justice Karamat Husain 
BASANT DEO—Puarxtipr—APPELLANT 
versus 
KESHAL DEO AND anotraer—Derenpanto— 


RESPONDENTS. 

Civil Procedure Code (det XIV of 1882), s. 13— 
Former suit—Res judicata—Proceeding under Land 
Acguwitum Act (I of 1894) does not bar subsequent 
grut. 


A decision in a proceeding under the Land 
Acquisition Act cannot be treated as a decision 
in a former suit so as to operate as res judicata 
with reference to the property other than that to 
which the enquiry under that Act related. Ram Chunder 
Singh v Madho Aumari, 12 O. 484, 12 I. A. 188, Chandi 
Prasad v. Maharaja Mahendra Muhendra Singh, 24 A. 
112, distinguished ; Disgaj Deo v. Kalı Oharan Singh, 
84 O. 466; Mahadevi v. Neelamani, 20 M. 269; 
Nobodeep Ohunder Chowdheiyv. Brojcndro Lall Roy, 
7 0.408 ; 9 U. L. R. 117, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Bareily dated the 21st, 
of Jaly, 1908. 

Mr L. M. Banerji, for the Appellant. 

Mr. Sital ProshadGhose, for the Respondents. 

Judgment.—tThis was a suit for eject- 
ment of the defendants from a house on the 
allegation that the plaintiff was the sole owner 
of the house and that the defendants had 
been living therein as his licensees. The 
pleas in defence were that the house was 
ancestral that they were living in it as joint 
owners and that the sale deed dated 4th 
October 1885 executed by Moti Ram in 
favour of the plaintiff was fictitious. The 
learned Munsif dismissed the suit and his 
decree was affirmed by the lower appel- 
late Court. The only point for determination 
before the lower appellate Court as appears 


- from its judgment was whethor the plaintiff 


was or was not the sole owner of the house. 
That Court came tothe conclusion that the 
house in dispute was jointly owned and 
possessed by the parties. The plaintiff has 
preferred a second appeal to this Court and 
two points have been argued by his learned 
vakil, The first is that the judgment of 
the District Judge dated the 6th June 1905 
in miscellaneous case No. 38 of 1905 under 
the Land Acquisiéion Act operates as res judi- 
cata. The second is that the Court below 
should have come taa finding on the question 
that the sale-deed dated the 4th October 
1885 was executed in consideration of an 
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antecedent debt and was, therefore, binding 
upon the defendants. In support of the 
first contention reliance is placed upon 
Ram Chunder Singh v. Madho Kumari (1) 
and Ohandt Prasad v. Maharaja Mahendra 
Mahendra Singh (2). The case reported in Ram 


- Ohander Singh v. Madho Kumari (1) does not 


govern the present case because as has been 
remarked by Maclean, O.J., in Dirgaj Deov. Kult 
Charan singh (3) the previous decision which 
was pleaded as res judicata was not pronounced 
in proceedings under the Land Acquisition 
Act but in an independent suit to obtain 
Rs. 15,125 odd which had been deposited in 
the Government Treasury. The learned 
Judges who decided Makadevi v. Neelamant 
(4) remarked “The next finding of the Judge 
is that the question of titlein regard to the 
plaint property is res judicata by reason of 
the decision under section 39 of the Land Ac- 
quisition Act of 1870. Assuming that the 
appellants were made parties to the proceed- 
ings under that section though the question 
is doubtful owing to the faulty character of 
the notice (Hx. 111) served on the first appel- 
lant we do not think that the finding in the 
land acquisition case in favour of the validity 
of the plaintiff operates as res judicata in this 
case inasmuch as the litigation under that 
Act is a specialform of proceeding confined 
to the determination of the amount of com- 
pensation due and the persons to whom itshonld 
be paid. Such a proceeding cannot be treated 
as a suit within the meaning of section 13 of 
the Code of Civil Procedure so as to render w 
decision come to therein binding when the 
same question arises in what is strictly a suit. 
Further for the reasons stated by Pontifex, J. 
in Nobodeep Ohunder Chowdhry v. Brojendrolall 
Roy (5), we should not be justified in holding 
on even general grounds that an adjudication 
under the Land Acquisition Act should be held 
to be conclusive in disputes connected with 
property other than thatto which the enquiry 
under that Act related. “I fully agree with 
the above remarks and hold that a decision 
in a proceeding under the Land Acquisition 
Act cannot be treated as a decision in a for- 
mer suit so a8 to operate as res judicata with 
reference to the property other than that to 


which the enquiry under that Act related, 
1) 12 0. 484; 12 I. A. 188. 
a 24 AL 112. 
(3) 84 C. 466 at p. 469. 

(4) 20 M. 269 at p. 272. 

a 7 0. 408 ; 9 0. L: R, 117, 
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On the basis of Okandd Prasad v. Maharaja 
Mahendra Mahendra Singh (2) it is, however, 


contended that the decision with reference to: 


a portion of land claimed under the same 
title will operate as res judicata and will 
bind the defendants in the present suit. In 
the ciseof Chandi Prasad (2) the previous deci- 
sion was in a suit and not in proceedings under 
the Land Acquisition Act and on this ground 
the present case is distinguishable from the 
case of Chandi -Prasad (2). 
The second plea, in my opinion, has no 
- force. The question that the sale-deed was 
„executed in consideration of an antecedent 
debt was not alleged in the plaint nor was it 
set forth in the memorandum of appeal to 
-the lower appellate Court. I cannot allow 
it to be taken in the second appeal before 
me. The result is that I dismiss the appeal 
with costs, 
Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Seconp Cryin Appean No, 1183 or 1908. 

: June 16, 1909. 
Present :—Mr. Justice Griffin. 
‘GHAYAS-UD-DIN—Darenpant—APPELLANT 
versus ` 
Sheikh GHULAM ABBAS AND ANOTHER 
PLAINTIFF3— RESPONDENTS. 

Common land—One co-sharer building on joint land 
Sint for demolition by other co-sharers. 

A co-sharer in a village bought a house of a 
tenant in tho village at an auction sale and 
began to build a pacca two storied houso on the 
site of it. The mte was the common land of all 
‘the co-sharors: Held, that the other co-sharera in 
the village could sue for demolition of the con- 
struction and for mjnnction restaining the defend- 
ant fom building on the site Shadi v. Anup Singh 
12 A 486, roferred to. 

Second appeal from the Decision of the 
‘Subordinate Judge of Allahabad, dated 30th 
June 1908. 

Mr. Ghulam Mujtaba, for the Appellant. 

Mr. Purushottam Das, for the Respond- 
ents 

Judgment.—tThe facts which give 
rise to the present appeal are as found by 
the lower appellate Court that the defend- 
ant-appellant before me, a co-sharer in 
the village bought the house of one Durga 
tenant of the village, in the year 1902 at 
an auction sale and that shortly before the 
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institution of the present suit he began con- 
structing a pucca two storied building on the 
site of Durga’s house. The lower Court finds 
the site to be part of the common land. The 
plaintiffs, who are also co-sharers, sued for 
demolition of the new building and for injunc- 
tion restraining the defendant from building 
on the site of Durga’s house. The lower 
appellate Court held on these facts that 
the plaintiffs were entitled to the relief 
asked for and decreed the plaintiffs’ suit. 
The defendant comes here in second ap- 
peal, The right of aco-sharer to restrain 
another co-sharer from building on common 
abadi land has been recognised in a long 
series of decisions in this Court. It is 
sufficient to refer to a Full Bench decision 
reported in Skadi v.~-Anup Singh (1). The 
learned Vakil for the appellant does not 
challenge the law laid down in these - 
decisions but contends that they are not 
applicable to the present case. His argu- 
ment is that Durga must be held to have 
bad a permanent grant of the land for 
building purposes, that he could transfer 
what rights he had to defendant and the 
latter could continue in occupation of the 
site of the house and use it in the same 
manner as his transferor might have done. 
This argument makes certain assumptions 
the truth of which has not been demon- 
strated viz, that the grant of land in tho 
abali for building purposes is a perpetual 
grant, and secondly, that the original 
grantee had any right of transfer. This 
second point is one which constantly arises 
and’ bas to be decided with reference to 
the custom prevailing in the particular 
village. 

The correctness of the finding arrived at 
by the Court below that the defendant was 
erecting a two storied pucca building on the old 
house was challenged. A certificate was given 
that the finding was not supported by evi- 
dence, On behalf of the respondents I 
have been referred to certain evidence on 
the record which goes to show that the 
defendant was constructing a pucca two 
storied building. In myopinion the case 
is one which falls within the, principle of 
the ruling enunciated ing the Full Bench 
decision above referred to and the decision 
of the Court below was a right one. If 
the contention advanced on behalf of the 

(1) 12 A. 436. 
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appellant be allowed, it is conceivable 
that aco-sharer might buy up from time to 
time the sites of all the tenants’ houses and 
build on them or use them as he liked 
with the result that other co-sharars will 
have to find other sites for their tenants’ 
houses. The appealis dismissed with costs. 
Appeal dismissed. 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
First Civin APPEAL FROM ORDER No. 158 
oz 1908. 

May 25, 1909 = 

Present :—Sir George Knox, KT., Acting 

Chief Justice and Mr. Justice Griffin. 
DUDH NATH DUBE AND OTHERS— 
DerenDANts —A PPELLANTS 
versus 
LALLU DUBE AND oraars—Pcatntivrs— 
RESPONDENTS. 

Pre-emption—Wajib-nl-arz —Construction— Right re- 
corded ay current—Oustom or contract. 

In the wajib-ul-ai% of 1860 of a village the right 
of pre-emption was recorded as current. In 188 
the wajib-ul-arz was silent as to the right: Held, 
that the oustom of pre-emption existed in tho 
village. 

First appeal from order of the Addi- 
tional Subordinate Judge 
dated the 30th of July, 1908. 

Mr. Govind Parshad, for the Appellants. 

Mr. Jang Bahadur, for the Respondents. 


Judgment.—tThe first 2° grounds 
taken in the memorandum of appeal have 
been withdrawn and we have only to con- 
"sider the 3rd ground which is to the effect 
that the wagtb-ul-arz of 1860 is the record 
of a contract and not the record of custom. 
The plaintiffs came into Court and asked for 
aw decree in their favour and based their 
right to it upon the custom of pre-emption 
that had been in vogue in the village from 
time immemorial. In the written state- 
ment the defendants deny the fact. The 
lower appellate Court came to the conclusion 
upon evidence that the custom of pre-emp- 
tion did exist in the village. We have 
nothing further to do in this appeal than 
to consider the wajrb-ul-arz and to decide 
whether the Court below placed a wrong 
interpretation @& its terms. We have been 
referred to certain unreported cases in which 
it is said by the learned Vakil for the 
appellants, that the words of the wajib- 


of Gorakhpor, : 
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ul-arz relied on were exactly the same as 
the words in the wajtb-ul-arz now before 


us and that those words had been inter- 
preted by this Court as being a record 
of contract and not of custom. But it is 


a well known principle that every case of 
pre-emption has to be decided upon the 
patticular circamstances of the case. Bearing 
in mind the circumstances under which - 
documents of this kind are drafted 
we are not prepared to attach any par- 
ticular meaning to the exact words used. 
In the case before us, we have so far 
back as 1860 a wazib-ul-arz of the village 
in which the right of pre-emption is recorded 
as current in the village. As regards the 
origin of the right the entry in question 
is colourless. It is tine that there is no 
entry in the wartb-ul-arz of 1885, but in 
the district of Gorakhpur, wagtb-ul-arzes were 
prepared under special directions of the 
Board of Revenne to the effect that the 
entry was to be made one way or the 
other regarding the custom of pre-emption. 
The result is that nothing can be inferred 
from the absence of any record asto preemp- 
tion in the wojtb-ul-arzs of 1885. It being 
an open question whether the right was a 
right based on contract or custom, we in- 
cline to the safer view that it was the re- 
cord of a custom. We do not think, 
therefore. that the Courts below placed a wrong 
interpretation on the document. We dismiss 
the appeal with costs. 


Appeal dismissed. 


(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Secoxp Cryin Arrear No. 1222 or 1908. 
June 21, 1909. 
Present:—Mr. Justice Karamat Husain. 
PARMESHRI—DurenpantT—APPELLANT 
versus 
BHAWANI PRASAD—PLAINTIFE— 
RESPONDENT. 
Pre-emption—Wajib-ul-arz—Construction—H issadar 
qarıbi, meaning of. t 

A Wajib-ul-arz gave mght of pre-omption to three 
classes of persons “—(1) hissadar qaribi; (2) hissadar 
pati ; (3) hissadaran deh. Held, that if the village 
was ab the timo of the framing of the Wajib-ul-ars 
divided not only into pattis but the pattıs wera 
further divided into sub-pattis, the words hissadar 
garibi meant a co-sharor in the sub-division of the 

> 
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KEDAR BANS LAL MISSER 0. MOHARANI JANKI KOER. 


patti. Bela Bibi v. Akbar Ali, A. W.N. (1901) 183, 
24 A. 119 ; Balzor Rai v. Madho Rai, A. W. N. (1895) 
78, referred to. 


Second appeal from the decision of tho 
Subordinate Judge of Farrukhabad, dated the 
l4th August, 1908. 

Mr. Moti Lal Nehru, for the Appellant. 

Mr. J. N. Choudhri, for the Respondent. 

Judgment, —This was a suit for pre- 
emption based upon^a Wajib-ul-arz dated 
the 2nd September, 1870, The clause relating 
to pre-emption divides the pre-emptors into 
three classes (1) htssadaran qaribi, (2) hissa- 
daran patti, (8) hissadaran deh. The property 
sold is situated in the patti No. 17. The 
pre-emptor and the vendor are co-sharers in 
patti No. 15. The pattis Nos. 15, 16 and 17, 
according to the finding of the learned Munsif 
are in patti Zorawar Singh. The vendee is a 
blood relation of the vendor and a co-sharer 
in the dekh. The Court of first instance 
dismissed the claim holding that the plain- 
tiff had no right of pre-emption superior 
to that of thedefendant. According to the 
learned Munsif the expression “‘hissadar 
garibi” means blood relation. The lower 
appellate Court reversed the decree of the 
learned Munsif and held that the expression 
“hissadar qaribi ” meant a  co-sharer who 
is nearer in space than others, t.e., 8 co- 
sharer in the same sub-division of the patti. 
The lower appellate Court remarks in its 
judgment as follows :— “The village 
Negpur Kalan consists of pattis and those 
patitis have further sub-divisions as appears 
from copies of Khewats on the record. The 
shares of co-sharers are given separate 
with their district area and revenue, and 
consequently in a divided village, ‘nearness 
necessarily means nearness in space, vide 
Bela Bibi v. Akbar Ali (1) and Sital Prasad v. 
Amtul Bibi (2). Taking this view, the lower 
appellate Court did not record any finding 
as to whether the vendee was or was 
not a blood relution of the vendor. The 
defendant vendee has preferred a second 
appeal to this Court and it is argued by his 
learned advocate that the expression “ hissa- 
dar qari” in the Wagib-ul-arz means 
hissadar who is a blood relation. The learned 
vakil for the respondent in answer to this 
says that the expression “ hissadarqaribi ” in 
those villages, which are divided into mahals, 


(1) A. W N. (1901) 183; 24 A. 119. 
(2) A. W. N. (1885) 185 at 186, 


thoks and patits, means a co-sharer- in the 
sub-division. He relies, in support of this 
proposition, upon certain remarks made by 
Mr. Justice Chamier page 186 in Bela Bibi 
v. Akbar Ali (1). He also relies upon Balzor 
Rai v. Madho Ras (8), and upon an unreported 
ruling in S. A, 460 of 1908 decided on the 
7th of May 1909. The result of the con- 
tention of the learned vekil for the respondent 
woold be that pre-emptors in that village 
would be divided into three classes, the first 
would be the co-sharers in the sub-division 
of a pathi, the second would be the co-sharers 
in the patti and the third would be the co- 
sharers in the village. This would indicate 
that at the time of the framing of the 
Wajib-ul-arz the village was divided 
not only into patties but the patties were far- 
ther divided into sub-pattis. It is, therefore, 
desirable to ascertain whether such was 
or was not the case, and it is also desir- 
able to have a finding on the question who- 
ther the vendee is or is not a blood rela- 
tion of the vendor. Therefore, I refer the 
above issues fur trial under order 41 rule 
25. The Court will be at liberty to take such 
additional evidence as the parties may adduce. 
Ten days will be allowed for objections on re- 
turn of the findings. 


Oase remanded. 
(3) A. W. N. (1895) 78, 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
MiISCELLANEOUS Civin APPBAL No. 384 
or 1907 AND Rura No. 3028 or 1907. 
June 12, 1909. 

Present :—Mr. Justice Stephen and 
Mr. Justice Chatterjee. 
KEDAR BANS LAL MISSER—Pstt- 
TIONER— APPELLANT 
versus 
MOHARANI JANKI KOER—Oppocirs 
PARTY — RESPONDENT. 

Insolvency—Applicant to be adjudged tnsolvent— 
Debts under Public Demands Recovery Act (I of 
1895 B. 0.)—Jurisdiction of Cit Court—Cril Pio- 
cedure Oode (Act XIV of 1882), chs. XIX and XX, s». 
8b1, 588, 622—Appeal. 

Although the District Collector may act under 
the provisions of the Civil Procedure Oode relat- 
ing to insolvent judgment-debtows when, the debts 
are under the Public Demands Recovery Act, there 
is nothing in that act to take away the jurisdic. 
tion of the Civil Court where the debts of the applicant 
are debts enforceable under that Act. 
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Where the Judge rejects an insolvency applica- 
tion without entoring into tho merits of the case 
but holding wrongly that he had no juyisdiction 
to entertain it, Mels, that there is no appeal under 
section 588 of the Civil Procedure Code, 1882, but 
that the High Court can interfero under section 
622, because the Judge refused to exercise juris- 
diction which he possessed. 

Appeal from the order of the District Judg® 
of Darbhanga, dated July 13, 1907. 


Babu Narendra Kumar Bose for 
Juanendra Nath Bose, for the Appellant. 


Babus Ram Oharau Mittra and Nalini 
Ranjan, for the Respondent. 


Judgment.—wWe have before us an 
appeal and a Rule arising out of the same 
matter. The appellant applied to the District 
Judge of Darbhanga under Chapter XX of the 
Code of Civil Procedure to be adjudged an 
insolvent. The learned Judge refused the ap- 
plication on the ground that he had no jurisdic- 
tion to act in the matter, because the debts 
put forward bythe appellant were debts which 
had been certified and in part been recovered 
under the provisions of the Public Demands 
Recovery Act. The first question is whether 
the Judge was right in so holding. Various 
debts were certified against the appellant 
and by force of section 19 of the Act such 
certificates became enforceable in the manner 
provided by Chapter XIX of the Code, and 
all the provisions of Chapter XIX and also of 
Chapter XX of the Code thereby applied as 
far as they were applicable. Chapter XX 
of the Code allows any insolvent to apply 
to a District Court for the relief afforded 
* in that Chapter and in section 19 of the 
Public Demands Recovery Act there is 
nothing to limit the jurisdiction of the Court 
in any matter arising under the Act. 


We have then to consider whether an 
application by an insolvent under Chapter XX 
of the Code is a step in enforcing or exe- 
cuting any certificate made under the Act, 
because if it is, all the powers and duties 
conferred by the Code on the Court should 
under section 22 of the Act be exercised 
by tho certificate officer. We find it im- 
possible to suppose that proceedings taken 
by the insolvent debtor for his own relief 
can be regarded as in any way enforcing 
or exeeuting fho liabilities which he has in- 
curred under the Act. The very object of 
petition in insolvency is to get rid of such 
liabilities on the terms which the law pro- 


Baba 


vides in order to make such release fair 
from the point of view of the creditors. 

There is, however, sub-section (3) to sec- 
tion 22 which seems to show that the District 
Collector, who is under the defining section 
4 of the Act one included within the mean- 
ing of certificate officer, has jurisdiction in 
insolvency. It is expressly provided that 
an Assistant Collector or Deputy Collector 
shall not act under the provisions of the 
Code relating to insolvent judgment deb- 
tors, from which it seems to be inferred 
that the certificate officer being the District 
Collector may so act. It has been argued 
that if he has jurisdiction in insolvency, 
it cannot be that the Civil Court likewise 
has jurisdiction. Whatever the law may be 
as to the jurisdiction of the certificate in 
insolvency matters we do not think that 
the argument applies, and we cannot find 
anything in the Public Demands Recovery 
Act to take away the jurisdiction of the 
Civil Court where the debts of the appli- 
cant ave debts enforceable under the Public 
Demands Recovery Act. We, therefore, con- 
clude that the Judge was wrong in holding 
that he had no jurisdiction to deal with the 
present case. 

We cannot, however, hold that an appeal 
lies. Section 351 of the Code is the only 
place, where provision is made for the re- 
jection of an application in an insolvency 
matter, and that rejection is one which is 
made on the merits of the case. In the 
present case the merits had not been con- 
sidered and the Judge has rejected the 
application because he has wrongly held 
that he had no jurisdiction to entertain it. 

There is, however, » Rule in this case. 
We hold, therefore, that while as the rejection 
was not under that section, there is no 
appeal under section 588, there is a ground 
for the Rule because the Judge has refused 
to exercise jurisdiction which he possessed. 

We, therefore, make the Rule absolute 
and direct the Judge to proceed in this matter 
according to law, if it appears on the facts of 
the case that the matter is still worth pro- 
ceeding with. 

The appeal is dismissed. 

Each party will pay his own costs in the 
appeal as well asin the Rule. 

Appeal dismissed, 
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JANI DURLABH SHANKARJI t. JANI LAJJA SHANKARJI. 


(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Fiast CIVIL APPEAL FROM ORDER No. 110 oF 
1906. 

June 19, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Alston, 

JANI DURLABH SHANKARUJI AND 
OTHERS—DEPEN DANTS—APPELLAXTS 
versus 
JANI LAJJA SHANKARJI AND orners— 


PLAINTinFs-DEFENDANTS—REsPONDENTS. 

Civil Procedure Code (Art XIV of 1882), ss. 518, 
588 (26)—Order amending awaird—Appeal—Coml?s 
power to amend and correct award. 

Where a Court amends an award of arbitrators 
under section 518 of the Code of Civil Proceduro, 
1882, an appeal lios from such order under section 
588, cl. 26, of the Code. 

An sue whether a particular property was 
endowed proporty, and whother it was partable or 
nob was reforred to arbitrators for determination 
The arbitrators decided thot ib was not endowed 
property but held that it should not be partitioned 
and must continue as ondowod property: Hela, 
that the award contamed an obvious error which 
the Court was competent to modify and corroct 
under section 618 of the Code of Civil Procedure, 1882. 


First appeal from an order of Pandit 
Pitamber Joshi, Subordinate Judge, Aligarh, 
dated the 3rd of August, 1908. 

Mr. Girdhari Lal Agarwala, 
pellant. , 

Messrs. Sunder Lal, Satish Ohandra Banerji, 
Te; Bahadur Sapu, for the Respondents. 

Judgment.—This isan appeal from 
an order passed under section 518 of Act XIV 
of 1882 amending an award of arbitrators. A 
preliminary objection was taken to the hear- 
ing of the appeal on the ground that as the 
Court has already passed a preliminary decree 
in the suits an appeal does not lie from the 
order under section 518. We are unable to 
accede to this contention. Section 588 clause 
(26) allows an appeal from an order under 
section 518 modifying an award. The fact 
that on the date on which the Court passed 
an order modifying the award it finally 
decided the suit and made a decree, cannot 
take away the right of appeal which the law 
confers on a party. We, therefore, overrule 
the preliminary objection. 

Onthe merits of the case we think the 
appeal is without substance. The suit was 
one for partition and three issues were de- 
termined by the Court itself. There were 
several other “issues which had also to be 
determined and as regards these the parties 


for the Ap- 


agreed that they should be referred to the 
arbitration of one Lachmi Narain Dube. In 
the petition filed by the parties it is distinct- 
ly stated that the arbitrator shall have no 
power to interfere with the decision of the 
Court upon such points at issue as it had 
already settled and that he shonld decide the 
remaining points in dispute subject to the 
adjudication, made by the Court. In accord- 
ance with this petition the case was referred 
to arbitration by an order dated the 8th of 
August 1907 and the order is tothe effect 
that the arbitrator should decide the case 
subject to the decision pronounced by the 
Court on the 9th and 22nd of May 1907. The 
arbitrator in his award states that certain 
issues framed by the Court had been referred 
to him for decision. One of these issues was 
issue No. 5 which was as follows:— Is the 
garden situate near Achal Talab near Aligarh 
endowed property. Is it partible or not.” It 
is this garden about which the parties are in 
dispute at present. The arbitrator found 
that the garden was not endowed property 
but in spite of this finding he declared that it 
should not be partitioned but should “ con- 
tinue like endowed property.” The Jearned 
Subordinate Judge amended so much of the 
award as declared the garden to be imparti- 
ble and it is from this order of the Subor- 
dinate Judge thatthe present appeal has 
been preferred. Section 518 of Act XIV 
of 1882 empowers the Court to’ modify or 
correct an award where it appears that a 
part of the award is (a) upon a matter not 
referred to arbitration and (b) where the 
award is imperfect in form or contains any 
obvious error. It is manifest that the award 
in this case contains an obvious error. The 
arbitrator having found that the garden was 
not endowed property, his decision that it 
should not be partitioned was obviously wrong, 
The Court, therefore, was competent under 
section 518 to modify and correct the award 
and, in our opinion, it has not erred in doing 
so. We dismiss the appeal with costs includ- 
ing fees on the higher scale, one set of costs 
being allowed to the plaintiffs-respondents 
and another set to the defendants-respond- 
ents. 

Appeal dismtssed. . 

e . 
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RANJIT KHAN V. RAMDHAN SINGH. 


(6 A. L. J. 654) 


ALLAHABAD HIGH COURT. 
Ssconn Civiu APPEAL No. 556 of 1908. 
May 18, 1909. 
Present :—Mr. Justice Richards and 
Mr, Justice Alston. 
RANJIT KHAN AND ANOTHER— DEFENDANTS 
j — APPELLANTS ` f 
versus 
RAMDHAN SINGH AND oruers—Puain- 
TIFF AND D&FENDANTS—-Rk&SPONDENTS. 

Mirtgage—R-demptioti—Clo7 on equity of reTemp- 
tion—Fust mortgage usufructuacry— Second tamassuk 
wmashrutal rehan—Oharg*. 

A mortgagor executed a usafructouary mortgage. 
Later on he oxecuted fire other deeds im which ho 
pledged the samo property to tho same mortgagoc 
and covenunted that tho property would not bo 
redeemable without paying up the principal and 
interest due under the five later deeds. Tho 
concluding words of cach of those fyo deeds wero 
“Ts waste ye chand Kama batarigqtamassuk mashiutul 
rehan awa qabzul woul mublighan ke ihhaya he sinad 
ho”. Held, that the later doeds operated as u 
charge or mortgage upon the property They woro 
no clog on the oquity of redemption and the mort- 
gagor was bound to pay the sumsdue under them 
while redeeming the usufructuary mortgage. Allu 
Khan v. Roshan Khan, 4 A. 85; Muhammad 
Abdul Hamid v. Jairaj Mal, A. W.N. (1906) 207; 
Bhikham Singh v. Shankar Dayal, G A L.J. 255; 
(1909) 1 Ind. Ons 345, Sheo Shankar v Parmo 
Mahton, A. W. N. (1904) 128, Rugad Singh v Bat- 
narain Singh, A. W. N (1904) 208; Khuda Bakhsh v. 
Aliumunnwsa, A. N. W. (1904) 273; Tayo Bibi, v. 
Bhagwan Prasad- 16 A. 295, Bhatu v. Dap 
A. W. Ne (1908) 278; Dwasami v  Venka- 
taseshayyar, 25 M 108; Noakes v. Rice, (1902) 
A. C 24, Ram Das Chaube v. Musammat Simirhha 
Kaur, 2 Ind. Ons. 144, referred to and discussed. 


Second appeal from the decision of 
the District Judge of Meerut, dated the 
12th of March, 1908. 

Mr. Shafiuzaman, for the Appellant. 

Mr. Nihal Chand for J. N. Ohoudhri, for 
the Respondents. 


Judgment. 

Richards, J.—This was a suit to redeem a 
usufructuary mortgage dated 17th May 1873. 
The mortgage provided for redemption at 
the expiration of ten years. The usufruct 
was to go against interest. The defendants 
pleaded that there were five other deeds, 
and that the property could not be redeem- 
ed without paying up the amount due for 
principal and interest on the said five other 
deeds, Theequestion for decision is whether 
this plea is good. The five other deeds are 
practically ‘in the same form. The first is 
dated 27th November 1873 and isin the 
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words and figures following: “I Ahmad 
Ullah, son of Mohamad Bakhsh, Sheikh by 
race, resident of Qasba Sikandarabad District 
Bulandshahar do declare as follows: That 
24 bighas and 9 biswas pukhta of resumed 
land, situate in Khalisa Mahal, village 
Kanora, pargana and Tahsil Sikandarabad 
owned by me, is mortgaged for Rs. 700 to 
Umrao Khan, Dalmir Khan, Daljit Khan 
and Ranjit Khan, sons of Darab Khan, 
Musalman Rajputs, residents and Zamindars 
of village Kanora, “pargana Sikandarabad 
under the docnment dated 17th May 1873, 
where under the mortgagees are up to this 
time in possession of the mortgaged property. 
I have now, in addition to the mortgage 
money borrowed Rs. 200 in cash from the 
said mortgagees fixing interest at Rs. 1-8 
per cent. per mensem, andagreeing that Iwould 
repay this sum, principal and interest, to 
the mortgagees along with the mortgage 
money when I obtain redemption of the 
mortgaged property on payment of the 
mortgage consideration and have brought 
the same to my use. I, therefore. covenant 
in writing that I shall repay the aforesaid 
sum, principal with interest, along with the 
mortgage consideration and then the mort- 
gaged property will be redeemed, and that 
redemption of the mortgaged property will 
in no way be obtained without the .repay- 
ment of this sum.” ‘‘ Is waste. ye chand 
kalma batariq tamassuk mashrutul rehan wa 
qabzul wasul mublighan ke likhdiya ke sanad 
ho.” The plaintiff had oblained a simple 
money-decree against the mortgagor and had 
purchased the equity of redemption or mort- 
gagor’s rights in the property with a noti- 
fication of the claim under the usufructuary 
mortgage and the bonds tacked on to the 
mortgage. The first point for consideration 
is whether the deed set forth above operates 
as a mortgage of charge on the property. 
I think it certainly does operate as one 
or the other, and it is not very material 
to consider which. To hold otherwise would 
be to ignore the plain intention of the 
pities as expresszd in the deed itself, 
Redemption of the usufructuary mortgage 
meant obtaining of possession by the mort- 
gagor .and by the terms of the second 
deed redemption that is possession was 
only to be obtained on payment of the 
amount mentioned therein. Was there any- 
thing illegal in this P I think not. After 
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the usufructuary mortgage had been exe- 
cuted, the equity of redemption remained 
with the mortgagor. He was entitled to 
deal with it as he thought fit ond to 
re-pledge it to secure further advances. He 
did re-pledge the equity of redemption and 
the transaction was carried out by an agree- 
ment that possession would not be given 
back to the mortgagor until the amount 
of the further advances were repaid. Mort- 
gage is defined by section 58 of the Transfer 
of Property Act as the “transfer of an 
interest” in specific immovable property. A 
mortgage in the strict sense of this defini- 
tion is rare in these provinces and T think 
that the framers of the Act must have 
had in their mind the English idea of a 
mortgage. In England a mortgage is created 
by the transfer of an interest, generally 
a transfer of the mortgagor's own estate, 
followed by a proviso for redemption of the 
mortgaged property. In these provinces in 
what is called a“ simple mortgage” there, 
very seldom, if ever, is a transfer of any 
interest of the mortgagor. The mortgagor 
generally uses words equivalent to “I 
hypothecate’’ or “I pledge”. He does not 
transfer the estate he hypothecates. Ina 
mortgage by contitional sale an interest is 
“transferred, and in a usufructuary mortgage 
also the mortgagor though he does not 
convey his estate, he transfers a right to 
possession which is perhaps “an interest” 
within the meaning of the definition. A 
charge is defined by section 100 of the 
Transfer of Property Act as being where 
immovable property is by act of the parties, 
or by operation of law made security for 
payment of money to another and the 
transaction does not amount to a mortgage. 
In the present case the mortgagor agreed that 
the mortgages might remain in possession until 
the amount of the original mortgage and the 
amount of the further advances wererepaid. It 
might perhaps be urged that this was a 
transfer of an interest within the 
meaning of section 58, the interest transfer- 
red being the right to remain in possession. 
However this may be, I am clearly of 
opinion that the deeds at least amounted 
to charges. Is there anything in the Aot 
itself to prevent this? I think not. Section 
60 deals with redemption and adds a 
proviso that redemption may be defeated 
if by the act of parties or by order of a 
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Court the right to redeem is extinguished. 
Section 61 seems to provide that a mortgagor 
cán only insist on redemption of individual 
mortgages when the several mortgages 
comprised different properties. The law in 
England as to the rights of the morigagees 
making further advancesis I think correct- 
ly stated at page 1168 of Coote on Mort- 
gage 7th Edition. “It is a settled rule of 
equity that a mortgagee, whether his security 
is legal or equitable shall not be deprived 
thereof without payment of all sums of 
mioney due to him fromthe mortgagor which 
from a general orspecific lien on the land 
and, therefore, if the mortgagee advance 
other sums of money to the mortgagor ex- 
pressly by way of further charge, thereby 
creating a specificlien or on a judgment 
whereby an actual charge is created or 
on statute, thereby creating a general len, 
neither the mortgagor nor generally speaking 
any one claiming under him though for 
valuable consideration and without notice 
is allowed to redeom without payment of 
the full amount advanced.” It is said, 
however, that the subsequent deeds in the 
present case are clogs on the equity of re- 
demption. The doctrine of clogging the 
equity of redemption is the creature of the 
English Courts of Equity, it would be strange 
indeed if the plaintiff, who comes hare seek- 
ing equitable relief, should be allowed to 
set up such a doctrine to work what would 
be inequitable and to set aside “a settled 
rule” of the English Courts of Equity. I 
know of no English case in which the 
doctrine of clogging the equity of redemp- 
tion has ever been applied where the mort- 
gagor had pledged his equity of redemption 
to secure further advances. Speaking 
generally the doctrine of clogging the equity 
of redemption is comprised in this that “a 
mortgagee will not be allowed as such to 
avail himself of the necessities of his debtor 
soas to obtain a collateral or additional 
advantage beyond the payment of principal, 
interest and costs.” Vide Coote on mort- 
gage 7th Edition page 15. The only ques- 
tion that remains to consider is whether 
there is any binding authority of this Court 
standing in the way of the view I take. I 
think not. The case of Allu Han v. Roshan 
Khan (1) isin favour of my view. In the 
case of Muhommad Abdul Hamid v. Jairaj 
(1) 4 A. 85. 
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Mal (2) there was a usufructuary mort- 
gage followed by a simple mortgage con- 
taining a covenant that the usufructuary 
mortgage should not be redeemed without 
redeeming the simple mortgage. Stanley, 
C. J., and Rustomjeo, J., say “It appears 
to us that it would be altogether inequit- 
able to permit the mortgagor, despite his 
express covenant to pay both debts to- 
gether, to redeem one mortgage without re- 
deeming the other. The relief which we 
are asked to give is equitable and it is only 
just that we should see that the party to 
whom equitable relief is given should do 
equity and fulfil the obligations which he 
undertook. It has been contended thatthe 
covenant contained in the later mortgage 
for payment of both debts simultaneously 
is a clog on the equity of redemption and 
therefore unenforceable. But it seems to us 
that we should be extending the rule which 
forbids the imposition of a clog or fetter on 
redemption were we to hold that the 
agreement under consideration in this case 
falls under it.” This case cannot be dis- 
tinguished from the present case save for 
the fact that in the case quoted the second 
document was held to be a mortgage whereas 
in the case before.us the document perhaps 
amounts to no more than acharge. Tho case 
of Bhikham Singh v. Shankar Dayal (8) can- 
not be distinguished from the present case. 
There are, no doubt, some authoritiesin which 
perhaps a contrary view was taken. They 
may be distinguished from the present case 
qn the ground of the particular construc- 
tion placed on the particular document by 
the Courts. If those cases cannot be so 
distinguished I cannot with all respects 
agree with them. If there is a conflict of 
authority, 1 think the conflict is such 
as to entitle us to consider the question in- 
volved apart from authority. 

Alston, J.— The question to be decided in this 
case is whether a mortgagor who obtains 
further advances from his mortgagee upon 
bonds which, in my opinion, purport to 
charge the property already mortgaged as 
security for the later loans, and expressly 
stipulates that without payment of the 
monies subsequently borrowed there shall 
be no redemption: can claim to redeem his 
original mortgage without at the same time 

e 


(2) (1906) A. W. N. 267. 
(3) (1908) 1 Ind. Cag, 245; 6 A. L, J, 255, 
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paying off the later bonds. The lower 
Courts holding that there was no charge, 
allowed the plaintiff to redeem on payment 
of the original debt only. The construc- 
tion which the learned District Judge put 
on the documents which were subsequently 
executed was that although they were 
“nominally mortgages” they had not “the 
true attributes of mortgages or charges.” 
The learned counsel for the respondent 
has contended that the decision in the 
Courts below was correct; in the first 
place because there was no charge on the 
property ; in the second place because 
charge or no charge the effect of the stipula- 
tion was toclog or fetter the equity of 
redemption; and finally because under any 
view it is only in casts where the later 
document is atrue mortgage that the prin- 
ciple on which the appellant relies can 
take effect. These contentions make it ne- 
cessary to consider with some detail certain 
decisions of this Court. The earliest re- 
ported case on the subject is of the year 
1881. It is the case of Allu Khan v. 
Roshan Khan (1). There Duthoit and Straight, 
J.J., held that although certain bonds which 
had been executed subsequent to a usu- 
fructuary mortgage were not strictly 
speaking charges on the property, yet as 
it was “the intention of the contracting 
parties that the equity of redemption should 
be postponed till the money advanced under 
them had been repaid,” ‘it would be in- 
equitable to allow redemption of the usu- 
fructuary mortgage without payment of the 
bonds. The authority relied on for this 
cited from the 
Roman Law and the French Civil Code 
respectively, an extract from Fisher on the 
law of mortgages and certain rulings of the 
Saddar Diwani Adalat. This decision was 
considered in the case of Sheo Shankar v. 
Parma Mahton (4) when Stanley, C. J., and 
Burkitt, J., dissented from it. Their Lord- 
ships held in the first place thatthe valid- 
ity of the decision was affected by the cir- 
cumstance that it was pronounced before the 
Transfer of Property Act came into existence, 
and they particularly referred to sections 60 
and 83 of that Act. They further observed 
that the decision overlooked the rule which 
“precludes the enforcement of any agree- 
ment between a mortgagor and a mortgagee 
(4) A. W. N. (1904) p. 128, 
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~ the effect of -which is to impose what is 
commonly called a. clog upon the equity of 
redemption.” In the case before their 
Lordships it was said in reply to the con- 
tention that the bond in question created 
“a charge upon the mortgage property in 
respect of the money secured by it,” that 
as the Court was of opinion that the bond 
in question did not create a charge upon the 
property it was “unnecessary to consider 
what the effect would have beon if a 
‘charge had been imposed onthe property 
in respect of the later debt.” In my opi- 
nion the finding that there was no charge 
on the property was a sufficient answer to 
the plea that the plaintiff must pay off 
both debts before he could redeem and the 
result would be the same whether the 
doctrine of clogging which in England has 
never been applied to such cases were con- 
sidered applicable or not. According tothe 
well-known authority Coote’s Law of 
mortgages Vol. II p. 1168 (7th Edition) “the 
general principle governing the question as 
to when a mortgagee will be allowed to charge 
further advancesin account appears to be that 
such advances must have been madeon the 
faith of an actual charge on the land and 
not on merely personal security.” As the 
Court had found that in both of the above 
mentioned cases there was no charge on 
the land, itfollowed that in neither case 
could the principle appealed to by the mort- 
tgagee apply. In Rugad Singh v. Satnarain 
Singh (5) Blir and Burkitt, JJ., fol- 
lowed the last cited case. They held 
that the laterdocument in the case before 
them was a mere bond which in their opinion 
“did not create any charge.” This finding 
was sufficient to pat out of Court the 
mortgagee’s claim to have the subsequent 
debt paid off at the time of redemption of 
the original mortgage; although the rule 
against clogging and ‘fettering was again 
invoked in support of the decision The 
next case to which I refer is Khuda Bakhsh 
v. Alim-un-Nissa (6). Here a usufruc- 
tuary mortgage dated 14th March 1889 was 
followed by a gabulrat dated 15th March 1889, 
which, after acknowledging that the mort- 
gagor hadtaken a lease of the mortgaged 
property from the mortgagees until Septem- 
ber 1898, stated that the rent payable on 


(5) A. W. N. ER 208 
(6) A. W. N. (1904) 273. 
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this lease was made a charge upon the pro- 
perty. When in 1902 the mortgagor's re- 
presentatives sued for redemption on pay- 
ment of the original mortgage money the 
mortgagee claimed (amongst other things) 
to have certain arrears of money which 
were due on the lease added to the amount 
due on the original mortgage debt. The 
question was whether this cleim could be 
allowed. Stanley, C.J, held that it, could 
not, basing his decision on the finding that 
the mortgage and lease were different 
transactions, independent of each other and 
not one indivisible transaction ; and he added 
that there was nothing in the gabulsaé or in 
the mortgage to show “that there was any 
agreement between the . parties that the 
usufructuary mortgage should not be re- 
deemed unless the charge created by the 
gabuliat was also paid off.” Banerji, J.. in 
a separate judgment concurred and remark- 
ed that, as the learned Chief Justice had 
pointed out, “the fact that they held a lien 
on the mortgaged property for such arrears 
cannot preclude the plaintiffs from redeem- 
ing the us.:fructuary mortgage of 1889 upon 
payment of what is due under that mort» 
gage.” His Lordship also held that “the 
intention of the parties was that the lease 
was not to be regarded as part of the 
mortgage transaction.” In support of his 
opinion the learned Chief Justice had re- 
ferred with approval to a decision of Edge, 
C.J , and Burkitt, J., Tagjo Bibi v. Bhagwan 
Prashad (7) where it was held that “in 
the absence of a special agreement” that 
two mortgages, a usufructuary and a simple 
mortgage, should be redeemed simultaneously 
the Mortgagor was entitled to redeem 
the former without redeeming the latter. 
The learned Chief Justice’s approval of the 
judgment in this case prepares us for his 
decision in the next reported cage, which 
however was not thenext case in point of 
time. The case is Mohamad Abdul Hamid 
v. Jairaj Mal (2), where Stanley, C.J., 
and Rustomji, J., had before them just such 
a special agreement as waa referred to in 
the last mentioned case. The first mortgage 
was again a usufractuary mortgage followed 
three months later by .a simple mortgage, 
which after reciting the? earlier mortgage 
went on to say that the mortgagor cove- 
nanted to repay the money due under it 
(7) 16 A. 296, 


* ‘Yol. 11] 


RANJIT KHAN V. RAMDHAN SINGH. 


“together with” the money due on the 
earlier mortgage. The purchaser of the 
equity of redemption ata sale held in cxe- 
cution of a decree had deposited in Court 
a sum sufficient to pay off the first mort- 
gage only. Thereupon the defendants ob- 
jected to the usufructuary mortgage being 
paid off unless the subsequent adyance was 
also paid. In consequence of this objection 
the suit ont of which the appeal arose was 
instituted. The learned Judges after stating 
the facts went on to say “The only ques- 
tion in the case is whether the plaintiff 
is entitled to redeem the usufructuary 
mortgage without also redeeming the later 
mortgage. Both the lower Courts held 
that the defendants were justified in their 
refusal to permit redemption of one of the 
mortgages only, and that the plaintiff was 
not entitled to redeem the first mortgage 
without redeeming the second also. Weare 
of opinion that this derision is correct. 
The property comprised in both mortgages 
is the same. The second mortgage contains 
a convenant on the part of the mortgagor 
for payment of both debts simultaneously. 
It creates in effect a further charge on the 
property in respect of the further advance 
made by the mortgagees to the mortgagor. 
and no doubt the fact that the mortgagees 
were in possession of the mortgaged pro- 
perty was some inducement to them to 
make that advance. It appears to us that 
it would be altogether inequitable to permit 
the mortgagor, despite his express covenant 
iọ' pay both debts together, to redeem one 
mortgage without redeeming the other. 
The relief which we are asked to give is 
equitable and it is only just that we should 
see that the party to, whom equitable relief 
is given should do equity and fulfil the 
obligations which he undertook.” Referring 
tothe argument that the covenant was a 
clog on the equity of redemption their Lord- 
ships say “We should be extending the 
rule which forbids the imposition of a clog 
er fetter on redemption where we hold that 
the agreement under consideration in this 
case falls under it.” In other words their 
Lordships held that the rule as to clogging 
or fettering had nothing to say to such a 
case, with “which opinion I agree. I now 
come to the case of Bhartu v. Dalip (8) 
which is the next *eported case, although 
(8) A. W. N. (1908) p 278, 
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it was decided five weeks before Muhamad 
Abdul v. Jairaj Mal (2). At first sight this 
decision may appear to be opposed to be 


the last mentioned one but it is 
possible to distinguish the two cases. In 
this case Stanley, C.J.. and Knox, J., 


said - “It may be that if parties to mort- 
gage transactions determine and agree so 
to consolidate mortgage securities ags to 
preclude the mortgagor from redeeming one 
without redeeming all, their contract in that 
regard would be enforced. But inthis case 
we are unable to discover that there was 
any such clear and distinct contract entered 
into between the parties as obliged the 


mortgagor to redeem both mortgages 
at the same time.’ Their Lordships 
then point ont certain peculiarities in 


the case, and continue :— “From this we 
gather that the parties contemplated thatthe 
mortgagor should be at liberty to redeem the 
later mortgage, on payment of the sum secured 
by it, namely Rs. 1,500. If he was so at 
liberty to redeem that mortgage at any 
time, there is no reason why he should 
be precluded from redeeming the earlier 
mortgage by payment of the amount secur- 
ed by it. It may be that the parties in- 
tended to consolidate the two mortgages, 
but they have not expressed their inten- 
tion with sufficient clearness so as to enable 
the Court to say that they had done so, 
and prevent full operation being given to 
the provisions of sections 60 and 62 of the 
Transfer of Property Act.” That is to say 
the Court held upon the facts that there 
was in this case no such special agreement 
between the parties as they found in the 
last cited case. The next case in Bhikham Singh 
v. Shankar Dial (8). In this case Richards and 
Karamat Husain, JJ., stated what I conceive 
to be the law on the subject. They point 
out that simple money bonds creating no 
charge on the property. .... would not 
come within the principle applicable; they refer 
to the rule against clogging or fettering 
the equity of redemption and say: “But 
notwithstanding these well-known principles 
there is nothing to prevent n mortgagor 
taking from the mortgagee a further advance 
and making the mortgage property security 
for such furtheradvance. Transactions of 
this kind are of every day occurrence in 
England and we are unaware of any prin. 
ciple of law in this country that renderg 
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such a transaction illegal.” After describ- 
ing the documents in the case their Lord- 
ships continue “Reading these documents we 
have not the least hesitation in saying that 
the parties intended that the mortgage 
property should be made security for pay- 
ment of the further advances. We infer 
this intention from the language of the 
documents themselves.” Dealing with the 
contention that in the case of Mohamad 
Abdul Hamid v Jairaj Mal (2) thelater docu- 
ment was a simple mortgage whereas in the 
case before them the later security was possi- 
bly a charge only, their Lordships say: 
“But for the purposes of the question be- 
fore us we can see no distinction between a 
simple mortgage and a charge. The next 
decision of this Court to which I refer is 
an unreported one, Ram Das Chaube v. 
Musammat Simirkha Kuar (9). The 
later bonds in this case were simple mort- 
gages and contained the following clause: 
—" Whenever I am paying off the mort- 
gage debt I shall first pay the principal 
gam due under this document with com- 
pound interest and then the amount ofthe 
mortgage.” It was held by Banerji and 
Tudball, JJ., that no clog or fetter was 
imposed by this stipulation and that the 
case was “very similar” to that of 
Mohamad Abdul Hamid v. Jairaj Mal (2). 
which they followed. The unreported 
case of Sobha Ram v. Gokhla, Second 
Appeal 1888 of 1907 decided, on the 
15th January 1909 is not really op- 
posed to these later decisions as might 
at first sight appear, for the  conclu- 
sion arrived at upon a consideration of the 
documents by Stanley, O.J., and Banerji, J., 
was that the earlier mortgage was “entirely 
independent of the later mortgage.” They, 
accordingly, declined to ‘enforce simultaneous 
redemption of the two mortgages. The last 
case of this kind which supports the view 
for which the appellant contends is Dorasami 
y. Venkataseshayyar (10) in which White, C.J., 
and Bhashyam Ayyangar, J., observed that 
section 61 of the Transfer of Properby Act 
suggested by the wording of illustration to 
it, that the Legislature did not, in abolish- 
ing the practice of consideration, intend to 
touch the principle governing these cases. 
Considered in the light of the above 


(9) 2 Ind. Oas. 144. 
(10) 26 M. 108. 
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analysis, all the decisions of this Court since 
the decision of Duthoit and Straight, JJ., 
fall into line and present no contradictions 
so far at leasb as the law governing them 
is concerned. On the construction of the 
particular documents before the Court in each 
case the decision is, of course, an authority 
only for itself. 

The learned counsel for the respondent 
contends that the doctrines of con- 
solidation and tacking have no application 
to such cases as the present. I entirely 
agree for we have not here two properties 
but one. and there is no intermediate in- 
cumbrancer. When, however, he goes on to 
argue that such cases are subject to the 


‘rule against clogging or fettering the equity 


of redemption I am unable to agree. in 
Noakes v. Rice (11), Lord Macnaghten defin- 
ed the rule against clogging asone which 
prohibited “any device or contrivance 
designed or calculated to prevent or impede 
redemption,” and added “When the money 
secured by a mortgage of land is paid off, 
the land itself, ond the owner ofthe Jand 
in the usa aad enjoyment of it, must be 
as free and unfettered to all intents and 
purposes as if the land had never been 
made the subject of the security.” Lord 
Davey said that the mortgagor on redeem- 
ing must get back his property “in the 
condition in which he parted with it.” I 
am unable to see how a mortgagee who 
lends a further sum of money to his mort- 
gagor and takes a charge upon the land 
already mortgaged, can be said to be devis- 
ing or contriving to prevent or impede re- 
demption because he stipulates with the 
mortgagor that the latter will not redeem 
his mortgage without at the same time 
paying off the subsequent loan. Nor can 
I see that any such injury to the mortgagor 
or his property as the rule is designed to 
prevent can result from such a stipulation, 
for as soon as he pays off his loans he 
will recover his property intact with all 
the rights which he possessed at the time 
he mortgaged it. One has but to state the 
principle which governs ‘such cases as the 
present and then to consider the English 
cases where the rule against clogging or 
fettering has been applidl, to see that the 
rule can have no application. Moreover, 


(11) (1902) A. ©. 24; 71 É J. Ch. 189; 86 L. T. 62; 
50 W. R, 305; 66 J. P, 147. 
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whatever may have been said in the earlier 
cases, six ofthe Judges of this Court as 
at present constituted have now expressed 
the opinion that the rule against clogging 
or fettering the equity of redemption has 
uo application to such a case as the pre- 
sent. To hold that a mortgagor cannot 
obtain a further advance from his mort- 
gagée by giving him a charge on the pro- 
perty mortgaged at the same time stipulat- 
ing that he will pay off both the advances 
before redeeming would, in my opinion, be 
to fetter not his right to redeem but his 
right to contract. The principle which 
governs such cases is defined in Coote’s 
Law of Mortgage at page 1168 as follows. “If 
the mortgagee advance other sums of money 
to the mortgagor expressly by way of 
further charge thereby creating a specific 
lien neither the mortgagor, nor generally 
speaking any one claiming under him thongh 
for valuable consideration and withoutnotice, 
is allowed to redeem without payment of 
the full amount advanced”, but the later 
advances mast have been made “on the 
faith of an actual charge on the land and 
not on mere personalsecurity.” This Court 
hus adopted the qualification that the 
further advance must have been made on 
the faith ofan actual charge. It has also 
held that there must be a special agree- 
ment between the parties on the subjectin 
order that the principle may take effect. 
As my learned colleague has set ont the 
facts of this case I need not repeat them. 
Qn those facts I hold that the later trans- 
actions were not separate transactions in- 
dependent of the earlier one that the later 
documents charged and were intended to 
charge the mortgaged property, that the 
parties stipulated that redemption of the 
usafructuary mortgage should not take 
place unless the later loans were paid off 
and if was upon this understanding that 
the later advances were made. Applying to 
these findings the principles laid down in 
the decisions of this Court to which I have 
referred 1 would decree this appeal. 

By the Court The order of the Court 
is that the appeal is allowed, the decrees 
of the Courts below are set aside and the 
plaintiffs’ snit is? dismissed with costs in 
all Courts including in this Court fees on the 


higher scale. . 
Appeal allowed, 
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MUHAMMAD USMAN, 


(Not reported yet elsewhere. ) 


ALLAHABAD HIGH COURT. 
Secon Civiu Appzat No. 354 or 1908. 
June 14, 1909. 

Present :—Mr. Justice Karamat Husain. 
Munshi FAYAZUL RAHMAN— 
Prarntiy¥—APPELLANT 
YETSNG 
MUHAMMAD USMAN AND 0OTHERS— 
DEFenDANTS—RESPONDENTS. 


Muhammadan Loaw—Hanafi School—Dividing of 
an estate into a life-estate and a vested remainder 
—Chance of heir-apparent—Relinguishment—Com- 
promue—Tranfer of Property Act (IV of 1882), s. 
6—Decree based on legal compromise not binding 
—Oivil Procedure Code (Act XIV of 1882), 8. 875— 
Contract det (IX of 1872), 8. 28. 

There is nothing unlawful or against public 
pohcy in allowing a Muhammadan by a compro. 
mise to carve out of land a hife-estate for one 
person and to give the vested remainder to another, 
Umes Chanter Siscarv. Musammat Zahur Fatima, 17 I.A. 
201; 18 C 164, followed, and Abdul Wahid Khan v, 
Nuran Bibi, 11 C. 697; 12 L A. 91; Musammat Humeeda 
v. Mutanmat Badlun, 17 W. R. 525, referred to. 

A Muhammadan of the Hana’ School cannot by 
a compromise relinquish or bind his chance to 
succeed to an estate, and such a relinquishment is 
void both under the Muhammadan law and under 
section 6 (a) of the Transfor of Property Act, 
1882 Sumsuddin Goolam Musein v, Abdul usein 
Kalimuddin, 81 B. 165 ; Rebati Johan Das v. Ahmad 
Khan, 90. L. J. 50; 1 Ind. Cas 590, Musammat Khanam 
Jan y. Musammat Jan Bibi, 48. D. A. 210; Musam- 
mat Hurmut-ool-Nissa Begum vy. Allahdiz Khan, 17 
W. R. 108; Kunh, Mamed y. Kunhi oidin, 19 
M. 176 ; Sham Sundar Lal v. Achhan Kunwar, 25 I. A. 
182;21 A. 71;2 C W.N 720; Nund Kishore Lal v. Kanee 
Ram Tewary, 29 O 856, Brahmadeo Narayan v. Harjan 
Singh, 25 0.778 ; Ivesy Medcalfe, (1737) 1 Atk. 64; 
Tleron v. Heron, (1741) 2 Atk. 160; Chauncy v. 
Graydon, (1743) 2 Atk 616; Ourleton v, Leighton, 
(1805) 3 Mer. 667; Hobson v. Trevon, (1723) 2 
Wins. 191; Holroyd v. Marsha’l, (1862) 10 H. L. 191; 
Flower v. Buller, (1880) 15 Oh. D. 665; Hindi v. 
Blake, (1845) 3 Beav. 284; Ram Ohunder v. Dhurmo, 
7 B. L R. 841; 15 W.R.17 (F. B) Manikam Pilla v, 
Ramilinga Pillai, 29 M. 120 ; Bal Krishra Trambuk 
Tendulkar v. Savt ılar, 3 B. 54; Kamis Futima v. Abbas 
Al, A W N (1887) 84; referred to. The re- 
lingnishment of a chance to succeed being void 
both under the Hanafilaw and the Transfer of Property 
Act, the fact that it was incorporated in a decree 
to which the person relinquishing was a party 
would not render that decree binding upon him or 
his representatives. Under the provisions of section 
375 of the Code of Civil Procedure, 1882, a Civil 
Court had jurisdiction to pass a decree only when 
the suit had been adjusted by “lawful” agree- 
ment or compromise. If the compromise was un- 
lawful the Court had no jurisdiction to pass a 
decree on its basis. The compromise to relmquish 
a chance to succeed being vod and unlawful, the 
decree which incorporated the compromise was 4 
waste paper and the parties thereto were not 


866 


bound by it. Lakshmana Swami Naidu v Ramaswami 
Naidu, 26 M. $1, referred to. 

Anything which is not lawful withm the mean- 
ing of section 23 of the Contract Act, 1872, 18 
unlawful for the purposes of an agreement or com- 
promise and is sufficient whon meorporated in a 
decree to renderit a nullity. Rangasam: Nacken 
v. Tirupati Naicken, 14 M L J. 418; Khel Ram v. 
Raghunath Prasad, A W.N. (1906) 214, Bhairo v. 
Permeshri Dayal, 7 A. 516, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Moradabad, dated the 
17th of January, 1908. 

Mr. Surendro Nath Sen, for the Appellant. 

Mr. Muhammad Ishag Khan, for the Respond- 
ent. 

Judgment.—One Abdullah 
among other parties the following :— 

(a) Nizamuddinpur 10 out of 20 biswas. 
(b) Tayabpur 174 Liswas out of 20 
biswas. 

Abdullah's wife Mubarak-un-Nissa brought 
an action against him for her dower. The 
suit was compromised and the terms of 
the compromise were embodied in the decree 
dated the 29th August, 1889. The por- 
tions of the decree bearing on this appeal 
are:— The defendant (Abdullah) gives the 
whole of the undermentioned properties to 
the plaintiff (Mubarak-un-Nissa) in lien of 
Rs. 10,00) the dower claimed by her. Now 
the plaintiff is the owner of the said pro- 
perties but the defendant will :etain pos- 
session over 10 biswas of Nizamuddinpur 
alias Manwala for his life. The income 
of it will be appropriated by the defend- 
ant and he, in case of urgent necessity, may 
hypothecate, pledge or sell his life-estate 
(dakhal heen hayatee) in the 5 biswas out of 
the said 10 bzswas. 

“On the death of the plaintiff those who 
may be the heirs of both the plaintiff (Muba- 
rak-un-Nissa) and the defendant (Abdullah) 
willbethe owners of the properties.” Mubarak- 
un-Nissa died’ on the 25th of May, 1894, 
and Abdullah on the 19th April 1897, 
executed a usnfructuary mortgage in favour 
of defendant No. 1. The propertics mort- 
gaged were:— 

(a) 4 biswas ont of 5 biswas of Nizam- 
uddinpur. 
(b) 23 biswas of Tayabpur. 

On the 2nd April 1899, Abdullah sold 
to the plaintiff 32 out of the 5 biswas of 
Nizamuddinpur of which according to his 
construction of the decree No. 97 of 1889 
dated the 29th of Angust, 1889, he was 
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the owner and 1j. biswas out of the other 
5 biswas of Nizamuddinpur which he alleged 
to have inherited from his wife Mubarak-un- 
Nissa. Abdullah died in 1899. The plain- 
tiff on the 14th June 1907 brought an 
action for the redemption of the property 
mortgaged by Abdullah under the mortgage 
deed dated the 2nd April 1889. É 

He impleaded the mortgagee (defendant 
No. 1) and the heirs of Mubarak-un-Nissa and 
Abdullah (defendants Nos. 2 to 13). The mort- 
gagee expressed his willingness to allow 
redemption and prayed for costs. The pleas 
raised by the heirs of Mubarak-un-Nissa 
and Abdullah in defence inter alia were as 
follows :— 

(a) On a right interpretation of decree 
No 97 of 1889, Abdullah had only a life- 
estate in 10 biswas of Nizamuddinpur and 
the decree gave him power in case of emer- 
gency to transfer his life-interest in the 
5 biswas out of the 10 brswas, The in- 
terest of the plaintiff in those 5 biswas came 
to an end with the death of Abdullah. 

(b) Abdullah according to the terms of 
the decree relinquished his chance as an 
heir-apparent to Mubarak-un-Nissa in her 
estate inasmuch as he agreed with her that 
only those who may be the heirs of both 
Moubarak-un-Nissa and himself would be the 
owners of her property on her death. Thus 
he himself could not be one of the class 
for he could not be an heir to himself. 

The learned Munsif dismissed the suit 
holding that under the compromise incor- 
porated in the decree dated the 29th 
August, 1889, Abdullah got only a life-estate 
in the 10 biswas and that he relinquished 
his right of inheritanca to his wife as to 
the properties compromised in the decree. 
The plaintiff appealed to the lower appellate 
Court against the whole decree. It was 
admitted in that Court that Abdullah on a 
correct interpretation of the decree had 
only a life-intcrest in 10 biswas share in 
Nizamnddinpur. It was, however, contended 
that Abdullah on the death of Mubarak-un- 
Nissa inherited 23 out of the other 10 
biswas. The lower appellate Court put the 
same construction on the decree as ithe 
first Court and holding that Abdullah re- 
nounced his share in’ the"0 biswas which 
belonged to his wife upheld the decree 
of the Munsif. The plaintiff has preferred 
a second appeal to this Court. His learned 
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vakil contends that, on a right construc- 
tion of the compromise embodied in the 
decree, Abdullah is the absolute owner of 
10 biswas and that he has not given up 
his chance as an heir-apparent to succeed 
Maubarak-un-Nissa. 

He further contends that granting the 
interpretation put by the respondents to 
be right Abdullah and Mubarak-on-Nissa 
could not by compromise divide the pro- 
perty into a life-estate and vested remain- 


der for that is unknown to the Muhammadan . 


Law (see Abdul Wahid Khan v. Nuran 
Bibi (1), that Abdullah’s compromise to re- 
linguish his chance as an heir-apparent 
to Mubarak-un-Nissa was unlawful see 
Sumsuddin Goolum Husein v. Abdul Husein 
Kahmuddin (2), Rebati Mohan Das v. 
Ahmed Khan (3), and that the decree 
passed on the unlawful compromise was, in 
consequence of its being passed without juris- 
diction, a nullity see Lakshmana Swami Naidu 
v. Rangamma (4). Regarding the interpreta- 
tion of the decree the learned counsel for the 
respondents says that the natural and reason- 
able construction of the decree dated the 29th 
August, 1889, is that Abdullah got only a 
life-interest in the 10 biswas of Nizam- 
uddinpur that he relinquished his chance 
as an heir-apparent in the property of 
Mubarak-un-Nissa that he and his represen- 
tatives are bound by the compromise for 
there is nothing either in the Hanafi law 
or the law of British India to make the 
compromise whereby a Muhammadan gives 
ap his expectancy of inheriting to another 
‘yoid and that Abdullah being a party to 
the decree by which he was benefited he and 
his representatives are bound by that decree 
irrespective of the fact that the compromise 
incorporated in the decree is void or valid. 
In support of the proposition that a 
Muhammadan may enter into a compromise 
whereby he may relinquish his chance as an 
heir-apparent to succeed the estate of an- 
other, the learned Counsel for the respondents 
relies upon two unreported rulings of this 

Court. They are:— 
S. A. No. 415 of 1997 decided on the 


3rd December, 1908, and S. A. 
No. 548 of 1907 decided on the 23rd 
April, 1908.— 


1) 11 0,587; 121 A. 91 at p. 101. 
2) $1 B. 185 at pp WI to 178. 

3) 90 L. J. 50; 1 Ind. Cas, 590, 

4) 26 M. 31, 


1 have carefully gone through the 
compromise in vernacular and have without 
the slightest doubt to come to the conclusion 
that the interpretation which the appellant 
seeks to put upon it is unnatural and 
opposed to the express terms of the com- 
promise. It confers upon Abdullah only a 
life-estate in 10 biswas in Nizamuddinpur 
and does not make him the absolute owner 
in fee simple thereof. The clause that 
“the defendant (Abdullah) will retain posses- 
sion over the 10 biswas of Nizamnddinpur 
for his life” conclusively establishes that 
the compromise and the decree in which 
it was incorporated made him a tenant 
for hfe and not a tenant in fee simple. 
The clause that “in case of urgent neces- 
sity he (Abdullah) may hypothecate, pledge 
or sell his life-estate” in 5 biswas out ofthe 10 
biswas is also conclusive in showing that Ab- 
dullah got only alife-estate and nomore. Onthe 
relinquishment of the expectancy to inherit 
Mubarak-un-Nissa the terms of the decree 
are also very clear. Abdullah in express 
terms agrees that on the death of 
Mubarak-un-Nissa only those persons will 
be the owners of the properties specified 
in the decree who may be the heirs of 
Mubarak-un-Nissa and Abdullah both and as 
it is impossible for Abdullah to be ‘an 
heir to himself he must be taken to have 
deliberately relinquished his chance as an 
heiv-apparent to Mubarak-un-Nissa in her 
life-time. 

This leads me to deal with the questions of 
Jaw involved in this appeal. They are :— 


1. Could Abdullah and Mubarak-un-Nissa 
by means of a compromise divide 10 brswas 
of Nizamuddinpur into a life-estete and a 
vested remainder and give the former to 
Abdullah and the latter to Mubarak-un-Nissa, 

2. Could Abdullah enter into an argreement 
for a lawful consideration with Mubarak-un- 
Nissa to relinquish his chance as an heir-ap- 
parent in her estate during her life P 


G 


uo. Was the decree incorporating the re- 
linquishment binding on Abdullah ? 

The first case on thefirst point is Musammiat 
Humeeda v. Musammat Budlun (5), in which 
their Lordships of the Privy Council remark 
“that the creation of n life-estate with a 
vested remainder did not seem to be consistent 
with Muhamadan usage and that there ought 


(5) 17 W. R. 525, 
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to bea very clear proof of transaction so 
unusual and so improbable amongst 3lu- 
hammadans.” The remarks would seem to 
indicate that in case of very clear proof of 
such a transaction it would be allowed to 
stand. 

The second case is Abdul Wahid Khan v. 
Nuran Bibi (1) in which their Lordships hold 
“that it is not consistent with Muhammadan 
Law to limit an estate to take effect after the 
determination on the death of the owner of a 
prior estate by way of what is known to 
English Law as a veated remainder so as to 
create an interest which can pass to a third 
person before the determination of the prior 
estate.” 

This case, it is to be noticed, goes a step 
further than the first case and makes vested 
remainders altogether inconsistent with 
Muhammadan Law. It is also to be noticed 
that the compromise between Gauhar Bibi 
and Abdussubhan by which they attempted 
to divide the estate in dispute into a life- 
estate and a vested remainder was to be 
governed by the law of British India and not 
by the pure Hanafi Law but their Lordships 
deemed it fit to construe the compromise 
with reference to the pure Hanafi Law. 

The third case is that of Umes Ohundsr 
Strear v. Musammat Zahur Fatima (6). 

The following is the extract from its head- 
note. 

“Where by a Muhammadan deed of settlement 
a husband granted the lands in suit to his 
wife on condition that if she has a child by 
him the grant should be taken as perpetual 
mokarrari and in caseof no child being born 
as a life mokarrar: with remainder to the 
settlor’s two sons. Held, that the two sons 
took definte interest under the deed similar 
to vested remainder thongh liable to be 
displaced and that such interests were liable 
to attachment not being mere expectancies 
within the meaning of Civil Procedure Code 
section 266.” 

- So far as I am aware this is the latest 
pronouncement of law on this point by their 
Lordships of the Privy Council. It is in 
complete harmony with the principle that 
the owner of a property subject to a few 
limitations imposed by law, ought to have an 
absolute freedom to deal with his property 
in any way he chooses. Moreover, there is 
nothing unlawful or against public policy in 

(6) 17 L A. 201; 180. 164 


allowing a Muhammadan by a compromise 
to carve ont of land a life-estate for one 
person and to give the vested remainder to 
another. Following Umes Ohunder Sircar 
v. Musammat Zahur Fatima (6) I hold that 
the compromise between Mobarak-un-Nissa 
and Abdullah which gave Abdullah a life- 
estate in 10 biswas of Nizamuddinpur was a 
valid and binding compromise and that he 
under it took only a life-estate in 10 
biswas. 

The first case on the second question is 
Musammat Khanam Jan v. Musammat Jan 
Bibi (7). The following passages are from its 
head-note. 

“Renunciation of inheritance in life-time of 
ancestor isnull and void, claim to which may 
be preferred at any subsequent period without 
limitation.” The reply of Mufti Abbas Ali to 
the question about renunciation was as 
follows :— 

“Renunciation implies the yielding’ up a 
right already vested or the ceasing or desist- 
ing from prosecuting o claim maintainable 
against another. It is evident that during 
the life-time of the mother, the daughters 
have no right of inheritance and their claim 
on that account is not maintainable against 
any person during her life-time. It follows, 
therefore, that, this renunciation during the 
mother’s life-time of the daughters’, shares 
is nulland void, it being in point of fact 
giving up that which had no existence. 
Such act cannot consequently invalidate the 
right of inheritance supervenient on the 
mother’s death or be any bar to their claim 
of the estate left by her. The omission to 
advance a claim for nearly 12 years is no 
legal bar to the ultimate admission of such 
claim.” Musammat Khanam Jan v. Musammat 
Jan Bibi (7). A 

In Macnaughten’s Muhammadan Law p. 89 
the opinion of Abbas Ali is quoted to show 
that such a renunciation is void and the 
following note is appended :— 

“Fatwas similar in purport to the above 
were delivered on this occasion by the Cauzee 
of the Provincial Court and the Mooftee’ of 
the City Court of Patna: but a contrary 
opinion was delivered by the Mooftee attached 
to the Zilla Court of Shahabad to whom also 
the pointwas referred. H8 maintained that 
the execution of the deed for which a consid- 
eration had been received by the obligors 

(7) 48.D A. (1827) 210 at p. 218, 
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was binding against them although the 
right parted with was not in existence at 
the time. The question, however, having 
been ultimately referred to the law officers 
of the Sudder Diwani Adalat and other 
learned authorities it was satisfactorily 
ascertained that the opinion of majority was 
a correct exposition of the law.” Macnaughten’s 
Muhammadan Law p. 90. 

Their Lordships of the Privy Council in 
Musammat Hurmut-ool-Nissa Begum v. 
Allahdia Khan (8), remark that “according to 
the Muhammadan Law there may be a renun- 
ciation of the right to inherit and that 
such a renunciation need not be express 
bat may be implied from the ceasing 
ov desisting from a claim maintainable 
against another.” The remarks do not show 
whether their Lordships are speaking of 8 
renunciation in the life-time of the ancestor 
or after his death. According tothe Muham- 
madan Lawa renunciation of the right to 
inherit after the doath of the ancestor is valid 
buat a renunciation in his life-time is void.— 

The next case on this point is that of 
Kunht Mamod v. Kunhi Moidin (9). In that 
case it was held that “a renunciation by a 
Muhammadan of his claim on the estate 
of his mother in consideration of Rs. 150 
in her life-time was binding on him.” The 
case in Musammat Khanam Jan v. Musam- 
mat Jan Bibi (7) was brought to the 
notice of the learned Jadges bat they remark- 
rked : “We have referred to the report itself 
and are of opinion that the case is not 
ope of any great authority.” They also said: 
“Prima facie there is nothing illegal in the 


transaction and in the absenca of clear proof ` 


that it is forbidden by Muhammadan Law 
we think plaintiff should bs held to be bound 
by it.” 

The third case is that of Sumsuddin 
Goolam Husein v. Abdul Husein Kalimuddis (2). 
The case is an authority for the following 
propositions: 

(a) That the chance of an heir-apparent 
succeeding to an estate is under the Mnuham- 
madan Law neither transferable nor releas- 
able. 

(b) That itis only by the application of 
the principle that equity considers that done 
which ought to be done that such a chance 
can, if at all, be bound. 


(8) 17 W.R. 108. 
(9) 19 M176, 


(c) That the principle is not applicable 
for its application would defeat the provisions 
of the law z.e., section 6 (a) of the Transfer of 
Property Act. 

(d) That though there is no direct authority 
that a Muhammadan may not bind his chance 
as an heir-apparent this view is supported 
by what has been said and deoded in refer- 
ence to a Hindu reversioner who occupies 
an analogous position in Shim Sund.r Lal 
v. Achhan Kunwar (10). 

The fourth case is that of Rebati Mohan 
Das v. Ahmed Khan (8) Mukerji, J., 
following Sumsguddin Goolam Husein v. Abdut 
Husein Kalimuddin (2), remarks :— 

“T entirely agree with the opinion ex- 
pressed by Su Lawrence Jenkins that a 
Muhammadan cannot any more than a Hindu 
bind his chance as an heir apparent and in 
support of this view it is sufficient to refer 
to the decision of their Lordships of the 
Judicial Committee in Sham Sundar Lal v. 
Achhan Kunwar (10) in which it was held 
that a Hindu could not bind his expectant 
rights. This principle is to some extent 
supported by the case of Abdul Wahid 
Khan v. Musammat Nuran Bibi (1), and was 
adopted by this Courtin the case of Nund 
Kishore Lal v. Kanes Ram Tewary (11), in 
which the learned Judges dissented from 
the contrary view adopted in the case of 
Brahmadeo Narayan v. Harjan Singh (12). I 
reserve, however, my opinion upon the 
other question discussed in the judgment of 
Sir Lawrence Jenkins, namely, whether the 
effect of section 6 clause (a) of the Transfer 
of Property Act is not merely to except 
specially the chance of an heir-apparent 
from the catagory of transferable property 
but also to make the principle that equity 
considers that done which ought to be done 
entiraly inapplicable ” p. 52. 

The review of the case law shows that 
there is a conflict of authority on the power 
of a Muhammadan to relinquish his chance 
or to bind it. The Saddar Diwani, the Cal- 
cutta and the Bombay High Courts hold that 
a relinquishment by a Muhammadan of 
his chance is void. The Madras High Court 
has taken a contrary view holding that a re- 
linquishment by a Muhammadan of his right 
to inherit during the life-time of his an- 

10) 25 I.-A. 183 at p. 189: 21 A. 71;2 0, W, N. 729. 

11) 29 0. 855. 

un) 25 0. 778. 
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cestor is binding on him. This view taken 
by the Madras High Court is in direct op- 
position to the well-settled rule of the 
Hanafi Law and can, if at all, be defend- 
ed on the principle that equity looks on that 
as done which ought to have been done. 
Before applying that principle I have to 
see if that principle is applicable to a re- 
linquishment by a Muhammadan of his chance 
to succeed. That principle can apply if ite 
application does not defeat the provisions 
of the law. The determination of the 
question whether its application does or 
does not defeat the provision of the law 
turns upon the construction to be put upon 
s. 6 (a) of the Transfer of Property Act. 
The clause runs as follows -— 

“ The chance of an heir-apparent succeed- 
ing an estate, the chance of a relation ob- 
taining alegacy on the death of a kinsman 
or any other mere possibility of alike nature 
cannot be transferred.” If the expression 
“cannot be transferred” is taken to mean 
that the chance of an heir-apparent is “ un- 
assignable”? both in law as well as in 
equity then the principle that equity looks 
on that as done which ought to have been 
done will not apply to a relinquishment by a 
Muhammadan of his chance to succeed, be- 
cause its application will defeat the provi- 
sions of s.6 (a) of the Transfer of Property 
Act. Ifthe clause “ cannot be transferred ” 
is taken to keep alive the distinction between 
what is assignable at law and what is assign- 
able in eqnity and to render contract for 
valuable consideration valid, the principle 
will apply. Sir Lawrence Jenkins is of 
opinion that s.6 (@) obliterates the dis- 
tinction between what is assignable in law 
and whatis assignable in equity and makes 
the “chance” altogether untransferable. He 
says :— 

“But if the chance of an heir-apparent 
is neither transferable nor-releaseable accord- 
ing to Muhammadan Law, then, as it seems 
to me, itis only by an application of the 
principle that equity considers that done 
which ought to be done that such a chance 
can, if at all, be bound, see Ives v. Medcalfe 
(13), Heron v. Heron (14). 

But is that principle applicable in the 
circumstances of ‘this case? Clearly not, if 
it would defeat the provisionsof the law. 

(18) (1787) 1 Atk. 64. 

(14) (1741) 2 Atk. 160 at p. 161. 


The provision which prohibits the transfer 
of the chance of an heir-apparent succeed- 
ing to an estate is contained in Chapter IT 
of the Transfer of Property Act, and the 
heading of that Chapter is “ Of Transfers 
of Property by Act of parties,” and the head- 
ing of that division of the chapter, in which 
the prohibition is contained, is “ Transfer of 
Property whether movable on immovable”. 

Section 5, the first section of the chapter, 
provides that “In the following section ‘ trans- 
fer of property’ means an act by which a 
living person conveys property, in present or 
in future, to one or more other living per- - 
sons; or to himself and one or more other 
living persons, and to ‘transfer property’ is 
to perform such act.” 

There is no definition in the Act of “ con- 
vey” or of “property,” but it is to be 
noticed that a transfer means a conveyance 
of property not only in present but also in 
future, to one or more. 

Then we come to section 6 which provides 
that property of any kind may be transfer- 
red except as otherwise provided by the Act, 
and the first exception named is the chance 
of an heir-apparent 

But this -implies that but for the excep- 
tion the chance of an heir-apparent would be 
property that might be transferred under the 
Act. An English lawyer would not regard 
the chance as ‘property or as assignable at 
law, but it may be that the Indian legisla- 
ture had regard to the fact that such a 
chance is frequently described as assign- 
able, and in illustration of this I may re; 
fer to, _ Chauncy v. Graydon (15) where it is 
said “Though in law a possibility is not 
assignable yet in equity, where it is done for 
a valuable consideration it has been held to 
be assignable.” 

Future property in general is not express- 
ly excepted from the operation of the Act, but 
only that class of future property which is 
described in clause (a) of section 6. And 
looking at the whole scope of the Act I see 
no reason to suppose that it was intended to 
establish or perpetuate the distinction between 
that which according to phraseology of Eng- 
lish lawyers is assignable in law and that 
which is assignable in equity. If this be so, 
and it was theintention “of the legislature 
that the chance of an heir-apparent should 
not be transferable, the exception is not 

(15) (1747) 2 Atk. 616 at p. 621, 
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only justified but necessary. But this excep- 
tion cannot be by reason of the future 
character of this chance, it must be 
because it was thought undesirable that 
it should be capable of transfer. There is 
nothing fantastic in this though future 
property could be bound in equity, yet we 
find Lord Elden in Carleton v. Leighton (16) 
saying that the expectancy of an heir-apparent 
was not capable of being made the subject 
of assignment. 

Having regard then to the fact that the 
chance of an heir-apparent is thus specially 
excepted from the category of transferable 
properties I am of opinion that the prim- 
ciple that equity considers that done which 
ought to be done has no application, and 
that we ought not to treat exhibit F as hav- 
ing extinguished the right of succession 
that Fatmaboo admittedly possessed apart 
from that document.” Sumsuddin Goolam 
Husein v. Abdul Husain Kalimuddin (2). 

The construction placed by Sir Lawrence 
Jenkins on section 6 (a) of the Transfer 
of Property Act, in my opinion, is very 
sound. Itsimplifies the law of British India 
and places it ona firm and certain footing 
saving much of litigation. 

Mukerji, J. in Rebati Mohan Das v. Ahmed 
Khan (8) though agrees with Sir Lawrence 
Jenkins in holding that a Muhammadan 
cannot bind his chance as an heir-apparent 
reserves his opinion on the question whether 
section 6 (a) of the Transfer of Property Act 
makes the principle that equity considers 
that done which ought to have been done 
“entirely inapplicable. With due respect 
to the learned Judge the conclusion arrived 
at by him that a Muhammadan cannot 
bind his chance as an heir-apparent to 
succeed does not follow from the rule that 
such a chance is untransferable unless sec- 
tion 6 (a) is taken to make the principle 
that equity considers that done which ought 
to have been done inapplicable by giving 
the term “ ontransferable ” a meaning which 
will include unassignable in equity. If that 
principle, notwithstanding section 6 (a), 
continues to be applicable, valid contracts 
for valuable considerations relating to ex- 
pectancies will have to be upheld by the 
Courts ig British India as Courts of Equity 
and a relinquishment by a Muhammadan of 
his chance for valuable consideration will 

(16) (1805) 8 Mer. 667 at p. 671. 


be binding upon him.’ To hold that a 
Muhammadan may not bind his chance de- 
pends upon holding that the application of 
the principle defeats the provision of law 
and that that principle is, therefore, not ap- 
plicable to such a  vxelinquishment. The 
learned Jndgo himself remarks that “ the 
cases of Hobson v. Trevon (17) and Holroyd 
v. Marshali (18) undoubtedly laid down that 
a contractmade with respect to the sale 
or mortgage of future acquired property is 
capablo of specific performance and transfers 
the beneficial interest in the property as 
soon as it is acquired [see also Flowers v. 
Buller (19), Hindi v. Blake (20)] a similar 
view was adopted by Mr. Justice Phearin Ram 
Chunder Tantra Doss v. Dhurmo Narain (21). 
“ How far this doctrine may have application in 
spite of the provisions of section 6 of the Trans- 
fer of Property Act may require examination 
when the question arises. Itis sufficient for 
the purposes of this case to hold that the deed 
of 1886 by’ which Ayesha Bibi released or 
abandoned all her prospective rights in her 
husband’s estate must be treated in law as 
inoperative ” pp. 52,53. The above remarks 
show that there are cases whichlay down 
that future acquired properties are assigned 
as soon as they are acquired in pursuance 
of a valid contract. That being so unless 
section 6 (a) is taken to render the prin- 
ciple that equity considers that done which 
ought to have been done inapplicable the 
deed of 1886, by Ayesha if valid in other 
respects will bind her prospective rights 
in the estate of her husband. To draw 
a distinction between expectancies and other 
future properties and to hold that the 
doctrine of equity alluded to applies to 
other future properties but not to expect- 
ancies is without foundation. 

There is no direct authority for the pro- 
position that a Muhammadan may not bind 
his chance as an heir-apparent but as has 
been remarked by Sir Lawrence Jenkins 
in Sumsuddin Goolam Husein v. Abdul Husein 
Kalimuddin (2) “ this view is supported by 
what has been decided in reference to 
Hindu reversioners who occupy analogous 
position.” 

Thus in Sham Sunder Lal v. Achhan Kun- 
oR ai 2 P. Wins. 191 ; 24 E R. 695. 

18) (1862) JOH L. ©. 191; 11 E. R. 991. 

Gs) tse) 15 Oh. D 665. 

20) (1846) 3 Beav. 234; 49 H. R. 91. , 

(21) 7 B. L. R. 841 at p. 345; 16 W. R. 17 (F, B.) 
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war (1G), Lord Davey, in delivering the 
jadgment of the Judicial Committee, says 

What was the position of the parties at the 
respective dates of the execution of these 
two bonds P At the date of the bond of 
1877 Halas Kuar, as the heir of Khairati 
Lal, was the owner of his estate, but with 
a restricted power of alienation. Achhan 
Kunwar was next in succession, and would, 
if she survived her mother, become her 
father’s heir, and takes the estate subject 
to the same restriction. Enayet Singh 
was one of the two male heirs next in 
succession to the restricted estates who 
would be full owners in the event of their 
surviving their grandmother and mother. 
Enayet was, moreover, a minor. At 
the date of the bond of 1881 Achhan 
Kunwar was owner of the property for a 
daughter’s estate with restricted power of 
alienation, and Enayet Singh was one of 
the heirs-apparent. At both dates Enayet 
Singh was living in his father’s house 
and dependent uponhim. In 1877 neither 
Achhan Kunwar nor Enayet Singh (even 
if he had been of age) could by Hindu 
Law make a disposition of or bind their 
expectant interests nor does the deed apply 
to any but rights in possession, and in 
1881 Enayet Singh was equally incompetent 
to do so, though the deed purports to bind 
future rights.” 

Here then we have Lord Davey’s opinion 
that a Hindu reversioner not only could 
not dispose of, but could not bind his ex- 
pectant rights. It is said that this is only 
a dictum, but it is the dictum of the 
highest judicial authority, and in at least 
two later cases has effect been given to 
this expression of opinion, Nund Kishore 
Lal v. Kanee Ram Tewary (11) and Manickam 
Pillai v. Pamalinga Pillai (22). While in the 
earlier case of Balkrishna Trimbak Tendul- 
kar v. Savitribat (23), it was held by 
a Division Bench of this Court that “though 
a Hindu for valuable consideration relin- 
quished his share in the property of his 
adoptive father and agreed not to claim it 
in that father’s life-time, still on the 
death of the adoptive father intestate he 
was entitled to claim by inheritance in 
priority to the widow” Sumsuddin Goolam 
Husein v. Abdul Husein Kalimuddin (2). 

(22) 20 M. 120. 

(23) 3 B. 54. 
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Following the view taken by Sir Law- 
rence Jenkins and other Judges I hold that 
Abdullah by his compromise which was 
incorporated in the decree of the 29th 
August 1889 could not relinquish or 
bind his chance to sneceed the estate of 
Mubarak-un-Nissa and that his relinquishment 
was void under the Hanafi law as well as 
according to section 6 (a) of the Transfer of 
Property Act and must, therefore, be treated 
as a nullity. 

In Kaniz Fatima v. Abbas Ali (24) there 
are certuin remarks which show that an 
expectancy is not transferable and that a 
compromise relating to it before it vests does 
not affect it. They are:— A purely contingent 
interest was thereby created in the nature of 
an expectancy which would not be capable of 
seizure in execution—see cl. (k) of section 
266 of the Civil Procedure Code nor could it 
be transferred either under the Muhammadan 
law (or) according to the provisions of clause 
(a) section 6 of the Transfer of Property Act” 
p. 88. “I, therefore, do not think that in 
respect of the right which did not vest in her 
until her mother’s death the plaintiff is in 
any way affected by her compromise of 
September 14th 1868 ” p. 88. 

The two unreported rulings of this Court 
relied on by the learned counsel for the 
respondents have no bearing on the question 
that a relinquishment by a Muhammadan of 
his chance to succeed to an estate is void or 
valid. In S.A. No. 415 of 1907 decided on 
the 8rd December, 1908 the suit was by the 
heirs of Amjadullah Khan in the property left 
by his wife Rahmat Jahan against her son or 
the allegation that on the death of Rahmat 
Jahan her husband became entitled to } and 
that they, as his heirs, were entitled to their 
shares. Formerly there was a dispute between 
Amjadullah and Rahmat Jahan. The matter 
was referred to arbitantion. The intention of 
the arbitrator (as it appears from the award) 
was that “ All the property in dispute should 
be given to Rahmat Jahan and that her son 
should inherit her part.” The following 
passage is also to be found in the award 

After Amjedullah Khan Musammat Rahmat 
Jahan the first party or her represen- 
tative will be competent to exercise all sorts 
of powers in respect of m®uza Jalalabad.” 
The award was made a ruleof Court. A 
division Bench of this Court on the construc- 

(24) A. W. N. (1887) p. 84 
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tion of the award held that the intention of 
the arbitrator was to depart from the 
ordinary rules of succession under the 
Muhammadan law, that Rahmat Jahan’s 
representatives wera to succeed to mouza 
Jalalabad, that the plaintiffs could in no sense 
be considered as the representatives of 
Musammat Rahmat Jahan, that the only 
heirs of Rahmat Jahan according to the 
plaintiffs were Amjadullah Khan and the 
defendant and that after Amjaduilah the 
defendant was her only representative and 
dismissed the suit, 

In S. A. No. 548 of 1907 decidedon the 23rd 
April 1908, an award was made which pro- 
vided that an annuity of Rs. 100 be given to 
Nasir Ali Khan which after his death should 
be payable to the descendants and not to other 
relatives of his. A. decree was passed in the 
terms of the award. The futher of the minor 
was a party to that decree. Nasir Ali Khan 
died childless and his father as an heir of 
Nasir Ali Khan brought an action for the 
annuity awarded to Nasir Ali Khan. A 
Division Bench of this Court held that the 
plaintiff was not entitled tothe annuity. The 
following are the remarks in the judgment of 
the High Court Whether he (Nasir Ali’s 
father) was entitled according to the Muham- 
madan law to object to the award or not is a 
matter with which we have no concern. The 
matter in differnce have passed into a decree 
and according to that decree the plaintiff is 
not entitled to the annuity.” Hach of the 
two unreported cases as it appears from the 
above remarks deals with an award which was 
made a rule of Court and the law governing 
compromise embodied in a decree stands on 
a different footing than the law governing an 
award which is made arule of Court. In the 
case of a compromise the Court has no 
jurisdiction to pass a decree in accordance 
with the compromise unless thal. compromise 
is lawful. In the case of an award made on 
a reference without the intervention of a 
Court the illegality of which is apparent upon 
the face of it the Court has power under 
section 526 of the Code of Civil procedure ` 
(Act No. XIV of 1882) if no ground as is 
mentioned or referred to in section 520 or 
section 521 be shown against the award, to 
order iteto be Sled and to pass a decree in the 
terms of the award. That being the case the 
unreported rulings do not touch the questions 
involved in the present appeal. The relin- 


INDIAN CASES. 


873 


quishment by Abdullah during the life-time 
of Mubarak-un-Nissa of his chance to succeed 
her being void both under the Hanafi Law 
and the Transfer of Property Act the fact 
that it was incorporated in a decree to which 
Abdullah was a party will not render that 
decree binding upon Abdullah or his 
representatives. Under the provisions of 
section 875 of the Code of Civil procedure 
(Act XIV of 1882) a Civil Court has jurisdic- 
tion to pass a decree only when the suit has 
been adjusted by “ lawful” agreement or com- 
promise. If the compromise is unlawful the 
Court has no jurisdiction to pass a decree on 
its basig and there can be no doubt that the 
compromise by Abdullah to relinquish his 
Chance to succeed Mubarak-un-Nissa was void 
and, therefore, unlawful, hence the decree, which 
incorporates the compromise, isa waste paper 
and the parties thereto are not bound by it. 
The learned Judges who decided Lakshmana 
Swami Naidu v. Ramaswami Naidu (25), re- 
mark “Under section 375 of the Civil Procedure 
Code the Court has no jurisdiction to pass a 
decree on a compromise unless it was a “law- 
ful” compromise. Any terms of a compromise 
which are opposed to public policy are invalid 
and will not be enforced by the Court. So 
far as the decree embodied unlawful terms of 
a compromise itis inoperative and will not be 
enforced.” p. 38. I entirely agree with the 
above remarks and may add tbat anything 
whieh is not “ lawful ” within the meaning of 
section 28 of the Indian Contract Act is 
“ unlawful ” for the purposes of an agreement 
or compromise andis sufficient when incor- 
porated in a decree to render it a nullity. 
That a decree without jurisdiction is a nullity 
has been stated in Rangasumi Natcken v. 
Tirupati Naicken (26), in these terms “ If a 
decree is passed by a Civil Court which had 
absolutely no jurisdiction to pass it even a 
party to the proceeding may impeach itas a 
nullity though it had not been set aside in 
appeal or otherwise.” p. 414. The case of 
Khiali Ram v. Raghunath Prasad (27) is to 
the same effect, In that case by a compromise 
and decree thereunder a house was transferred. 
subject to a condition that the transferee 
should not alienate withont obtaining the 
consent of the transferor and it was held that 
the restriction was void and not binding on 

69 26 M. 31. 

26) 14 M. L. J. 413. 

27) A. W. N. 1806 p. 214. 
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the parties to the decree. The above ruling 
follows Bhatro v. Parmeshri Dayal» (28) in 
which the dispute was not between tho 
parties to the decree. 

The result is that the decree dated the 29th 
August 1889 so far as it dobars Abdullah 
from inheriting his share in the assets of 
Mubarak-nun-Nissa is a nullity and that Abdul- 
lah’s representative in interest is not bound 
by it. I, therefore, hold that Abdullah on the 
death of Mubarak-un-Nissa did inherit 2% 
biswas out of 10 biswas of Nizamuddinpur 
that the plaintiffas a private purchaser thereof 
along with other property under the sale-deed 
dated the 2nd April 1899 is entitled to 
redeem the entire mortgage. The appeal is 
decreed with costs including the fees in this 
Court on the higher scale, the decree of the 
lower appellate Court upholding the decree of 
the Court of first instance is set aside and the 
plaintiff's claim for redemption of the entire 
mortgage is decreed. The case under O. 41 
R. 23 is sent down tothe first Court through 
the lower appellate Court for the trial of the 
remaining issues. 

Appeal decreed. 

(28) 7 A. 516. 
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BOMBAY HIGH COURT. 

THE AGA KHAN CASE. 
Ortainat Civiu Sum No. 729 or 1905. 

September 1, 1908. 

Present :—Mr. Justice Russell. 

HAJI BIBI— PLAINTIFF 
versus 
H.H. Sir SULTAN MAHOMED SHAH, Tie 


AGA KHAN AND OTHERS— DEFENDANTS. 

Voluntary offerings mde to the Aga Khan aia for his 
sole benefit—Riyht of relations to be maintained by the 
Aga Khan— Succession to the estate of the Aga Khan— 
Faith of the Khoja followers of the Aga Khan—LIels- 
gious belief —Evdence—Evidence of a case likely to 
arousa religious or political disguetude tf published— 
Power af Courl to clear the Court Rvomor to declins to let 
tha evidence be publuhed— History of the Aga Khan 
family— History of the belief of the Shia, Imami, Isma- 
ilis—" Asna Ashris,” “ Panchtan ” “Sunnis,” “ Shias,” 
and “Igmailis,” meanings of. 

The offerings mado by his followers to the Aga 
Khan forthe time being are intended by them to be 
for his own personal use and bonefit. Those offerings 
are made to him from a feoling of deep voncta- 
tion and reverence, tho object of them being that 
while onthe one hand be ig to take thom for 
himself, they on the other are to reap the bene- 
fit of them, whether it be of a temporal or a 


spiritual character, 
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Succossion to the estate of the Aga Khan is not joint 

Tho relations of the Aga Khan for the time bo- 
ing are not ontitled to be maintained by lum asa 
matter of right, but only as a mattor of grace 
and favour. 

Tho Khoja followers of the Aga Khan recognise 
him as their Hazar Imam, being on tho gadi of 
Hazrat Ali. They have ever since the date of their 
conversion followed the Shia, Imami, Ismaili faith 
and not tho Shia, Asna Ash faith. 

In determming whether the performance of’ any 
particular rite promotes any particular religion and 
benefits the members of the church or denomma- 
tion, or body who profess it, the secular Cout 
must act upon evidence of the belicf of the mem- 
bers of the community concerned. 

OG’ Hanlon v. Logue, 1 Ir, R 279, referred to. 

Just as when ecvory case m which unpleasant 
details aro likely to bo disclosed (eg, Crimmal 
or divorco cases) the Judge is entitled to order the 
Court to be cleared, so im India when tho evidonce 
in any caso if published in the daily papers is 
hkely to arouse religious or political disquietude, 
tho Judge is entitled, 1f not bound, to exclude the 
general body of the public and decline to let the 
evidence be published. 
| Tho terms: “ Asna Ashris,” “ Panchtan,” “Sunnis” 
“ Shias ” and “ Igmailis” defined and explained. 

Histomes of the behef of the Shia, Imami, Isma- 
ilis and of the Aga Khan family sketched. 

Facts.—tThis suit was brought against 
His Highness Sir Sultan Mahomed Shah, 
Aga Khan, G.C.LE., and some of his re-’ 
lations by one Haji Bibi, widow of Moochool 
Shah and daughter of Jungi Shah, an uncle 
ot His Highness, claiming as one of the 
daughters of Jungi Shah share in the es- 
tate left by the first Aga Khan, and for 
that purpose claiming to set aside a cer- 
tain release which had been passed by Shams- 


-~ ud din Shah, the administrator of the estate 


of Jungi Shah, deceased, releasing all the 
claims of that estate agninst His Highness. 

The following were the main contentions 
put forward in the course of the suit on be- 
half of the plaintiff and some of the defend- 
ants who supported her, namely -— 

(1) That all the voluntary offerings 
made by the Khoja followers of His 
Highness in Bombay and all the 
other parts of India, as well as 
by the Khojas in East Africa, in- 
cluding Zanzibar, Mombassa and 
other places in the interior, as 
also the voluntary offerings made 
by the other followers of His High- 
ness in the different parts of the 
world were made, nog for His High- 
ness the Aga Khan, but for and 
on behalf of the family of His 
Highness, 


+ 
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(2) That the Aga Khan for the time 
being was bound as a matter of 
right to maintsin all his relations 
from ont of such offerings, as had 
been done by the first and the second 
Aga Khan. 

(3) That the Khoja followers of the Aga 
Khan were from the date of their 
conversion into Muhammadanism 
and had always been Shia Asna 
Ashris by faith, and that they were 
never Shia Imami Ismailis. 

(4) That the release executed by the 
said Shamsudin Shah as adminis- 
trator of the estate of Jungi Shah, 
deceased, in favour of His Highness 
the Aga Khan was fraudulent and 
collusive and was a sham tran- 
saction and never intended to be 
acted upon. 

Mr, Inverartiy, Mr. Lowndes and Mr. Ratkes, 
instructed by Mr. Moos, of Messrs. Payne and 
Company, appeared on behalf of His Highness 
the Aga Khan. 

The Hon’ble Mr. Scott, (the then Advocate- 
General and the present Chief Justice of Bom- 
bay) with Mr. Strangman and subsequently 
Mr. Branson and Mr. Jinnah, appeared for 
Shamsudin Shah, the administrator of the 
estate of Jungi Shah, deceased. 

Mr. Bahadurji, the Hon'ble Mr. Setalwad 
and Mr. Desai appeared for the Plaintiff. 

Mr. Bahadurjt and Mr. Desat, appeared for 
the 2nd Defendant. 

Mr. Robertson and My. Jardine,for Defend- 
ant No. 3. 

Mr. Branson and Mr. Vrecagt and subsequent- 
ly Mr. Jaffer Rahimtulla, appeared for Defend- 
ants Nos. 5 and 6. 

Mr. Padshah and Mr. Lalkaka, appeared for 
Defendants Nos. 7 and 8. 

The Hon'ble Mr. Setalwad, Mr. Davar and 
Mr. Desat, appeared for Defendants Nos. 9 
to 14. 

Judgment.—Although in this suit 
no less than 128 issues have been raised, 
and the suit itself has altained the distinc- 
tion of having taken up the longest time 
on record in these Courts, the real questions 
at issue are of a simple character, and are 
not more than twoin number. The first 
of these que@tions is: Are the offerings 
made by the Khoja community of Bombay to 
the Aga Khan made to him for his soleuse and 
benefit orfor theuseand benefitofcertain mem- 


INDIAN CASES. 


; 875 


bers of hisfamily? (2) Was the release of the 
11th September 1901 made between Shamsn- 
din, defendant No. 5, in his own right and as 
administrator of the estate of Jungi Shah of 
the one part, and defendant No. l ofthe other, 
a sham transaction or collusive and fraudn- 
lent, and is it binding upon the plaintiff P? 

The plaintiff is the widow of Aga Moochool 
Shah, who wasa son of Jalal Shah, who 
was ason of Hassanali, the first Aga Khan 
(hereinafter referred to as H. A.) The Ist 
defendant is the present Aga Khan, the 
3rd son of Ali Shah, the second Aga Khan 
(hereinafter referred toas A. S.). The 2nd 
defendant is BibiSaheb, widow of Suleman 
Khan and one of the daughters of Hassanali. 
The 3rd defendant is Bibi Shamsool Mooluk, 
widow of Ali Shah, otherwise called Lady 
Ali Shah. The 4th defendant is Khudijah 
Bibi, widow and 2ndwife of Jungi Shah. 
another son of Hassanali. The 5th de- 
fendant is Aga Shamsudin Shah (hereinafter 
called Shamsudin), 2nd son of Jungi Shah 
aforesaid. The 6th defendant, Shahzadi 
Begum, wife of defendant No. 1, is one of the 
daughters of Jungi Shah by the said 
Khnudijah Bibi, anda sister of the plaintiff, 
and the said Shamsudin. The 7th defendant 
is Aga Sharookh Shah, a son of Akbar 
Shah, who was one of the sons of Hassan- 
ali. The 8th defendant is Aga Farookh Shah. 


another son of the said Akbar Shah. The 
9th defendant is Aga Coochick Shah 
(hereinafter called Coochick), the brother 


of Moochool Shah and Shah Bibi, and son 
of Jallal Shah. Coochick married first a 
daughter of Shabuddin Shah and after her 
death her sister. The 10th defendant is 
Shah Bibi, the widow of Noorndin Shah, 
the second son of the said Ali Shah and 
brother of defendant No.1. The 11th defend- 
ant is Malik Taj Begum, sister of Shah Bibi, 
wife of Zainulabedin Shah and daughter of 
Jallal Shah. Defendants, Nos. 12 to 14 inclu- 
sive are the two sons and daughter respect- 
ively of Moochool Shah by the plaintiff. See 
pedigree annexed to the plaint and the one 
put in by defendant No.1 which must both be 
taken as part of this judgment. 

The contending parties in the suit are 
on the one hand the plaintiff, defendant No. 2 
and defendants Nos. 9 to 14; and on the 
other hand defendant No.1 and defendants 
Nos. 3 to 8. 

The material paragraphs of the plain 
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are paragraphs 1, 2, 13. 14, 15,17, 18, 23, 
24,34, 36, and 55, and of the prayers (e), 
(g) (Ò and (k). I read them at length. 

1. That Hassan Ah Shah «ahas Mahomed Hassan 
Hoosaini,late of Bumbay butlessrecently of British Sind 
and formerly of Kermanin Persia,commonly called the 
ist Aga Khan, Hereditary Chicf and onrevealed Dram 
or spiritual Hoad ofthe sect of Mahomedans known as 
the Shiah Imam Ismails or Ismaili Shiahs, Hereditary 
Imam of the community known ag the Khojns of 
Bombay and clsewhore in India and other countiics 
and Titular Head of hisown family, deceased, was or 
claimed to be the direct meal descendant of Imam 
Ismail, son of ono Jaffer Sadiq, 6th Imam of the 
Shiahs through the Fatemaid Khalifa of Cairo. 

2. That as such spiritual Head as aforesaid, the 1st 
Aga Khan (and cach of his said ancestors since A. D. 
1770 and probably for several conturies earher) was 
the recipient of large, valuable and frequent offerings 
and presents from the Khojas aforosaid and also from 
Ismaili Shinhs. He also received an allowance of 
Rs 3,000 per month from the Government of India. All 
the said emoluments, or the investments now 
representing the same, form, as tho plaintiff contends, 
parts of tho entire estate of the said family 
wherein she claims to have wghts as herciuaftor 
stated. 

13. That during and sinco tho life-timo and 
reguna of the said 1st Aga Khan and up to the instances 
of breach hercinafter stated, every male member of 
the family on attaining majority, and every femalo 
member thereof on attaining majority or marrying. 
has resided rent free in some house or houses pertain- 
ing to the said family estate and through the Titular 
Head and Managor for the time being of the said 
family, and out of the funds of tho said family estato 
has received personal monthly allowances and the- 
salaries of servants. and wedding presents in the 
event of marriage, and has also boen provided with 
food, servants, carriages, horses, furniture and other 
requisites and comforts. 

14. That the said residence, allowances, requisites 
and comforts were so enjoyed by the same membors 
ofthe said family as aforesaid by virtue of the fact that 
they were hoi:sand heiresses jointly entitled as of inde- 
feasible right undor the Mahomedan Law of Inherit- 
ance whereby tho said Shahs and the said family ag 
belonging to that sectare governed, to definite parts 
of shares of and in the said family estate 

16. That nevertheless the said residence, allowances, 
requisites and comforts are not and never have been 
given to and rocoived by the said soveral members of 
said family as the equivalent or in tho stead of or as 
wholly representing but only as a portion or on account 
of what they have been, are, or would be entitled to 
receive as hors according to thoir said respective 
parts or shares under the said Law of Inheritance 
and in the said family estate, inasmuch as the said 
soveral parts or shares are and always have been un- 
divided and have never been acutually ascertained and 
declared nor has the said family ostato ever been 
partitioned by metes and bounds and distributed or 
allotted amongst and to the scveral heirs and 
henregses entitled thereto in accordance with any such 
ascertainment or declaration. 

17. That the said lst Aga Khan dicd in 1881 at 
Bombay leaving the following heirs and heiresses to 
wit—three widows, the said Serve Khan Begum, the 
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said Meriam Khanum, and tho said Haji Baig; three 
sous the said Ali Shah, the said Aga Jangi Shah and 
the said Akbar Shah, and threo daughters the said Bibi 
Saheb, the sad Bibi Gowhar and the said Bibi 
Tajmah. 


18 That on the death of the said Ist Aga Khan as 
aforesaid, all his said nine heirs and henesses jointly 
succecded to his estate according to their respective 
shares therem under the law, but that one of the said 
heirs, to wit, the said Ali Shah, also succeeded him as 
Titular Head of the family and as Manager thereof 
and of tho estates pertaining thereto, and becamo 
known as tho 2nd Aga Khan, and continued as such 
until his death hereinafter stated. 


23. That after tie death of tho said lst Aga Khan 
as afoicsaid, his said 8 widows, 8 sons and 8 daughters 
(named in para 17) and their issues continned to livo 
togcther as an undivided jomt family, being jointly in 
enjoyment of the entire family estato according to 
their respective undivided shares theroin, residing in 
divers houses pertaming to the said estate, and 
receiving payments out of the funds thereof in their 
character as heirs and heiresses, and after the death 
of any of the said widows, sons, or daughters, his or her 
heirs continued to hve as an undivided joint family 
together with the survivor and their issue and jointly 
to enjoy the gaid family estate. 

24. That according to tho said Mahomedan Law of 
Inkeritanco whereby the said family are governod as 
aforeanid, cach of the said 3 widows named in 
paragraph 17 became entitled to an undivided 24th 
sharo in tho said ontire family estate, each of tho said 
8 sons becamo entitled to seven undivided 36th sharo 
therein and each of the sid daughters becamo en- 
titled to seven undivided 72nd sharo thercin. 

84. That in consequence of various demises and 
jomt successions above set forth, the plaintiff be- 
came and is entitled to 7 undivided 144th sharo 
in the entire estate of the said family. 

36 That by an Indenture dated the 1lth day of 
September 1901 made between the said Aga Shamsu- 
din Shah defendant No. 5, in his own right and 
as administrator of the estate of the sad Aga Jungi 
Shah deceased of the one part and the said defendant 
No lof tho other part, and registered at Bombay, 
reciting the death of the said lat Aga Khan, leaving 
him surviving the widows, sons and daughters already 
named as his only heirs and legal representativos 
according to Mahomedan Law, and also leaving move- 
able and immovable properties nt Bombay, Poona, 
Bangalore, and Karachi, and reciting that immediate- 
ly after the death of the said Ist Aga Khan tho said 
2nd Aga Khan entered into possession of the pro- 
perties described in schedulo A thereunder written, 
being the immovable propertics belonging to the 
estate of the said lst Aga Khan deceased, with tho 
exception of the property descrided in the schedule 
B thereunder written, and managed the same on hig 
own behalf, and himself exclusively enjoyed tho rents 
and profits thereof to the exclusion of tho other heirs 
of tho said lst Aga Khan deceased up to the timo of 
his death, aud thatthe said Aga Jungi entered into 
possession of the said property described in the said 
schedule B and exclusively enjoy@l the ronts, pro- 
fits and income thereof upto the time of his 
death, and reciting the death of the said 2nd Aga 
Khen leaving tho widow and “son already named 
as his only heir and legal representatives accord. 
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ing to Mahomedan Law, and reciting that at the 
death of the 2nd Aga Khan, all his properties 
both movable and immovable including the pro- 
perties described in the said Schedule A came into 
posseasion of the said Bibi Shamsool Moolak defend- 
ant No. 3, and was managed by her for and on 
behalf of the said defendant No. 1 to the exclusion of 
the other heirs of the said 1st Aga Khan and reciting 
that in the year 1893 the said defendant No. 1 entered 
into possession on his own behalf of all the said last 
mentioned properties,and reciting that the properties 
situate in Bombay and described in the said achedule 
A were in the year 1893 transferred in the books 
of the Collector of Bombay and of the Munici- 
pality of Bombay into the name of the said de- 
fondant No. 1, and reciting that since the death 
of the said 2nd Aga Khan the said defendant No 1 
had been in sole and exclusive enjoyment of the 
rents, and profits and income of the said proper- 
ties described in the said schedule A, as also of 
the other properties left by the said lst Aga Khan 
and the said 2nd Aga Khan, save as aforesaid to 
the exolusion of the other heirs of the said lst Aga 
Khan, and reciting the death of the said Bibi 
Tajmah and of the said Bibi Maryum each leav- 
ing ‘the said Aga Jungi Shah as one of her heirs 
and legal representatives according to Mahomedan 
Law, and reciting that the said Aga Jungi Shah 
(as the said defendant No. 1 did thereby admit 
and acknowledge) remained in possession of the 
said property described in the said schedule B 
ever since the death of the said Ist Aga Khan 
and himself enjoyed the rents and profits thereof 
to the exclumon of all other heirs of the said 1st 
Aga Khan up to the time of his death, and re- 
citing that the said Aga Shamsudin defendant No. 
5 (as the said defendant No. 1 did thereby ad- 
mit and acknowledge) entered into possession of 
the said property described in the said Schedule 
B on the death of the said Aga Jangi Shah as 
aforesaid, and had been himself enjoying the rents 
and profits and income thereof to the exclusion of 
all of the heirs of the said lst Aga Khan do- 
ceased, and reciting that the said Aga Shamsudin 
Shah defendant No. & as the sole survivmg son 
and as one of the heirs of the said Aga Jungi 
Shah deceased applied for and obtained Letters of 
Administration to the estate of the sad Aga Jungi 
Shah deceased from this Hon’ble Court on the 
28th day of August 1901, and reciting that the said 
defondant No. 1 and the said 2nd Aga Khan deceased 
having been in absolute possession and enjoyment of 
the said properties described in the said schedule 
A since the death of said Ist Aga Khan, the said 
defendant No. 1 did contend that the said Aga Jang 
Shah had not for 8 long time before his death had any 
claim, and his estate had then no claims whatso- 
ever in the said properties or against the estate 
of the said lst Aga Khan, because the said Age 
Jungi Shah’s right toa share ag an heir of the 
said Ist Aga Khan had long prior to bis death 
been barred by the law of Limitation, and recit- 
ing that the said Aga Shamsudin Shah defendant 
No. 5 as such administrator as aforesaid and in his 
own riglft, did thereby admit and acknowledge cor- 
rectness of the parts therein before recited and 
of the aforesaid oconfention, and did admit and ac- 
knowledge that the claim, if any, of the said Aga 
Jungi Shah and after his death of his estate to share 
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in the estate of the said Ist Khan de- 
ceased had at the death of the ssid Jungi Shah 
been and was barred by limitation, and that the 
said estate of the said Aga Jungi was not in any 
way entitled to nny portion of the said properties 
desorbed in the said schedule A or in the estate 
of the said 1st Aga Khan, and reciting that the 
said Aga Shamsudin Shah as such Administrator 
as aforesaid and in his own right did thereby fur- 
ther admit and acknowledge, that all and singular 
payments and allowances, which were made 
and the food and provisions which were from 
time to time supplied, and the residence in some 
of the houses in the properties situate in Bombay 
Istly, 2ndly, 8rdly and 4thly described in the said 
schedule A and the properties situate in Poona Istly 
and 2ndly described as the Poona properties in the 
said schedule A, which was permitted by the said 
2nd Aga Khan during his life-time, and after his 
death by the said Bibi Sbhamsool Moolak defendant 
No. 8 as mother and guardian of the said defend- 
ant No. 1, and that the other similar payments, 
food, provisions and residence, which were still be- 
ing made, supplied and permitted by the said de- 
fendant No 1 himself, since he came of age to 
the different members of the family of the said 
lst Aga Khan including the said Aga Jungi Shah 
deceased and his children and descendants includ- 
ing therein the said Aga Shamsndin Shah defend. 
ant No, 6, had been and were being made, supphed 
and permitted respectively, as a matter of grace and 
favour, and not as a matter of right or by reason 
of any custom or usage or for any other cause or 
any other ground whatever, but was entirely de- 
pendant on the will of the said defendant No. 1 
and that the same could not and would not be 
claimed as a matter of right, and reciting that 
with a view to prevent any disputes in future bet- 
ween the parties thereto, and out of family affec- 
tion but without the said defendant No. 1 in any 
way admitting the right or claim of the said Aga 
Shamsudin Shah defendant No. 6, as such admm- 
istrator as aforesaid, or ın his own right, or of the 
estate of the said Aga Jungi Shah deceased, or of 
any of the other sons or daughters of the said lat 
Aga Khan to any claim whatever in the estate of 
the said Ist Aga Khan or any other right or claim, 
if any, or howsoever arising, and without preju- 
dice to all the mghts and contentions of the said 
defendant No. 1 that all such claims, if any, had 
long since become barred by Limitation, and which 
rights and contentions were thereby expressly re- 
served, the said defendant had determined to grant 
and convey unto the said Aga Shamsndin defend- 
ant No 6 as such administrator as aforesaid, the 
property described in schedule C thereto annexed 
being n portion of the property &rdly desombed 
in the said schedule A and to pay to him a sum 
of Rs. 40,050, on or about the execution of these 
presents, which conveyance and payment was given 
and made by the said defendant No. 1 voluntarily 
and not by reason of any obligation binding on 
him; and recitmg that the said Aga Shumsndin 
Shah defendant No. 5 as such administrator as 
aforesaid and in his own right, ın consideration of 
such conveyance and payment and of the said de- 
fendant No. 1 releasing all his right, title and in- 
terest (if any), to-or in the said property described 
in the said schedule B was willing to exe- 
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cute in favour of the said defendant No. 1 the 
release therein after contained, and reciting that for 
the purposes of stamp duty and value of the said 
property described in the said schednle O was 
taken at Rs. 100,000. It was witnessed that to 
effectuate the said determination and in consider- 
ation of such relenge as was therem after con- 
tained, the said defendant No. 1 did thereby grant 
and convey unto the said Aga Shamsudin Shah 
defendant No. 5 ag such administrator as aforesaid 
and his heirs, executors, administrators and assigns, 
all that piece or parcel of land or ground more 
particularly described in the said schedule C being 
a portion of the property 3rd)y described in the 
gaid schedule A together with all rights and ap- 
purtenances thereto belonging ard all the estate 
and interest of the snid defendant No. 1 therein, 
to have and to hold the same unto and to the 
use of the said Aga Shamsudm Shah defendant 
No. b as such administrator as aforesaid, his exe- 
cutors, administrators, and assigns for ever, sub- 
joct as therein mentioned, and it was further wit- 
nessed that for the consideration aforesaid and in 
consideration of the sum of Rs. 40,000 paid by 
the said defendant No 1 to tho said Aga Shams- 
udin Shah defendant No. 5 as such administrator as 
nforesaid, the said Aga Shamsudin Shah defendant 
No. 5 as such administrator as aforesaid and 
also in his own right as one of the heirs of 
the said Aga Jungi Shah decensed did thereby 
release or discharge the said defendant No. 1 
and his estate and effects and the estate and 
effects of the said Ist and 2nd Aga Khans, 
including the properties described in the said 
schedule save that portion of the property 8rdly 
described in the said schedule A as was 
thereby conveyed to the said Aga Shamsudin Shah 
defendant No. 5 of and from all actions, claims and 
demands, whatsoever, as therein montioned, it being 
distinctly agreed that the said release was to oper- 
ate as a complote discharge in respect of any and 
every possible mght, claim or demand of the estates, 
of the said Aga Jungi Shah deceased, whether past 
present, derivative or contingent to upon, and against 
the estates of the said Ist and 2nd- Aga Khans 
and against defendant No. 1 and his estate, and 
it was further witnessed that in consideration of 
the premises the said defendant No. 1 did thereby 
release, convey and assure unto the said Aga 
Shamsudin Shah defendant No. 5 his heirs, execu- 
tors, and administrators all the rights, title and in- 
terest of the said defendant No 1 (if any), of, 
in and to all the properties described in the said 
schedule B with their appurtenances, to have and 
to hold the same unto and to the use of the said 
Aga Shamsudin Shah defendant No. 6 his heirs, 
executors, administrators and assigns absolutely. 

65. Plaintiff is informed by the said Aga Coochick 
Shah defondant No. 9 abovenamed, the said 
Shah Bibi defendant No 10 abovenamed and 
the said Malik Taj Begum defendant No. 11 
abovenamed, who together with the said Aga 
Moochool Shah decensed were all alive at the time 
of the death of the said Ist Aga Khan as afore- 
said, and also by the said Aga Abdul umad 
Shah defendant No 12 abovenamed, the said 
Aga Jalal Shah the defendant No 12 abovenamed, 
and the said Shah Begum defendant No. 14 
aboyenamed, and believes that they also claim to 


INDIAN CASES. 


[1909 


be entitled as joint heirs to share in the said 
entire estate and to maintenance out of the gaid 
estate in virtue of a family custom and usage they 
seb up, and that they allege that the said lst Aga 
Khan left a will which has been suppressed by the 
said defendant No. 1 and they accordingly all joined 
as defendants in this plaint. 

Prayers.— 

(e) That an inquiry may be held under the 
directions of this Honourable Court to ascertain 
what the estate of the said lst Aga Khan consisted 
of at the time of his death, and which on snch 
death came into the hands of the said 2nd Aga 
Khan as guch Titular Head of the said family 
and manager of the affairs thereof as afore- 
said. 

(f) That an account may be taken of all the 
property immovable and movable belonging to the 
said family at the time of the death of the said 
2nd Aga Khan, and which on such death came 
into the hands of the said defendant No, 1 as such 
Titular Head and manager as aforesaid, and of all 
accretions thereto, and of all rents, profits, income, 
investments and expenditure thoreof, and of all deal- 
ings therewith by the said defendant No. 1 since that 
time. 

(g) That it may be declared that all accretions 
to the saidfamily estate since the death of the 
said lst Aga Khan formed and still form part of the 
joint estate of the said family. 

(A) That n partation may be effected under the 
orders and directions of this Honourable Court of the 
entire estate of the said family, and that the re- 
spective shares therein of the several parties to 
thia suit may be ascertained and their respective 
rights therein declared, and that the shares of each 
of the said parties when ascertained may be allotted 
to him or her in severalty, and that he or she may be 
put in the possession thereof. 

Written statement of defendants Nos. 9 to 
t= 

3. Those defendants say that all the members of 
family of Shah Hasan Ali the lst Aga Khan in- 
cluding these defendants are jointly entitled to the, 
offerings received from time to time and to the 
properties acquired by means of such offerings. 
These dofendants say that instead of dividing the 
said offerings and properties among the persons 
so entitled tothem a custom has grown up in the 
family ever since the time of the lst Aga Khan 
to the effect that the titular head for the time 
being keeps charge of and manages all offerings 
and makes suitable allowances to the other mem- 
bers, the males on attaining majority and the 
females on getting married or attaining majority, 
besides providing for them residence, servant’s 
salaries, horses and carriages, food and all requisites 
and wedding and funeral expenses out of the family 
properties and offerings. These defendants used to 
receive such allowances, etc. a3 shown in schedule 
No 1 hereto annexed, but the same have been con- 
siderably reduced from the respective dates there- 
in shown, 6 

Defendant No 1's written statement sets 
forth a large number of defences, the nature 
of which, however, may bé sufficiently gather- 


ed from the first 125 issues. 
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The 5th defendant Shamsudin, in his 
written statement, sets forth the cir- 
camstances under which the alleged release 
of the llth September 1901 came to be 
passed. 

The 7thand 8th defendants tnter alia, 
say that their father Akbar Shah appropvriat- 
ed to himself certain properties belonging 
to the said Hassanali which he treated as 
his own exclusive property, and that their 
father never claimed any more property 
against the estate of the said Hassanali 
nor any of the allowances, and they say they 
have no right to any of the properties left by 
the said Hassanali. 

The defendants, Nos. 9 to 14, say inter alia 
offerings received by the successive Aga 
Khans were received not for their individual 
benefit, but for the benefit of all the mem- 
bers of the family as shown in the pedigree, 
Exhibit A tothe plaint. Para. 3 of their 
written statement sets up the custom they rely 
upon, and I read it at length. 

Tt will be seen that upon the face of the 
plaint it is difficult, if not impossible, to 
ascertain the real basis of the plaintiff’s 
claim. The plaintiff claims 7/144 of Hassanali’s 
estate, and at the hearing before me it was 
contended that the parties ara governed by 
Mahomedan Law, but the plaint mixes up 
Mahomedan Law with Hindu Lawin a very 
confusing way and is hopelessly inconsistent. 

Para, 17 of the plaint first sets out the 
9 heirs and heiresses of Hassanali, para. 14 
says that those 9 heirs and heiresses jointly 
succeeded to his estate according to their 
respective shares according to law. If this 
is interpreted to be Mahomedan Law, there 
is no such thing as joint succession known 
to it. Para. 23 says that after his death 
the said 9 heirs and heiresses, named in 
para. 17, and their issue continued to live 
together asan undivided joint family. The 
words “ continued to live ” imply that they 
lived as an undivided joint family during 
Hassanali’s life. In the correspondence, all 
through H. 16, see pages «2 to 25 of the 
Appeal Book, it will also be seen that the 
plaintiff bases her claim as having a joint 
interest with defendant No.1. See also D. H., 
6, Edgelow and G.’s letter, 31st March 
140-4, on behalf 8f Coochick to defendant No. 1. 
Tt is, therefore, very dificult to ascertain 
from the plaint by what law or legal 
principle the succession to the estate of 
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Hassanali is to be determined, andin my 
opinion the Mahomedan Law of Inheritance 
and the Hindu Law are mixed up ina way 
which renders it almost impossible to know 
what those, who drafted the plaint, had in 
their minds when they drewit. According 
to the Hindu Law of the joint family, the 
governing principle is not heirship but sur- 
vivorship, and that I understand those who 
drafted the plamt had in their minds when 
they say in para. 18 that on the death of 
the Ist Aga Khan as aforesaid all his 
said nine heirs and heiresses jointly suc- 
ceeded to his estate according to their re- 
spective shares therein under the law, 
meaning I apprehend the Mahomedan Law 
which is referred to before; but then in 
para. 23 they go on to say~ that after the 
death of the said lsb Aga Khan, his 
said three widows, three sons and three 
daughters and their issue, continued to live 
together ns an undivided joint family, re- 
ceiving payments out of the funds thereof 
in their character as heirs and _ heiresses. 
From this I assume that it was intended 
to say that the Hindu Law of the joint and 


- undivided family was applicable to the case 


and not the Mahomedan Law under which 
the succession devolves in severalty, and this 
conclusion of mine is borne out by the. 
plaintiff's evidence in.cross-examination, and 
Mr. Inverarity rightly took the plaintiff in 
detail through the varions members of the 
alleged joint family, so that she should 
be making no mistake upon this most im- 
portant part of the case. I,-therefore, read 
her cross-examination on this point in extenso 
on Saturday 15th February, 1908. -See 
from page 39, line 28: “I have heard of 
Mahomed Taki Khan, son of etc,” to page 
43, line, 5, of the printed evidence before 
me. That the plaintiff, however, discovered 
afterwards the fatal effect of her evidence 
is plain, becanse after she had given the 
above evidence she abandoned that position 
and said as follows:—On Monday 17th 
February 1908, page 53, line 14: “I wish to 
say now, etc.” to “answers I have given 
to-day,” line 25, page 58. Further para. 2 
of the plaint admits that there was no new 
departure from the time of Hassanali; the 
offerings were made to Hassanali as the 
45th Imam, not as Aga Khan. Offerings 
are made for many years to the Imams not 
to Aga Khans. Therefore, hundreds of people 
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would be entitled to share in them, and 


why should Khalilnlla’s descendants not 
be so entitled? lf, therefore, the case is 


to be governed by Hinda Law, it is obvious | 


that it is impossible upon the record, 
framed as it is now, for this Court to 
decree the partition that is sought for, for 
the simple reason that a large number of 
persons who are interested inand entitled 
to share in the property ofthe joint and 
undivided family are not on the record, 
and no application for placing them on 
the record has been made to me, and this 
obviously is a fatal defect in the plaintiff’s 
case. 

It, undoubtedly, was open to defendant No. 1 
to raise various preliminary points in this 
case, but no application was made to me 
that they should be decided in the first 
place, the reason for this being, I ap- 
prehend, that the advisera.of the Ist de- 
fendant, seeing the very grave importance 
of this case to him upon the merits, were 
unwilling to base their defence upon 
technical questions of law, but determined to 
fight the plaintiff and her supporters on the 
merits. 

As Mr. Inverarity put it the position of 
his client made it quite impossible for him 
to raise the smallest technical objection to 
the attacks made upon him. An attack 
has been made upon him which involves 
fraud and moral turpitude, and he must 
have the whole matter thoroughly sifted out 
in view of the moral effect that such charges 
would have upon his followers. 

I propose now to deal with the first of the 
two main branches of the case which I have 
stated above, namely, who is entitled to the 
offerings made by the followers of the Aga 
Khan, or in other words whether the 
members of the family other than the Aga 
‘Khan for the time being have any right or 
title thereto, 

The consideration of this question neces- 
sitates my setting forth, as shortly sa I possi- 
bly can, certain facts as to the history of the 
Aga Khan and the Khojas so far as they are 
material to this case, and the conclusion I 
have arrived at asto the faith professed by 
him and his followers. But before doing so 
I wish to clear the ground in respect of one 
matter upon which a mass of evidence has 
been given and by which a great 
deal of the time of the Court has been 


INDIAN OASES. 


~ 


[1909 


occupied, and that is whether the Aga Khan 
isan Asna Ashri. The question arose in this 
way : when the plaintiff's Counsel began to 
put questions as to this, I could not at first 
judge whether they were relevant or not. As 
soon, however, as I ascertained the object with 
which they were being put, namely, with a 
view to depreciate the position of defendant 
No. 1 in the community, I of my own motion 
drew Mr. Bahadurji’s attention to paras. 1 
and 2 of the plaint, and told him that if 
he wished to give the go-bye to those paras , 
he must formally amend the plaint. When 
I did this it was in the expectation, and I 
may say in the hope, that objection would be 
raised on behalf of defendant No. 1, and those 
defendants who sided with him that any such 
questions were irrelevant, and had such objec- 
tion then been taken, I would at once have 
so ruled. No such objection, however, was 
formally raised, and I did not see my way 
to overruling the question without a formal 
objection being raised. Afterwards, when the 
defendants other than defendant No. 1, began 
to feel that the length and expenses of this 
trial was becoming a formidable matter to 
them, formal objection was taken on their 
behalf to this class of questions. By that 
time, however, œ considerable amount of 
evidence had been given, purporting to show 
that defendant No. 1 was an Asna Ashri. Mr. In- 
verarity, for defendant No. 1, thereupon object- 
ed to this evidence, at that stage, being held to 
be irrelevant for he claimed the right to have 
it all recorded, and to put his client into the 
box to deny the suggestions and all statements i 
on the point. In my opinion he was justified 
in adopting this line of conduct, as otherwise 
the obvious result would have been that it 
would have been said that defendant 
No. 1 did not object to the evidence 
being given till he found that it was becoming 
too strong when he joined the other 
defendants in objecting to its relevancy. 
The evidence accordingly was taken. As 
I have said, para. 1 of the plaint is 
opposed to the defendant No. 1 ever having 
been an Asna Ashri—I read it. No sugges- 
tion of this sort was made on the Commis- 
sion, and J am pretty sure I am right in 
saying that the only mention of Asna Ashri 
(not in this connection) is ft pp. #147 and 
182 of Book 1 of defendant’s evidence on 
Commission. . 

Ib is necessary to consider now what the 
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meaning of the term Asna Ashriis. Itliter- examined as to whether the Ziarat (or 


ally means the Twelvers or those who be- 
lieve in the 12 Imams only and not in 
the 48 Imams. Their names are Ali, Hasan, 
Husein, Zenal Abadeen, Mahomed Bakar, 
Jaffer Sadak, Musa Kasum, Moosa Reza, 
Mahomed Taki, Ali Naki, Hasan Askari 
and Mahomed Mehdi. It will be observed 
that they branch off from the Ismailis at 
the 7th Imam, for the latter believe in 
Ismail, another son of Jaffer Sadak, and 
not in Musa Kasam It appears that there 
have been several secessions among followers 
of the Aga Khans. Jaffer Pardhan at p. 235, 
who is the present president of the coun- 
cil of the Jamat, says the first one was 
in 5. 1933, A. D. 1876-77, when several 
persons were excommunicated by order of 
Hassanali for following the Asna Ashri faith. 
The next succession was in §. 1935, A.D. 
1879-80, when two persons were excommuni- 
cated for the same reason. Then came tho 
secession of A. D. 1901. This was the 
greatest of the successions both on account 
of the number ofthe seceders, and the fact 
that the Asna Ashris in that year built an 
Asna Ashri Musjid not very far off the 
Khoja Jamatkhana. The Exhibits D. H. 
63-67, aro the advertisements which were 
published, one of them, I. H. 66, being 
timed to meet the Aga Khan on the ocea- 
sion of his return to Bombay. The true 
reason was not givenin the advertisements, 
says Jaffer Pardhan, as it is not true they 
hayo always been following the Asna Ashri 
faith. No doubt many of them were As- 
na Ashris at heart, but under the system of 
Takia, they were afraid or disinclined so 
to announce themselves, although the wit- 
nesses, to whom I put the question, would 
not admit it. I think that the spread of 
Asna Ashrism is probably owing rather toa 
temporal than spiritual or religious feelings, 
viz., an increasing disinclination to pay the 
various sums which are due to the Aga 
_ Khan as Hazar Imam for the time being. 
Of course we could understand the wit- 


nesses not being anxious to admit this. A , 


very large body of evidence was given on 
the point. Witnesg after witness was ex- 
amined and tross-examined as to where and 
in what language and on what occasions 
the Rozakhani or recitation of the suffer- 
ings of Hasan and Husein was recited. Wit- 
ness after witness was examined and cross- 


doxology, if it may be so termed) does or 
does not form part of the Rozakhani, but 
in my opinion it is not necessary for me 
to go at length into the evidence which 
has been given in this matter. There can 
be ‘no doubt thatthe mother of defendant No. 
I and some of his relatives are Asna 
Ashris. He himself frankly admitted that he 
had been present on an occasion when the 
Ziarat to the 3rd, 8th and the 12th Imams 
was said but he did not repeat it (p. 158). 
As a great deal has been attempted to be 
made of the faith of defendant No. 1, I think 
it desirable to read his exact words (p. 214, 
line 22 to p. 216, line 4). To my mind 
it is impossible to believe that defendant No. 1 
believes in a faith, the result of which 
belief would be that be was no longer en- 
titled to his position of Hazar Imam, that 
he was no longer entitled to receive offer- 
ings from his followers from all over world, 
and, in short, as Mr. Inverarity put it, that 
he was practising a gross imposture. I 
cannot believe that if he really were an 
Asna Ashri, he would allow his followers to 
repeat in all reverence andon their knees 
in the Bombay Jamatkhana three times a 
day the Doowa, D. H. 132, set out at 
length below, a prayer in which tnter alia 
all the 48 Imams are recited, and obeisance 
is made when the name cf the Imam for 
the time being is uttered. The plaintiff 
and Coochick and their witnesses were driven 
to say that defendant No. 1 had invented 
the Ismaili faith as a new religion. Thus 
Coochick, p. 187, says: “My case is that 
the present faith dates from Jungi’s death, 
a year after. The fanatic followers of the 
Aga Khan do date from that time. I cannot 
say before or after Jungi’s death. The new 
religion has been going 15 years since Aga 
Khan’s new Bhagats started preaching, 2 years 
before Jungi’s death. I cannot say Doowa 
is a new invention of the last 12 or 14 years, 
since the present Aga Khan came of age. 
This new invention was never heard of 
before Jungi’s death. Aga Khan has in- 
vented a new Doowa in Gujrati, the former 
one was Arabic.” Again Malek Taj Begum, 
p. 246, says that she does not know of 
any sect of Shias who believe that Ismail 
was the 7th Imam, that before this suit 
she never heard it suggested by any one 
that Ismail had succeeded Jaffer Sadak; 
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that she believed it to be a new invention 
since this suit that Ismail succeeded Jaffer 
Sadak as the Tth Imam; she does not 
know when it was invented. 

Upon this part of the case I have no 
hesitation in holding that the plaintiff has 
wholly failed to prove that the defendant No. 1 
is or ever was an Asna Ashri, and that such 
an assertion is wholly contradictory to para. 1 
of her own plaint; her only explanation 
as to which has been that it was so stated 
by mistake and was overlooked by her. See 
pe 66 where para. lof the plaint is referred 
to, and she says . “ He was not the hereditary 
Imam of the Khojas, who says that, I do 
not say what is blasphemous. Hassanali 
did not claim to be direct descendant from 
Imam Ismail, son of Jaffer Sadak as Ismail 
was not an Imam. It would be blasphemous 
to describe Ismail as Imam. The Imams 
arethe 12 Imams. Any one who says “Not ” 
is blasphemous. When I signed the plaint 
I did not believe para. 1 to be true. When 
it was read out to me, probably, my attention 
was not called to it.” 

Again a considerable amount of evidence 
was given as to whether the followers of 
the Aga Khan would be permitted to put 
the Koran on their heads at certain times. 
The evidence shows that they do put the 
Panchtan (see Exhibit D. H. 184), but whe- 
ther they would or would not use the Koran 
in the same way seems tome- to be wholly 
irrelevant. 

In stating my conclusions as to the differ- 
ent faiths, the history of the Aga Khans, etc., 
etc., below, I may say they are derived from 
the celebrated equity suit in The Advocate- 
General v. Muhammad Husen Huseni (1), Wat- 
son’s History of Persia, articles by Dr. Leitner 
in Vols. 5, 6 and 8, Asiatic Quarterly Review : 
two articles by Sir Bartle Frerein Macmillan’s 
Magazine, Vol. 34, 1876; Travels of Mar- 
copollo by Lt. Hule; Huges’ Dictionary of 
Islam, 1896, and the Tarikh-e-Rashidi ; Will- 
son’s Mahomedan Law: Amir Ali’s Mahome- 
dan Law. 

It will, I think, tend to clearness if I now 
explain the various words which appear in 
the course of this case and must appear in 
the judgment :— 

Imam means spiritual head or supreme 
Pontiff. 

Murshed means spiritual head. 

(1) 12 B. H, C. R. 828, 
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Jamat is the congregation of all the 


“ adult male members .of the Khoja com- 


munity. : 

Jamatkhana is their meeting-hall or guild- 
hall. 

Mukhi is the treasurer or steward. 

Kamadia is the accountant, 

Faras is the vazir. 

* Sunnis’ are the orthodox Musalmans, 
the people of the Souna or Tradition. Their 
Kalma or profession of faith is the simple 
one—“ There is no God but God and Mahomed 
is the apostle of God.” 

“ Shias” means cither separatists, which 
is probably the more correct derivation, or 
persons who are pure from the blood of 
those members of the family of Ali, who 
early fell victims to the hostility of the 
Sunni Ommeiades, the Caliphs of Damaskus. 
Tothe profession of faith of the Sunnis, above 
set out, the Shias add “and Ali, the com- 
panion of Mahomed is the Vicar of God.” 
The elevation of Ali, who, it is well known, 
was the son-in-law of Mahomed to an almost 
co-equal position with the apostle of God 
himself, may be stated popularly as the great 
distinctive tenet of the Shias. 

The Shias are divided into several sub- 
sections, of which the chief are (1.) The 
Asna Ashrisor followers of the 12 Imams. 
Their last Imam disappeared in a grotto 
at Surnamran (Sirmanry) near Cupu 
in the 12th year of his age (according 
to Amir Ali, Volume 2, page 11) or was 
thrown down a well according to Willson's 
Mahomedan Law. He is believed to Be 
still alive and they look forward to his 
re-appearance to re-establish the universal 
Caliphate. 

(11.) The Ismailis or followers of Ismail 
one of the sons of Jaffar Sadak, the 6th 
Imam. In Bombay they comprise Bohras 
and Khojas. Both were converted in the 
early part of the 18th Century from Hindu- 
ism to Islamism. The Khojas belong to 
the eastern sub-division of the Ismailis and 
are followers of ‘The Old Man of the Moun- 
tain.” Their descendants, residing at Bom- 
bay, lrold spiritual sway over them. The 
Bohras, ‘on the other hand, belong to the 
western sub-division and Pheir Dai-ud-Dawat 
or Grand Prior lives at Yeman (Amir Ali, 
pp. 12-18), or as stated in Vol. I of Travels 
of Marcopollo, edition of 1908, pages 140 
and 141:—Adherents to the family of" Ali, 
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as the true successor of the prophet, ex- 
isted from the tragical day of the death 
of Husein and among these, probably owing 
to the secrecy with which they were 
compelled to hold their religion, there was 
always a tendency to all manner of strange 
and mystical doctrines; as in one direction 


to the glorification of Ali as a kind of: 


incarnation of the Divinity; in another 
direction to the development of pantheism 
and release from all positive creed and 
precepts. Of these, Altes, eventally called 
Shias, a chief sect, were the Ismailis, who 
take their name from the seventh Imam, 
whose return to earth they profeas to expect 
at the ond of the world. 

Some of the Ismailis apparently were 
known as Ali Ilahi, the origin of whose 
name is to be found in a book called the 
Dabistan by Mullah Mohsain Fani quoted 
by Mr. Colebrook, an extract from which 
is to be found in the note at page 218 
of the Tarikh-e-Rashidi by N. Elias and 
E. D. Ross, Sampson Son & Co., 1895. 

Shia Imami Ismailis hold Ismail, the 7th 
in descent from Ali, to have been the last 
of the revealed Imams, and they also hold 
that, until the final manifestation of Ali, 
who, as an Incarnation of God, is to come 
before the end of all things to judge the 
world, the musnud of the Imamate or in 
Latin idiom, the office of Supreme Pontiff, 
is rightfully held by an hereditary succesion 
of unrevealed Imams, the lineal descendants 
of Ali through Ismail. 


The revealed Imams, according to the 
Ismailis, are these seven: (1) Ali; (2) Hasan; 
(3) Husein; (4) Zenal Abadeen (this was that 
son of Husein who survived the massacre of 
Kerbala) ; (5) Mahomed Bakar: (6) Jaffer 
Sadak; (7) Ismail (who died before his 
father, and is called from his father’s name 
Ismail bin Jaffar Sadak). But the Khojas 
regard the 2nd one vis, Hasan meroly as 
a pir (see the Doowa.) 


But the unrevealed Imams continue down 
to defendant No. 1, whois the 48th. Their 
names are set out in Exhibit D. H. 182, 
the Doowa. This Exhibit, which shows the 
skilful blentling of the ideas of the Hindu 
incarnations into the 10th or Dasavtar of 
Ali, is to my mind òf such interest, that 
I set it out at length. It may be called 
the Imami oreed. 
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THE DOOWA. 

Say your prayers—Say your prayers— 
Say your prayers. May God bless you! 
Take the name of God. May the Lord Ali 
grant you faith and modesty. O Shah, ac- 
cept my evening prayer and supplication 
by virtue of the privilege Thon possesseth, 
O our Master Aga Sultan Mahomed Shah. 

(Then) you are to prostrate. If it isthe 
night prayer, say “My evening and night 
supplications ” and if it is the morning 
prayer, say “ My evening, night and morning 
supplications.” 

Then repeat the rosary and prostrate. 

Then repeat the following: 

I repent for my sins. I repent for my sins. 
Iam a sinful servant (of Thine), sinful from 
top to toe. O Shah, the Forgiver, forgive 
me. The Pirs pray (Thy) servant supplicates. 
Thou, O True Shah, acceptetl the same. 
(Lobey) the Firman (i.e., mandate) of the 
Shah as communicated by the Pir. 

Having said the above keep the rosary on 
the ground and repeat the following :— 

True declaration—God is Holy. Thanks 
to God. Praise to God. There is no God 
but God. God is Great. There is no might 
or power except that of God, the High 
the Great, the Merciful, the Magnanimous, 
the Good, the Great Holy Providence (Who 
is) in the district of Chaldea, in Persia, in 
human form descended from the seventy- 
seven Patras (ancestors), and Who is the 
forty-eighth Imam (Spiritual Chief) the 
tenth Naklanki Avtar, our Master, Aga Sul- 
tan Mahomed Shah, the Giver. 

(Then) you are to prostrate. Then say 
“ Hak Shah” (.e.,0 Shah, Thou art true) 
and repeat (the names of) the ancestors 


of Vishnu and of the successors of the 
Shah. 
(Names of) Vishnu’s ancestors :— 
* * * + * * 


“The successors of the Shah say (the de- 
scendants of) Abu Taleb Vali (are)— 


Our true Lord Shah Jaffer Sadak. 

Our true Lord Shah Ismail. 

Our true Lord Shah Mahomed bin 
Shah Ismail. 


1. Our true Lord Shah Ah. 

2. Our true Lord Shah Husein. 

3. Our true Lord Shah Zenal Aba- 
deen. 

4. Our true Lord Shah Mahomed 
Bakar. 

5. 

6. 

7. 
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8. 
9. 


10, 
11. 


12, 
13. 
14. 
15. 
16. 


17. 
18. 


Qur true Lord Shah Vaf Ahmed. 

Our true Lord Shah Taki Mahom- 
ed. 

Our true Lord Shah Razi Abdulla. 

Our true Lord Shah Mehdi Mahom- 
ed. 

Our true Lord Shah Kayem. ' 

Our true Lord Shah Mansur. 

Our true Lord Shah Moezz. 

Our true Lord Shah Aziz. ` 

are true Lord Shah Hakem Abu 

Our true Lord Shah Lahir Ali. 

Our true Lord Shah Mustansirbil- 
lah. 

Our true Lord Shah Nizar. 

Our true Lord Shah Hadi. 

Oar trae Lord Shah Mohtadi. 

Our trae Lord Shah Kaher. 

Our true Lord Shah Ali 
Salam. 

Our, true Lord Shah Ala Mahomed. 

Our trae Lord Shah Khud Jalal-ud- 
din Hassan. 

Our true Lord Shah Alaudin 
Mahomed. 

Our troe Lord Shah Ruknudin 
Khoor Shah. 

Our true Lord Shah Shamsudin 
Mahomed. 

Our true Lord Shah Kassam. 

Onr true Lord Shah Islam Shah. 

Our true Lord Shah Mahomed bin 
Islam Shah. F 

Our true Lord Shah Mustansiv- 
billah. 

Our true Lord Shah Abd Salam. 

Our true Lord Shah Garib Mirza. 

Our true Lord Shah Budr Ali 

Our true Lord Shah Murad Mirza. 

Our true Lord Shah Zulficar Ali. 

Our true Lord Shah Nurndin Ali. 

Our true Lord Shah Sayyad Khalil- 
ullah Ali. 

Onr true Lord Shah Nizar. 

Our true Lord Shah Sayyad Ali. 

Our trne Lord Shah Sa Hassan 
Ali. 

Our irne Lord Shah Kassam Ali. 

Our true Lord Shah Abdul Hassan 


Zakaria 


Ali. 
Our true Lord Shuh Khalilullah 
Ali. 
Our true Lord Shah- Hassan Ali. 
Our true Lord Shah Aga Ali Shah. 
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48, Our time Lord Shah Aga Sultan: 
Mahomed Shah the Giver. 

Recognize him, the present owner of the 
Imamate, the Master of the Age, the Imam, 
the guide of the Guides, the (Imam) in Power, 
Aga Sultan Mahomed Shah,:the Giver, the: 
Reliever of innumerable and crores of persons, 
the present owner of the Imamate. O Shah 
accept my supplications in Thy presence by 
virtue of the privilege Thon possesseth, O our: 
Master Aga Sultan Mahomed Shah. * $ 

+ p * * + * * 

This Doowa is practically the same as 
the one in Hassanali's time, D.H. 128, and 
Ali Shah’s time, D.H.129, except the ne- 
cessary addition of the Aga Khan for the’ 
time being. 

Khoja means the honourable or worshipful 
person, the disciple. 

Now, Khojas originally were Hindus of 
the trading class, inhabiting the villages 
and towns of Upper Sindh. Their language 
is Sindhi or Cutchi, a cognate dialect and 
such ancient religious works as they possess, 
are written in the Sindhi character and 
language. Sindh, an early Mahomedan con- 
quest; has long had and still has a large 
Msahomedan population; buta considerable ; 
portion of the retail and wholesale business 
of the country has always remained inthe 
hands of the Hindus, The position and cir- 
cumstances of these remote and isolated 
Hindu traders were manifestly suchas to 
favour their conversion to some form or 
other of Mahomedanism. It must be taken 
as established now that they were so convert- 
ed by Pir Sadrudin about 442 years ago. 
And according to tradition of the great 
body of the Khoja community, Pir Sadr- 
udin came from Khorasan, and was an Is- 
maili Dat, or missionary, sent by Shah Is- 
lam, one of the ancestors of Aga Khan, 
and the form of Mahomedanism which he 
taught his converts was the Shia Imami 
Ismaili faith. 

In thewell-known case decided by Sir Joseph 
Arnould, The Advocate General v. Muhammad 
Husen Husent (1), that learned Judge sets ont 
the varidus arguments for the holding that 
Pir Sadradin was a Dat or missionary of the 
hereditary Imam of the Pemailis’ probably 
Shah Islam and that he converted the first 
Khojas to the Imami Isnfaili formof Mahome- 
danism. To my mind the arguments he 
there adduces are such as no attempt Bas 1. 
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been madeon the part of the plaintiff to 
shake in the present case. 

Now it is admitted in this case that the 
followers of the Aga Khan are not neces- 
sarily limited to Khojas, and we find that 
his followers are to be discovered in Persia, 
Arabia, Zanzibar, Sind, Cutch, Bombay, Cal- 
cutta, Rangoon and other places. See the 
evidence of defendant No. 1 and that of his 
various followers whohave been called as wit- 
nesses. It has also been proved in this case 
that for many years past the followers of the 
Aga Khan had been in the habit of making 
large voluntary contributions to their Sir- 
kar Saheb, ï. ce., Lord and Master out of 
religious feelings to the Imam for the time 
being of the Ismailis whom they revero as 
their Hazar Imam or their spiritual head. 
I give alist of the customary gifts and also 
the various names applied to the Aga Khan 
below. 

Pir Sadrudin and Pir Kabirudin wrote 
the Gnans which have been put in evidence. 
The Dasavtar was written by the former. 
The Dasavtar, as Sir Joseph Arnould says 
is a treatise in 10 chapters, containing, as 
its name imports, the account of 10 Avtars 
or incarnations, each dealt with in a sepa- 
rate chapter. The first 9 chapters treat of 


the 9 incarnations of the Hindu God Vishnu. ` 


The lOth chapter treats of the incarnations 
of the most holy Ali. I stace hereafter the 
effect of some of the Gnans which were put 
in evidence before me as supporting the 
contention on behalf of defendant No. 1 that 
his followers were enjoined by them to make 
offerings to him alone. 

In my opinion the Dasavtar, as might be 
expected, are the outcome of an astute and 
clever brain. The object of the author was 
to convert the Hindus to Mahomedanism, 
and the way in which he does this is by 
recounting the various Avtars of the God 
Vishnu until he finally comes to Ali, the 
son-in-law of the Prophet Mahomed. As we 
see in so many forms of religions, the author 
adopted the process of evolution. Tho same 
process can be traced through’ the various 
forms of serpent worship down to the time 
when the serpent is said to have tempted 
Eve in the Garden of Eden. The same 
process of evolution is to be seen in the 
varioug religigns, the first forms of which 
spring from the form of the Lingam and the 
Yoni, and bya process of evolution and im- 
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provement ends in the idea of an Immacr- 
late Conception. So, again, amongst the 
Hindus, there is a ceremony, at which I 
myself was many years ngo present, where- 
in the leaves of the nim tree were crush- 
ed into a powder and handed round to the 
assembled community of fakirs who were 
bidden to eatthe body of Shiva, a cere- 
mony which, by the process of evolution, 
has resulted in what the Christian Church 
knows as the Holy Communion. In the 
Gnans we find the doctrines of Mahomed as 
disclosed in the Koran largely prevalent. 
The oral evidence in the case affords a 
striking example of the theory I am advanc- 
ing. Three witnesses were called before me 
who belong to what are known as Guptis. 
They are unquestionably Shia Imami lisma- 
ilis. But they certainly adhere to some of 
the Hindu practices, for instance they do 
not circumcize their males and they barn 
their dead, but they are true followers of 
the Aga Khan; and one could not help be- 
ing struck with the dramatic aspect of the 
situation when two of those Guptis said that 
they had made a mehinani to the present 
Aga Khan in the Ritz Hotel in Paris in 
the shape in the one case of 50 English 
sovereigns and in the other of French notes of 
the value of £4 sterling. 

During the progress of this case I confess 
it struck me asa strange thing that there 
should be any antagonism between the Sunnis 
and the Aga Khan and his followers, for in 
my opinion, by the conversion. of a large 
number of Hindus known as Khojas, there 
have been received into the Mahomedan 
faith a large body of well-to-do, respectable 
and physically powerful members of the 
community who, had it not been for their 
conversion by Pir Sadrudin and Pir Kabirnudin, 
must have remained followers of the Hindu 
religion, which, of course, is absolutely differ- 
ent from the Mahomedan. The offerings to 
the Aga Khans or, as one witness has called 
them, Ismail’s Pence (Note to Travels of 
Marcopollo, 1903, pp. 146 and 147) is in 
many respects similar.tothe well-known Peter’s 
Pence which have been offered to the Popes 
for so many years. And the worship of, or 
respect paid to, Ali, the son-in-law of Mahom- 
ed, or as it might be called Aliolatory 
Gin the East) seems to be analogous to the 
Mariolatory or worship of, and respect paid 
to, Mary, the mother of Christ (in the West). 
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Hassanali, the first Aga Khan (which de- 
fendant No. 1 tells us is not a title but a sort 
of “alias,” a pet name when Hassanali was 
n young man) was the son ofa Khalilula, 
who was murdered at the city of Yezd in 
Persia in A. D. 1817 in one of those brawls 
which are so common in Persia. The then 
Shah of Persia, Futteh Ali Shah, severely 
punished the assailants in the fray and con- 
ferred upon Hassanali large possessions, the 
government of the districts of Koom and 
Mehelat, and the hand of one of his daughters 
in marriage. This action of the Shah was, 
no doubt, prompted by his dread, lest he 
should be held responsible by the Ismailis 
for the death of their sacred Chief. The 
next we hear of Hassanali is in 1888 when 
apparently he revolted against the Shah of 
Persia and seized the government of Kerman, 
where he himself had numerous followers. 
The reason for his revolt was apparently that a 
favourite of the Prime Minister of Persia de- 
manded in marriage, for his son, one of the 
daughters of Hassan Ali, who would be, of 
course, the grand-daughter of the late Shah. 
The Prime Minister backed up his favourite’s 
demand which was indignantly refused. Has- 
sanali kept up his revolt till 1840, when, 
overpowered by numbers, he, with difficulty, 
escaped through the deserts of Baluchistan 
to Sind, where he was hospitably received. 
In Sind he found no money difficulties to 
contend with, for the Khojas there had al- 
ways been his most zealous followers, and 
from them, “and the other Khojas in the 
various parts of the Hast, he received ample 
supplies. He raised a body of light horse, 
who, during the latter stage of the Afghan 
War in 1841-42, were subsidized by Capt. 
Rawlinson for service under General Nolt 
in Candshar. For these services and others 
which he was able to render to Sir 
Charles Napier in his conquest of Sind in 
1843-44 he received a pension of Rs. 3.000 
per month from the Government of India. The 
present Aga Khan gets Rs. 1,000 from the 
British Government (see D. H. 227) since 
10th May 1886. In 1845 Hassanali came to 
Bombay, where and at Poona he and his son 
and grandson have been residing. 

In 1866 the well-known Equity suit came 
on for trial, which is reported in The 
Adwocate General v. Muhammad Husen Husent 
(1), the judgment wherein sets out the 
history of the Aga Khan and his follow- 
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ers, which, by the clearness of its arrangement 
and language, has formed the basis of all 
aubsequent enquiries. In that case Sir Joseph 
Arnould, summing up the evidence before him, 
declares it to be judicially proved that “Mahom- 
ed Hussain, Hooseini, otherwise Aga Khan,” 
or, as he is more formally styled when men- 
tioned in official documents by the Indian 
Government “ His Highness Aga Khan, 
Mehelati,” is the hereditary chief and unre- 
vealed [mam of the Ismailis, the present or 
living holder of the Musnud of the Imamate, 
claiming descent in direct line from Ali, the 
Vicar of God, through the seventh and 
(according to the Ismaili creed) the last of the 
revealed Imams, Ismail, the son of Jaffer 
Sadak. 

His influence is much wider than was sup- 
posed when he first arrived in Bombay. In 
India it probably does not extend much beyond 
the Khoja community, who are chiefly settled 
in the maritime cities of the west, in Sindh, 
the Punjab and Cashmere. But the mem- 
bers of Sir Douglas Forsyth’s Mission to 
Yarkand ascertained that considerable com- 
munities of Shias, who acknowledge “ Aga 
Khan of Bombay” as their spiritual head, and 
send regular tribute to him through agents in 
Srinuggar and other towns of Northern India, 
are still to be found far north, surrounded 
by the implacable Sunnis of Turkestan and 
Afghanistan. These Imami Ismaili Shias 
form the whole of the sparse population in 
many of the valleys leading down from the 
Pamir, the elevated “Roof of the World,” on 
the banks of the higher Oxus, and its affluents 
—in Chitral, Gilgit, and in remote valleys ` 
between Kaffristan and Badakshan, hardly 
known to us except by name. 

In Persia, Khorasan and Western Afghanis- 
tan there appear to be considerable numbers 
of the Aga’s disciples, but they seldom, if 
they can help it, avow their allegiance to him 
whilst living under a Sunni government. In 
the maritime towns of the Persian Gulf and 
Eastern Arabia, especially under the compa- 
ratively tolerant rulers of Omen, the Khojas 
flourish, frequently having, in some form or 
another. a claim to protection as British 
Indian subjects. On the African Coast they 
are found,.in the same ports where Vasco de 
Gama found them as far south as Mozam- 
bique. It is probable that to™this day, if a 
traveller wished to visit the Central Lakes in 
Africa, or the Ruby o» Jade Mines of 
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Badkhshan in Central Asia, he conld not do 
better than procure introduction from the 
descendants of the “Old Man of the Mountain” 
to his disciples in those parts. In the present 
case two witnesses who had come all the way 
from Khorasan to see and do reverence to the 
Aga Khan and were in Bombay, were called 
before me. I purposely do not mention their 
names, for, as one of them said, their position 
might be dangerous on the return to their 
country and their heads cut off. 

Hassanali diedin 1881 when defendant No. 1 
was about 4 years old and was succeeded by 
his son Ali Shah, who had been appointed by 
him as his Pir or religious Deputy during his 
life-time. Ali Shah was the Aga Khan down 
to the year 1885 when he died, when defend- 
ant No. L was 8 years old, Ali Shah during his 
life-time by a Firman appointed defendant 
No. 1, the Aga Khan, sce Exhibits (51 and 52 
on commission). But defendant No. lat the 
time of his father’s death, being of tender age, 
the management of the estate and properties 
was taken up by Lady Ali Shah, until the year 
1893 when defendant No. 1, at theage of 16 
years, took them up, leaving, however, the 
domestic portion of the management in his 
mother's hands to a certain extent. 

Tnow state shortly the way in which the 
Aga Khans lived and brought up their 
famihea, 

As I have said it has not been proved that 
the lst Aga Khan retained any property in 
Persia, and I think I may take it that when he 
arrived in Bombay, he had to rely on his pen- 
sion from Government and the offerings of his 
followers. Gradually he acquired properties, 
and there can be no doubt that he maintained 
his family and probably the large number of 
retainers who must have accompanied him 
from Persia. He gradually acquired immov- 
able properties in Bombay and elsewhere, 
permitted the members of his family and 
some of his retainers to reside in his various 
houses. He also acquired property in Poona, 
where he followed the same practice. As the 
family increased, the requirements of the 
family increased, and the property increased. 
In addition to that he fed, from a common 
kitchen, all the persons living on his proper- 
ties. Allowances wore granted in cash to 
some of the members of his family, ont of 
which they previded themselves or perhaps 
some were provided by him with horses, car- 
riages and servantg. The same system was 
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continued in the time of Ali Shah and after his 
death by Lady Ali Shah on behalf of defend- 
ant No.l, and afterdefendant No. 1 enteredupon 
his estate by defendant No.1. Ihave been 
unable to discover any evidence to show that 
these allowances of cash, food, and residence 
proceeded from anything but grace and favour 
of the Aga Khan. And Exhibits 211, 215, 216 
and 217 show that defendant No. 1 assistedand 
was begged to assist various members of his 
family with large sums of money. 

The plaintiff's case is that the offerings 
made by the followers are forthe benefit of 
the members of the family as wellas for the 
Aga Khan, and on this point a great deal of 
evidence has been taken on commission 
Before T deal with it, however, I wonld like 
to mention one or two points that strike me, 
The first, and I think the most important one, 
is that there is no assertion whatever in the 
plaint that offerings were made to the Aga 
Khan for the benefit of the members of the 
family as well as for himself. Para. 2 of the 
plaint says “As such Spiritual Head as afore- 
said, the lst Aga Khan was the recipient of 
large and valuable presents from the Khojas 
as aforesaid, and also from the Ismaili Shias. 
He also received an allowance of Rs. 3,000 a 
month from the Government of India, All 
the said emoluments or the investments now 
representing the same form as the plaintiff 
contends parts of the entire estate of the said 
family wherein she claims to have rights as 
hereinafter stated.” 

The written statement of the 2nd defendant 
does not set up such a claim. It simply says 
she has been receiving allowances as of 
right. 

Defendant No. 4, the widow of Jungi Shah, 
in her written statement, expressly disclaims 
any such rights. 

It is not until we get to Coochick’s written 
statement that this point is specifically raised. 
Para. 2 of that written statement, says--— The 
defendants say that the offerings from time to 
time received by the successive Aga Khans, 
beginning from Shah Hassanali, Ist Aga 
Khan, were and are received by them not for 
their individual benefit, but for and on behalf 
of and for the benefit of all the members of 
the family as shown in the pedigree, Exhibit 
A to the plaint. These defendants say that 
the whole family is held sacred by the devo- 
tees, as the family that supplies the Imam, 
and that the Aga Khan for the time being 
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is the titular head and representative of the 
family.” 

There are certain other specific circumstances 
which were pointed out by Mr. Inverarity 
in his reply. At page 78 of Bhownagar 
Commission, Mr. Dadachanji made two admis- 
sions (1) that the offerings made by the fol- 
lowers of Aga Khan in the various Jamat- 
khanas were made by them on the occasions 
which have already been mentioned by tho 
witnesses who have given their evidence, (2) 
that these offerings were collected by the 
Mukhi and the Kamadia and sent to the 
Hazar Imam in Bombay either through the 
Pargannah Kamadia or the Kul Kamadia by 
means of hundies as deposed to by the 
witnesses. Then at page 110 Mr. Dada- 
chanji says: “My case is that those relations 
of the Imam, to whom the followers paid 
moneyson kissing their hands, paid the moneys 
into the treasury into which the Imam’s 
moneys lay, and the Imam and his relations 
lived togetherand enjoyed the benefits in these 
moneys which were mixed up with the Imam’s 
money.” So at that time there was no 
suggestion that the Aga Khan is not the 
Hazar Imam. Then the plaintiff’s advisers 
were going on the theory that the Gnans 
directed that the payments should be made 
to the members of thefamily, and they alleged 
that the meaning of the word Aal was progeny, 
but unfortunately forthis theory Vazir Cassum 
Ismail was called a man of great dignity and 
good position and he explained the expression 
—see page 104 : “The expressions Aal Ali 
and the Aulad Ali which occur in the Gnans 
have always been understood by us, followers, 
to mean that descendant of Ali, who is on 
the gadi of the Imam.” And he quotes the 
actual Gnan which is Exhibit D.H. 292 and 
is to this effect — The Aal Ali is the son of 
Salamshah Raja. Asis Ali so is the Imam, 
thus says Kabirudin is what Pir Sadrndin 
has said. The followers who believe this 
will get Paradise.” Salamshah Raja was 
the then Imam in the time of Pir Sadrudin. 
The -commission shows Mr. Dadachanji ab- 
sented himself when this witness was ex- 
amined and did notturn up to cross-examine 
him and declined to give any reasons for his 
conduct. 

At the hearing before me the plaintiff and 
her supporters were driven to contend that 
the Gnans are a recent introduction of the 
Aga Khan. 
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That commission lasted from the 26th 
November 1906 to 2nd January 1907, and no 
question was there put challenging the fact 
that the Aga Khan was the Hazar Imam. 
Moreover, no question is put as to whether 
payments were made to the female members 
of the family, with the exception of payments 
to the mother of the Imam—see pages 59, 
87, 142, 188, and 184. As Mr. Inverarity 
points out, this idea of the mother refers to 
the reference in the old Equity suit to the 
Mata Salamat, which referred to Hassanali’r 
mother, who was appointed a Pir and, there- 
fore, got offerings as a Pir. 

Again at pages 183 and 202 questions are 
put exactly contrary to the written statement 
of Coochick. At page 183 the question is 
this : “If I prove that there has been an old 
custom before Hassanali’s time to divide 
the offerings among the family of the Imam, 
what will you do ?” At page 202 the 
question is: “Do you object to the custom 
in the Imam’s family to divide the offerings 
among the family ?” The answer. was: 
“Yes.” According to this case then there 
was an old custom before Hassanali’s time 
to divide the offerings. When we turn to 
the written statement of Coochick, we find it 
stated that the practice has grown up not to 
divide them. 

Then in the 2nd Book—Commission at Raj- 
kote, Calcutta, etc., there again there is no 
suggestion made that any offerings were made 
tothe female members of Hassanali’s family 
except his mother. And reliance is placed on the 
Gnans as being thesuthority for giving the 
family a share in the offerings—see page 272. 
At page 246 you find the first suggestion that ® 
nephews of Ali Shah were paidtheir expenses 
at Rajkote. Then at pago 335 you have 
the suggestion that the offerings were divided 
amongst the relatives in a fixed sum for each 
relative—see page 38385. That commission 
lasted from the 13th January to 3rd April 
1907. 

In the 3rd Book of commission no question 
is put challenging the Gnuans or challenging 
the Doowa as having been recent inventions. 

Then in the evidence on commission on 
behalf of the plaintiff and the defendants 
who support her, which lasted from 3lst 
August to 31st October 1907, no suggestion 
was made that the Gnans aid Dopwa were 
recent inventions, but every one who was 
asked admitted that he knew the Doowa and 
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the Gnans as long as he could remember. 
Some of them said that they could not say 
whether the names of the 48 Imams were 
recited, becanse they were said so low that 
they conld not hear. An attempt has been 
made by the plaintiff and the defendants 
who support her to shew that the Koran 
enjoined payment of offerings to the members 
of the family, but it is clear that the passage 
which (see page 143, Sale’s Koran, F. Warne 
& Co.) refers to spoils taken in war and not 
to offerings such as these in question. I read 
the passage—Sale’s Koran and the Preliminary 
Discourse, p. 143 and p. 103. 

Upon the first of the two main points in 
this case a mass of evidence has been given, 
which of course I must deal with, and it may, 
Ithink, be divided conveniently into two 
heads (1) the evidence taken on commissions, 
(2) the evidence given before me. __ 

I propose to deal in the first place with 
the salient points in the plaintiff’s evidence 
on commission. And I may say at.once that 
the plaintiff’s witnesses were called to prove 
generally that out of the offerings, utensils 
of the Jamat are bought, furniture is bought, 
repairs of the Jamatkhana made, expenses 
of lighting the Jamatkhana made, wages of 
the servants of the Jamat paid, help is given 
to the poor persons beloning to the Jamat, 
and out of that whatever balance is left is 
sent to the Aga Khan and his family. 

The first witness of the plaintiff goes as 
far as to say that he considers His Highness 
the Aga Khan and his family as his Murshed, 
i.e., spiritual leader. After denying that 
there are already factions amongst the Khojas 

“in Bhuj, he admits thatthere are two factions 
amongst them. He says further that he 
knows some relations of the Aga Khan have 
filed a suit against him, bat he does not 
know what the case is about. He does not 
know that they claim to have a right to a 
share in the offerings which his followers 
make to the Aga Khan. No one spoke to 
him as to the nature of the claim in suit. 
He does not understand what is meant. by 
Ismaili nor what an Imami means. He does 
not understand what Shia Asna Ashri means, 
although he understands what a Shia means. 
He does not know who the 12 Imams are. 
When their names are given to him, he says he 
does beligve in ghem. He says that he only 
regards the male members as our Mursheds, 
but we do not regard the females as our Mur- 
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sheds. Weregard them only as Bibis of the 
Mursheds.” He concludes by saying that he is 
a Khoja, but he is neither Ismaili nor an 
Asna Ashri. He does not know the distinction 
between the two. 

The 2nd witness, Jaffer Mowji, does know 
what is meant by Asna Ashri Khojas. They 
believein the 12 Imams only. He gives their 
names — Ali, Hasan, Husein, Zenal Abadin, 
Mahomed Bakar, Jaffer Sadak, Moosa Kasum, 
Moosa Raza, Mahomed Taki, Ali Naki, Hasan 
Askari and Mahomed Mehdi. He believes 
only in these 12Imams, as the true Imams 
descended from Ali. He does not accept 
the present Aga Khan as his Hazar Imam. 
He says he never heard a Doowa in his 
life and does not know that the names of 
the 48 Imams, including the present Aga 
Khan, are recited in the Doowa. His evi- 
dence is also very unsatisfactory as to there 
being two factions amogst the Khojasin Bhuj. 
He admits the Aga Khan is entitled to do 
with the monies, z.e., offerings as he 
pleases. He cannot quote a single text 
from the Guang, te., religious books of the 
Khoja faith, directing that the members of 
the family be recognised as Mursheds ; 
female members cannot be considered as Mur- 
sheds as they are merely Bibis. 

The 3rd witness, Bundeali, denies that 
there are factions amongst the Khojas in Bhuj. 
He admits that “when the Talkas are 
received in the Jamatkhana, they are saluted 
and the seal thereon kissed by us,” al- 
though he does not remember to have 
saluted or kissed a single Talika. These 
Tahkas are from the Aga Khan Saheb 
and in his name. He admits that dozens 
of Khojas in Bombay and other places þe- 
lieve in the Aga Khan as their Hazar 
Imam as the Dhani of the Hazar Jome, 
and such Khojas are known as Shia Imami 
Ismailis. He does not consider any one as 
Imam except the first twelve. The female 
members of the family he does not consider 
as Mursheds. They are merely Bibis. 

The 4th witness, Dalla Shivji, does 
not know that in the Doowa’ the names 


of the 48 Imams are recited. He re- 
cognizes only one person as the Murshed, 
that is the Aga Khan, who shows him 


the path in religion, and he considers him 
alone as his Murshed. The monies are sent 
to him for the reason that he is Murshed, 
The members of the family would be en, 
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titled to the maintenance out of the pay- 
ment remitted to the Aga Khan only if 
they are Mursheds and not otherwise. 

Pir Mahomed Sanya, witness No. 1 on 
the Mandvi Commission, says that he re- 
gards Coochick as his Mursheds. He regards 
the whole family of the Aga Khan as his 
Murshed. He regards every member of 
the Aga Khan’s family as his Murshed, having 
the snme position as the Aga Khan as Murshed. 
“Wewouldgive the same respect to any other 
Murshed from the family as we would give 
to the Aga Khan himself.” He says he 
never kissed the hand of any relation of 
the Aga Saheb whenever such relation might 
happen to be with him. But has kissed 
the hand of Aga Saheb on two or three 
occasions. Although he knows that 48 
names are recited in the Doowa he has 
not heard nor does he know the names, 
but he knows that 48 are the 
names from Hazrat Ali down to the 
present Aga Khan. He himself believes 
oaly in the 12 Imams. He says the Asna Ash- 
vis believe in the 12 Imams, including 
Moosa Kasum as the 7th, and the Ismailis 
believe in Shah Ismail and his descendants 
as their Mursheds. He is not prepared to 
swenr that the Ismaili Khojas do not be- 
lievo in Shah Ismail and his successors 
on the gadi up to the present Aga Khan as 
their Imams. 

Versey Banabhoy, witness No. 2, says that 
out of the balance of the offerings, monies 
are sent to the Wharamguru for the main- 
tenance of himself and the family, and he 
gives specific instance of money being paid 
to Ali Shah for himself and his family. 
He is a daily labourer, earning about 
Rs. 14 a day, the joint earning of himself and 
his son. He has never heard the names of 
Shah Ismail and his descendants on the 
gadi down to the present Aga Khan recited 
in the Doowa. He would regard “ all the 
descendants of our Mursheds down to the 
present Aga Khan” as his Mursheds. He 
also says that “the female members of the 
d«scendants of Shah Ismail would not be 
our Mursheds. They are merely their 
Bibis. ” 


Witness No. 8, Nathu Virji, is neither 


Shia Ismaili nor Shia Asna Ashri. He 
cannot say what sort of a Shia 
Khoja he is. He does not understand 


what is meant by Shia Ismaili nor Shiw 
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Asna Ashris. But he believes only in the 12 
Imams. He also says that the Bibis of 
the Mursheds are regarded only as their 
Bibis. He has never heard the Doowa in 
which the names of the 48 Imams are 
recited. He admits that the Khojas of 
Cutch do not regard Coochick as Dharam- 
guru, as they regard the present Aga Khan 
and he says as follows:— The present 
Aga Khan is on the gadi. 1 now say 
that my previons statement that all our 
Mursheds including the present Aga Khan 
are entitled to equal respect and reverence 
is not correct. I cannot give the name of 
a single member of Aga Shah Hassanali’s 
family who has ever been regarded as 
Dharamguru by our Jamat or by any other 
Jamat anywhere else in the same way as 
they regard the present Aga Khan and his 
father and grandfather respectively as their 
Dharamugurns. As a matter of fact the 
other members of Aga Shah Hassanali’s 
family are not regarded by the Khojas as 
their Dharamgurous just as they regarded 
Aga Shah Hassanali and Aga Ali Shah 
as their Dharamgurns, and do regard the 
present Aga Khan as one. These three 
persons have been on the gadi.” He also 
mentions one occasion on which Jumabhai 
Ismail said that the Aga Saheb was com- 
ing to the Mandvi harbonr and something 
should be given to him for the family 
of Shah Hassanali, and another occasion 
on which he said it is resolved to give 
the Aga as nuzrana Rs. 125. He cannot 
explain why, on the second occasion, no 
mention is made of the family of Shah 
Hassanali, and I should be disinclined to” 
believe this witness altogether on this point. 
He says that except the present Aga Khan 
and Coochick Shah he does not know the 
names of any members of the family of 
Shah Hassanali nor has he seen any. 

Ladha Rahimtulla is a servant, and he says 
whatever balance of the offerings is left is 
sent for the food of defendant No.1 for the 
family of Hassanali, and that the money 
is sent for thatfamily in order that the, 
children may be fed because Hassanali 
“is our Murshed.” Itappears, however, that 
he earng only Rs. 10 a month. His evi- 
dence as to the entries in his books in 
cross-examination does në strike me ns 
very satisfactory. He considers the present 
Aga Khan as his Murshed and apparently 
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fences a great deal on the questions he is 
asked. 

“@.—Do you consider yourself bound to 
accept as your Imams such persons as 
Pir Sadrudin may have directed you to 
believe in? 

A.—Yes. Even if Pir Sadrudin has 
directed us to recognize Salam Shah and 
his descendants on the gadi as our Imams, I 
would not recognize defendant No. 1 as Imam. 
My previous statement that I consider 
myself bound to accept as my Imams 
such persons as Pir Sadrudin may have 
directed us to believe in is not correct and 
is false.” 

Mahomed Nanji, commission agent and 
doing business on his own account, similarly 
says that the balance of the offerings is 
sent to Bombay for the family of Hassan- 
ali, because he is their Murshed. He 
says that he was present when the 
Rs. 125 spoken by Nathu Virji was paid for 
the family of Hassanali,and hesays that it was 
said at the meeting that it was for the family 
of Hassanali. But althongh he says that 
he follows at present the Khoja Shia 
Ismaili faith he cannot explain what Shia 
Ismaili means and to the question: “If 
those who follow the Shia Ismaili faith believe 
in Hazrat Ali, and those who have succeeded 
him on the gadi down to the present Aga Khan 
as their Imams, do you still consider yourself 
asa Khoja following the Shia Ismaili faith, 
he answered “No;” from which it would 
appear as if his views on the subject of 
his. own religion were somewhat obscure 
tə say the least. Then he says he believed 

“only in the 12 Imams. He does not 
consider himself at present bound to follow 
the Doowa in which the names of the 48 
Imams are recited. Hedoes not regard the 
defendant No.1 as his Hazar Imam. From 
this it would appear to me that this wit- 
ness is a seceder. He further says: “When 
I said in my examination-in-chief that the 
balance, after consulting the members of the 
Jamat, is sent to Bombay for the family 
of the Aga Shah Hassanali, I stated simply 
what I had heard and not from my 
own knowledge. I have never seen since [ 
have been acting as the Kamadia, or ab 
any time before that any writing in which 
jt was mentioned that our payments were 
for Aga Shah Hassanali’s family’s mainten- 
ance, nor can I praduce any such writing 
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in support of my statement. I have not 
Seen any entry in the books of our Jamat 
stating that the payments made to the Aga 
Shah were for the maintenance of Aga 
Shah Hassanali’s family.” His  cross-ex- 
amination, as to the payment of the Rs. 125 
to the Aga Saheb, tends to thiow con- 
siderable doubt on my mind upon his evi- 
dence on the point. He further says that 
the amount which each member of Hassan- 
alis family would get would not depend 
upon the nearness of the relationship to 
the Aga Khan, and the males should get the 
same share as the females, provided they 
are the members of that family. He cannot 
answer the question: would you prevent the 
Aga Saheb from spending the monies as he 
likes. The note by the Commissioner at the 
foot of his examination shows that he is an 
unsatisfactory witr.ess. 

The next witness is Bandeali Dhalabhai. 
In cvoss-examination he says that he believes 
only in 12 Imams and not in the present Aga 
Khan as his Hazar Imam, whereupon his 
examination promptly concluded and the 
Mandvi commission closed. 

Rahimtulla Hamir, the first witness on the 
Mundra commission, says, as usual, that 
whatever balance is left is sent to the family 
of Hassanali for their maintenance by the 
Jamat. He then describes in detail the 
Mehmani which his master had given to the 
Aga Saheb, but the first answer he makes 
in cross-examination is that he follows the 
Shia Asna Ashri faith and has been doing so 
for the last 20 years. Before that he followed 
the Shia Ismaili faith. At present, as an 
Asna Ashri he believes onlyin the 12Imams. He 
goes on tosay that, asaShia Asna Ashri, he does 
not believein defendant No. lashis Hazar Imam; 
those who believe in him as such are known 
as Shia Imami Ismailis. After he became 
an Asna Asbri, he ceased making any payments 
to the Aga Khan and the Jamatkhana. When 
he was a Shia Ismaili, he believed in Aga 
Ali Shah as his Dharamguru. Thenhe says 
“I believed in him as my Murshed.” He 
did not believe in him as being on the gadi of 
Hazrat Ali. He did not believe in him as 
being on the gadi of Murshedship. He cannot 
point out any text from the Gnans directing 
that the Shia Ismailis should recognize the 
family of Hassanali as their Mursheds, and 
he further says when he said that Hassanali’s 
family members were their Mursheds, he 
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said so simply from what he had heard from 
other people in his Jamat. He goes on to 
gay that all that he stated in examination-in- 
‘chief as to the disposal of the monies by the 
Jamat was stated on hearsay. His cross-ex- 
amination on the Mehmani incident shows that 
he is not very reliable on the subject. 

Ladha Vali is a trader at Mundra. He 
believes in the 12 Imams as his Mursheds 
and follows the Asna Ashri faith. He does not 
say that the balance of the offerings is given 
to the family of the Aga Khan. In fact in 
crogs-examination he says that no payments 
are made out of the collections made at the 
Musjid for the family of Hassanali or for any 
one else. They are not sent to the family of 
Hassanali, because those who attend the 
Musjid do not regard them as ther Mursheds 
and have nothing todo with them. He does 
not assist the plaintiff's case much. - 

Ladha Dewsi says that the balances of the 
offerings is sent to the Aga Saheb for himself 
and his family, by which he understands Ali 
Shah’s brother Aga Jungi Shah, Zenal Abadeen. 
He also is an Asna Ashri and used to regard 
the Aga Khan as his Dharamguru. He 
mentions a Mehmani given to Aga Saheb, bat 
on cross-examination does not give very 
satisfactory account of it. 

Adat Jivraj is an Asna Ashri. He also says 
that the balance of the offerings is sent to 
the family of Hassanali, and he says monies 
used to be sent to Hassanali and his family 
from the Talikas which used to be received 
and which were read out in the Jamatkhana. 
He says these monies were sent to the 
Hassanali’s family as Syeds, but the monies 
were never sent to them as Mursheds, and it 
is not correct to say that Hassanali and his 
family are the Mursheds of the Khojas. 

Ladha Devji says the offerings were sent 
to the Bombay Jamat in order that they may 
be given to Hassanali’s family. In cross- 
examination he says thathe is an Asna Ashri 
and then he makes the astounding statement 
that, during the 12 years that he attended 
the Bombay Jamatkhana, he never either 
heard the Doowa which used to be recited 
there nor did he know what soit of Doowa 
it was. He never heard Gnans which used 
to be recited there, and does not even know 
that there are Gnang of Pir Sadrudin and 
Pir Hasan Kabirdin. He says only the male 
members of the family of a Murshed would 
be regardedas Mursheds, The female members 
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would simply be the Bibis of the Mursheds. 
Hassanali never claimed to be an Imam. If he 
made such a claim it was a false one. He 
never saw the Bombay Jamat making any 
payment to any member of Hassanali’s family 
and the statement that the Bombay Jamat 
used to make the payment of the monies 
remitted to the family of Hassanali was made 
from what he had simply heard from the 
other Khojas, but he cannot give thename of - 
a single such Khoja. 

Datar Dina, witness No. 1 onthe Bharapore 
Commission, is a grocer. He says that the 
balance of the offerings was sent to the 
Bombay Jamat for maintaining the family of 
Hassanali. He first says he had not seen 
Hassanali. ‘hen he says he had seen him, 
but he does not know when and where. He 
never heard the Doowa recited in his life. 
He does not understand what Khoja religion 
is. He has no idea of what a Talika means. 

Mnlji Rahim the Patel of Bharapore ‘and 
a cultivator says that the balance of offerings 
is sent to Bombay to Hassanali's family. He 
does not understand what is meant by Shiah. 
He balieves in the Imams whose names are 
recited in the Doowa. He regards the families 
of the 48 Imams from Hazrat Ali to Sultan 
Mahomed Shah as “our Mursheds.” He admits 
“when Hassanali was alive he was our Sirkar 
Saheb. “On his gadi succeeded Ali Shah who 
then became our Sirkar Saheb. Sultan 
Mahomed Shah succeeded Ali Shah and he 
then became our Sirkar Saheb.” He says 
that when the words “accept Moulana Sultan 
Mahomed Shah” used to be recited by the 
person who led the Doown at the end of each 
Sujida, we used tomake obeisance. He cannot 
produce any writing, entry or document of 
any kind whatever to show that the monies 
remitted by the Jamat are forall the de- 
scendants of Hazrat Alior for the family of 
Hassanali. 

Alidina Moledina Khoja by caste, is an 
inhabitant of Kera. He says the same as 
regards the balance of the offerings and says 
he sends the monies to the family of 
Hassanaliknowingthemto be “our Mursheds” 
so that they may maintain themselves. In 
cross-examination he says he believesat present 
only in the 12 Imams, not in the 48. He 
considers Shah Ismail as a Syed, as also all the 
ancestors of Hassanali. Hesays hg may have 
read the Gnans of Pir Sadrudin but does not 
remomber them. He regarded Hassanali as 
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his Murshed because he gave Bodh to his 
gvandfather who regarded him as his Murshed. 
He says that he heard Coochick giving Bodh 
at Kera in March or April 1907. He says that 
Jungi Shah gave him Bodhin Bombay in Samvat 
1932. He says there can only be one Murshed. 
His name is Gadi Varas Aga Sultan Mahomed 
Shab. He says, “We consider our Murshed 
as our Sirkar.” He regarded Hassanali alone 
as the Sirkar Saheb. He cannot produce any 
document to show that any monies were 
remitted by the Kera Jamat to Hassanali and 
his family. He may have read the Talikas 
but he does not remember them. From his 
cross-examination with regard to the Police 
proceedings against him it is evident he is 
very hostile witness to defendant No. 1. 

The next witness Nathu Gangji believes 
only in the 12 Imams and not in the 48. Ho 
goes to the length of saying that although 
he has joined in the Doowa which is recited 
by the Khojas in the Khoja-Jamatkhana he 
does not know how many names are recited 
in the Doowa and he has not heard a single 
name recited in the Doowa. He does not 
know how to recite the Doowa. He considers 
himself a Shia Khoja but not a Shia Ismaili. 
He says that it is’ not recorded any where 
that the monies are sent for Hassanali’s 
family. He speaks to defendant No. 1 having 
Karsazi placed at his feet when he came to 
Kera in Samvat: 1960. According to him 
the nearer relations of the Aga must get a 
larger share ont of the monies remitted than 
those who are distantly related. 

After this witness Alidina Moledina was 
recalled and his evidence shows that the 
books of the Kera Jamat which he was 
directed by the Commissioner to produce 
in Court are not produced. 

Abdulla Piradina in business at Kera speaks 
to the balance of the offerings being sent to 
Bombay for the family of Hassanali. In 
cross-examination he speaks to factions 
being in existence in the Jamat at Kera and 
his having been charged with rioting in the 
Police Court. He cannot account for the 
Kera Jamat being referred to as the Ismaili 
Jamat in the last hundies sent by the Kera 
Jamat except that it must have been by 
some mistake. He believes only in 12 Imams. 
With reference tothe Karsazis remitted to 
Bombay he wrote én the books of account of 
the Jamat that the monies were remitted to 
the Aga Khan Saheb in Bombay. He tries 
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to explain why the books of account were not 
sent before the Commissioner. 

Meherali Mahomed is a cultivator at 
Kera. He says that the balance of the 
offerings is sent to Hassanali’s family by 
which he means those born of him for 
their expenses. In cross-examination he 
describes how Coochick came to Kera, 
made a speech tothe Jamat and they 
placed 200 Kories before him. These 
monies were paid for Coochick himself. He 
also believes only in the 12 Imams. Ho 
says that the Jamat does not recognize the 
defendant No. 1 as their Hazar Imam. 

Haji Kasam Haji Dhala in business at 
Kera is alsoan Asna Ashri and became one 
about three years ago. He says except the 
12 Imams all the descendants of the pro- 
phet must be treated as Syeds. 

Meherali Rahim is the first witness at _ 
Anjar and is in business there. He says 
the balance of the offerings is sent to the 
Bombay Jamat for the family of. Hassan- 


ali, In cross-examination he says that 
his religion is that of the Masjid, 
te, belief only in the 12 Imams, 


which faith he has been following for the 
last 12 years. He does not know if defend- 
ant No. 1’s name used to be recited in the 
Doowa after he came to the gadi. From’ 
the note taken during his  cross-exami- 
nation he seems to be a most unsatisfactory 
witness. 

Jaffer Hasan of Nagalpore, in business ` 
there, says the balance of the offerings was 
sent to the Bombay Jamat for the family 
of the Aga Sahebs who are “our Dharam- 
gurus.” He is also an Asna Ashri as his father 
was before him. He does not know whose 
names are recited in the Doowa. 

Hirji Visram of Sinugra, a grocer, does 
not know what is done with the payment 
made in the Jamatkhana. He also is an 
Asna Ashri. He believed in the Aga Khan be- 
fore he became so. 

Ladha Pira says that the balance of the 
offerings is sent to the Bombay Jamat 
for the family of Hassanali who are his 
Mursheds. 

Ladak Kanji of Nagalpore says that the 
balance of the offerings is sent to Bombay 
for the Aga Saheb’s family for their expen- 
ses as Hassanali was their Murshed. 

I have gone at length through each of 
the witnesses on commission called by the 
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plaintiff, and it will be seen from my re- 
marks upon them as I went along that 
they do not strike one as being of a very 
satisfactory character, nor are they in as 
good positions generally as the witnesses 
called on behalf of the lst defendant. Those 
witnesses were inhabitants of and were 
examined at Bhownagar, Junagadh, Rajkote, 
Caleutta, Rangoon, Jamnagar and various 
parts of Outch and Karachi and Zanzibar. 
They are taken from every class of the 
community. Looking at the mass of evi- 
dence they have given, it would be impossible 
for me to go through each of them as I have 
dono in the case ofthe plaintift’s witnesses. 
The most important are Essabhoy Da- 
wood, witness No. 1 on the Bhownagar 
Commission; Issabhai Nanji, witness No. 2 
on the same Commission; Kassumbhai Ismail- 
bhai, witness No. 20 on the Junagadh Com- 
mission; Hassam Sallay, witness No. 79 on the 
same Commission ; Kalu Ruda, witness No. 3 
on the Rajkote Commission; Nanji Bhallu, No. 
1l’on the same Commission, Velji Vassanji, 
No. 15 on the same Commission; Goolam 
Hussein Parpia, No. 1 on the Calcutta 
Commission ; Jiva Jamal, No. 10 on the same 
Commission; Mamadbhai Coorji. No.1 on 
the Rangoon Commission; Mahomedbhai 
Jasraj, No. 2 on the same Commission; 
Waljibhai Pirani, No. 1 on the Nagalpore 
Commission; Pirmahomed Ibrahim, No. 11 
on the same; and Moledina Meghji, No. 
88 on the same; Rahimtoolla  Latiffalli, 
witness No. 1, Karachi Commission; Ghoolam- 
hussein Valli, No. 2, Karachi Commission ; 
Nazarali Shamji, No. 18, Karachi Com- 
mission—l would draw special attention to 
his evidence at p. 586, &e.; Mitta Jessal No. 
1, on the Zanzibar Commission—see specially 
his evidence at pages 607 to 611; Fazul 
Mahomed Ibrahim, No. 5, Zanzibar Com- 
mission—see special page 645, ond of cross- 
examination. and Ali Jetha Valli, witness 
No. 27 Zanzibar Commission; I have selected 
these witnesses after perusing the whole of 
the evidence twice. 

The first and most important point as re- 
gards this evidence to my mind is that it 
igs evidence which is strongly against the 
pecuniary interest of all the witnesses. Very 
large sums indeed are paid from all these 
different places to the Aga Khan for the 
time being. 

The following are the ceremonies and occa- 
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sions upon which the Aga Khan is entitled to 
receive fees:— . 

- Thalsufra.—This takes place after the re- 
cital of Gnans is over, t.e., three times a 
day and sometimes twice. The followers 
or Murids bring from their houses sWeet- 
meat, fruits, cooked and uncooked food for 
the Hazar Imam. These articles are 
placed in trays on benches. Then the 
Mukhi Kamadia puts them up for auction 
in honour of the Hazar Imam. The first 
Mehmani fetches the highest price, the 
second less and the third is still less. The 
money is paid on the spot and the person 
paying it says: “This. is the property of 
the Hazar Imam.’ After the auction is 
over the followers come near the Mukhi 
Kamadia and ask him to invoke blessings 
on the souls of the deceased persons. For 
that money ispaid. Nosum is fixed. The Mukhi 
then joins his hand with the hand of the donor 
and says. “Ali Allah Naiat Murad Ka- 
bulkare.” May Ali (Allah) accept or fulfil 
these wishes. The money which is bid for 
the articles is more than the intrinsic 
value of them. The fruits, etc., may be 
eaten at the Jamatkhana or the ‘houses 
of the purchaser. More than the intrinsic 
value of the articles is paid, because they 
are brought as the Mehmani of the Imam. 

‘Again the Khojas drink water mixed 
with the Kerbella dust (Abe-Safa) daily and 
especially at new moon at the Jamatkhana. 
Money is paid to the Hazar Imam on that 
occasion. 

Again the Punjebhais or the ‘Khas’ spe- 
cial Murids of Aga Khan make payments 
on the days on which they meet to recite 
a Mijlas of the Gnans and the tenth chapter 
of the Dasaviar. - -Funjebhats—one who joins 
palm or five brothers or assembly of brothers. 
Each Punjebhat has a day allotted to him, 
eg-, the witness Joomabhai was a Wed- 
nesday and new moon-day Punjebhut. 

Again there is a box with a slit in it 
in the Jamatkhana and the safe itself has a 
slitin it into which payments are made to the 
Hazar Imam, e.g., the Dassoon or the 2 annas 
in the rupee. ; | 

Again on the birth of a male Rs. 2-10-0 is 
paid and of a female Rs. 1-6-0.9 ë 

For a marriage Rs. 8 for “ Oomani Kori,” 
Rs. 10 is paid for “Mandyent Doowa” paid 
by the bridegroom's father. The bride's 
people pay Ra. 2 for Mandwant Deowa. It® 
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is said at the place where the marriage is 
performed. Doowa at the house is “Natal 
Murad.” At the house of bride and 
bridegroom—Sar is Dasoon—is a percentage 
on the dower 2 annas in the rupee. The 
dower oc Dej consists of ornaments and 
clothes. 

In connection with death, the Mukhi Kama- 
dia is sent for and the 10th chapter of the 
Dasavtar is recited. The Samar Ohhanta is 
performed with reference to death. Some 
people have it done when they are alive. 
Money is paid then for the Hazar Imam. 
After the body is buried, other payments 
are made at the Jamatkhana, namely, Samar 
money for the Hazar Imam alone. The 
object of the Samar payment is that the 
soul of the deceased may rest in peace and 
get Sawab. Samar-provision for the journey 
(Quwre. The connection between this and 
the coin placed in the mouth of deceased 
Greeks to see them safely across the Styx). 

Another payment is called “sirmi” (Halwa) 
(a sweet); when the Hazar Imam comes 
to the Jamatkhana, Sirni is placed before 
him. He touches it and the followers, 
after placing money before him, eat the 
Halwa. 

Every new moon there is a payment called 
Ohandrakz,” which is taken into account when 
the Dassoon is paid. 

On the 7th day of each month the 
followers fast for 4 hours from 6 to 10 
am. and payments are made in respect of 
the “ Moula Ali Roza.” Roza-fast. 

When the Hazar Imam names a child, a 
fee of Rs. 2-10-0 is paid for the males and 
Rs. 1-6-0 for a female. 

There is another ceremony called “ Str 
Bundi,” ‘literally the offering of the head. 
In this ceremony the follower puts the 
whole of his property at the disposal of 
the Imam through the committee of elders 
in the Jamatkhana, But they magnanimously 
relieve him from such an excessive sacrifice. 
They fix the price at which he is to buy back 
the whole of his property and the price so 
fixed is paid to the Imam. 

I myself went with the Counsel of some 
of the parties to Jamatkhana, and saw the 
Thalsufra and Sir Bundi. 

We sat on chairs in front of a raised 
seat or throne on which the Aga Khan sits 
when he attends the Jamatkhana. The 
ewhole large room was full of Khojas seatedand 
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at times kneeling on the ground, in 
another room the women of the community 
were collected in large numbers and going 
through similar ceremonies. It was a most 
impressive sight owing to the reverence 
with which the whole proceedings were 
conducted. I may mention that the plain- 
tiffs and Coochick’s Counsel were invited 
to accompany us as was also Coochick him- 
self, but for some reason or another— 
whether prudential or otherwise—I cannot 
say the invitation was declined. 

The following are some of the titles of the 
Aga Khan :— 

Hazar Imam=—Present Imam. 

Hazar Jamejo Dhant=Present holder of 
the mantle. 

Hazarat Maulana Dhant=Present Lord, 
the owner. 

Dhani Salamat, (Datar) Dhani=Mas- 
ter—may he be safe, the Giver. 

Pir Salamat Datar=Dhani Pir. 

Khudavand=Lord. 

Shah Pir=Great Lord. 

“ Gur Pur ’==Spiritual instructor, 

Pir Shak—and others. 

One witness Pirmahomed Ibrahim (p 428) 
said: “He is our Hazar Imam and the 
garland of my heart and the light of my 
eyes.” 

When these names are 
followers bow. 

The acknowledgments of the Karsaz (or 
remittances sent to Bombay) are described 
as in “the presence of Kbudavand Dhani 
Salmat Datar.” Khudavand meaning Lord. 

One witness says “ when tho Talikas (3.e., 
documents which accompany remittances 
to Bombay) are received, we kiss the 
seals because they are the seals of the 
Hazar Imam.” Every witness before me 
when he mentioned the name of the Aga 
Khan made an obeisance, as they did during 
the evidence on commission—see page 377 
(inter alia), such of the Aga Khan’s followers 
as are Mukhis and Kamadras do their duties 
gratis and out of respect and regard for 
him. When the Aga Khan entered the Court 
all his followers, who were crowded in it, rose 
up and I allowed him to give his evidence 
in a chair, so as to enable them to resume 
their seats. 

Another fact which strikes one upon this 
point is that practically none of the witnesses 
on either side knew anything about who the 
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menibers of the family were. They only knew 
one or two by name, eg., Jungi Shah and 
Akbar Shah, and many of them only saw 
Coochick Shah on the commission. This 
fact is important to my mind because 
knowing the native character as one does 
after a long period in this country, it is to 
my mind very difficult to suppose that all 
these persons for many years have been 
in the habit of contributing monies towards 
the maintenance of persons whose very 
names and relationship to the Aga Khan they 
were wholly ignorant of. But in my opinion 
the documentary evidence adduced on the 
commission on behalf of Ist defendant is cf 
still greater importance. 

As regards the oral evidence, of course, it 
can be said that the witnesses for the plain- 
tiff support the case of the seceders, while tho 
witnesses for defendant.No. 1 support him, 
and, therefore, the evidence on both rides 
must be largely discounted. But no sug- 
gestion has been made that the defendant's 
exhibits on commission, which amount to no 
less than 132, or any of them, are fabrica- 
tions or forgeries. 

I shall refer merely to the exhibits them- 
selves for to deal with them in detail would 
take far too much time .—Ex. No. 3, page 
4; Ex. No. 4, page 6, Ex. No. 6, page 8; 
Ex. No. 7, page 10 , Ex. No. 8, page 12 ; Ex. 
No. 9, page 14; Exs. Nos. 1l and 12, pages 
17 and 18; Ex. No. 15, page 21; a birthday 
gift to the Aga, Sultan Mahomed Shah ; Ex. 
No. 17, page 28; Ex. No. 18, page 25; Ex. 
No. 20, page 27; Ex. No, 21, pages 28 to 33; 
Ex. No. 22, page 34; Ex No. 25, page 37; 
Pixs. Nos. 28, 29 pages 41,42, Ex. No. 30, 
page 43; Ex. No. 31, page 44; Ex. No. 31, 
1 and 2, pages 44, 45; Exs. Nos. 35, 36 and 
37, pages 50to 52; Ex. No. 39, page 54; 
Ex. No. 48, page 63; Ex. No. 49, page 69 ; 
Ex. No. 50, page 72; Ex. No 54, page 76; 


Ex. No. 55, page 77; Ex. No. 57, page 
88; Ex. No. 62, page 93; Ex. No. 63, 
page 94; Exs. Nos. 64 and 65, pages 


95 and 96; Exs. Nos. 72 and 73, pages 
103 and 104; Hx. No. 76, page 106 ; Exs. 
Nos. 70 and 80, pages 110 and Ill; Ex. 
No. 83, page 114, Ex. No. 85, page 116 ; Ex. 
No. 86, page 117 ; Ex. No. 89, page 120; 
Exs. Nos. 90,91, pages 121,122; Exs. Nos. 
92 and 93, pages 123 and124; Ex. No. 95, 
page 126 ; Exs. Nos. 97, 98, pages 128 and 
129, Ex. No. 99, page 130; Ex. No. 100, 
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page 181; Ex. No: 107, page 138; Ex. 
No. 115, page 153; Ex. No. 116, page 
154; Ex. No. 117, page 155 ; Ex. No. 124, 
page 164. 

Looking at all these exhibits, in not one of 
which does the name of any member of the 
family of any of the Aga Khans for the 
time being appear, it is to my mind in- 
conceivable that the parties paying these 
monies should not have made some mention 
about the members of the family had they 
intended the monies they paid or any part 
thereof to go forthem. Not only are the 
followers of the Aga Khan in the habit of 
paying these large sums of money, but we 
find that in some cases monies were paid 
to the Aga Khan for the purpose of in- 
suring their goods—see Ex. No. 4 page 6, 
and Ex. No. 62, page93 Also as appears 
from Ex.!No. 4 monies were paid to him to 
avoid the necessity of paying doctor’s fees 
and also fees to lawyers, from which it 
would seem as though the followers believ- 
ed thatthe Aga Khan was capable of en- 


suring them in respect of their spiritual as | 


well as their material welfare, for there can 
be no qaestion and in fact it is admitted 
by several of the witnesses on behalf of the 
plaintiff (before they seceded) that all the 
offerings are made in order that the per- 
sons making them may get Mukti or Sawab, 
t.e., salvation in the next world. . 

In a caseof this kind the principle to be 
applied has thus been laid down: “In de- 
termining whether the performance of any 
particular rite promotes any particular re. 
ligion, and benefits the members of the 
church or denomination, or body who profess 
it, the secular Court must act upon evidence 
of the belief of the members of the com- 
munity concerned. It can have no other 
guide upon that subject, Per Fitz Gibben.” 
L. J. O'Hanlon v. Logue (2). 

It is well-known that in matters of this 
sort the human mind associates an idea 
of reciprocity and a few days ago I came 
across a note at page 25 of a book written 
by F. W. Bain. “ In the great God’s Hair ” 
which seemed to me very apropos. It 
runs as follows :—“ Plato’s idea- that the 
relation between gods and mgn is ane of 
commercial reciprocity is precisely that 
of the Hindus who lay, it down in 
a hundred places as the essence of the 

(2) (1908) 1 Irish Rep. Oh. D. p. 279. 
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Stithi’ or established 
things.” 

Plato “ Enthyphro ” last page Of. Katha 
Sarit Sagar (last book), where, the gods 
say to Shiva “ the world of godsis always 
gnpported by the world of men.” also 
Kalidas Raghuvansa I, 18, where the king 
is thus’ commended. “ He took taxes from 
his subjects only for their own good as the sun 
draws vapour up to returnit a thousandfold to 
earth in the shape of rain." —Ex. Ret. F. W. 
Bain, Esq. I would also refer tothe well-known 
text ‘lay up for yourselves treasure in heaven 
where moth and rnst do not corrupt and 
thieves do not break through nor steal.” 

T now propose to deal with the evidence 
given before me on this pomt. As I have 
already pointed ont the suggestion that 
the members of the family of the Aga 
Khan are entitled as of right to share in the 
offerings made to him is one not put forward 
in the plaint, and theevidence on the part of 
the plaintiff and her witnesses before me was 
of a very unsatisfactory character. - 

At page 28 the plaintiff says that the family 
was considered holy and the Khojas made 
payments or gave presents to the Aga Khan 
and his descendants and children. At pago 
57 she says.— Till I gave my evidence 
herein I had not alleged in any document 
whatever that offerings were made to the 
members of the family personally. At the 
time of plaint I did not recollect, I did not 
make this allegation in any of my affidavits 
nor in correspondence.” At page 62 she 
admits that she never said a word to Framji 
fnd Dinshaw, her then Solicitors, about 
sharing] in the offerings. At page 64 she 
says When I first received offerings from 
the Khojas personally, I was I can’t say how 
old, but about 10 or 12 years old. I can’t 
give the names of those who gave me offerings 
personally.” “ Tho offerings I got when so 
young were not my own property alone. I 
was not entitled to a share in them. But my 
parents were entitled to them.” 

Bibi Saheb says that money and embroider- 
ed cloth were given to the ladies of the family, 
and she sometimes received presents from the 
Indies of the Aga Khan’s disciples. She does 
not know the Khojas’ names nor the ladies’ 
names. She was owe given a sovereign which 
she kept for herself. Plaintiff was not entitled 
to share in it. She didenot give her any share 
in it, 
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Shah Bibi goes the length of saying at 
page 126 that money presents were given to 
the ladies by Khoja women which the ladies 
sent to the family Daftarkhana, and that she 
was a female Aga and received these presents 
as such ; andat page 127 the male members 
of the family received presents as being Agas. 
She also describes how the hands of the ladies 
of the family were kissed by male Khojas. See 
also ber evidence at page 128, line 12, ete. At 
page 134 she says that she is the rightful 
Aga Khan at this moment and not her son 
Kassum; that she is the rightful head, but the 
defendant No. I has usurped it, a claim which 
she admits she never made before she got into 
the witness-box on that day. I would also 
specially refer to her evidence down to page 
At page 136 she swears: * I 
never heard of the Khoja Tmami Ismailis till 
this moment. Nor have I heard of Imami 
Ismaili Khojas, Never up to this moment. I 
never heard of theImami Ismaili faith up to 
this moment. Ali Shahand defendant No. lare 
simply Peshnimazes. I have never called them 
Imams. And nobody else called them so. The 
family is not sacred because they are Imams 
but because they are Syeda. The family has 
never supplied any Imam.” At page 137 she 
says: “I didnot tell my attorneys that offerings 
had been made to me before my written state- 
ment was filed or before the witnesses were 
examined. No suggestion about it is madein 
any of the affidavits.” At page 144 she can’t 
give any estimate of the value of the presents 
given to her. 

Coochick Shah ot page 151 describes a 
Mehmani at Sialkote in November-December 
1896 when Rs. 500 were placed in two saucers 
before himself and the Aga Khan. At page 
152 he says he is not an Aga. He describes 
a Mehmaniat the Aga Khan’s premises in the 
life-time of Ali Shah and several in the time of A 
defendant No. I. He describes another at page 
153. He describes the kissing of hands of all 
the family at page 154. At page 172 he says 
that Hassanali’s children are entitled to more 
of the offerings than his brothers. At page 
191 he admits that he made a mistake in 
saying that at Sialkote 300 Khojas kissed his 
hand. He meant followers. He made a mistake 
in saying that 300 Khojas, men and 
women, presented him with money, for 
he admits there were no Khoja followers 
in Sialkote. At page 197 he says that 
before he was examined in Court he never 
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mentioned the Dust-bussi or kissing of hand 
and present made to him at Dizbad near 
Meshed. 

Malek Tej Begum describes the giving of 
presents to members of the family, male 
and female, and kissing of their hands at a 
marriage about 18 years ago in Bombay. 
She says she has seen male members receiv- 
ing presents from Khojas. She has seen 
her own husband receiving presents from 
the Khojas at Poona, and presents made 
to her brothers ‘and all the members 
of the family and to Jungi Shah. At page 
252 she says that the ladies are entitled 
to share in the offerings because they have 
got children who are descendants of Has- 
sanali. At page 257 she says that she 
heard from defendant No. 1 when she was a 
mere child that all the properties belonged 
to the family, and that Ali Shah assured 
other members of the family, in her presence 
to the same effect. At page 258 she says 
that defendant No. 1 assured her to the same 
effect ata conversation which took place 
about her husbund’s body being sent by train 
to Bombay. Defendant No 1 has denied this. 
At page 260 she says: “ Khojas used to 
give me presents when I went to marriages 
at 7 years old. I say as a fact I got 
presents from the Khojas when I was 7 
years old, because I was a member of the 
family. They were money presents. Ihave 
forgotten the amounts. The Khojas give 
money presents to the children of the family 
because they are holy.” At page 261 she 
can’t say how much she used to receive, 
whether it was thousands or hundreds or 
hundred’ or tens ora few annas per annum. 
The only woman she can name as giving 
her money and an embroidered sheet was 
the wife of Kamaria Haji, but she does 
not know that Kamaria Haji and his wife 
had lost their only son before that date and 
that the wife was not going out then. 


Qulam Hussein Alu Muraj says that 
he used to make presents to the Aga 
Khan and the members of his family. 


Money presents wero put in the saucer and 
placed before the Aga Khan and each of 
the other members before their feet. He 
has seen the hands of the members of the 
family kissed several times. In cross-ex- 
amination he can’t remember how many 
saucers were placed. He can’t swear that 
more than one saucer was placed, At page 
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302 he says: “There is no difference be- 
tween the present Aga Khan and any other 
Syed. There are many thousands of Syeds 
inthe world. There is no difference between 
the Aga Khan and any of those. I consider 
them all equal, they are descendant» from 
Fatima. There was no difference between 
Ali Shah and the descendants of Syeds in 
the world. I gave the same answer as to 
Hassanali. Ido not believe that defendant 
No.1 or Ali Shah or Hassanali are descended 
from Ismail at all; I believe they were 
Syeds because they said so. I am not 
doubtful whether they are Syeds. In Has- 
sanali’s time I believed that he was no 
better than other Syeds. He was no more 
to methan any other Syed. So as to AH 
Shah, I take no more interest in him and 
his family than I doin that ofany other 
Syed. This has been so ever since I can 
remember.” 

Karmalli Haji Bhoga says inter alia that 
presents were made to members of the 
family and their hands kissed because they 
were considered as holy. In cross-examina- 
tion ho says that he ia the Secretary to the 
Khoja Asna Ashri Jamat and a member. At 
page 315 he will not swear that the monies 
paid at the Thalsufra are not absolute pro- 
perty of the Aga Khan for the time being. 

Both these last witnesses are so unsatis- 
factory in the way they gave their evidence 
that I had tomake a special note in each case 
of that fact. 

Rahimiullah Ganji purported to produce 
certain entries of Mehmani to Akbar Shah. 
He said that he was not present when the? 
were given. He also produced certain entries 
purporting to show that Akbar Shah had 
blessed some account books. But his cross- 
examination with regard to these books and 
entries throws a considerable amount of suspi- 
cion upon them. 

Fazulbhoy Joomabhoy Lalji inthe com- 
mencement of his evidence says there is no 
difference between the faith of a Khoja Is- 
maili and an Asna Ashri and he said to me 
that the Asna Ashris believed in 12 Imams. 
Khoja Ismailis believe the same and never 
believed anything else. And again he says 
at page 345 that he really believes the first 
Age Khan was an Asna Aseri Hig statements 
strike me as so extraodinary that I do not 
feel disposed to attach much importance to his 


evidence, 
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Mahomed Fakira, page 369, says he may 
have made presents tothe Aga Khan on Idd 
days and big holidays, and he did so to those 
members of his family who were present. 
He doesnot remember who they were. The 
present was made in the Jamatkhana. He 
may have made the presents at the Wadi. 
He does not remember. In cross-examina- 
tion he can’t produce any entry of the pay- 
ment made by him, and does not remember 
whether the last time he made present was 
20 or 30 years ago. 

As against this‘ we have the evidence of 
Lady Ali Shah, defendant No. 1, Shamsudin 
and the other witnesses who support their case 
upon this point. 

As I intimated on Saturday, the lith April 
1908—see page 253—that I was then pre- 
pared to hold that the payments made by the 
Khojas are for the benefit of the Aga Khan 
alone and notforthe benefit ofhis family, I 
do not propose to discuss the evidence in 
support of defendant No. 1’s case on this point 
in detail. But I must refer to the following 
exhibits which have been put in during the 
progress of his case, because like those which 
were pnt in during the commission they 
are unimpeached documentary evidence which 
strongly supports the view that I have 
expressed :-— 

D. H. 133, D. H. 156, D. H. 168, D. H. 169, 
D. H. 170, D. H. 171, D. H. 172, D. H. 173, 
D. H. 175, D. H. 176, D. H. 177 to D. H. 189, 
D. H. 124, D. H. 195, D. H. 196, D. H. 197, 
D. H. 202, D. H. 203, D. H. 264, D. H. 207, 
D. H. 208, D. H. 209, D. H. 210. 

I have no hesitation in finding, therefore, 
that the offerings made by his followers to 
the Aga Khan for the time being are intend- 
ed by them to be forhis own personal use 
and benefit, and, that those offerings are 
made to him from a feeling of deep vener- 
ation and reverence, tha object of them be- 
ing that while on the one hand he is to 
take them for himself, they on the other 
are to reap the benefit of them whether 
it be of a temporal or a spiritual character. 
Looking at the evidence given before me, 
were I to hold otherwise I should be dealing 
a blow at the faith of this large community 
scattered over all parts of the Hast, the 
results of which would be, incalcula- 
ble, and for wffich the evidence before 
me would not afford any ~ justification 
whatever, z 
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Before leaving this subject I must now 
refer to the various exhibits which have 
been put in from the Gnans which go to 
maintain the Ist defendants conten- 
tion that his recognition by his followers 
originate from those , texts. Exhibits 
D. H 265 to D. H. 470 tell the 
followers to recoguize the Imam Islam Shah; 
the 30th Imam atthe time of Pir Sadrudin, 


see further Exhibits D. H. 271, D. 
H. 272. The next Ex. D. H. 273 
is the text -which shows that Imam 


Islam] Shah descended from Islam Ismail, 
son of Jaffer Sadak. The folowing texts 
direct the followers to recognize the Imam who 
succeeds Ali: D. H. 274, D. H. 277, D. H. 278 
to D. H. 280 direct the followers to worship 
the Imam for the time being mentioning his 
name; D. H. 281 and D. H, 282 direct them to 
worship the Imam and no one else; Ð. H. 283 
directs payment of Dassoon and Sir Bundi, also 
D. H. 284 and D. H. 285; D. H. 287 promises 
benefits in the next world by payments in 
this; D.H. 288 promises paradise to those 
who believe in the Imam.” D. H. 289 is 
text under which the followers make Samar 
payments just before death; D. H. 290 re- 
fers to the Panchtan. Very old copies purport- 
ing to about 400 years-old of the Gnans 
have been produced—see D. H. 294, D. H. 296. 
These exhibits have not been impugned and, 
of course, strongly support the case of de- 
fendant No. 1 who, in my opinion, has proved 
“(1) that the faith of the Shia Imami Ismaili 
Khojas is founded on mjunctions given them 
by Pir Sadrudin and Pir Kebirndin and 
contained in their above-mentioned religious 
books. (2) That other followers, eg., the 
Punjabis were converted by Pir Shams, 
and their principal religious books are the 


Gnans of Pir Shams and they also 
follow the Gnans of Pirs Sadrudin and 
Kabirudin. (8)- That the Pandiat Jawan 
Mardi is the religious book correspond- 


ing with the Gnans by which the folldwers 
of this faith in Khorasan and other 
distant places are governed.” All the witnesses 
maintain that they required by their religions 
books which govern them to make offerings 
to the Imam. 

I have now dealt with the first main point 
in the case, and before dealing with the 
second one above mentioned, I am compelled 
to deal with the various charges of fraud, 
murder, concealment of books and property, 
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etc., alleged by the plaintiff and those who 
support her. For although they are not 
possibly very relevant to the case, 
looking at the evidence which has been given, 
it would be wrong if I did not deal with 
them fully. 

Para. 4 of the plaint charges that defend- 
ant No. 1 has sold off several properties 
therein mentioned belonging to the family 
estate and invested the sale proceeds thereof 
as well as other monies belonging to the 
family estate in the purchase of divers 
properties now standing in the names of 
his nominees. It has been proved to my 
satisfaction that this statement is entirely 
untrue. No evidence whatever has been given 
on the part of the plaintiff to show that 
either Hassanali or the two succeeding Aga 
Khans ever owned properties in Persia and 
elsewhere mentioned in that paragraph—See 
also para. 56 of the plaint. It is highly 
improbable, looking at the cireumstances 
under which Hassan ali left Persia mentioned 
above, that he would be allowed to retain 
any property he may have had there. No 
question was put to the plaintiff in her 
examination on this point, and her cross- 
examination shows she had not got a single 
instance of making away with family property 
when she filed her suit, seo pages 37, 38. 
At page 38 of her evidence she admits that 
the whole of the names she gave in an- 
swer to interrogatories 16,17 and 18 were 
furnished after the plaint was filed, and 
she actually gives the name of the persons 
in whose names the properties are alleged 
to have been bought and describes the 
situation of the properties. Jaffer Cassum 
and defendant No. 1 have clearly proved that 
there is no property which has beensold. All 
properties that Hassanali possessed are still 
in existence. 

Para.55 of the plaint says that defend- 
ants Nos. 9 to 14 allege that the first Aga 
Khan left a will which has been suppressed 
by defendant No. 1. Those defendants in 
' their written statement say they have 
no knowledge of this alleged will. In the 
evidence, however, the plaintiff denies that 
she was told of the will by these defendants, 
but they say they told her. Of course if 
the will had existed it would have disposed 
of the plaintiff's case, but not an atom 
of evidence is given as to the will ever 
having existed, 
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I now deal with the charge against de- 
fendant No. 1 in respect of the murder of 
Jungi Shah and his son. The plaintiff was 
at Jeddah at the time of the murder of Jungi 
Shah and his son in 1896 and describes it 
in her evidence-in-chief, see page 24. The 
plaint, para. 35, says that in or about the 
year 1898 disputes began to arise in the 
family and have continued up to the present 
time. She was interrogated about this— 
Interrogatory 3l—ard in answer to that she 
said . “ In 1898 disputes began to arise in the 
family in consequence of the murderof Hasham 
Shah.” She was further interrogated. D. H. 27 
further answer to interrogatory 31, and after 
dwelling at length on Hasham Shah’s murder 
she introduces the murder of Jungi Shah at 
the end of that answer asfollows:— About this 
time my husband sent a petition to the Viceroy 
for investigation into the incident of the 
murder of my father Jungi Shah and my 
brother Shah Abbas at Jeddah in 1896. The 
Aga Khan came to know of this petition and 
showed his resentment thereat.” It is material 
here to mention that Jungi Shah and his son 
were murdered in 1896, t.e., 2 years before 
the disputes were said to have begun. Pages 
24 and 25 of her evidence-in-chief show how 
she intended to insinuate that defendant No, 1 
and his mother stifled the inquiry into these 
murders, and her Counsel declined to say 
Whether he suggested or insinuated that 
defendant No. 1 instigated these murders. Her 
Counsel said that he was only leading the 
evidence to show how the ill-feeling arose, and 
on that ground the evidence was held to be 
relevant. The malicious animus of the plaine 
tiff was apparent when she said that her 
father and brother were killed by two ‘‘Fidavi” 
Khojas who are devotees of the Aga Khan and 


` obey him. How she knew they were Fidavi 


Khojas she does not tellus. As I have said, 
the murder of these two men occurred at Jed- 
dah, defendant No. 1 was in Bombay. He went 
to meet the body of Jungi Shah at Karachi and 
brought it down to Bombay. The evidence is 
uncontradicted that he was much distressed at 
these murders Shortly afterwards he married 
his present wife, the daughter of Jungi Shah, 
Jungi Shah's family was present on the 
occasion, and all were on the best of terms. 
The marriage was celebrated in the usual way 
and the children of the family werg dressed in 
uniform and played an amateur band which 
was got up for the occasion. If a petition wag 
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sent to the Viceroy, as is stated, the original 
or certainly a copy of it must have been 
procurable, and the plaintif admit, page 36, 
that the Aga Khan’s name was not so much as 
mentioned in the petition. Bibi Saheb in her 
evidence says they got possession at Jeddah of 
the murderers’ blankets and shirts, but says 
they brought nothing back to Bombay. Malek 
Taj, page 235, says that she saw the plaintiff 
had a blanket in her hand at Jeddah. She 
tied it up with other articles belonging to 
herself, and then she goes on to describe how 
the plaintiff told her that she had given the 
blanket to Cassum Mussa and he took it away 
with him. In cross-examination she says: 
“The colour of the blanket was black. It 
looked black to me, no other colour. It was 
in plaintiff's hands. I sawit at a distance 
and saw no other colour. I believe there was 
a picture of a lion on it. I don’t remember 
the colour of the lion whether it was black or 
not. I remember a black blanket with a lion 
on it after 12 years as a person remembers 
things. I have never seen the blanket since 
that morning. Plaintiff got the blanket 1 
don’t know from whom.” In my opinion the 
suggestions and insinuations made against de- 
fendant No. 1 with reference to the murder of 
Jungi Shah and his son are absolutely without 
a shadow of foundation and ought never to 
have been made. Moreover, as pointed out 
by Mr. Inverarity in his reply, they are quite 
inconsistent with plaintiff’s affidavit where she 
suggested that the reasons for stopping the 

_ eallowances was that she had instructed Framji 
and Dinshaw to proceed against the Aga 
Khan. (See page 36 of her evidence and 
D. H. 2, 3, 4 and 5.) 

I now deal with the charge against defend- 
ant No .1 inrespect of Hasham Shah’s murder. 
This first appears in the plaintiff's further 
answer to interrogatory 31—D. H. 27—where 
she sets out her case as to this and suggests 
that the Aga Khan was desirous of shielding 
the murderer Jiya Juma. She also there 
suggests that the murderer Jiva was never 
examined on oath, and if he is examined 
further he would say that the Aga Khan had 
instigated the murder. The plaintif in her 
examination-in-chief gives her account of it at 
page 25 Where the plaintiff's Counsel would 
not give any answer to Mr. Inverarity’s ques- 
tion whether it is *suggested thatthe Aga 
Khan had anything to do with Hasham 
Shah’s murder. Plaintiff's Counsel evidently 
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did not fancy this suggestion much, as at 
page 88 he expressly said he was not going to 
ask Bibi Saheb anything about Hasham Shah. 
At the time Hasham Shah was murdered de- 
fendant No. 1 was in Europe and his mother 
was in Arabia. The telegrams that defendant 
No. 1 is said to have sent showing that he was 
anxious to shield Jiva Juma have not been 
produced. I cannot attribute much import- 
ance to Mrs. Kenny's evidence, whose memory 
is evidently not very clear in the matter. The 
jury recommended Jiva Juma to mercy which 
looks as if they believed the confession of Jiva 
which has been putinas H. 26. Defendant No. 1 
only knew him by sight and Lady Ali Shah 
did not know him at all. The letters D. H. 
57 and D. H. 58, the former undated and 
the latter of 11th September 1898, written by 
defendant No. 1 to Kenny, show that defendant 
No. 1 was much upset by this murder. See also 
Kenny's evidence at pages 229 and 230. The 
letter D. H. 59 to Kenny, dated 17th 
November 1898, shows that defendant No. 1 
was anxious that Shah Bibi should 
show some moderation in her conduct 
in this matter. I cannot possibly believe 
that defendant No. 1 threatened that 
the fate of the murdered man might befall his 
brother Kassum Shah as the plaintiff swears 
he did. On the contrary, the evidence shows 
that defendant No. 1 has provided for Kassum 
Shah and supplied him with funds to enable 
him to hold a commission in the Cadet Corps. 
I find this charge wholly unfounded. 


-~ As tothe charge that defendant No. 1 has 
made away with any account books, I hold it 
to be entirely disproved, and itis unnecessary, 
in my opinion, to discuss the evidence relating 
thereto beyond referring generally to what 
Lady Ali Shah and defendant No. 1 have said 
on the subject. That some of the account 
books were burnt by accident at Bantwa, is 
clearly proved. 


The next charge involves the other main 
question in this suit which, of course, is of 
very great importance, namely, whether the 
Release of the 11th September 1901 was a 
sham or a false and fraudulent document 
concocted by defendants Nos. 1 to 5. This isa 
matter with regard to which I must obviously 
go into detail to a considerable extent. As 
to its being a “ sham ” it is difficult to say it 
was, when I find asa fact that properties 
worth above alac of rupees were transferred 
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by it to Jungi Shah’s estate and Rs. 
paid on its execution. 

Whether it was fraudulent I proceed to 
discuss :— 

It is clear, I think, that on the death of 
Hassanali somewhat of what Mr. Justice 
Batchelor in his judgment on the Rule has 
called a “ scramble ” took place, and I find 
it proved that on that event his son Akbar 
Shah took possession of one bungalow at 
Bandra and a garden at Bund River, Poona, 
his other son Jungi Shah took possession of a 
bungalow at Mount Road, the Piroo Lane pro- 
perty and the property known as Hamamkhana 
at Babula Tank Road; Ali Shah took possession 
of (1) property situate at Bellasis Road used 
as a Commission stable, (2) property situate 
at Babula Tank Road opposite J. J. Hospital ; 
(8) property situate at Bhendy Bazaar ; (4) 
one bungalow at Love Lane; (5) onebungalow 
at Love Lane; (6) one bungalow at Love 
Lane; (7) one property at Nesbit Lane ; 
(8) one bungalow at Love Lane; (9) 
one bungalow at Bangalore; (10) one house 
at Karachi ; (11) one bungalow at Connaught 
Road (Poona) ; (12) one bungalow at Civil 
Lines (Poona) ; (13) one bungalow at Lothian 
Road (Poona). These last 13 items are so 
stated in defendant No. 1’s written statement 
and have been proved except as to 10, for it 
was a mistake to include the Karachi property 
for, one property there was purchased and 
built upon by Ali Shah and cost altogether 
about a lac, another property at Karachi 
was bought by the present Aga Khan. In 
addition to the immovable property which 
Akbar Shah took possession as above, he 
also took possession of a large quantity of 
jewollery and cash, the property of his late 
father, and in this he was assisted by Haji 
Baig, who was the favourite wife of Hassan- 


40,000 


ali and the mother of Akbar Shah. Ali 
Shah was not at that time in Bombay. The 
. respective immovable properties taken 


possession of by the three sons as aforesaid 
were kept by them and continued in their 
exclusive possession respectively. It has 
been clearly proved that Akbar Shah 
after his father’s death advanced very 
large sums of money on mortgages 
amounting to over a lac of rupees—see Mr. 
Kola’s evidence. It is also proved that 
he bought a large quantity of Govern- 
ment Paper—see Exhibit D. H. 304. 
It is also proved that he took possession 
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of the Gold Racing Cups which his father’s 
horses had won, and Coochick admitted that 
one certainly of those cups had come into 
his possession before he saw the point of 
the question which was being put to him 
in cross-examination. Akbar Shah can only 
have got these sums from what he appro- 
priated of Hassanali’s property. We have 
in evidence Ex. D.H. 28 the Will of Jungi 
Shah whereby inter alia le purports to 
dispose of the properties which he had ap- 
propriated under different names, viz., the 
Chawl near the Mogul Mosque in favour 
of Lady Hajia Bibi; as to the Hamam (bath- 
room) which is near the above mentioned 
Mosque in favour of Lady Shahzada Begum; 
us to the large bungalow which is situated 
on the Road to Hassanabad in favour of 
Zenal Abadeen Shah and Shamsudin Shah and 
Shah Abbas. 

The plaintiff by D. H. 11 swore that the 
properties at Piroo Lane, Mount Road, and 
Hamamkhana did not form part of Hassan- 
ali’s estate at the time of his death, that 
the Mount Road properties were purchased 
by Jungi out of his own savings and income 
and that the Hamamkliana was built by him ; 
but at page 52 of her evidence she says 
that as to the big bungalow at Mount Road 
she does not know whether her father was 
given it by Hassanali or whether her father 
bought it out of his own pocket-money. She 
says: “I say out of my common sense that 
my father boughtit out of his own money ; 
no one told me. In my affidavit I say 
nothing as to it being bought out of my 
father’s property. Man is liable to err. 
Before to-day I have never suggested that 
this property was given toJungi Shah by his 
father that I remember, I forgot about it. I 
made four affidavits on the Rule.” 

Now there is no doubt that Jungi Shah 
during Hassanali’s life-time did manage his 
father’s estate (see Bibi Saheb’s evidence, 
page 106) and there is no doubt that this 
Mount Road property was in the name of 
Jungi Shah. But there is documentary 
evideuce as to this property, for it was 
bought “for Rs. 60,000 when Jungi Shah 
was 26 years of age—See D. H. 84 letter of 
27th June 1874, Dalias al Lynth to the 
Collector and the Conveyance H. 13 of 17th 
November 1874, which*is the Conveyance 
from Khatao Makanji to Jungi Shah who 
curiously enough is therein described 
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and referred to as the 
Khan. : 

As to the Hamamkhana, Bibi Saheb at 
page 104 says: “The Hamamkhana pro- 
perty was built before I was born. It has 
been there since I can remember. I have 
not seen it, only heard about it. I heard 
it was in the hands of my brother Jungi. 
I don’t know anything more. In Hassanali’s 
life it was in possession of Jangi. Jangi told 
me so—no one else. Hecasnally said that it 
was in his possession when he was talking 
to a servant. I don’t know how long ago 
he said this. No one else was present. I 
don't know how Jungi got the Hamamkhana.” 

As Ty have pointed out the plaintiff in D. 
H. 11 swore that the Hamamkhana was 
built by Jungi. It appears that the Hamam- 
khana was built on the corer of the 
Khoja burial ground—See the plan D.H. 
96. One thing is certainly plain from Shah 
Bibi's evidence and that is that she, in 1907, 
thought that the big bungalow. in Mount 
Road, the Piroo Lane andthe Hamamkhana 
properties belonged to Hassanali because she 
admits that her attorneys wrote that she 
had an interest in those properties (see Ex. 
D. H. 45). When that letter was written 
she thought the three properties belonged 
to Hassanali. Malek Taj in her evidence 
at page 250 says Jungi Shah had bonght 
these three properties with his own money 
and that he was in possession of them since 
Hassanali’s life. She admits that she has 
no claim to it but says that her children 
have, although she says that when D.H. 
45 was written sheintended to make a claim 
to these three properties for the sake of her 
children. 

As regards the Piroo Lane property. the 
plaintiff at page 56 says: “The Piroo Lane 
property was acquired, since I remember, it 
was in my father’s possession. I don’t re- 
collect when it was acquired. I can’t 
say my father bought it or it was given 
by his father. I don’t know it was bought 
at all events before 1861 A.D. I can’t say 
it is at corner of Parel Road and Jail Road. 
It is called Jail or Imambara Road.” Bibi 
Saheb says it was bought butshe does not 
know whey. She heard it said that it be- 
longed to Jungi. She does not recollect 
who told her or who was present nor when 
she was told. She was told before the 
death of Jungi but she can’t say how long 
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before. She can’t remember whether it was 
before, or after Hassanali’s death. She does 
not know to whom Piroo Lane property 
belonged. But the Plan D.H. 99 and the 
Draft Deed D. H. 100 describe the southern 
boundary of the property in that deed as 
bounded on the south by the property of 
Shah Hassanali, Mahomed Hoosein alias 
Aga Khan, which shows that it was known 
as Aga Khan’s property before the 30th of 
October 1861. That this deed was admissible 
for the purpose is, I think, clear from Ningawa 
v. Bharmappa (2) From the Municipal Book 
Exhibit D. H. 117, it appears that all the 
property about this Piroo Lane was in the 
name of Mahomed Shabudin Pilanker and in 
1881, D. H. 114, the Piroo Lane stood in 
Aga Khan’s name and the Collector's 
books show that a small piece of it 
was never taken out of Pilanker'’s name. 

In my opinion Mr. Inverarity was fully 
justified in saying that he has proved that 
these three properties belonged to Hassanali’s 
estate and were properly taken into account at 
the time of the Release. 

The direct evidence as to the preparation 
and the execution of the Release is to be found 
in the evidence of Shamsudin, defendant No. 1 
and Mr. Kola. I refer to these gentlemen's evi- 
dence at length. 

Shamsudin says that about the end of 
June 1901 he thought to divide his father’s 
property amongst his heirs. He went and 
saw the plaintiff about it and she asked him 
what he was going to give to Zenal Abadeen’s 
children. He told her that Zenal Abadeen 
having predeceased their father his children 
were not entitled to anything by law. She 
asked for some provision for them. He said 
he was willing to give them a share if she 
would be satisfied by taking the Piroo Lane 
property as her share and the various 
sums she had got from him (Shamsudin) 
through her husband Moochool after Jungi's 
death (see Ex. D.H.140). Shamsudin was 
not to askfor any account of these monies 
and she was to get Piroo Lane property. 
She said she would agree if he first gave a 
shareto Zenal Abadeen’s children. But he 
declined as he would be a loser if after that 
all the heirs including the plaintiff asked 
for their full share. He said if she execut- 
ed a document in the form of a Release to 
Jungi’s estate he would give a share to 
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Zonel Abadeen’s children in consideration of 
her getting Piroo Lane and having got other 
monies. She asked him to bring the sort of 
document he wanted her to execute and 
show it to her. Thereupon the letter D. 
H.141, D. H. 142, and D.H. 144 passed 
between him and the attorneys Payne, 
Gilbert, Sayani and Moos. Immediately 
after getting D.H. 144 he went to the 
plaintiff on the same day with H.15 and 
D. H. 143. He found her at Malek Taj 
Begum’s house. (Lread his evidence at 
page 11], line 26, down to line 14, page 
112.) ° 

Looking at the cross-examinution of the 
plaintiff by the Advocate-General, pages 73 
and 74,and comparing it with the evidence 
of Shamsudin, which I have just referred 
to, together with paras. 12 and 13 of Shams- 
udin’s affidavit, pages 154 and 155 of the 
printed Appeal Book, I am inclined to give 
greater credence to Shamsudin’s story of this 


interview than to that given by the plaintiff , 


and Coochick. An attempt was made to 
show that Shamsudin had tried to cheat 
the plaintiff by handing her Ex. H.15, the 
draft Conveyance of the Piroo Lane property 
with the Power of Attorney at the end of 
it, in the month of August 1901. Accord- 
ing to the plaintiff and Coochick the latter 
ingeniously fixed the time as about that of 
the cricket matches. But I am satisfied 
-that the interview in question between 
Shamsudin and the plaintiff took place in June 
190land before Shamsudin had any idea 
that the Aga Khan would agree io give any 
property to Jungi’s estate. 

The letters D. H. 141, dated 30th June 
1901, and D. H. 142, dated 2nd July 1901, 
were written by Payne & Co. to Shamsudin. 
Then there is a draft Conveyance of the 
Piroo Lane property (D. H. 148) : then there 
is D. H. 144 which shows that the draft 
Conveyance was sent to Shamsudin by his 
Attorneys on 28rd July 1901. He got it 
on 24th July 1901 at Poona and went at 
once to see the plaintiff more than a week 
before the Aga Khan was spoken to. At 
that time it seems to me it had not occurred 
to Shamsudin to get anything out of de- 
fendant No. 1. 

I think there is no doubt that the plain- 
tiff was anxious to get something for the 
children of Zonal Abadeen. By the letter 
of 30th June 1901 to his Attorneys Shamsudin 
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asked for a Release to be drawn in 
favour of the plaintiff and to convey the 
Piroo Lane property to her. That strongly 
supports Shamusdin’s evidence that he told 
the plaintiff she should take the Piroo Lane - 
property if she wished to give a share to 
Zenal Abadeen’s children. I now refer to 
Shamsudin's interview with defendant No. 1 
atthe eud of July, and I think it is better 
to give the latter’s words in the way he gave 
them in his evidence from page 112, line 
20, down to page 116, line 20. 

Defendant No.1 says that about the end of 
July 1901 when he was at his house near 
Poona, Shamsudin came thero and said 
inter alia that he wanted to distrikgte his 
father’s properties amongst his father’s heirs, 
of whom the Aga Khan’s wife happened 
to be one ; that Shamsudin gave him some 
idea of the value of his father’s pro- 
perty and said that his idea was to give 
the plaintiff the houso in Piroo Lane and 
to defendant No. 1’s wife the Hamamkhana, 
specially as those two ladies were enjoying 
at that time the rents of those two proper- 
ties. Then Shamsudin suggested that de- 
fendant No. 1 should giveup for Jungi’s estate 
the property at Mazagaon which was occupi- 
ed by Jungi’s family. Defendant No. 1 was 
somewhat surprised at this and asked why 
should lie. Whereupon Shamsudin said that 
after Hassanali’s death Ali Shah and Akbar 
Shah had appropriated more than Jungi 
had. Defendant No.1 told Shamsudin that he 
knew perfectly well that eight years before to 
the knowledge of Jungi and Akbar 
and everybody all'the portions of Aga Khan’s 
property appropriated by Ali Shah in Bombay 
had been transferred to defendant No. 1’sname 
and that any claim-that Jungi might have 
had was long barred, and that even supposing 
the amounts which the defendant No. 1 had 
paid to Jungi out of favour and bounty were 
taken into consideration Jungi had long ago 
been repaid by Ali Shah and -defendant 
No. 1. To this Shamsudin, he says, replied 
that he appealed to his good nature and 
affection and suggested that the three houses at 
Mazagaon and asum in cash, which was 
not then named, should be given to Jungi’s 
Defendant No. 1 then goes on to 
say how he consulted his Attorn€y Saydni, 
after which he told Shamsudin he would 
not discuss the matter until hê was properly 
constituted administrator of Jungi’s estate, 
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After Letters of Administration were applied 
for and granted to Shamsudin (H. 2 and 
3) he came to see defendant No. 1 again in 
Bombay about four weeks after the first 
interview. The estate manager was consulted 
as to the value of the property appropriated 
by Ali Shah alone, and he said about eight 
lakhs of rupees. Shamsudin said that the 
value of the property his father had ap- 
propriated was Rs. 90,000, and hemade up 
the share of Jungi’s estate up to 2+ lakhs. 
It was then arranged thatthe three houses 
occupied by Jungi’s family and a sum of 
Rs. 40,000 should be given by Aga Khan 
to Jungi’s estate and such a Release should 
be passed as Sayani should prepare, and he 
left the preparation of the Release entirely 
to the Advocate-General and his Attorney 
Sayani. He goes on to say that the reason 
why the Mount Road property and the 
Hamamkhana was not mentioned in the 
schedule to the Release, was that Sayani 
said that the Mount Road property happened 
to stand in Jungi’s name and it might legally 
affect the title if it were included; and as to 
the Hamamkhana it happened to be bnilt 
onthe Khoja burial ground and as it was 
actually in the possession of defendant No. 1’s 
wife Sayani said it should be omitted. 
The Release was drafted and settled by the 
Advocate-General and Shamsudin had his 
own Attorney Kola. At the execution de- 
fendant No. 1 paid Shamsudin a cheque of 
Rs. 40,000 in the presence of Kola and 
Sayani, which has been debited to his 
actount, and defendant No. 1 estimates the 
. value of the property conveyed to Shams- 
udin by the Release at a lakh of rupees. The 
properties were transferred from his name to 
the name of Shamsudin in the Municipal 
books, and Shamsudin has paid the rates and 
taxes since the Release. 

But the evidence does not depend on 
these two witnesses alone, for Mr. Kola, 
an Attorney of this Court, who acted as 
Shamsudin’s Attorney with reference to the 
Release, has given evidence before me, and 
the way in which Mr. Kola did give his 
evidence impressed me most favourably, and 
I do not hesitate to say that I believe every 
word that he saidg He says that in Sep- 
tember 1901 Shamsudin brought to him a 
draft Release, of which D. H. 145 is his 
ofice copy and said that Sayani had 
advised him to come to him and that 
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Shamsudin was in a great hurry. Mr. 
Kola wrote his first letteron 10th Septem- 
ber 1901, the 2ud letter in H. 1, to 
which he got a reply the same day, the 
3rd letter in H. 1 appointing the time 
for a meeting on that day at Sayani’s 
office. Before going there, he describes how 
he went through the draft Release with 
Shamsudin, and as to the various recitals 
in the Release his evidence entirely corro- 
borates the case of defendant No. 1. He 
then goes on to describe the alterations in 
H. 6, the draft copy, and what was 
done with regard to them ; and he says that 
Sayani told him that the Conveyance of 
Mount Road property had already been taken 
in Jungi’s name and as the legal estate 
was already in Jungi it would be improper 
to takea Conveyance of it from Aga Khan. 
As to the Hamamkhana, he understood 
Sayanito urge an objection on the religions 
ground—as it was a rehgious property he 
did not think it desirable to insert it. And 
he describes how the Advocate-General in- 
serted certain words (see D. H. 105) 
to which he was compelled to assent. After 
he saw Sayani, he saw Shamsudin the next 
day, the llth September, and told him 
what had taken place between him and 
Sayani. He said that this time the arrange- 
ment that had been come to on the facts 
given to him was highly beneficial to Jungi’s 
estate. The impression Shamsudin gave him 
was that he was acting in the interest of 
the estateas he was very anxious to carry 
out the arrangement as soon as possible. 
He then goes on to gay how he saw the 
Release executed and a cheque for Rs. 40,000 
handed by defendant No. 1 to Shamsudin. 
Nothing occurred to lead him to believe the 
Release was a sham document not to be 
acted on. He goes on to say that the only 
thing that struck him was the hurry on 
the part of Shamsudin. But ín cross-examina- 
tion he says after the reason Shamsudin 
gave him, it did not strike him as extraordi- 
nary, the reason for the hurry being, as ap- 
pears in the correspondence, Shamsudin was 
desirous toleave Bombay. Mr. Kola gives 
another reason for the hurry, and that was 
that the arrangement was so beneficial that 
no time should be left for the Aga Khan 
to change his mind, for he understood 
Shamsudin to say that the Aga Khan 
might change his mind at any time, for 
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what was being given was as a malter of favour. 
Even ifa gift the Aga Khan might go back 
on it. 

On the llth September 1901 the Release 
was executed, That document recites (1) 
the death of Hassanali ın 1881 leaving three 
widows, three sons and three daughters and 
properties in Bombay, Poona, Bangalore and 
Karachi; (2) that Ali Shah entered into 
possession of the properties described in 
schedule A thereto all except the property 
in B thereto, that is the Piroo Lane which 
Jungi Shah entered into possession of ; (3) 
the death of Ali Shah onthe 17th of August 
1885; (4) the managementof defendant No. l’s 
mother of the properties in A (by an evi- 
dent error the property in B is not excluded 
here) ; (5) entry into possession by defendant 
No. 1 of the said properties; (6) 
the transfer into defendant No. 1’s namo 
of all the properties in A; (7) sole 
possession by defendant No. 1 of the said pro- 
perties; (8) the death of Bibi Tajmah, 
Jungi’s sister, and his mother, leaving Jungi 
as one of their heirs, (9) exclusive possession by 
Jungi of the property in B since the death of 
Hassanali; (10) entry into possession by Shums- 
udin of the property in B; (11) applica- 
tion by Shamsudin for Letters of Adminis- 
tration to Jungi’s estate on the 28th August 
1901; (12) contention by defendant No. 1 that 
neither Jungi nor his estate has any claims 
on the properties describedin schedule A, or 
against the estate of Hassanali because it was 
barred; (18) acknowledgment thereof by 
Shamsudin; (14) acknowledgment by Shams- 
udin that all payments, ' allowance, food and 
residence allowed to the different members of 
thefamily of Hassanali, including Jung: Shah, 
were a matter of grace and favour and not as 
a matter of right, by reason of any custom or 
usage; (15) agreement by defendant No. 1 to 
convey to Shamgudin as such administrator 
the property described in schedule C being 
part of the property thirdly described in 


schedule A and to pay to him the’ sam of” 


Rs. 40,000. For the purposes of stamp duty 
the property in ÇC. was taken at Rupees 
one lakh. The conveyance witnesses that 
defendant No. 1 grants to Shamsudin the 
property in C. being part of the property 
thirdly described in A, that for that con- 
sideration and the sum of Rs. 40,000 Shams- 
udin as such administrator and also in his 
own right as one of the heirs of Jungi Shah 
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releases and discharges defendant No. 1 and 
his estate, etc., and the estate and effects of 
the said Ali Shah and Hassanali, including 
the properties described in schedule A, save 
that portion of the property described in A 
as js conveyed to Shamsudin from all claims 
and demands of the estate of Jungi either 
as one of the heirs of Hassanali or as 
derivatively interested in such estate through 
his said sister or mother. This ‘release to 
operate asa full and complete discharge in 
respect of any and every possible right, 
claim or demand of the estate of Jungi Shah 
deceased whether past, present, derivative 
or contingent to, upon and against the estate 
of the said Hassanali deceased and the said 
Ali Shah deceased and the Aga Khan and his 
estates and effects, and lastly the Aga Khan 
releases, conveys and assures unto Shams- 
udin all the right, titleand interest of Aga 
Khan in and to all the lands, etc., in 
schedule B. Asto the recitals I think it 
wiaterial to observe that they were put in 
by Mr. Sayani, who knew all about the 
matter, and defendant No.1 had really nothing 
to do with their insertion. 

To my mind, looking at the evidence be- 
fore me,it is impossible to say that this 
Release was a sham—was fraudulently con- 
cocted between defendant No. 1 and Shams- 
udin. There was certainly no concealment 
about it. It was settled by the Advédcate- 
General and I have been wholly ata loss 
to discover the grounds upon which it is 
sought to be impugned. It was acquiesced 
in by the plaintiff down to the time whén 
she filed her plaint herein. She admits 
she knew of it in January 1902, see her 
Attorney’s letter of 25th January 1902 in 
H. 7. Her plaint was declared on 20th Sep- 
tember 1905. She knew that if Framji’s 
diary was received in evidence it must 
put her out of Court on this point of 
limitation. 

Her claim against Shamsudin to set aside 
the Release if clearly barred. Owing to 
the defendant No. 1’s absence from Bombay, 
which must be excluded from the period of 
limitation, I donot think I could hold it 
barred as against him. No authority 
has been cited upon his ngvel point, 
namely, where two persons are charged with 
fraud and the suit ig barred against one 
of them, whether it will lie against the 
other whose absence from Bombay take 
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him out of the Statute. It is not necessary, 
however, for me to decide this novel point 
because Iam of opinion that upon the merits 
the plaintiff has got no claim against either 
defendant, or Shamsudin. 

Para. 15 of the plaint expressly says tnter 
alia that allowances were given to and re- 
ceived by the said several members of the 
family as a portion or on account of what they 
have been, are, or would be entitled to receive 
as heirs. 

The following statement shows the amount 
of allowances received by Jungi Shah and his 
estate :— 

Statement of allowances to Jungi’s estate— ` 
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supplied to Shamsudin 
from 186 up to 1901 at 
the rate of Ks. 1,500 a 
month s 

Equivalent in ` value ‘of food 
and other requisites sup- 
plied to Haji Bibi at the 
rate of Rs. 1,200 a month 
from 1896 up to 1901 
as admitted by her in 
answer to interrogatory 
No. 27 


Total 


90,000 


72,000 
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.. 6,96,041 





Amount received by Jungi 
Shah as allowance from 
1881 (May) up to 1894 
(May) at therate of Rs.677 
a month (13 years) up to 
the time of the death of 
his mother Mariam Kha- 
num ar age Bn A 

Amount received by Jungi 
as allowance from May 
1894 up to his death in 
May 1896 (2 years) at the 
rate of Rs. 777 per month 

Equivalent in value of food 
and other requisites to 
Jungi Shah for 15 years 
as admitted by Haji Bibi 
in answers to interrogatory 
No. 24 at Rs. 2,000 ; 

Amount received by Shams- 
udin as allowance from 
Jannary 1896 to June 
1896 at the rate of Rs. 200 
amonth ... 

Amount received by ‘Shams- 
udin as allowance from 
July 1896 to March 1897 
at the rate of Rs, 300a 
month .. 

Amount received by Shams- 
udin as allowance from 
April 1897 up to August 
1901 at the rate of Rs. 777 
a month ... 

Amount received by the 
widow dt Jungi Shah 
as allowance from 1896 
upto 1901. “ 


e Equivalent in money value 


A 


of food and other requisites 


Rs. 


. 1,05,612 


18,548 


| 3,60,000 


2,700 


41,181 


4,800 


N B—This does not take into account what had 
been recoived by Zenal Abadeen as allowance and 
food and other 1equisities. 

Nor does ittake into account the rates 
and taxes which were paid by the Aga 
Khan. Nor the large sums spent on the 
repairs and new buildings on the pro- 
perties left by Hassanali which, in the 
event of a partition would have to be taken 
into account. If on the other hand the 
payments were not payments on account 
then.from 1881 when Hassanali died to 
1901 the date of the Release more than twenty 
years elapsed. 

According to this it appears to me that 
Jungi Shah’s estate has been largely over- 
paid, I cannot find evidence to justify me 
in holding that MHassanali’s estate after 
deducting what was appropriated by Akbar 
Shah and Jungi Shah amounted to more 
than eight lakhs of Rupees at the outset. 
It is a most remarkable fact that the plain- 
tiff gave absolutely no evidence on this point 
although in the plaint she says that his 
property was worth two crores. I see no 
reason to disbelieve the evidence of Mr. 
Merwanjitupon the value of the immovable 
properties in 1901. 

The reason for not including the Mount 
Road and the Hamamkhana property in the 
Release is clearly stated in the evidence of 
Mr. Kola and Shamsudin Shah, viz., that the 
Mount Road property already stood in the 
name of Jungi Shah. The Hamamkhana 
property had for a long time been in the 
possession of defendant No. 1’s wife, one of 
the daughters of Jungiand it was deemed 
undesirable to cloud the title as to those 
two properties by mentioning them in the 
Release. 
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The portions of Mr. Framji’s bill of 
costs, which, m my opinion, were ad- 
miissible, show that the plaintiff was fully 
acquainted with what was being done 
with regard to the Release. That she 
knew that the entries in the bill of costs 
must prejudice her is apparent from para. 
6 of D.H. 2 the plaintiff’s affidavit which 
she made on the application to prevent 
Framji and Dinshah acting as defendant 
No. 1's attorneys in partnership with Payne 
& Co. The entries of the 12th and 14th March 
1902 D. H. 25, pages 21 and 22 show that 
Coochick was well aware of all that was 
being done. Plaintiff's husband did 
not die till April 1903 and he assisted her 
throughout. As to the bill of costs, it is to be 
observed that at page 73 the plaintiff denies 
every material statement therein; but in her 
re-examination, pages 79 and 80, she admits 
that the entries are true and said that she 
was- confused before lanch. And also in 
re-examination, letter H. 17 of the I4th 
August 1902 is put in, where the plaintiff says 
inter alia : “I do not ask for my share in my 
grandfather’s property at present.” See also 
her attorney's letter of 9th September 1901, 
the last letter in Exhibit H. 7. 

Defendant No. 1’s account of what happened 
after the Release had been executed is as 
follows :—Six,months after the Release was 
executed Shamsudin came to him in Bombay 
again and asked him to give to Jungi’s estate 
a portion of his estate at Poona, namely, 
that portion which Jungi’s family usually 
occupied Defendant No. 1 at first demurred but 
ou his persisting heat last said without 
admitting any right he would hand over to 
Jungi’s estate a portion of the Poona estate. 
After that the plaintiff came to see him some 
days after in Bombay. She first thanked 
him for making over the Poona properties to 
Jungi’s family and then made a further 
suggestion, namely, that he should buy from 
Jungi’s estate two of the houses at Mazagon 
which he had made over inthe Release and 
then make a present of one of those houses 
to Moochool and the other to Coochick to 
which defendant No. 1 said, this was a most 
extraordinary suggestion, that Moochool and 
Coochick were neither the heirs of Jungi nor of 
Hassanali, and he saw no reason why he 
should make such a present. He told her 
that he could not consider such a suggestion 
and she left; D. H. 25, the entry in the 
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Bill of costs dated the 9th April 1902 
shows that Mr. Moos hadan interview with 
Framji on this matter which Mr. Moos told 
defendant No. 1 of ; defendant No. 1 declined to 
give Poona property or anything more and told 
Mr. Moos and Shamsudin so. Defendant. No. 1 
goes on to say that the plaintif never 
suggested at her interview thatthe Release 
was a sham and a fraud, or that it was a 
matter of right and that she was entitled to 
it. Till she filed this suit she never suggested 
that the Release was a fraud. 

The conclusion that I have come to is that 
defendant No. 1 treated the family of Jungi 
Shah ina generous and liberal spirit, that 
they got considerably more from him than 
he could have been held bound to transfer 
to them, and that had it not been for the 
attempt made to get something further out 
of him for the benefit of Coochick and Moochool 
no attempt would have been made to set the 
Release aside ; and it is specially to be 
remembered that all the other heirs of Jungi 
Shah, who represent 25/32ndof his estate 
support the Release 

I must now shortly deal with the other 
charges of fraud which the plaintiff has made 
against defendant No. 1. 

With reference to para. 56 of the plaint at 
page 38 she suys she charges defendant No. 1 
with having put movable property in the 
names of strangers in Europe, “I mean shares. 
I don’t know their names—many persons 
can’t give names.” “I don’t know’ that any 
share bought by him in Europe is registered 
in hisown name.” She can’t mention the 
other properties of great value therein 
referred to. 

When cross-examined as to para. 4 of the 
plaint, where it is said, “Defendant has sold 
many properties,” etc., she says, page 38: 
‘I heard he sold a property of first Aga 
Kban’s estate to Haji Mahomed Cassum. I 
don't know where the property is situate. In 
the course of conversation with some ac- 
quaintances I heard about this, I was told this 
6 to 24 months ago, since I filed my plaint. 
I can’t remember now any other property, 
I have got*no copy of the Conveyance from the 
Registrar’s Office yet. 

Again as to para. 56 of the plaint 6 page 
37 she says :— Line 9 down to page 38, line 
10 (I read that in extenso?. 

Then as regards the Jamatkhanas, no doubs 
Hassanali in his answer inthe Equity suit 
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claimed considerable powers of management 
over them but he certainly did not claim 
them as his private property. see para. 1 of his 
answertherein. And neitherAli Shah nordefend- 
ant No. 1 has ever claimed the Jamatkhanas 
as their private property. In H. 21 defendant 
No. 1 clearly sets ont his position as to the 
Jamatkhana, 

Again as regards the Khoja burial ground, 
that has never been claimed by any Aga 
Khan as his private -property although no 
doubt they have claimed to exercise a veto as 
to who should be buried there. 

Bibi Saheb claims no share in the Jamat- 
khanas or the burial ground and tomy mind 
it is obvious that they could not be taken 
into account asis sought to be done by the 
plaintiff. 

Again as regards the Pallonji’s Hotel. that 
was settled on wakf on 12th January 1857, 
see H. 29, long before the plaintiff was born ; 
Bibi Saheb’expressly disclaims any share in 
this property which was settled on wakf— 
see page 110, line 21. Jt was alleged that 
the Aga Khan had applied the rents of this 
property tothe benefits of the family. No 


evidence whatever was given in support of it- 


and defendant No.1 swore that he spent more 
on this wakf property than the rents of it 
amounted to, and it is to be noticed that at 
page 54 of her evidence the plaintiff admits 
that she did not mention the Pallonji’s Hotel 
in her affidavit as having been kept out of 
the release nor the Jamatkhana nor the 
` burial ground. 

Again the plaintiff at page 54 charges 
defendant No. 1 with fraud in not inéluding 
Payne & Co.’s office building in the property of 
Hassanali. She goes on to say : “I don’t 
know who told me but I heard so. It was 
bought. I don’t know when, I have not 
enquired.” D.H. 102 of 11th December 1882 
is the Conveyance to Ali Shah after the death 
of Hassanali, which shows that this is indeed 
a reckless charge of fraud. 

Asto the property at’ Kerbella, Kazmin 
and Samera, with regard to which she charges 
defendant No. 1 with frand, at page 54. I read 
her evidence from page 54, line 28, down 
to page 56, line 20. 

Jaffer Cassum gives the details as to the 
other properties, viz :~--That the Ahmedabad 
propesties wee bought after Hassanali’s death 
by Ali Shah in 1882 and 1884, that the 
Rajkote property. was bought in Hassanali’s 
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life-time by Ali Shah in 1866 for Rs. 
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2,150. 
He also produced tho ‘Conveyance of the 
Karachi property which was Ali Shah’s 
dated 30th June 1880. 

It must be bornein mind that the plaintiff's 
witnesses were all agreed that provided that 
the members of the family were duly and 
properly provided for, all the properties 
bought by Khallilulla, Hassanali, Ali Shah 
or defendant No. 1, out of the balance of the 
offerings were their own properties, and they 
claimed no share in them—see page 54, line 
2, the plaintiff, pages 67 and 69, page 122, 
line 20, Bibi Saheb page 202 the bottom, 
and page 203 Coochick. No attempt 
has been made to reconcile their admissions 
with the plaintiff's present claim as to her. 
share in Hassanali’s estate. For atall events 
during the life-time of Hassanali and Ali 
Shah there was no reason to complain that 
the members of the family were not duly 
provided forin all respects. I would add 
here that no attempt whatever has been made 
to get over the difficulty in plaintiffs way, 
viz: that as long as the Letters of Administra- 
tion infavour of Shamsudin stand unrevoked 
she is not entitled to sne and it certainly 
is astrange thing if her case bo- true that 
when defendant No. 1 had all the immovable 
properties transferred into his name—see D, 
H. 212, application for transfer 24th January 
1893 when the usual Battaki was beaten, 
no remonstrance or objection was lodged by 
any member of the family to this being 
done. 

The next question that I have to consider 
arises on paras. 13 and 14 of the plaint, 
issues 26, 27, 28, 29, 30, 31, 32 and 33, and 
in para. 3 of Coochick’s written statement 
the custom is relied upon which is there set 
out (Iread that para.). 

And here 1 may at once say that I find 
none of the requisites which are necessary 
to establish a valid custom—according to 
her have been established. I find it neither 
ancient nor continued nor uniform nor 
reasonable nor certain and definite nor com- 
pulsory and not optional to be followed or not. 
And see Ajab Singh v. Nanabhau (3) where it 
is said “how can there be a custom to 
do that which the general law permits 
any one to do or abstains from at his own 
will?” p. 69. 

A very large quality of ovidence has 

(8) 26 I. A. 66 (68) ; 25 B. 1. 
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been given on the questions of residence 
and the allowances, food, horses and carriages, 
and wedding and funeral expenses. 

In the first place, as regards residence, 
in my opinion, the evidence given by Lady 
Ali Shah, who displayed an extraordinary 
memory when giving her evidence, out- 
weighs that given on behalf of the plaintiff. 
At the commencement of her evidence she 
describes in which portions of the property 
various members of the family were living. 
She also describes how other persons who 
were not relations of Hassanali lived in the 
various blocks. It ic, of course, not necessary 
to follow in detail the various changes that 
were made with regard to these various 
blocks in the way of residence. She goes 
on to show what the system, adopted was 
with regard to Hassanali’s property at Poona. 
Looking at the evidence on both sides as 
to the residence in the Poona property, I 
find that the bungalows there in Hæsan- 
nli’s time were in the charge of Hassan- 
ali’s Karbhari and the keys of them when 
unoccupied were kept by him, that in Ali 
Shah's time he settled who should occupy 
the various portions of the Poona houses, 
and that his Karbhari was in charge of 
the bungalows and kept the keys when 
they were empty. His name was Mulla 
Sana, that both Ali Shah and Hassanali 
paid the taxes ond repaired all the bun- 
galows in Poona and Bombay; that on the 
death of Ali Shah the same Karbhari Mulla 
Sana, during her management, looked after 
the bungalows in the same way, and that 
she managed the Bombay properties in the 
same way as Ali Shah had done. 

Defendant No. 1 speaks to the same 
arrangement after he entered into possession 
of the estate, ; 

Tf, therefore, the bungalows in Bombay 
nnd Poona were the property of the successive 
Aga Khans, I see no reason to disbelieve 
that their permission would be asked by 
the various members of the family as to 
what portions of those bungalows they 
rshould occupy, and I see no reason what- 
ever to suppose that at any time any member 
ofthe family claimed this right of .residence 
adversely to any of the Aga Khans, and itis to 
be noted that the plaintiff and her wit- 
nessess do not claim any right in the pro- 
perties or any . portions thereof themselves 
but a right of residence, as it were a float- 
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ing right of residence over the whole of 
them. I find that it is not proved that 
every male member of the family on attain- 
ing majority and every female member 
thereof on attaining majority or on marriage 
has resided rent free in some house or honses 
appertaining to the said family estate as in 
para. 13 of the plaint set forth. On the 
contrary there are numbers of the members 
of the family who have not had residence 
on the property at all. The plaintiff her- 
self never had any residence, bnt only 
through her husband Moochool Shah. It 
is not necessary to set out the specific in- 
stances of those members who have never 
resided on the property nor the specific in- 
stances which show that members of the 
family did not get the right of residence on 
attaining majority and female members on 
attaining majority or marrying, because to 
my mind nothing approaching a regular 
practice or custom such as is alleged in the 
plaint or Coochick’s written statement has 
been proved. Ex. D. H. 249 is the list of 
persons not getting allowances though en- 
titled to them. Hx. D. H. 250 is the list 
of the persons getting allowances. In the 
same way with regard to the monthly 
allowances. There can be no doubt in my 
opinion, looking at the evidence with re> 
gard to Nasser Shah, that in his case he 
was deprived of his allowance in conse- 
quence of his own behaviour. It is not 
suggested that he took any steps to enforce 
his right to it. Here again Lady Ali 
Shah’s evidence, pages 21 to 26, gives in 
great detail the actual cash allowances that 
were given, and inter alia she denies that 
there was a fixed scale by which Hassan- 
ali’s sons and daughters got allowances. She 
denies that his sons got a fixed allowance 
of Rs. 1,0C0 a month, each of his wives 
Rs. 300, and his daughters Rs. 200 a month. 

Then as regards food: there is no doubt 
that both in Poona and Bombay the meni- 
bers of the family staying in those res- 
pective places were provided with food from 
the common kitchen, but this practice does 
not seem to have been confined to the 
members of the family alone but to such 
retainers op servants as the Aga Khans 
might wish should have the benefit of it. 

As regards carriages and horges, the.claim 
put forth on the part of the plaintiff cer- 
tainly seems an extraordingry one, for we 
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are. told that a member of the family would 
be ‘entitled, as far as I can make out, to 
as many horses and carriages as he 
or she chose. Then we were also told 
that if any one of them demanded a 
motor car it ought to be supplied to him. 

As regards wedding expenses in which 
case again the plaintiff claimed on behalf 
of the members of the family that they 
should be entitled to as much money as 
they wanted for their marriages. She 
says, page 45, that when she married five 
marriages took place and the expenditure 
was two lakhs of rupees from what she 
heard. In re-examination she gave the names 
of other persons then married. But Lady 
Ali Shah says the outside sum spent on 
the five marriages was about a lakh or 
less, and she denies that the plaintiff could 
have demanded two or three lakhs ng 
presents and her sisters the same each, 
and that each of Akbarshah’s sons could 
have demanded 6 to 8 lakhs of presents, 
and that a grandson of an Aga Khan, 
whose father was dead, was entitled to 
Rs. 20,000 to Rs. 50,000 as of right as a 
wedding present. She also denies Coochick’s 
statement that Rs. 40,000 could be demanded 
as of right. (See Coochick. page 178 ) 

On this point it appears to me that the 
plaintiff and those who support her have 
formed enormously exaggerated opinions of 
the wealth of the Aga Khans as they did 
in estimating their properties at two crores 
of rupees. i 

The conclusion, then, that I have come 
to on this part ofthe case is that all the 
Aga Khans had been men of exceptionally 
generous disposition. They have maintain- 
ed large numbers of the members of their 
family in s lavish manner as also numbers 
of their retainers and servants, and in my 
opinion they have done this as a matter of 
grace and favour. No claim whatever was 
put forward to any such right prior to 
the disputes in this case. No mention of 
such a claim is made in the will of Jungi 
Shah or in any other document. 

On the questions raised by the issues I 
have above referred to, therefore, in my 
opinion, defendant No. 1 isentitled-to succeed. 
It is, I think, desirable that I should make 
some odservatiius on the demeanour of the 
principal witnesses. 


“The plaintiff, Coochick and Malek Taj 
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Begum struck me as false witnesses in any 
thing they said. Of course as regards the 
ladies I could not see their faces as they 
were covered from head to foot in black 
dominoes with white pieces of muslin let 
in across the face. But one has only to 
read the evidence of plaintiff and Malek 
Taj Begum to see how full of inconsisten- 
cies and untrnths it is. I had several 
times to warn Malek Taj Begum. As for 
Coochick he was in every way an un- 
satisfactory witness. He gave his evidence 
partly im an impudent way, partly in 
a hesitating way and seemed to me m 
wholly false witness. His evidence as 
to the Mehmani at Sialkot has been 
absolutely discredited to my mind; his own 
admisissions as to this incident in cross-ex- 
amination threw the greatest possible suspicion 
on his statements But he is wholly disproved 
by the evidence of Mukhi Amirchand and 
the account book, Ex. D. H. 205, in which 
any Mehmani of Rs. 500 had been given, it 
must have appeared. Similarly his evidence 
as to, the Mehmani at Disbad has been 
wholly discredited by the other witnesses who 
spoke to it. I consider Coochick a false 
witness in every material statement that he 
has sworn to.” 

It is necessary for me to explain the circum- 
mstances under which the Counsel for plaintiff 
and those defendants who supported her 
retired from the case. At the beginning of 
the caseto my astonishment it was suggested 
by plaintiff's Counsel that I should not try 
the case as I was what he termed a friend of 
Aga Khan's. Mr. Inverarity replied that in 
that respect 1 was in no different position 
probably than all the other Judges in Bombay. 
I said I had exchanged calls with the Aga 
Khan and had dined twice with him and had 
asked him to dinner -and be had not been 
able to come. This incident determined me 
to allow all the possible latitude I could to 
the plaintiff and the defendants whosupported 
her in putting their case before me, for it 
occurred to me as not unlikely that her 
Counsel might retire from the case and 
insinuations might and would be made 
against me during its course. -This conjecture 
of mine was confirmed as the case proceeded. 
During the examination of the witnesses on 
the Commission, questions were constantly 
put to them against which they protested on 
the ground that their religious feelings were 
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being offended. During the progress of the 
trial it was notified to me that if similar 


questions were put to the witnesses in this — 


Court and then with the answers to them 
published in the newspapers there would 
probably bo an outburst of hostility between 
the Mahomedan communities in Bombay. 
When tho defendant No. 1 was being cross-ex- 
amined a question was put to him which was 
couched in—to my mind—terms calculated to 
canse excitement and animosity. There was 
really no need to put the question to defendant 
No. 1 in any such terms, as he had already 
answered it in the answer to the interroga- 
tories. There was absolutely no need to put 
it in the terms in which it was put. I pointed 
this out to the Counsel who was cross-ex- 
amining defendant No. 1, but he insisted on 
putting the question as at first. And defendant 
No. 1 answered it. J then intimated that if 
similar questions were to be put, I should 
clear the Court. The next question was 
on the same point and I at once ordered the 
Conrt to be cleared. The Court was then 
crowded with Mahomedans—-in fact more 
crowded than I had ever seen it in any case— 
was cleared. While the Court was being 
cleared, I asked Counsel for defendant No. 1 
and plaintiff to come up to me and explained to 
them my reasons for ordering the Court 
to be cleared. They returned to their seats 
and after the Court had been cleared, plaintiff's 
Counsel said that under the circumstances 
he had instructions not to proceed with the 
case. His instructions were not to proceed 
with the case if it was not fully re- 
ported, as the plaintiff’s case was, and that 
his client fully realised the importance of 
this step. Thereupon he and the Counsel 
for the defendants who supported plaintiff’s 
case withdrew. This action on their part 
confirmed me in the opinion I had formed 
many days before they retired, viz., that 
they were “riding for a fall.” In my opinion 
just as when every case in which unpleasant 
details are likely to be disclosed (e.g., criminal 
or divorce cases), the Judge is entitled to 
order the Court to be cleared, so in India 
when the evidence in any case if published 
in the daily papers is likely to arouse religions 
or political disquietude, the Judge is entitled, 
if not bound to exclude the general body of 
the public and decline to let the evidence be 
published. 

I find on the issues as follows, and I direct 
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that the issues and my findings thereon be 
mentioned in the decree, as I am assured that 
this is a convenient course to adopt :— 

1. Whether the offerings and presents 
received by the first Aga Khan and each of 
his ancestors since A.D. 1770 and earlier 
from the Khojas in Bombay and elsewhere 
and also from Ismaili Shiasorthe investments 
now representing the same form part of the 
entire estate of the first Aga Khan’s own family 
as alleged in para. 2 of the plaint? No. 

2. Whether the offerings and presents 
made to the first and second Aga Khans 
respectively were not the absolute -property 


_ of each of the said Aga Khans respectively 


and whether the plaintiff is entitled to any 
interest in such offerings and presents as 
alleged by her in the plaint ? Yes, (the first 
part) and No. (the latter part). 

3. Whether there are any investments now 
representing the offerings and presents 
received by the first Aga Khan’s predecessors 
who were spiritual heads of the Shia Imami 
Ismailis as stated in para. 2 of the plaint? No 
evidence— No 

4, Whether the first Aga Khan received an 
allowance of Rs. 3,000 per month from the 
Government of India as such spiritual head of 
the Shia Imami Ismailis as alleged in para. 2 
of the plaint P No. 

5. Whether the said allowance of Rs 3,000 
was not received by the first Aga Khan for 
his services to the British Government in or 
about the Christian years 1843-44 P Yes. 

6. Whether the said allowance to the first- 
Aga Khan formed part of the entire estate of 
the first Aga Khan’s own family as alleged in 
para. 2 of the plaint P No. 

7. Whether the plaintiff has any rights 
in the presents ‘and offerings or in the invest- 
ments now representing the same as claimed: 
in para. 2 of the plaint? No. 

8. Whether the plaintiff has any rights in 
the said allowance from Government or in 
the investments now representing the samé 
as claimed in para. 2 of the plaint P No. 

9. Whether the first Aga Khan in the 
year 1845 possessed extensive estates in 
Persia as alleged in parn. 3 ofthe plaint ? No. 

10. Whether the first Aga Khan after 1845 
purchased any estates in British India with 
the aid of monies derived from the income of 
his extensive estates in Persia&is alleged in 
para. 3 of the plaint ? No. 

11. Whether the Ist defendant ever got 
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possession or is now in possession of any 
estates in Persia which belonged to the first 
Aga Khan as aforesaid ? No. 

12. Whether the second Aga Khan continued 
the same policy as alleged in para. 4 of the 
plaint P No. 

.13. Whether the second Aga Khan ever 
bought any properties in British India with 
the aid of the income of the first Aga Khan’s 
extensive estates in Perisa as alleged in para. 
4, of the plaint ? No. 

14. Whether the lst defendant ever got 
possession of or is now in possession of any 
properties such as are mentioned in the 13th 
isene P No. 

15. Whether the lst defendant as Titular 
head of the first Aga Khan’s own family 
receives offerings and presentsand anallowance 
from Government as alleged in para. 4 of the 
plaint P No. 

16. Whether the offerings and presents 
that the Ist defendant receives from his 
followers are not given to and received by 
him as the Hazar Imam and in conse- 
quence of the veneration and devotion of 
the Shia Imami Ismailis to his person ? Yes. 

17. Whether the offerings and presents 
mentioned iu the last issue are not given to 
and received by him as his own absolute pri- 


vate property P Yes. 


18. Whether the allowance of Rs. 1,090 
per month received by him from the British 
Government is not given to him in recog- 
nition of the firat Aga Khah’s services to 
the British Government for his own use 
absolutely P Yes, 

19. Whether the allowance received by 
the second Aga Khan from the British 
Government was not his own absolute property 
and whether the same was not granted 
to the second Aga Khan in recognition 
of the services aforesaid of the first Aga 
Khan ? Yes. 

20. Whether the lst defendant as Titular 
head of the family holds and manages im- 
movable property and cash, securities, out- 
standings and other movable property of 
the estimated value of Rs. 2,00,00,000 (two 
crores) as alleged in para. 4 of the plaint? 
No. 

21. Whether the Ist defendént holds 
and manages property of the first Aga 
Khan’s own daa, in the different places 
mentioned in para. 4 of the plaint or any 
of them? No. ° 
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22. Whether the lst defendant has from 

time to time sold off several properties be- 
longing to the first Aga Khan's own family 
and invested the sale proceeds and other 
monies of the said family in the purchase of 
diverse properties now standing in the names 
of the Ist defendant’s nominees as alleged 
in para, 4 of the plaint, and in particular 
whether the lst defendant has sold the 
property mentioned in answer to interrogatory 
No. 15 administered to the plaintiff in this 
suit P No. 
, 23. Whether the lst defendant has pur- 
chased the properties in the name of nomi- 
nees as stated by the plaintiff in her an- 
swer to the 16th interrogatory administered 
to her in this suit? No. 

24. Whether the Ist defendant is in 
possession of the properties mentioned in 
the plaintiff's answer to the said interro- 
gatory P No. 

25. Whether the properties mentioned 
in the plaintiff's answer to said ldth and 
16th interrogatories form part of the es- 
tate of the Ist Aga Khan’s own family as 
alleged in para. 4 of the plaint? No. 

26. Whether during the life-time of the 
first Aga Khan every male member of 
family on attaining majority and every fe- 
male member thereof on attaining majority 
or marrying resided rent-free in some house 
or houses pertaining to the first Aga Khan's 
own family and through the Titular Head 
and manager for the time being of the 
said family and out of the funds of the 
said family estate received monthly allow- 
ances and the salaries of servants and 
wedding presents in the event of marri- 
age and was provided with servants, 
carriages, horses, furniture and other requi- 
sites and comforts by virtue of the fact that 
they were heirs and heiresses jointly entitled 
as Of indefeasible rights under the Mahomedan 
Law of Inheritance to definite parts or shares 
in the said family estate as alleged in paras. 13 
and 14 of the plaint P No. 

27. Whether the claim based on the said 
allegation set ontin the last issue is not bad 
in Law onthe face of it? Yes. Allegation 
as heirs and heiresses jointly absurd. 

28. Whether since the death of the first 
Aga Khan every male member of the family 
on attaining majority and every female 
member thereof on attaining majority or 
marrying has resided rent-free in some house 
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or houses pertaining to the said family estate 
and through the Titular Head or Manager for 
the time being of the said family and out of 
the funds of the said family estate has 
received personal monthly allowances and 
the salaries of servants and wedding pre- 
sents in the event of marriage and was 
provided with food, servants, carriages, horses, 
furniture and other requisites by virtue of the 
fact that they were heirs and heiresses jointly 
entitled as of indeféasible right under the 
Mahomedan Law of Inheritance to definite 
parts or shares of andin the family estate as 
alleged in paras. 138 and 14 of the plaint P 
No. 

29, Whether the residence, allowances, 
requisites and comforts mentioned in paras. 
13, 14 and 15 of the plaint were given to and 
received by the recipients thereof as a portion 
or on account of what they were entitled to 
receive as heirs according to their respective 
parts or shares under the Mahomedan Law of 
Inheritance of and’ in the family estate as 
alleged in para. 15 of the plaint? No. 

30. Whether it is not the fact that the 
first Aga Khan during his life-time in Bombay 
provided residence for, gave allowances to 
and made provision for the maintenance and 
comfort of his own descendants, the husbands 
of his descendants, relations near and remote 
or some of them, and also for the families of 
persons not related to him by blood under 
the circumstances set forthin paras. 51 and 
52 of the Ist defendant’s written statement 
as a matter of bounty only ? Yes. 

31. Whether the second Aga Khan did 
not continue the practice of his father in 
providing for and maintaining a number of 
relatives near and remote and strangerin blood 
‘to him asa matter of bounty only as alleged 
in para. 52 of the lst defendant’s written 

` statement ? Yes. 

32. Whether the Ist defendant and the 
3rd defendant for him during his minority 
did not continue the said practiceas a matter 
of bounty only as alleged in para. 52 
of the lst defendant’s written statement ? 
Yes. 

33. Whether the Ist defendant is not en- 
titled to vary, decrease, increase or altogether 
stop his bounty aforesaid to any person to 
whom the same has been nccorded whenever 
he chooses P Yes, 

34. Whether the claim which is said 
nercr to have been questioned in para. 16 of 
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the plaint was ever made before the plaintiff 
made the samein this suit or shortly prior 
thereto ? No. 

35. Whether there was any joint succession 
to the estate of the first Aga Khan as alleged 
in para. 18 of the plaint ? No. 

36. Whether the second Aga Khan managed 
the estate left by the said first Aga Khan 
till his death as alleged in para. 18 of the 
plaint ? No. Part only, Jungi and Akbar 
took part. : 

37. Whether the facts in connection with 
what happened to the first Aga Khan’s estate 
on his death are not correctly set forth in 
paras. 24, 25,26 and 27 of the lst defendant's 
written statement ? Yes. 

35. Whether Aga Jungi Shah by virtua of 
his right as an heir since he came of age in 
the life-time of the first Aga Khan occupied 
a house at Poona, Connaught Road, and a 
house at Love Lane, Bombay, and received 
from the family estate about Rs. 800 a month 
as personal allowance together with salaries 
of servants, carriages, horses, food, furniture 
and other requisites and comforts and his 
funeral expenses as alleged in para. 19 of 
the plaint ? No. 

39. Whether it is not the fact that the 
said Jangi Shah occupied the said immovable 
properties which belonged to the first Aga 
Khan in the first Aga Khan’s life-time by 
the permission of the first Aga Khan P Yes. 

40, Whether it is not the fact that the 
monthly allowance paidto and other benefits 
enjoyed by the said Jungi Shah during the 
first Aga Khan’s life-time were enjoyed by 
him from the bounty of the first Aga Khan 4 
and not otherwise ? Yes. 

41.Whether themoney payments, allowances 
and requisites and comforts which Jungi Shah 
enjoyed were not continued to him by the 
second Aga Khan and afterwards by the Ist 
defendant’s mother during the 1st defendant’s 
minority and by the lst defendant’ since he 
attained majority and were enjoyed by the 
said Jungi Shah asa matter of bounty only 
and not otherwise ? Yes. 

42. Whether Zenal Abadeen Shah received 
monthly personal allowance besides resi- 
dence, servants, salaries, horses, carriages, 
food and wedding expenses and presents and 
his porsonal expenses by virtye of his right 
as an heir as alleged in para. 20 of the 
plaint P No. f 

43. Whether whatever Zenal Abadeen Shah 
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received as alleged in para. 20 of the plaint 
was not received by him as a matter of bounty 
only and not otherwise ? Yes. 

44. Whether on the death of the first Aga 
Khan his three widows, three sons, and three 
daughters and their issues continued to live 
together as an undivided joint family asalleged 
in para. 23 of the plaint P No. 

45. Whether the said three widows, three 
sons, and three daughters and their issues 
were jointly in enjoyment of the entire 
family estate according to their respective 
undivided shares therein as alleged in para. 
23 of the plaint and whether after the death 
of any of the widows, sons and daughters his 
or her heirs continued to live as an undivided 
joint family with the survivor and their 
issues and jointly to enjoy the family estate 
as alleged in para. 23 of the plaint P No. 

46. Whether the allegations made in 
para. 28 of the plaint are not wholly in- 
consistent with the allegations in the plaint 
made in the previous paras thereof and in 
para. 24 of the plaint ? Yes. 

47. Whether the lst defendant's mother 
during the 1st defendant’s minority managed 
the joint family estate from 17th August 1885 
till the year 1893 as alleged in para. 28 of the 
plaint? No. 

48. Whether the lst defendant’s mother 
did not manage the estate she managed as 
Manager for the lst defendant and on his ac- 
count exclusively P Yes. 

49. Whether theplaintiff is entitled to7/144 
share in the entire property in the possession 
at the 1st defendant as alleged in para. 34 of 
“the plaint P No. 

50. Whether the transaction evidenced by 
the Indenture of the 11th day of September 
1901 mentioned in para. 36 of the plaint is 
not a bona fide valid transaction in the 
nature of a family arrangement and binding 
on the plaintiff? Yes. 

51. Whether the 5th: defendant as Ad- 
ministrator of the estate of Jungi Shah had 
legally no right to execute the said Indenture 
of the 11th day of September 1901 as alleged 
in para. 39 of the plaint? Section 90 of the 
Probate and Administration Act does not 
apply—not giving up anything. . 

52. Whether the transaction evidence by 
the said Indentum of the 11th day of Septem- 
ber 1901 was a sham transaction and never 
intended to be acted apon as alleged in para. 
89 of the plaint P No. 
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53. Whether the Ist defendant has not 
paid in cash to the 5th defendant Rs. 40,000 
mentioned in the said Release of the 11th day 
of September 1901, and execnted a Conveyance 
to the 5th defendant of properties worth 
one lac of rupees mentioned in the said 
Indenture ? Yes. 

54 Whether the plaintiff has received 
any portion of the said Rs. 40,000 from the 
5th defendant P Yes, Rs. 10,000. 

55. Whether the transaction evidenced by 
the said Indenture of the llth day of Septem- 
ber 1901 and the said Indenture was col- 


usive and fraudulent as alleged i in para. 39 of 


the plaint ? No. 

56. Whether the application for Letters 
of Administration to the estate of Jungi Shah 
and the execution and registration of the 
said Indenture of the 11th day of Septem- 
ber 1901 were constituent parts of a 
scheme conceived and carried out by 
the Ist defendant in collusion with the 5th 
defendant with the object of fraudulently 
depriving the plaintiff and other members 
of the family of their rights as joint 
heirs and heiresses and co-sharers in the 
said family estate under Mahomedan Law as 
alleged in para. 41 of the plaint P No. 

57, “Whether the recitals in the said In- 
denture of the llth day of September 1901 
challenged by para. 43 of the plaint were not 
true in fact and in law and if not correct 
were not bona fide believed to be true 
and correct bythe parties to the said In- 
denture, or in the ulternative were believed to 
be such as could not be proved to be mot true 
and incorrect. Yes. 

58. Whether the recitals challenged by 
para. 43 of the plaint and tose me ntioned 
in para. 44 of the plaint are false and were 
concoctions of the Ist defendant and the 5th 
defendant acting in collusion as ajleged in 
para. 44 of the plaint? No. 

59. Whether the property de Scribed in 
schedule B to the said Indenture the 11th 
day of September 1901 belonged to the 
separate estate of the Aga Jungi -Shah 
and never belonged to the estate of the 
first Aga Khan as alleged in para. 45 of the 
plaint P No. 

60. Whether the said property described 
in schedule B to the said Indenture did not 
belong to the first Aga Khan at the time of 
his death P Yes. 

6]. ‘Whether there were not two other 
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properties, one at Mount Road and the 
other at Baboola Tank known as the Hamam- 
khana in the possession of Jungi Shah’s heir or 
some of them, portions of the first Aga Khan’s 
estate which were not mentioned in the 
said Indenture for good reasons, but the ex- 
istence of which was well-known to the par- 
ties to the said Indenture P Yes. 

62. Whether the property at Mount Road 
was purchased by the said Jungi Shah 
out of his own savings and income as alleged 
by the plaintiff inthis suit P No. 

63. Whether the Hamamkhana property 
was built by the said Jungi Shah with 
his own moneys as alleged by the plaintiff in 
this suit P No, 

64. Whether the shareof Jangi Shah’s 
estate in the estate which was surrendered by 
the said Release was worth more than 40 
lacs of rupees as alleged in para. 37 of the 
plaint ? No. 

65. Whether the 5th defendant asad- 
ministrator aforesaid did not get more by the 
arrangement evidenced by the said In- 
denture than he was at all likely to 
get by filing a suit against the Ist de- 
fendant? Yes. 

66. Whether the arrangement evidenced 
by the said Indenture was not a very wise 
and beneficial arrangement in the interests 
of those entitled beneficially to the estate 
of Jungi Shah and whether the parties bene- 
ficially interested therein to the extent 
of 25/32nds thereof do not approve of and 
support thesaid arrangement P Yes. 

67. Whether the said JungiShah and 
his estate and the persons beneficially in- 
terested in the estate have not as a matter 
of fact received if the allegations in the 
plaint are correct much more than what 
Jungi Shah's estate is entitled io as a 
sharer in the first Aga Khan’s estate ? 
Yes. 

68. Whether the claim of Jungi Shah’s 
estate against the said estate of the first Aga 
Khan was not barred by limitation atthe date 
of the said Indenture? Yes. 

69. Whether the plaintiff’s suit to set 

‘aside the said Indenture of the llth day of 
September 1901 and to haveit declared not 
binding on her is not barred by limitation P 
Yes, as far as Shamsudin is concerned ; 
not as far as defendant No.1 is concern- 


ed. 
70. Whether in any event the plaintiff is 
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entitled to maintain this suit so far as it is 
based on her being one of the heirs of Jungi 
Shah as longas the said Releaseis not set 
aside P No. 

71. Whether even if the release is set 
aside the plaintiff can maantain this suit 
against the lst defendant to recover any 
property as ons of the heirs of Jungi Shah P 
No. 

72. Wheiher when the arrangement 
evidenced by the Indenture of the llth day 
of September 1901 was come to property 
was not included in the list of properties 
treated as the first Aga Khan’s estate which 
in fact did not belong to the said estate and 
in which the said Jungi Shah’s estate had 
no share P Yes. Karachi property and Ali 
Shah’s. . 

73. Whether on the occasion aforesaid 
property was not included in the list 
of properties treated as the first Aga Khan’s 
estate which although belonging to that 
estate had had large sums expended in build- 
ings upon them snd otherwise by the second 
Aga Khan and the lst defendant without 
any allowance being made for such ex- 
penditure P Yes. 

74. Whether if the said Indenture is 
set aside and the estate of the first Aga 
Khan partitioned amongst his heirs such 
property which did not in fact belong to 
his estate should not be excluded and due 
allowance made for the expenditure upon 
such property by the second Aga Khan and 
the lst defendant as well as that made upon 
property mentioned in issue 73 ? Yes, in that 
event. > 

75. Whether if the said Indenture is 
set aside and the estate of the first Aga 
Khan partitioned amongst his heirs the 
three properties appropriated by Jungi Shah 
after the death of the first Aga Khan 
should not be brought into hotchpotch on 
such partition as also the property con- 
veyed by the Ist defendant to the 5th 
defendant under the said Indenture, and 
whether in such event the estate of Jungi 
Shah is not bound to return to the Ist 
defendant the sum of Rs. 40,000 paid under 
the Retease to the Administrator of that 
estate, together with interest thereon at 9 per 
cent. per annum or such other rate ef interest . 
as may be just at annual rents from the date 
of the said Indenture P *Yes. 

76. Whether the 5th defendant has con- 

. + 
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tinued since the llth September 1901 to 
receive paymont and benefits mentioned in 
para. 38 of the plaint as one of the heirs 
entitled under the Mahomedan Law entitled 
to shave in the family estate alleged in the 
said 38th para P No. 

77. Whether the payments and benefits 
received by the 5th defendant from the Ist 
defendant as alleged in para. 38 of the plaint 
have not been paid, conferred and received 
from the bounty of the 1st defendant and not 
otherwise P Yes. 

78. Whether the contentions mentioned in 
para, 42 of the plaint are sustainable ? No. 

79. Whether the Indenture of the 26th 
day of September 1901 mentioned in para. 
45 of the plaint was not a bona fide valid 
transaction in the nature of a family arrange- 
ment and whether the recitals in the said 
Indenture alleged to be false are not true 
recitals P Yes. 

80. Whether the circumstances under 
which the said Indenture of the 26th day of 
September 1901 was entered into or the 
allegations made in para. 50 of the plaint have 
any relevancy in this suit, and if they have 
any relevancy what is it and what are the 
circumstances under which the said Indenture 
was executed and is the plaintiff's information 
and belief mentioned in para. 50 of the plaint 
correct P No. 

81. Whether the plaintiff from the year 
1880 received Rs. 375 per month as per- 
sonal allowance (I) from the Ist Aga 
Khan, (2) from the 2nd Aga Khan, (8) 

“from the Ist defendant as alleged in para. 51 
of the plaint P No. It was her husband who 
received it. 

82. Whether the salaries of the plain- 
tiffs syces and servants were paid and the 
other benefits mentioned in the said para. 51 
conferred on her since 188) as alleged in para. 
51 of the plaint P No. 

83. Whether it is not the fact that no 
personal allowance was ever, made to the 
plaintiff at any time and that the residence 
and other benefits which she has enjoyed 
were conferred on her said husband ont 
of the bounty of the first and second Aga 
Khans and that she jointly enjoyed them 
with him as hig wife up to the time of the 
death of her husband P Yes. 

84. Whether it,is not the fact that the 
food and other requisites supplied to the 
plaintiff after the death of her husband were 
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given to her by the Ist defendant out of 
bounty P Yes. 

85. Whether the matters alleged in 
paras. 52 and 53 of the plaint if true give 
the plaintiff any cause of action against the 
lst defendant ? No. 

86. Whether the first Aga Khan left e 
will which has been suppressed by the Ist 
defendant as alleged in para. 550f the plaint 
to have been stated to the plaintiff by the 
defendants Nos. 9 to 14? No. 

87. Whether the lst defendant witha 
view to defraud other members of the family 
has placed large portions of the family estate 
in the names of strangers and concealed other 
portions of great value as alleged in para. 
56 of the plaint? No. 

88. Whether the Ist defendant has drawn 
vast sums of money from the family estate 
quite outof proportion to his share in the 
family estate and far in excess of the require- 
ments and has misappropriated and expend- 
ed the same just as he liked and speculated 
with the same and applied the same in dis- 
charging his own personal debts and for 
special purposes for which he had no right to 
call on the family purse including betting 
heavily and recklessly on the turf as alleged 
in para. 56 of the plaint P 

No evidence. Stood over till the other 
issues had been decided. 

89. Whether the lst defendant has alien- 
ated portions of the family estate for his 
own benefit and caused heavy loss to the 
estate by gross and reckless mismanagement, 
extravagance and waste and not recovering 
property he ought to have recovered as alleged 
in para. 56 of the plaint P 

No. Evidence stood over. 

90. Whether the plaintiff ought to be 
allowed to give any evidence or cross-examine 
any witnesses on issues 88 and 89 until she 
has proved thatthe property the Ist de- 
fendant has been dealing with is not his own 
and that the plaintiff has some interest 
therein P 

Stood over. 

91. Whether the trial of issues 88 and 89 
should not be postponed until after the 
other issues in the case have been determin- 
ed? Yes. 

92. Whether the plaintiff is entitled to 
the sum of Rs. 9,000 and interest claimed 
in para. 58 of the plaint or any part thereof ? 
No, 
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93. Whether the plaintiff is entitled to 
what she claims in para. 59 of the plaint ? 
No. 

94. Whether the lst defendant is a 
“Titular head ” of a family in the sense it 
is believed itis alleged in the plaint, viz: that 
of a mere agent of the family toreceive monies 
on their behalf ? No. 

95. Whether the second Aga Khan did not 
leave property of his own acquisition to which 
his heirs are entitled P Yea. 

96. Whether the prayer C to tho plaint 
is supported or justified by any allegations 
made in the plaint and if not whether the 
plaintiff can in any event obtain a decree in 
terms of the said prayer? No. 

_ 9%, Whether the prayer C to the plaint 
ought not to be strack out or altogether disre- 
garded P Not necessary. 

98. Whether the expenditure for the 
benefit of relations near and remote and 
for strangers in blood has notas a matter 
of fact been paid out of the voluntary 
offerings made to the Aga Khan for the time 
being as alleged in para. 53 of the Ist de- 
fendant’s written statement P Yes. 

99. Whether the allegations 
paras. 53, 54 and 56 of the 
ant’s written 
Yes. 

100. Whether the lineal and collateral 
relatives of the first Aga Khan are 
all shown in the Geneological Table an- 


made in 
lst defend- 
statement are not true ? 


nexed to the plaint and marked A? 
No. 
101. Whether the persons .named in 


list No. 1 to the Ist defendant's written 
statement are not persons who by reason 
of relationship to the first Aga Khan 
by blood or marriage should have been 
inserted in the said table Ex. A to the 
plaint ? Yes. 

102. Whether the counter-claims of the 
lst defendant set forth in para. 56 of the 
lst defendant’s written statement onght 
not to be decreed in favour of the lst 
defendant in the events contemplated in 
that para P Not necessary. 

103. Whether this Court has any juris- 


diction to determine the title to or to 
partition or otherwise pass any decree 
affecting immovable property outside 


the local limits of the jurisdiction of this 
Court, vizą, the Town and Island, Bom- 
bay P Not necessory. 
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104. Whether the father of defendants 
Nos. 7 and 8, Akbar Shah, did not ap- 
propriate to his own exclusive use to the 
entire exclusion of the other heirs of the' 
lst Aga Khan tho immovable properties 
in para. 5 ofthe written statement of de- 
fendant No. 7 ? Yes. 

105. Whether Akbar Shah-and his 
mother did not appropriate to their exclu- 
sive uses the movable property mentioned 
in the said para. of the 7th defendant’s 
written statement P Yes. 

106. Whether Akbar Shah did not deal 
with the said immovable proporties as his 
own? Yes. 

107. Whether the claims of the heirs 
of the Ist Aga Khan and those claim- 
ing under them are not barred by limit- 
ation in respect of the said properties in 
para. 5 of the defendant 7th’s written state- 
ment ? Yes. 

108. Whether the offcrings received from 
time to time by the succersive Aga Khans 
beginning from Shah Hassanali were not 
and arenot received by them for and on 
behalf of and benefit of all the members of 
the family of Shah Hassanali and for their 
individual benefit ? No. 

109. Whether the whole of the said 
family if not held sacred by the devotees as 
the family that supplies the Imam and 
whether the Aga Khan for the time being is 
not the “ Titular head ” and representative of 
the family P No. 

110. Whether all the members of the 
family of Shah Hassanali including de- 
fendants Nos. 9 to 14 are not jointly entitled 
to the offerings receivcd from time to time 
and the properties acquired by means of such 
offerings ? No. 

111. Whether instead of dividing the 
offerings and the properties among ‘the 
persons so entitled to them a custom to the 
effect mentionedin para. 8 of Nos.9-14 defend- 
ants’ written: statement has not grown up 
in the family ? No. 

112. Whether the right and interest of 
defendants Nos. 9-14 in the properties and 
offeringr, subject of this suit, should not be 
ascertained and declared ? No. Their rights 
are none. e . 

113. Whether the payment and provi- 
sion toand for defendartts Nos. 9-14 in future 
of the residence, allowances,'etc., in accordance 
with the custom at aforesaid should not be 
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secured and the arrears of such allowances be 
decreed ? No. 

114. Whether in the alternative defend- 
ants Nos. 9—14 should not be given their 
share on the basis of former allowances 
and provisions in the said properties and 
offerings ? No. 

115. Whether this defendant (No. 2) is 
entitled to share in the properties and 
offerings, the subject-matter of this suit ? 
No. 

116. Whether defendant No. 2 has always 
during the life of Hassanali Shah as well 
as since his death boen receiving as of 
right from the family estate and offerings, 
allowances aggregating in all io Rs. 200 
per month besides salaries of servants, 
food, horses, carriages and other comforts ? 
No. Notas of right, whatever was received 
by her was received by way of grace and 
bounty, 

117. Whether in any event she is not 
entitled to have the said allowances and other 
requisites secured to her for the future during 
her life ? No. 

118. General issue. 

119. Whether defendant No. 2is not en- 
titled to a share in the properties left by the 
first Aga Khan as one of his heirs ? Not ne- 
cessary in this suit. 


120. Whether in the event of plaintiff - 


failing in this suit in her claim to share 
in the firat Aga Khan’s estate issue 119 


can bə determined in this suit? Not 
necessary. 
* 121. ifit can, whether defendant No. 2's 


claim as one of first Aga Khan’s heirs is not 
barred by limitation. Not necessary. 

122. Whether as a mattor of fact defend- 
ant No. 2 has not received since the death 
of Ist Aga Khan far more than her share 
according to Mahomedan Taw in the said 
estate come to lst defendant’s hands P Not 
necessary. 

123. Whether defendant No. 2 (in the 
event aforesaid) has any claim as against 
defendant No. 1 inrespect of the property of 
first Aga Khan which never came into his 
possession P No. 

124. Whether defendant No. 2 can claim 
against defendagt No. 1 any interest she 
might have had in the properties movable 
and immovable of „lst Aga Khan’s estate 
taken possession of by Akbar Shah and Jungi 
Sheh? No, ; 
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125. Whether plaintiff is entitled to par- 
tition-of the Khoja burial ground P* No. 

126. Whether the Hasanabad Mansoleum 
and the vaults underneath and the precincts 
thereof are not the private property of the 
heirs of Ali Shah ? Yes. See H. 33, and D. 
H. 224 and 225. 

127. Whether any member of the family 
is entitled as of right to be buried in Hasan- 
abad? No. Not without the permission of 
defendant No. 1. 

1z8. Whether the Hasanabad Mausoleum 
and premises ought to be partitioned among 
the heirs of Hassanali or among the family of 
Hassanali P No. 

The result js that the suit is dismissed. 
This being so, ib is obviously impossible that 
any relief could be granted to any of the 
defendants who support the plaintiff’s case 
even if they were entitled thereto. 

I now deal with cost of this suit. I am of 
opinion that separate sets of costs should be 
allowed (a) to each of the defendants Nos. 1, 
3 and 5 respectively and (b) one separate ret 
to defendants (Nos. 4 and 6) and (Nos. 7 and8) 
jointly. The persons liable to pay these costs 
are plaintiff and defendants Nos. 2, 9 and 
10. I do not think I should make defendants 
Nos. ll and 12 to 14 liable for them or any 
part of them. Costs are pressed for against 
defendant No. 2. The above costs, which, of 
course, will include costs reserved if any and 
the costs of the commissions including the 
costs of the attendance of Mr. Moos through- 
out, will be payable by the defendants above 
mentioned jointly and severally. Whether in 
the event of defendant No. 5 not recovering his 
coats, he can recover them from Jungi Shah’s 
estate isa question I cannot decide in this case. 

I cannot conclude this judgment without 
expressing the admiration I felt during the 
course of it at the manner in which it was 
conducted by Mr. Inverarity who, in spite of 
pain and bad health during nearly the whole 
of it, did not miss asingle point and displayed 
an astonishing grasp of the many details. 
In his conduct of the case he was most 
skilfully supported by Mr. Moos, whose 
cross-examination of the plaintiff’s witnesses 
on commission and examination of the 
defendant’s witnesses has been a striking 
feature of the case, and, in my opinion, he 
richly deserved the handsome compliment 
which Mr. Inverarity paid him during his 
address in reply. 
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In this judgment I have tried to avoid 
saying a word which may enhance feelings of 
religions animosity in the community or 
hatred among the members of the family, and 
I trast thatthe result of this case may be 
that gradually any feelings of such a character 
may disappear from the minds of the members 
of the family as well as from those of this 
large and important community. 





(12 0. C. 140.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 
Rent Appear No. 67 or 1908. 
February 11, 1909. 
Present :—Mr. Chamier, J. C., and 
Mr. Tudball, A. J. ©. 
UDIT NARAYAN SINGH—Puaintrer— 
APPELLANT 
versus 

RAMPAL SINGH—Derexpant— 
ILESPONDENT. 

Landlord and tenant —Qabuliat, whether a lease— 
Qabuiliat without lease 1s enforceable against person in 
possession under 1t—Tranafer of Property Act (IV of 
1882), 8. 107—Kijfect of the non-ewistence of registered 
ease—Compensation for use and occupation—Interest 
on arrears of rent—Contract Act (IX of 1872), 9. 73—- 
Interest Act (XXXII of 1839)-—Civsl Procedure Oode 
(Act XIV af 1882), s 683—Amendment of plaint—Suit 
for rent can be converted into a suit for compensation for 
wse and occupation, 

A qabuliat signed only by the tenant is not and 
cannot be held to be tantamount to a lease Musanunit 
Raj Kuar v. Nabi Baksh, 9 O. C. 296, followed 

Where person in possession of property as a 
tenant executes a qabulat, thus giving his landlord 
an undertaking in writing to pay rent ata certain 
rate, the undertaking can be enforced against him. 
The existence of the law that a lease for a term ex- 
ceeding one year cau only be made by a registered 
instrument affords no reason why a person who ad- 
mits that he is in possession of land as a tenant should 
not be held bound to pay rent in accordance witha 
document executed by him. 

In addition to the sum agreed to be paid as rent 
under a gabuliat, the landlord is entitled to interost 
either by way of damage, under section 73 of the 
Oontract Act, or undor the Interest Act. 

Obiter dicta. 

A suit can be maintained against the thehadar of a 
village for compensation for use and occupation of 
land. Musammat Raj Kuar v. Nabi Baksh, 9 O.C. 
296; Mohammed Hasan v. Deputy Commissioner, 
Baluatch,90 O. 362, relied upon. 

A suit for rent can be converted by amendment 
into a suit for compensation for use and occupation 
Jang Bahadur v. Ehsan Ali, 60. O 222, doubted. 
` Appeal against the decree of Deputy Collec- 
tor, Bara Banki, dated 22nd August, 1908, 
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Mr. Muhammad Nasim, Babus Punna Lal 
and Gokul Prasad, for the Appellant. 

Mr. A. P. Sen, and Babu Basudeva Lal, 
for the Respondent: 

Judgment. 

Chamier, J. C.—This was a suit by the 
appellant for the recovery of Rs. 7,175-3-6 on 
account of arrears of rent and Rs. 2,107-2-6 
on account of interest on those arrears in 
respect of Mauza Para in the Bara Banki 
District for the years 1312-1814 F. The res- 
pondent admitted having signed a registered 
qabuliat in favour of the appellant on Janu- 
ary 19th, 1905, whereby he agreed to pay to 
the appellant Rs. 3,088-6-6 in four instal- 
ments, on October lst, December Ist, March 
Ist, and May lst, for six years beginning 
with 1312 F, He also admitted having en- 
tered into possession in pursuance of the 
qabuliat and having collected rents from the 
tenants as ‘T'hekadar of the village. But he 
pleaded (1) that no suit for rent could be 
maintained against him inwsmuch as the 


appellant had not executed a pattah or lease 


in his favour, (2) that the suit was not cog- 
nizable by a Court of Revenue, (3) that the 
appellant was not entitled to any interest on 
arrears of rent, and (4) that he had paid to 
the appellant Rs. 797, over and above the 
amount the receipt of which was admitted by 
the appellant in the plaint. The respondent 
claimed also certain deductions the details of 
which will be given hereafter. 

The Comt below, the officiating Deputy 
Commissioner of Bara Banki, dismissed the 
suit on the ground that it was not maintain- 
able in the absence of a patiah or lease and 
that the appellant’s claim could not be treated 
as one for compensation on account of use and 
occupation of the village. He held also that 
the appellant was not entitled to interest on 
any arrears that might be due. 

It is contended on behalf of the appellant 
that a gabuliat of the kind executed by the 
respondent in the present case is tantamount 
to a lease and we are invited to re-consider a 
decision of this Court in Musammat Raj 
Kuar v. Nabi Baksh (1). The decision in 
that case is supported by several decisions of 
the Allahabad High Court and is, I think, 
correct. It appears to me t be obwious that 
a gabuliat signed .only by the tenant is not 
and cannot be held to be tantamount to a 
lease. In the case cited, Bawa it was 

(1) 9 0. O, 296. 
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held that a suit could be maintained against 
the Thekadar of a village for compensation for 
use and occupation and my learned colleague 
«Mr. Evans and I accepted that view in the 
case of Mohammed Hassan v. Deputy Com- 
missioner, Bahraich (2). The appellant might, 
therefore, have maintained this suit as one 
for compensation for use and occupation. His 
Counsel has asked us to treat the suit as if it 
were one of that description. The respond- 
ènt objects to this and refers us to three 
cases decided by the Calcutta High Court to 
the effect that a suit for rent cannot be con- 
verted by amendmont into a suit for com- 
pensation for use and occupation, as to do so 
would be to convert a suit of one character 
into a suit of ahother and inconsistent character 
within the meaning of the proviso to section 
53 of the Code of Civil Procedure (Act XIV 
of 1882) which was in force when this case 
was being tried by the Court below. We 
have also been referred to the case of Jang 
Bahadur Singh v. Ehsan Ali (3) in which Mr. 
Spankie held that where a plaintiff had made 
no claim for use and occupation and the case 
had gone to trial merely on the point whether 
the village had been leased to the defendant, 
the Court of first instance was not entitled 
to give the plaintiff a decree as if he had 
made a claim for use and occupation as it had 
thereby made out a new case for the plaintiff. 
Mr. Spankie did not hold that the case was 
governed by the proviso to section 53 of the 
Code of Civil Procedure (Act XIV of 1882) 
and kam disposed to think that the Calcutta 
High Court took rather a narrow view in 
holding that a suit for rent could not be con- 
verted by amendment into a suit for compen- 
sation for use and occupation; but I do not 
think that ix the present case there is any 
necessity for an amendment of the plaint. 
The appellant rests his case on the gaduliat 
executed by the respondent. No reason has 
been suggested why the contract contained 
in this gabuliat should not be enforced 
against the respondent except that to do so 
will be to enable the parties to evade the law 
that a lease for any term exceeding one year 
must be made by a registered | instrument. 
But a person who is in possession ofa village 
without a lgase is for various purposes in a 
very different position from a person who 
holds a lease. He may, for example, find it 


(2) 9 0. 0. 362. 
(8) 50. ©. 222, 
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extremely difficult to establish his title to 
possession as lessee In my opinion the exis- 
tence of the law that a lease for a term ex- 
ceeding one year can only be made by a regis- 
teredinstrumentaffordsno reason why a person ; 
who admits that he is in possession of land as’ 


-a tenant should not be held bound to pay rent 


in accordance with a document executed by 
him. If a person who is in possession of 
property as a tenant gives his landlord an 
undertaking in writing to pay rent at a cer- 
tain rate, I see no reason why the undertaking 
should not be enforced. In my opinion the 
appellant is entitled to sue the respondent for 
breach of the undertaking contained in the 
gabulvat. If so it follows that he is entitled, 
in addition to the sum agreed to be paid, to 
interest either by way of damages under sec- 
tion 73 of the Indian Contract Act, 1872, or 
under the Interest Act (XXXII of 1839) for 
the sums demanded by the appellant were 
payable by virtue of a written instrument at 
certain times within the meaning of that Act. 
The question of jurisdiction is of no import- 
ance in view.of the provisions of sections 
124B and 124C of the Rent Act. All the 
materials necessary for the determination of 
the suit are before us and we must dispose of 
the appeal as if the suit had been instituted 
in the right Court. The plea that the res- 
pondent is entitled to credit for a sum of 
Rs. 797 over and above the sums the receipt 
of which the appellant has admitted was 
dropped in the Court below on its being 
shown that the respondent had been given 
credit for this sum in the accounts of another 
village. There remains the question whether 
the respondent is entitled to deductions (1) 
on account of land cut away by the action of 
the river, (2) on account of Sewa items said 
to have been collected by the appellant, (3) 
in respect of certain land which accreted to 
the village in 1314 Fasiz. 

Section 19 of the Rent Act does not apply 
to this case as the respondent is not a tenant 
within the meaning of that section. The 
question whether he is entitled to a deduction 
in respect of land washed away by the river 
depends upon the gabuliat which clearly pro- 
vides that he is not entitled to take any ob- 
jections on such a ground as this. The 
gabultuf equally clearly provides that the 
respondent is not entitled to zemindari dues. 
It appears that the Sewaz income was taken 
by the appellant in 1314 F. and according to 
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the qabuliat he was entitled to do so. The 

evidence of the paéwart shows that land 

yielding a rental of Rs. 35-9-0 accreted to 

the village in 1314 F. and it was made over 

to tenants who paid their rents tə the appel- 

lant and not to the respondent. Tt appears 

to me that the respondent is entitled to the 

rent of such land under the gabuldat and” 
must be given credit for Rs. 35-9-0, in the 

account for 1314 F. 

For the above reasons I would allow this 
appeal, set aside the decree of the Court 
below and give the appellant a decree for the 
sums payable under the gabulrat together 
with interest at 12 per cent. per annum up to 
the date of the suit and thereafter at the 
rate of 6 per cent. per annum. An account 
will be made up in which the respondent will 
be given credit for the sums shown in the 
acconnt attached to the plaint as having been 
paid by him and he will also be given credit 
for the sum of Rs. 35-9-0 as if it were a pay- 
ment made by him on December Ist, 1906. 
The appellant should also get his cost in both 
Courts on the amount found due on the date 
of the suit. 

Tudball, A. J. C.—I concur. The conten- 
tion that the gabuliaét constitutes a lease is 
without force. This document is not a lease. 
No lease in law has been executed, bnt it does- 
not follow that the plaintiff is, therefore, un- 
able to recover from the defendant the debt 
due to him under the agreement entered into 
by the latter. The defendant admits that he 
executed the gabuliat, was placed in posses- 
sion of the property under the terms thereof 
and paid rent. Though there was no lease in 
law the parties have acted as if there was 
one and have pursued a course of conduct 
which tn point of fact constitutes the relation 
of landlord and tenant between them. Though 
a party may be prevented by a statute from 
availing himself of a special contract such as 
a lease I see no reason why he may not re- 
cover a debt accruing to him by reason of the 
parties acting on the contract. The right to 
recover in such a case is based upon the 
equity arising from the conduct of the parties, 
much more so is a plaintiff entitled to recover 
from a defendant who has agreed in writing 
registered to pay a certain sum annually. 
The latter has had the possession and enjoy- 
ment and is in justice, equity and good con- 
goience bound to pay according to his agree- 
ment as set forth in the gabuliat. The 
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appellant is, therefore, entitled to sue him for 
his breach of the undertaking contained there- 
in; nor does this view of the case allow the 
plaintiff to avoid the law as set forth in sec- 
tion 107 of the Transfer of Property Act. It 
is, therefore, unnecessary to have the plaint 
amended so as to convert the suit into one 
for compensation for use and occupation. 

The other points in case have been fully 
dealé with in the judgment of my learned 
colleague and call for no further remarks. 

Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 
Seconp Orv, Appear No. 489 or 1907. 
2 February 12, 1909. 
Present :—Mr. Chamier, J. C., and 
Mr. Tudball, A. J. C.. 

MAHADEO PRASAD AND ANOTHER—- 

DEFENDANTS—ÅPPELLANTS 

versus 
Musammat CHAND BIBI—P.uaintirer— 
RESPONDENT. 

Muhammadan Law—Voluntary alienation by some of, 
heirs m possession for payment of deceased’s debts— 
Whether binding on heirs not joing m alienatioh— 
Practice—Heir suing for possession must pay his share 
of debts. 

Where all the heirs of a deceased Muhammadan 
are in possession of hie estate, some of them cannot 
bind the whole body of heirs by voluntary alienation 
of the estate even for the purpose of paying the debts 
of the deceased for which no decree has been passed. 

Mutty Jan v. Ahmed Ally, 8 C. 370; 100. L.R. 846 ; 
Amir Dulhin v. Baynath Singh, 21 C. 311; Ahurshet 
Bibi v. Keso Vinayek, 12 B 101; Davalava v. Bhimaji 
Dhondo, 20 B. 338; Hasan Ali v. Mehd: Husain, 1 A. 538 ; 
Pathummabi v. Vittil Ummachabs, 26 M. 734; 
Muhammad Awais vy Har Sahai, TA. 716; Jafri Begam 
v. Amr Muhammad Khan, 7 A. 822, distingnished. 

Dallu Mal vy Hart Das, 28 A. 263; Baba v. Shitappa, 
20 B 199; Nisam-ud-din Shih v. Anandi Prasad, 18 
A. 373, cited with approval 

If in the case of such an alienation an heir, who has 
not joined in making tho alionation, sues for posses- 
sion by setting aside the alienation, he may properly 
be required to pay the debts of the deceased propor-. 
tionate to his share before he may be allowed to take 
possession of his share in the deceased’s estate. 

Appeal against the decree of the Subordi- 
nate Judge, Fyzabad, reversing the decree of 
the Munsif of Akbarpur, dated 22nd Decem- 
ber 19086. bd Š 

Babus Basudeva Lal, Ram Ohandra and 
Bisheshwar Nath, for the Appellants. 

Mr. Muhammad Nasim, for the Respondent. 6 
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Judgment. 

Chamier, J. C.—Khurshed Husain, proprie- 
tor of a four annas share in an under-pro- 
prietary right in Mauzu Hosenpur Bibipur, 
died in February 1893, leaving a widow who 
is the plaintiff in the present suit and six 
rons, two of whom were minors. In Septem- 
ber of the same year the Revenue authorities 
ordered mutation of names to be made in 
favour of the six sons. Meanwhile on May 
23rd the four adult sons acting for them- 
selves and their minor brothers mortgaged 
the entire share to defendants Nos. 3 and 4 
for Rs. 700 and that amount was devoted to 
the discharge of debts incurred by Khurshed 
Husain. 

In September 1900 the mortgagees sued 
npon their mortgage and obtained a decree 
in execution of which the property was sold 
to defendants Nos. 1 and 2 on January 20th 
1905. 4 

The plaintiff in the present suit claimed a 
decree for possession of 7 1/6 pies share being 
a 6 pies share as widow of Khurshed Husain 
and 1 1/6 pies share as heir of one of the sons, 
Irshad Husain. The lower appellate Court 
decreed the claim. Defendants Nos. 1 and 2 
have appealed. 

One of the defences to the suit was a plea 
of limitation, it. being said that the plaintiff 
had never been in possession of her share. 
The plaintiff lived with her sons and was 
maintained ont of the income of the property 
and it is now conceded that if she is not bound 
by the mortgage and execution sale she must 
be treated as having been in possession of her 
share and can recover it notwithstanding that 
her name was never entered in the Govern- 
ment records. 

The only question in this appeal is whether 
the plaintiff is bound by the mortgage and 
sale and if not, whether she should be required 
to pay any sum to defendants Nos. 1 and 2 
before taking possession of her share. 

It was at one time pleaded that the suit 
must fail ds regards the sh&re once owned by 
Irshad Husain on the ground that his adult 
brothers should be treated as his de facto guar- 
dians but it is doubtful whether they were 
guardians of the minors and fhe plea has 
been, abandqned in view of the decision of this 
Court in Ambo Shankar v. Ganga Singh (1). 

The defendants- appellants rely upon the 
decisions of the Calcutta High Court in Mutty- 


(1) 90,0. 97. ° 
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janv. Ahmed Ally (2) and Amir Dulhin v, 
Baijnath Singh (3) and of the Bombay High 
Court in Khurshet Bibi v. Keso Vinayek (4) 
and Davalava v. Bhimaji Dhondo (5) as estab- 
hshing the rule that a decree fairly obtained 
against the heirs of a deceased Muhammadan 
who are in possession of his estate for debts 
incurred by him is binding upon the hoirs who 
are not in possession and if the estate is sold 
in execution of such a decree the sale is bind- 
ing upon all the heirs; and the appellants 
desire us to go a step further and hold on the 
strength of the decisions of the Allahabad 
High Court in Hasan Ali v, Mehdi Ausain (6) 
and the Madras High Court in Pathummadt v. 
Vitel Ummachabi (7) that a voluntary aliena- 
tion by the heirs in possession for the purpose 
of paying debts of the deceased for which, as 
in the present case, no decree has been passed 
is binding upon all the heirs. The decisions 
of the Calcutta and the Bombay High Courts 
are in conflict with the decisions of the Alah- 
abad High Courtin Muhammad Awats v. Har 
Sahat (8), Jafri Begum v. Amir Muhammad 
Khan (9), Dallu Mal v. Hart Das (10) and 
the Bombay High Court in Baba v. Shtvappa 
(11) definitely declined to go as far as the 
Madras and Allahabad High Courts did in the 
cases of Pathummabi v. Vittil Ummachabi (7) 
and Hasan Ali v. Mehdt Husain (6). The 
decision of the Bombay High Court was cited 
with approval in Nizam-ud-din Shaha vw. 
Anandi Prasad (12). The point does not seem 
to have been defimtely decided by this Court 
but the later decisions of the Allahabad High 
Court were cited with approval in the case of 
Allah Bandi v. Karan Singh (13). 

The strongest case in favour of the appel- 
lants’ contention is that of Pathummabai v, 
Vittil Ummachubas (7) but there the heir 
who made the alienation was in sole posses- 
sion of the estate. Inthe present case four 
only out of seven heirs all of whom were in 
possession executed the mortgage of February, 
1893. No case has gone the length of holding 


(2) 8C. SDa 10 0. L. R. 348. 
(3) 21 0. 8 


4) 12 B. 101. 
e B. aa 


6 of 1902. 
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that where all the heirs of a deceased Muham- 
madan are in possession some of them can 
bind the whole body of heirs by an alienation 
of the estate even for the purpose of paying 
the debts of the deceased. I am myself dis- 
posed to think that the view taken by the 
Bombay High Court and in the later decisions 
of the Allahabad High Court with regard to 
voluntary alienations is sounder than the view 
of the Madras High Court and I am certainly 
not prepared to extend the Madras decision to 
a case like the one before us. 

But I think that we may properly require 
the plaintiff-respondent to pay her share of 
the debts of her husband for which the alie- 
nation was made before we allow her to take 
possession of her share in his estate. This is 
a course which has been taken by the Allah- 
abad High Court and by this Court in several 
cases of this kind. 

The debts amounted to Rs. 700 on which I 
would allow interest at the rate of 12 per 
cent. per annum up to the date on which the 
defendants-appellants took possession of the 
property. The plaintiff-respondent’s share of 
the debt with such interest amounts to Rs. 255. 
I would make the decree of the lower appel- 
late Court in her favour conditional on her 
paying within 3 months of this date the sum 
of Rs. 255. Ifthe money is paid I would 
give her half her costs in all three Courts. 
Otherwise I would dismiss her suit with costs 
in all three Courts. 

Tudball, A. J. C.——I concur. In this case 
the widow was in possession together with 
her sons and the latter had no power to 
alienate her estate. I, therefore, agree that 
she is entitled to recover but should be put 
upon the terms set forth above. 

Decree varied. 


(12 0. 0. 157.) 
OUDH JUDICIAL COMMISSIONER’S 
' COURT. 
First Crvm Appear No. 39 or 1908. 
February 13, 1909. 
Present :—-Mr. Chamier, J. ©. and 
Mr. Tudball, A. J. O. 
TIKRAM SINGH AND O1HERS——PLAINTIPFS— 
APPELLANTS 
versus 
Musammat CHET KUNWAR—Devanpant 


—- RESPONDENT. 
Hindu Law—— Wall, construction oj—Wil in favour 
of Hindu widow— Malik,” meaning of—Absolute owners 
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ship when conferred by will on Hindu widow, 

Where property is gifted or devised to a Hinda 
female, tho use of the word malik imports full pro- 
prietary rights unless there is something in the context 
to qualify it. 

A Hindu bequeathed his property to his wife saying 
that after his death his wife was to bo “Malık jaez 
must mere ke” (lawful owner just as I am), and that 
she would have power to execute a will, just as the 
testator had, in favour of any person she pleased - 

/Teld, that the will conferred on the widow an ab- 
pangs right of ownership in the property devised 
to her. 

Musammat Suraj Mani v. Rabi Nath, Ojha 35 I. A. 
17; 18 M. L. J. 7; 12 C. W. N. 281; 10 Bom. L. R. 59; 
BAL J. 67; 10. L. J. 181; SAM. D. T. 144. Pudam 
Lal v. Tek Singh, 29 A. 217, Basant Singh v. Muna 
Auar, 20 ©. 226, followed. 

Musammat Salta v. Kashi Nath, 9 O. O. 119, over- 
ruled 

Appeal against the decree of Subordinate 
Judge, Hardoi, dated 18th February, 1908. 

Mr. Basudeva Lal, for the Appellants. 

Mr. Wahag-ud-din Hyder, for the Respond- 
ent. 

Judgment. 

Tudball, A. J. C—The facts of this cnse 
may, for the purposes of this appeal, be 
briely stated as follows. One Puran Singh 
Thakur, a separated Hindu, died somewhere 
about the year 1892 having him surviving a 
widow Musammat Tejan Kuar and a daughter 
Chet Kuar. During his life-time he convey- 
ed by a deed of sale to his daughter a portion 
of his property. On the 28rd of October, 
1882, he executed a willin favour of one Sheo 
Singh, the son of his cousin Narain Singh. 
Subsequently to that, however, on the Lith 
of February, 1888, he executed a second will 
whereby he cancelled the former will and 
devised his property to his widow, Musammct 
Tejan Kuar. The latter remained in posses- 
sion of the estate up to the 18th of November, 
1905, when she died. Thereupon the present 
plaintifs-appellants, who include among them 
the reversionary heirs, being the first cousins 
or first cousins’ sons of Puran Singh, claimed 
the estate. The daughter Chet Kuar also 
claimed the property. Inthe mutation case 
the Revenue Ootrt decided in favour of 
Musammat Chet Kuar. Hence this suit to 
recover 15/16ths of the property. Sheo 
Singh, the son of Narain Singh, not having 
put in a claim. 

The plaintiff pleaded that under the custom 
existing in the clan and the family daughters 
were excluded from inheritance and that 
therefore the reversioners wêre entitled to re. 
cover the property. The defendant Chete 
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Kuar set upa will dated 11th of February, 
1888, whereby she claimed that an absolute 
estate of full ownership had been passed to her 
mother; and also seb up an oral will alleged 
to have been made by her own mother in her 
favour “a few days prior to her death. She 
denied the existence of the alleged custom 
also and claimed to inherit as the daughter of 
the last male owner. 

The lower Court framed six issues and held 
upon them as follows:— 

First, that under the family and tribal 
custom the daughters are excluded from in- 
heritance; 

Secondly, that Puran Singh duly executed 
the will of 11th February, 1888; 

Thirdly, that it was a valid will and con- 
ferred an absolute right of full ownership on 
the widow; : 

Fourthly, that the oral will put forward 
by Chet Kuar had not been proved; 

Fifthly that there had been no misjoinder 
of parties ; and 

Stathly, that the plaintiffs were not en- 
titled to any relief. 

The suit was dismissed with costs. : 

On appeal the plaintiffs attack the find- 
ings of the lower Court on the second and 
third issues, namely, as to the execution of the 
will by Puran Singh and 2ndly the validity of 
the will, or thatit conferred an absolute right 
of ownership. The defendant has filed objec- 
tions in respect to those issues which have 
been found against her by the lower Court. 

The points for decision are whether Puran 
Singh executed the will of 1lth February, 
1888, and secondly whether it is a valid will 
conferring an absolute right of ownership 
upon the widow, Tejan Kuar, or not. 

In regard to the execution of the wil the 
defendant examined Mewa Ram the scribe, 
Nittya Ram an attesting witness, and herself. 
The will is dated the llth of February, 1888, 
and the registration cndorsement shows that 
it was presented on the same day for regis- 
tration at the neighbouring registration office 
at Pihani. It was registefed on the same 
date. The endorsement contains the descrip- 
tion of the executant and also a note to the 
effect that the registration officer was person- 
ally acquainted with the execufant Puran 
Singh and that Puran Singh admitted the 
exccufion of the will. Puran Singh was an 
illiterate person andhis signature to the will 
was by the pen of one Shankar Singh. The 
e 
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latter was also an attesting witness. Lal 
Bihari and Nittya Ram were the two other 
attesting witnesses. Of these persons Shan- 
kar Singh is dead. Mewa Ram and Nittya 
Ram have been examined. The witness Lal 
Bihari was summoned by the defendant but 
did not appear and finally at her request a 
warrant was issued for him and he was ar- 
rested. But when he was brought into Court, 
the defendant naturally did not examine him 
as there was every reason to believe that he 
was a hostile witness. He was not examined 
by the plaintiff either. Mewa Ram, Nittya 
Ram and Chet Kuar have all sworn to the 
execution of the will by Puran Singh. Their 
evidence is very strongly confirmed by the 
registration endorsement on the back of the 
document. No reason worthy of consideration 
has been shown to us why this evidence should 
not be accepted; and T agree with the lower 
Court in holding that Puran Singh executed 
the will. 

The next question is whether he knew and 
understood what was in the will and what he 
was doing. It is not urged that he was in- 


` sane or imbecile or incapable of understanding 


what he did. It is true that he was an old 
man of some 60 or 70 years but no suggestion 
is made in this Court that he was not in pos- 
session of his senses. He lived for some four 
years after the execution of the document, 
That he understood the nature of a will there 
can be but little doubt, for he had already 
executed one, some six years previously in 
favour of one of his relatives. The scribe 
Mewa Ram in 1888 was a clerk in the Sub- 
Registrar’s office of Pihani. He tells us that 
he had known Puran Singh for about a year 
previous to 1888; that Puran Singh came to 
him, told him what he was to write in the 
will: that he drafted it accordingly, read it 
over to him, and he approved of it; and that 
then he faired it out. He was present at the 
time of registration. He tells us that the 
executant was in his full senses at the time. 
No reason is shown for disbelieving this 
witness. It is nowhere suggested that he is 
partial to the defendant. Naturally after the 
lapse of nineteen years he cannot remember 
minute details. It is suggested that, as the 
document is written in good Urdu language 
such as Puran Singh himself probably would 
not bave used, the scribe may have put into. 
it more than the executant actually intended 
and may not have understood what was read 
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over to him. I can see nothing in the evi- 
dence to warrant this suggestion. The tes- 
tator must have given his own ideas to the 
scribe and there was no reason why the scribe 
should have entered into the document more 
or less than what the testator desired. 

The defendant Chet Kuar stated on oath 
that she accompanied Puran Singh to Pihani 
because she herself was ill at the time and 
the Sub-Registrar was a physician and she 
was taken in order that he might be consult- 
ed. She also testifies to the effect that it 
was Puran Singh who supplied the scribe 
with the materials for the will. She states 
that she was present at the time of registration. 
She also tells us that the question of the will 
had been discussed for fully a month before 
its execution; that Puran Singh had previ- 
ously executed a will in favour of Sheo Singh 
which is mentioned in the will in dispute; and 
that when Sheo Singh quarrelled with him 
her father decided to execute a will in favour 
of his wife. Nittya Ram the third witness is 
also illiterate. His signature as attesting 
witness was entered on the document by the 
attesting witness Lal Bihari. He also testi- 
fies to the execution of the will and the fact 
that Puran Singh supplied the materials 
therefor to the scribe and that he was in his 
senses. He also admitted that Chet Kuar 
went to Pihani to consult the doctor; but 
there is a discrepancy between his statement. 
and that of Chet Kuar as to whether the 
latter was present when the will was written 
and registered. He says that she, at the 
time of the wriling and the registration, was 
in the bullock-cart. At the end of his cross- 
examination the witness stated that Puran 
Singh asked Mewa Ram to execute a will in 
favour of his wife of his property of which 
she was to have possession during her life- 
time and after her death any (kag dar) was 
to get the property. He added that the will 
was executed simply to avoid the first will 
that he had executed in favour of Sheo Singh. 
This portion of his evidence will require 
notice when [ come to the construction of the 
will, but there can be no doubt whatsover 
that Puran Singh knew what he was about; 
that the will was drafted according to his 
instructions, that it was read over to him and 
that he understood it. On this point I fully 
agree with the lower Court. 

The next question is as to whether the will 
conferred an absolute right of ownership on 
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Musummat Tejan Kuar. After the usual 
prefac> the will recites the fact of the execu- 
tion of the first will of 23rd October, 1882, 
the fact that the testatur cancels it and the 
the reasons for the same. The testator then 
goes on to state that as long as he himself 
should live he will remain in possession of his 
own property, that after his death his wife 
Tejan Kuar was to be malik jaez misl mere 
ke; that is to say (lawful owner just as I 
nm) ; that no other person would be entitled 
to take any part of the estate and that after 
his death his widow would have power to 
execute a will just as the testator had, in 
favour of any person she pleased and that the 
will executed by her would be like anto the 
testator’s will, and that the person to whom 
she devised the property would take the pro- 
perty after her death. It is urged in view of 
the raling of this Court reported in the case 
of Musammat Salta v. Kashi Nath (1) that the 
word malik should not be interpreted as con- 
ferring anything more than the life-interest 
upon the widow. But the latest pronounce- 
ment of the Privy Council upon the interpre- 
‘tation of this word, where property is gifted 
or devised to a Hindu female, is to be found 
in the case of Musammat Suraj Mani 
v. Rabi Nath Ojha (2). It was therein 
held after discussion of the various rul- 
ings on the point that the word malik in 
such a case imports fall proprietary rights 
unless there is something in the context to 
qualify it. Tho fact that the donee was a 
Hindu widow was held insufficient for that 
purpose. Their Lordships of the Privy Coun! 
cil quoted with approval the ruling of the 
Allahabad High Court in Padam Lal vi 
Tek Singh (3). In Basunt Singh v. Muna 
Kuar (4) it was also held that the question, 


‘whether a Hindu widow has acquired, under 


a devise by her husband, a larger estate than 
a widow’s estate is to be decided upon the 
terms of the devise and not on the mere ab- 
sence or otherwise, in the will, of express 
language such as will ordinarily create an 
estate of inheritance. In the present case the 
“malik” is further qualified by the words 
‘misl mere ke” which considerably streng- 


thens the word “malik” and shows clearly 
oy 9 O. G. 119. Š 
2) 35 I.A 17;1I8 M. L.J. 7; 12 C. W. N. 231; 
10 Bom. L. B. 59, 5 A. L. J. 67; PO. L. 7.481; 8 
M. L. T. 14 ` 
(8) 29 A. 217. 
(4) 2 0. C. 326, 
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that the testator was transferring to his widow 
the full power of ownership such as he him- 
self possessed. It is further urged that where 
the testator in the latter portion of the will 
states that his widow shall be empowered to 
execute a will just as he himself could “misl 
mare ke” he gives the widow a power of ap- 
pointment; and this in itself shows that he 
was devising to her not an absolute right but 
a qualified estate. Butit seems to me that 
this very clause is in itself against the ap- 
pellants’ contention. I cannot for an instant 
believe that either Paran Singh, an illiterate 
villager, or the scribe, an ordinary registra- 
tion clerk, had in his mind any idea of a 
power of appointment. The clause, in my 
opinion, was clearly putin by Puran Singh 
to show that his widow was to have absolute 
power over the property as the full owner, 
and to merely relate therein the fact that she 
had power to make a will such as he himself 
had and the person to whom she devised would 
be entitled to take the property. It would be 
remembered that the witness Nittya Ram at 
the end of his cross-examination stated that 
Puran Singh had executed the second will 
merely to set aside the first will and told 
Mewa Ram to draw up a will giving posses- 
sion to his widow for her life so that after 
her death the reversioners might get the 
property. In this respect I cannot accept 
the evidence of this witness Nittya Ram. It 
will be remembered that the attesting wit- 
ness Lal Bihari did his best to avoid coming 
into Court and finally had to be arrested. It 
is clear then that something was happening 
behind the scenes in respect to these witnesses. 
Nittya Ram could not possibly deny the 
execution of the will and its registration, and 
it is only in cross-examination that he made 
this extraordinary statement. His intention 
was clearly to turn the case in favour of the 
plaintiffs. In view of the wording of the will 
itself it is clear to me that he is either a 
knave or a fool, more probably the former 
than the latter. In my opinion the language 
of the will is not in the slightest ambiguous. 
There is nothing in the context to show that 
the testator used the word “malik” in the 
restricted sense whereas there are expressions 
to show that he used it in its full “and com- 
plete meaning. I, therefore, agree with the 
lower Cdurt in Rolding that the will confer- 
red on Musammat Tej Kuar the absolute right 
of ownership in the*property devised to her. 
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In this view of the case the appeal must fail 
and it is unnecessary to consider the objec- 
tions filed by the respondents. 
1 would dismiss this appeal with costs. 
Chamier, J. C_—T entirely agree. 
Appeal dismissed. 


(12 0. C. 164.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Cryin APPrAL No. 249 or 1908. 
March 4, 1909. 

Present :—Mr. Chamier, J: C. 
CHHAB NARAIN SINGH RAE—Ptaintuy 
—APPELLANT 
versus 


SRI KRISHNA DIN AND orugsrs— 


DEFENDANTS—RESPONDENTS. 

Jurisdiction of Civil or Revenue Cow t— Proprieta: y 
or Ex-propiietary title—Interpretation of decree or im- 
strument not exclusively reserted for Rerenue Courto— 
Civil Court not competent to determine class of tenancy 
— Pouer of Civil Courts to decide about expiry of lease— 
Burden of proof—Person not recorded as wnder-pro- 
prietor is bound to piove his title. 

If a notice of ejectment is cancelled on the ground 
that the alleged tenant is not a tenant, the person 
claiming to be landlord cannot suo for possession of 
the land but can sue in a Civil Court fora deolaration 
that the other party has no under-proprietary rights 
in the land. 

A suit cannot be brought in 8 Civil Court for a 
declaration of the class of tenant to which the plam- 
tiff or defendant belongs. If the question, whether or 
not a proprietary or under-proprietary title exists, in- 
volves the interpretation of a decree or instrument, 
under which according to one or other party a ten- 
ancy was created, the interpretation of the decree or 
instrument is not a matter reserved exclusively for the 
Revenue Oourts. Muhammad Ewaz v Maheshur Pa- 
shad, 5 0. O. 118, followed. 

A Civil Court has no jurisdiction to determine 
whether or not a lease has expired and make a de- 
claration accordingly. 

Maheshur Parshad v. Uuhanvnad Ewaz, 7 O. C. 872, 
not followed, 

The burden of proving that a person, who is not 
recorded as an under-proprietor, is an under-proprietor 
lies on the person making the assertion. 

Maharaja Jagatjit v Suiaj Baksh, 8 O. C 145, Raja 
Bhagwan Bakhsh v. Mazhar Husain, 9 O. C. 167, relied 
upon. 

Appeal against the decree of District Judge, 
Rai Bareli, modifying the decree of the Sub- 
ordinate Judge of the same place, dated 8lst 
May, 1907. 

Mr. Zahur Ahmed, for the Appellants. 

Mr. Mohammad Nasim, for the Respondents. 

Judgment.—This isan appeal against 
a decree of the District Judge of Rae Bareli 
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varying a decree of the Subordinate Judge of 
Rae Bareli. 

The facts which give rise to the questions to 
be decided in this case are as follows. 

In 1869 Ram Din, father of defendants Nos. 
1, 2 & 3 sued the father of the plaintiff for a 
sub-settlement. The suit was compromised 
on the terms stated in Exhibit Al, dated 
November 24th, 1869, and a decree was passed 
accordingly. Two other exactly similar snits 
were compromised on the same day and on 
the same terms and decrees were passed 
accordingly. In Jadunath Singh v. Jagannath, 
F. C. A. 83 of 1899, Messrs. Deas and Blen- 
nerhassett held that Ganesh, the plaintiff in 
one of those suits, did not under the compro- 
mise and decree become an under-proprietor 
of the land decreed but only a tenant thereof 
holding under a decree of Court or special 
agreement within the meaning of sections 37 
and 41 of Act XIX of 1868 and section 52 
of Act XXIL of 1886. In view of this deci- 
gion it is admitted by the defendants that 
Ramdin was, under the compromise and 
decree in his case, a tenant only and not 
nuder-proprietor of the land. 

In 1874 Ramdin surrendered his lease to 
his landlord and in the same year obtained 
from bim a patta dated March 17th (Exhibit 
A6) which runs as follows :— 

Name of Mauzah Pari, Parganah Salon. 
and Parganah., 
Name of lessor .. Sheo Dat Singh, resident 

and Talukdar of Nain. 
Ramdin, resident and ze- 
mindar of Mauzah Pari. 


Name of lessee ... 


Area .. 46 Bighas 17 biswas 6 bis- 

i wansis and 25 Mahwa 
trees. 

Rent . Rs. 100. 

Kaifiyat .. This patia is given in res- 


pect of 46 biswas 6 bisi; 
sir land and 25 Mahwa 
trees specified below for 
the term of regular 
settlement Bandobast 
Pukhta. Thə said ze- 
mindar should with all 
confidence take posses- 
sion of the land and 
cultivate it. The rent 
will be neither raised 
nor lowered. He should 
pay only the lease money 
of Rs. 78 t.e, Rs. 100 
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the jama fixed leas Rs. 22 
onaccount of Nankar. 
The rent will be realized 
by instalments ; ro these 
few words are written 
as a patta so that it may 
serve as a Sanad. 

Upto 1302 F. Ramdin was recorded as a 
tenant. The term of the settlement expired 
in 1803 F. and Ramdin died in 1305 F. De- 
fendants Nos. 4 to Gare mortgagees from 
defendants Nos. 1 to 3. i 

The plaintiff issued a notice of ejectment 
to the defendants for 1313 F. whereupon they 
sued to have it cancelled on the ground that 
the land was their under-proprietary sir, that, 
they held possession under a perpetual lease 
dated March 17th, 1674, and that they were 
old zemindars of the village. In February 
1905 the Revenue Court cancelled the notice. 
The Assistant Collector was disposed to hold 
that the present defendants were occupancy 
tenants but he pointed out that even if they 
were tenants at will they were not liable to 
ejectment as only 5 years had elapsed since 
the death of Ramdin when they were admit- 
ted to the tenancy. 

The plaintiff brought this suit in February 
1907 claiming (1) a decree for possession, (%) 
a declaration that the patta of March 17th, 
1874, inured only for the life-time of Ramdin 
and the defendants have no right to hold the 
land under it, and (3) a declaration that the 
defendants have no under-proprietary right 
in the land and are Hable to be ejected by 
notice. The Subordinate Judge held that the 
defendants were tenants and not under-pro- a, 
prietors, that the Civil Court could neither 
give the plaintiff a decree for possession nor 
decide to which class of tenants the defend- 
ants belonged. He accordingly made a dec- 
laration that the defendants had no under- 
proprietary rightsin the land and dismissed 
the rest of the claim. The plaintiff appealed 
and the defendants filed cross-objections. The 
District Judge dismissed the appeal but al- 
lowed the objeotions holding, as I read his 
judgment, that, Ramdin acquired under-pro- 
prietary rights under the lease of 1874, 

Mach argument has been addressed to me 
on the question of the jurisdiction of the Civil 
Court to entertain this suit. Itis settled Law 
in Oudh that if a notice of ejectment» is can- 
celled on the ground that the alleged tenant 
is not a tenant, or is primé facie nota tenant, 
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the landlord z.e., the person claiming to be 
landlord cannot sue for possession of the land 
but can sue in the Civil Court for a declara- 
tion that the other party has no under-pro- 
prietary rights intheland. Similarly if the 
suit to contest the notice of ejectment is dis- 
missed on the ground that the plaintiff is a 
tenant, he can suefor adeclaration that heisun- 
der-proprietor of the land Lachman v. Parsotam 
Das (1), Raja Mohammad Ali Khan v. Prag 
Singh (2), Baja Muhammad Mumtaz Ali Khan 
v. Ram Mitan Bibi (3), Raghubar v. Raja Rampal 
Singh (4), Sheo Ratan Singh v. Abbas Bandi (5), 
Lal Jang Bahadur Singh v. Bisheshur Bukhsh 
Singh (6), Har Dayal v. Udit Narain 
Singh (7), Raja Mumtaz Ali Khan v. Sarju 
Singh (8). Itis equally well settled that a snit 
cannot be brought in a Civil Court in Ondh 
for a declaration of the class of tenant to which 
the. plaintiff or defendant belongs. See 
Ugar Sen Singh v. Ram Dat(9), Janki Parsad 
v. Salig Ram (10), Raghubar v. Raja Rampal 
Singh (4), the decision in Sarabjit Singh v. 
Madho Singh (11), cannot be supported. 
It is also settled that a suit cannot be brought 
ina Civil Court in Oadh for possession of 
land on the ground that a lease held by the 
defendant has expired but a suit may be 
brought for possession on the ground that a 
lessee for life of the land has died and the 
defendants in possession who claim to succeed 
him under the lease are trespassers, see Muham- 
mad Hwaz Ali Khan v. Makeshur Pershad (12), 
Raja Rudra Partab Sahai v. Debi Pershad (13), 
Madho Singh v. The Deputy Oommussioner 
etf Bara Banki (14) and F. C. A. 10 of 1907. 
The learned pleader for the plaintiff con- 
tends that the present suit isone of the kind 
last mentioned, therefore, the plaintiff is en- 
titled to sue for possession. I cannot accept 
this contention. When Ramdin died the 
plaintiff instead of treating the defendants as 
trespassers treated them as tenants for several 
years and ultimately attempted to eject them 
as tenants. Moreover, the patta of 187-4, if it 
did not confer under-propriefary rights or 
the rights of a perpetual lessee upon Ramdin, 


1) S: O 254. (8) 9 O. ©. 292. 
2) 8 0. 260. (9) 1 O. C. 210. 
(3) S. 06281. @ (10) 20. 0. 98. 
(4) 3 O. ©. 365. (11) 4 O. C..180 
(5) 4 O C. 176 (19) 5 O. 0. 118. 
(6) 40 C. 314 ° (18) 8 O. C. 13. 
(7) 8 O. Q. 80, (14) 80. C. 61, 
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certainly operated as a lease for the term on 
the settlement and if the plaintiff wished to 
eject the defendants on the expiry of that 
term he should have taken proceedings against 
them under the Rent Act. I hold, therefore, 
that the claim for possession is not main- 
tainable. 


There appears to me to be room for doubt 
whether a cause of action has arisen for n 
claim that the defendants have no under-pro- 
prietary rights. (See the case of Rani 
Dharamraj Kuar v. Bhondu Khan (15); 
but this point has not been raised and I, 
therefore, deal with the claim on its merits. 
At the date of the patta of 1874 Ramdin was 
not an under-proprietor of the village. Ac- 
cording to the decision of this Court in Jadu 
Nath Singh v. Jagan Nath, F. O. A. 
No. 83 of 1899 his rights cannot have been 
superior to those of a tenant hold- 
ing under a special agreement or decree 
of Court. There are no, words in the patta 
indicating an intention to create or confer 
under-proprietary rights. I cannot infer an 
intention to create under-proprietary rights 
from the use of the words “sir” and “ ge- 
mindar.” The use of these words may be due 
to the fact that Ramdin was a descendant of 
the old zemindars and the land to which the 
patia related was part of the old str of the 
zemindars. Both words are merely descrip- 
tive and cannot be held to have been used 
with the object of creating and conferring 
upon Ramdin under-proprietary rights. The 
patta differs widely from that which was the 
subject of dispute in Balbhaddar Singh v. 
Ram Singh (16). The defendants have 
never been recorded as under-proprietors, 
therefore, the burden of proving that Ram- 
din had under-proprietary rights lies clearly 
upon them [Maharaja Jagatjtt Singh Bahadur 
v. Suraj Bakhsh Singh (17) and Raja Bhagwan 
Bakhsh Singh v. Mazhar Husain (18) ]; I hold 
that they have failed to discharge it. 


The last question is whether I can in this 
case decide whether the defendants are now 
entitled to hold the land under the patta of 
1874 or are mere tenants-at-will. Itis quite 
clear that I cannot declare that the defend- 
ants are mero tenants-at-will, This Court 


Gey 80 C. 84 
(16) 3 O. C. 65 reported on appeal in 25 A. 1 


I. A. 203 
(17) 8 O. C. 145, (18) 9 O. ©. 167. 
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has repeatedly declined to make such a dec- 
laration. From this it seems to follow that 
I cannot declare that tho defendants are or 
are not entitled to hold the land under the 
patiah of 1874 as this would be equivalent to a 
declaration of the class of tenant to which the 
defendants belong—a declaration which this 
Court has repeatedly declined to make. But 
the learned pleader for the plaintiff has re- 
ferred me to several cases in which leases more 
or less resembling that now in question have 
been constraed by the Civil Courts. He con- 
tends that they apply to the present case. 
The first case to which he refers is that of 
Balbhaddar Singh v. Ram Singh (16). That 
was a suit for a declaration that the defend- 
ants had no under-proprisetary rights in certain 
land. The defendant relied upon a patta 
which the Court had to construe in order to 
decide whether the defendant had or had not 
an under-proprietary right. All the other 
cases relied upon except one may be dealt 
with together. In Raja Rudra Partab Sahat 
v. Debi Parshad (18), Madho Singh v. Deputy 
Commissioner, Bara Banki (14), Mahabir Prasad 
v. Syed Usuf Hossein, F.C. A. No. 9 of 1906 
and Batjnath Sahat v. Lal Ramesh Singh, 
F. C. A. No. 10 of 1907; all of which were 
appeals arising out of suits for possession on 
the allegation that the defendants were tres- 
passers, the Civil Court construed leases. It 
was necessary to construe those leases in 
order to determine whether the defendants 
were tenants or trespassers. The 5 cases 
just now referred to merely afford illustra- 
tions of the rule laid down in Mohammad 
Ewaz Ali Khan v. Maheshur Parshad (12) that 
if the question whether or not a proprietary 
or under-proprietary title exists involves the 
interpretation of a decree or instrument under 
which according to one or other party a 
tenancy was created, the interpretation of the 
decree or instrument is not a matter reserved 
exclusively for the Revenue Courts. In such 
cases Civil Courts are bound to construe leases 
in order to dispose of suits which are plainly 
within their jurisdiction. The only case which 
in any way supports the contention of the learned 
pleader forthe plaintiff is that of Maheshwar 
Parshad v. Babu Muhamad Ewoz Ali Khan 
(19). Inthe judgment in that case (see pages 
878 330) there are some remarks which seem 
to suggest that a Civil Court may in a case 
like tho one befere me determine whether or 
(19) 70 © 872, . 


not a lease has expired and make a declara- 
tion accordingly. If those remarks are cor- 
rect, it would seem to follow that a Civil 
Court may make a declaration as to the inci- 
dents of a tenancy or holding, for example, 
that a person is a mere tenant-ut-will or is 
holding over after the expiry of a lease, This 
view seems to me to be clearly contrary to 
the tenor of a long series of decisions in this 
Court. On the authorities I hold that it is 
not open to me in this case to declare that the 
defendants are or are not entitled to hold 
under the patta of 1874. I can only declare 
that they have no under-proprietary rights in 
the land 'in suit. It is for the Revenue 
Courts to decide the class of tenant to which 
the defendants belong. I allow the appeal, 
set aside the decree of the lower appellate 
Court and restore the decree of the first Court. 
The defendants must pay the plaintiff's costs 
here and in the lower appellate Court. 
Appeal allowed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Ssconp Crvi Arrear No. 978 or 1907. 
July 18, 1909. ¢ 
Present :—Mr. Justice Chitty and Mr. Justice 
Carnduff. 

MOHAMAD YUSUFFE AND OTHERS— 
DEFENDANTS——APPELLANTS 
versus 
JASHODHA KUMAR DAS PURKAISTA 

AND (THERS— PLAINTIFFS— RESPONDENTS. ` 

Mortgage—Sule with contract of re-purchase—Con- 
struction of documenta. 

Where a document purported tobe a sale ont 
and ont and under it tho purchaser took posses- 
sion of the property, and on t^e same day there 
was an ekrarnamah to the effect that if the purchase- 
money was repaid within four years the purchaser 
would be bound to give up the property: Held, 
that the deeds did not constitute a mortgage 
bnt a sale with a contract for re-purchase. 

Kinuram Mondol v Nitye Chand Sirdar, 11 C. W. 
N. 400, followed. 

Mutha Venkatactelapats v. Pyanda Venkatachelapati, 
27 M. 348, distinguished. 

Appeal from the decree of the Additional 
District Judge of Sylhet, dated March 25, 
1907, reversing that of the First Munsif 
of Sylhet, dated June 8, 1906. 

Moulvi Serajul Islam, for tue Appellants. 

Babu Joy Gopal Ghose, for the Respondents. 

Judgment.—Theonly question which 
arises in this appeal is whether the transge- 
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tion between the parties was a mortgage 
by conditional sale, or was an out and out 
sale by the plaintifs to the defendants 
with a contract for re-purchase within 
four years. This question depends on the 
construction to be placed upon the documents 
in the case. The kabala is not before us 
but itis admitted that it was an out and 
out sale for a sum of Rs. 625. The deed 
war registered and, under it, the defend- 
ants took possession of the property. On 
the same day that the kabala was executed, 
an ekrarnama was signed by the predecessor 
of the defendants, and it contained these 
terms :—“ I promise to you in the presence 
of the witnesses to my purchasing kabala 
noted on the margin that if you repay 
Rs. 625 the amount of purchase-money, 
and the amount of costs incurred by mo 
for the purchase within four years from 
this date then I or my successors will be 
bound to give up in your favour the aforesaid 
lands and Jamas. If you do not repay the 
money, you shall not be entitled to lay 
any claim after expiry oftheterm.” There 
is nothing-in that document to indicate that 
Rs. 625 had been advanced by way of 
loan or that the lands were taken by the 
defedants as security for such loan or that 
there was any question of repayment of a 
loan. In this respect, the case appears to 
us to be not distinguishable from the case 
of Kinuram Mondolv. Nitye Ohand Sirdar (1). 
The contemporaneous document in that case 
etvas in terms very similar to that in the 
present case. This case is distinguishable 
from that of Mutha Venkatachelapati v. Pyanda 
Venkatachelapaty (2), because in that case 
the contemporaneous document distinctly 
indicated that the transaction was by way 
of mortgage. It was there held that such 
a document required registration and was 
not admissible in evidence and could not 
affect the property in quegtion. If the 
ekrarnama was simply a contract for re- 
purchase, as we think that it is, if could 
not require registration and the plaintiffs’ 
sunit would be simply for specific perform- 
ance of that agreement. Inform, the plain- 
tiffs’ suit appears to ns to be one for specific 
é e x A 
performance. The prayeris one calling upon 
the defendants to egecnte a kabala in res- 
pect of the lands in suit on repayment by 


e 
(1) 11 C. W, N. 400, _ (2) 27 M. 348, 
a 


the plaintiffs of the purchase-money and 
costs. For these reasons, we think that the 
decision of the Additional District Judge is 
correct and the appeal is, accordingly, dismiss- 
ed with costs. 

Appeal dismissed. 





(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
AppraL No. 107 or 1907. 
March 31, 1909. 

Present :—Mr. Justice Mynro and Mr, Justice 
Abdur Rahim. 
KAKKOLANGARA PASHAYAGATH 
SAYID IBRAHIM TANGAL AND OTHERS 

À — Å PPELLANTS 
versus 
KERALA VARMA VALIA RAJAH 


AVERGAL or CHIRAKKAL— RESPONDENT, 

Land Acquisition Act (I of 1894), 8. 30—Claun to 
land acquired by Government—Olaunant to prove title 
or effective occupation—Proof of ‘possession of ad- 
joining lands or part? of un entire area, wherein 
land acquired7s siftate—How far evidence of posses- 
sion of ths land acquired— Possession by wrong-duer. : 

To support claims, to lands acquired, under sec- 
tion 80 of the Land Acquisition Act (I of 1894), 
the claimants must show title, or, in the absence 
of title deeds, effective occupation. 

Evidence of acts of ownership over lands in the 
vicinity or of parts of the entire plot, in which 
the land acquired is situate, is evidence of de 
Jacto possession of the land acquired only in the 
case of rightful owners, and the rule should be 
applied with caution and reservation in favour of 
8 wrong-doer. 

Mohin: Mohun Roy v. Promoda Nath Roy, 24 C. 256 
at p. 259; 1 C. W. N, 304, referred to. 

The appellants laid claim to a land acquired by 
Government on the groundthat it belonged to a 
mosque in their possession. The respondent claimed 
it as belonging to a temple of which he was the 
urallar, It was foundon the evidence that the 
land acquired was for some time used as œ Moplah 
burial ground, but its use as such was lattorly 
abandoned. The respondent was not proved to have 
used it at any timo though evidence was offered of 
his possession of lands in the vicinity. The Dis- 
trict Judge directed the appellants to pay to the 
respondent the compensation awardod to them by 
Government + 

Held, reversing the District Judge’s order, that 
as neither party was found to be in possession, 
there was no reason why, on the objection of a 
person not proved to be im possession, the ap- 
pellants should bo made to refund the compensa- 
tion paid to them by Government. 


Appeal against the award dated 7th day of 
March 1907, passed by the District Court of 
North Malabar in Land Acquisition Case No. 
189 of 1906, 
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Mr. J. D. Rosario and Mr. 
Nair, for the Appellants. 

Mr. P. R. Sundara Atyar, Mr. V. Ryen 
Nambiar and Mr. K. M. Krishna Kurup, for 
the Respondent. 

Judgment.—tTwenty-seven cents of 
land in Baliapatam were acquired by Govern- 
mont and a compensation of Rs. 100 was 
awarded and paid to the appellants, claimants 
Nos. 2 to 7, who are the urallars of the Balia- 
patam Janunath mosque. A claim was sub- 
gequently putin by the Chirakkal Rajah— 
lst claimant and respondent in this appeal— 
on bebalf of his Kalarivathukkal Devasam 
and the matter was referred to the District 
Court under section 30 of the Land Acquisi- 
tion Act. The District Judge decided that 
the land acquired belonged to the Devasam 
and directed the appellants to refund for 
payment to the Ist claimant, the compensa- 
tion which had been paid to them. 

The appellants contend that the Innd in 
dispute belongs to their Janunath mosque 
and that, even ifit be held that the right 
of the mosque is not made out, the title of 
the Devasam is not proved, and that, therefore, 
the award of the District Judge must be set 
aside, 

The land acquired is situated in Survey 
No. 51/1 which, with the Survey No. 30, 
which adjoins it on the south forms a piece 
of waste ground marked A in the plan lying 
immediately to the west of the Devasam. It 
is clear from the evidence on both sides that 
there are numerous graves in the waste 
greund, and everything points to the graves 
being Moplah graves. Itis also clear, how- 
ever, that none of the graves are recent. Some 
witnesses for the appellants did depose to 
burials in recent years, but they were unable 
to pointout any recent graves and we have 
no hesitation in rejecting their evidence as 
untrue. There is no reliable evidence of 
burials in thetract within the memory of 
any person now living. It is clear, therefore, 
that although the plot (A) seems to have 
been used asa Moplah burial ground its use 
as such was abandoned long ago. The 
present Moplah burial ground in Survey No. 
15 is separated from the plot (A) by the 
public road. - 

From the fact that the plot (A) contains 
old Moplah graves it is argued that it must 
have belonged to Moplahs. Granting that 
this is so, it does not follow that the plot 


M. Kunjunni 


belongs to the Janunath mosque. The 
mosque has no documents showing title to it, 
nor is there any evidence from which the title 
to the mosque could be properly inferred. 
The mosque does not even adjom the plot 
but is situated two or three furlongs to the 
North-West. We must find, therefore, that 
the land acquired is not proved to belong to 
the Janunath mosque. 

The next question is whether the title of 
the Devasam has been made out. The Devasam 
has no documents showing title to the land 
acquired, but an attempt has been made to 
prove title otherwise. Exhibit H isa docu- 
ment of 1869 executed in -favour of the Ist 
claimant’s Kovilagam in respect of plot E 
in the plan which lies to the east of Survey 
No. 51/1. The northern and western boun- 
daries are given as waste parambas belonging 
to Kalarivathukkal Devasam. Exhibit K is a 
document of 1877 in favour of the lst clai- 
mant’s Kovilagam and we find the same 
paramba given as the northern and southern 
boundaries of the land dea'tt with. These 
documents show that some land in the present 
Survey No. 51 was being claimed by the 
Devasam. They do not help us to determine 
how much of the survey number was claimed - 
and whether the land acquired was part of 
the land claimed. 

The evidence of the 9th witness for the Ist 
claimant, which we see no good reason to 
distrust, shows that in 1375 he asked the 
permission of the Chirakkal Rajah to build a 
shed for postal ronners ata spot a little tos 
the southwest of that acquired. The witness 
was transferred in 1881 and there is no 
evidence thatthe shed existed after that 
date. When the witness returned in 1889 
the shed had disappeared. The 7th witness 
for claimants Nos. 2 to 7 was Post Master of 
Baliapatam from 1882 to 1884 and never 
saw any shed. Inthe North-Eastern corner 
of Survey No. 51/1 there are quarries which 
are marked “A2 and A3 inthe plan. The 
evidence of the Commigsioner’s second witness 
for claimants Nos. 2 to 7 shows that these are 
old quarries and that at the time of his in- 
spection they were covered with grass and 
showed no signs of recent stone cutting. 
The lst claimant has attempted to “show by 
Exhibit D and evidence of his 4th and 5th 
witnesses that his permission was taken when 
stones were cut in these quarries, Exhibi D 
of 1872 is 8 compromise of a- criminal com- 
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plaint brought by a person who had obtained 
a grant of some land from the Chirakkal 
Rajah and charged certain persons with 
cutting stones without his consent. Reference 
is made to a deed in which the lands granted 
were specified. That deed is not, however, 
produced and there is nothing in Exhibit D 
to show that it refers toany part of Survey 
No. 51. The 4th witness says vaguely that 
as Thiyas cut stones in the quarries in ques- 
tion without consenta suit was filed some 
time between 1872 and 1874. The 5th 
witness simply says that stones were being 
cut from the quarries with the Rajah’s con- 
sent. He is an interested witness, being the 
shanty ofthe temple. We are not prepared 
to hold on this evidence that the Ist clai- 
mant has exercised any right of ownership 
over the quarries. The existence of the 
quarries may be yuite well explained by the 
existence of the adjoining tombs for which 


.Stones were required. 


Exhibit E shows that in 1892 the agent of 
the Devasam filed a criminal complaint 
against 3 Moplahs for having taken a corpse, 
along the foot of the western gopuram of the 
temple, with the intention of polluting the 
temple, instead of taking it along the ordinary 
road. The matter was compromised by Ex- 
hibit F, the accused persons undertaking to 
carry corpses in future along the Baliapatam- 
Cannanore road to the west ef Survey No. 
51 according to past practice and not through 
the land to the east of the road. This inci- 
dent does not necessarily show anything more 
than that the temple authorities objected to 
corpses being brought near the temple so as 
to pollute it and that the accused agreed to 
respect this objection in order to escape a 
criminal prosecution. 


Survey No. 126 is situated on the west of - 


the SBaliapatam-Cannanore road. Before 
that road was made some 60 years ago Survey 
No. 126 and the plot A formed continuous 
plot of land. Exhibit M of 1868 shows that 
the Chirakkal Rajah granted portion of 
Survey No. 126 to Government for use aso 
cart stand while Exhibit 0 of 1905 shows 
that compensation was subsequently granted 
to the Rajah for the portion so used. This 
evidence is relied upon as making it probable 
that the plot A also belongs to the Rajah. 
But oy the same principle it might be argued 
that the plot A belongs to the owner or 
owners of the admitted Moplah burial ground 


in Survey No. 15 which is only separated from 
plot A by the road. 

At the time of the survey in 1893, as ap- 
pears from Exhibit D D, the whole of Survey 
Nos. 51 and 30 were treated as belonging 
to the Devasam and the 12th witness for the 
lst claimant proves that the Rajah paid for the 
expenses of planting the survey stones. The 
Rajah also claimed these survey numbers for 
the Devasam at the settlement of 1903 and 
rough pattah Exhibit G was issued in his 
name. Exhibit LL, however, shows that the 
Rajah’s claim to Survey No. 51 was disputed 
by the Baliapatam Atyaram, which means 
literally the Batiapatam Thousand and may 
refer to the Baliapatam people or the Balia- 
patam mosque. Exhibit S shows that the 
mosque was claiming Survey No. 51. Soon 
after the issue of Exhibit G the mosque by 
Exhibit RR claimed Survey No. 51 and later. 
on in 1905 claim was laid to Survey No. 30 
also. Vide Exhibits VII and XIV. This 
delay in claiming survey No. 30is immaterial, 
as it is Survey No. 51 with which we are 
really concerned. All that these proceedings 
at the survey and settlement show is that 
the Rajah was claiming the land. They are 
not sufficient to show that he had either title 
or effective occupation, and it is to be 
observed that his claim was disputed as soon 
as it became publicly known. 

The evidence of the Commissioner, 2nd 
witness for claimants Nos. 2 to 7 shows that 
part of the steps leading to the western 
gopuram of the temple is in plot (A), while 
the evidence of the lst and 9th witnesses 
for these claimants taken with the evidence 
for the 1st claimant leaves no doubt that 
the path running from North to South 
in the eastern plot A is regularly used 
for temple processions &c. It seems not 
improbable, therefore, that the Devasam owns 
some landin plot A, but the question is, how 
much does it own, and does its ownership 
extend tothe portion which has been acquired P 

Evidence has been given to show that 
during the temple festivals worshippers as- 
semble in Survey No. 51/1 and that various 
acts are dane therein. The lst witness for 
the 1st claimant says thatthe worshippers 
collect on survey No. 51 at feast times, 
that processions go slong the path (Y), 
that fire works are let off near the banyan 
tree and that ‘the only use made of the path 
which runs across Survey No. 51 from eas} 
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to west is that people walk along it from 
the public road to the temple. From the 
evidence of the 2nd and 3rd witnesses it 
further appears that Pulayars, when they 
attend the festival, take up their position 
some distance to the North-East or north 
of the land acquired. From the evidence 
of the 5th witness it would appear that 
the banyan tree near which fireworks are 
let off is the banyan tree to the west of 
the temple and north of the path. This, 
however, is still well tothe east of the land 
acquired. It is at this banyan tree that 
Kalasams are said to be kept According 
to this witness Pulayars stand on the east 
of the land acquired. This witness further 
states that processions while they go from North 
toSouth never go to the east, so that the path 
is not used for procession. From the evidence 
of the 7th and 9th witnesses it is gathered 
further that on festival occasions people offer 
goods for sale on each side of the path. 

The remaining evidence carries the case 
no further, and it isclear that all import- 
ant matters connected with the festivals 
take place in the vicinity of the temple 
itself and to the east of the land acquired. 

The evidence relied upon by the lst claim- 
ant has now been summarised. No specific 
act of ownership in respect of the land 
acquired has been shown by the lsb claim- 
ant, and as already observed he has no 
document showing title to that land. We 
do not think that a sufficient foundation has 
been laid to justify us in inferring that 
the land acquired belongs to the lst claim- 
aut. There is no evidence that before ib 
was used as a Moplah burial ground the 
land belonged to the Devasam. The use of 
the land as a burial ground no doubt appears 
to have been abandoned long ago, but this 
does not raise any presumption that the 
land belongs tothe Devasam. The Devasam 
must show that it has title, and having 
no title deeds must show effective occupa- 
tion. Whathas been attempted to be shown 
is that the Ist claimant exercised acts of 
ownership in so many parts of plot A and 
land in the vicinity that it may reasonably 
be inferred that the land acquired also 
belonged to him. As has been shown above, 
however, the evidence of such acts of owner- 
ship which is entitled to credit is very 
slight, save perhaps with regard to that 
portion of plot A which is in the immedi- 


ate vicinity of the temple. As was pointed 
out in Mohini Mohan Roy v. Promoda Nath 
Roy (1), “acts of possession over a part 
of any immovable property may no doubt 
in many cases be evidence of de facto 
possession of the whole as has been ex- 
plained by Baron Parke in Jones v. Wil- 
liams and by Lord Blackburn in Lord 
Advocate v. Lord Blontyre. But that rule 
operates with full force only in favour of 
the rightful owners, and it should 
be applied with caution and reservation, if 
at all, in favour ofa wrong-doer; for this 
reason among others, that the right to the 
whole which makes the possession of a part 
equivalent to the possession of the whole, 
and forms the connecting link between the 
whole, and the part in one case is wanting 
in the other. In the case of a wrong-doer 
claiming to possess the whole by reason of 
possession of a part, it is often difficult 
to say in the absence of the connecting 
link of title, how far the whole extends. 
This want of this connecting link may in’ 
some cases be supplied by others, such as 
close connection and interdependence between 
the part actually -possessed and the whole, 
of which it is claimed to be apart. But 
except in such special cases the possession 
of a wrong-doer should be held to be con- 
fined to what he is actually in possession of.” 
As we cannot start with the presumption 
that the lst claimantis the rightful owner the 
same principle is applicable in the present case, 
and there is no ground for treating this as one 
of the special cases above referred to. We 
find, therefore, that the Ist claimant has failed 


to make oub that the land acquired belongs °° 


to him. This being so the award of the 
District Judge must be set aside, for al- 
though we have found that the land is not’ 
proved to belong to the mosque, still the 
compensation has been paid tothe urallars 
of the mosque, and there is no reason why, 
on the objection of a person not proved to 
be interested in the land acquired, they 
should be ordered by the Court to refund 
the compensation paid to them. As the 
parties have both failed to prove that 
they are interested in the land acquired they 
will bear their own costs throughout. 


Appeal allowed. 
(1) 24 0. 256 at p. 259; 1 O. W. Ne 30£ > 
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PRIVY COUNCIL. 
APPEAL PROM BENGAL. 
May 11, 1909. 
Present — Lord Atkinson, Lord Colling, 
Lord Shaw, Sir Andrew Scoble and 
Sir Arthur Wilson. 
RAM CHANDRA MARWARI AND oruers— 
PLAINTIFFS—APPRLLANTS 


versus 
RANI KESHOBATI KUMARI AND OTRERS— 
DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1652), a 88— 
Deposit of moitgage-monsy by mortgagor—Full dis. 
chirge— Withdrawal of depasit mmey by murtgage?, 
effect of —Rstoppel. 

The mortgagor deposited a certain sum of monoy 
under section 83 of tho Transfer of Property Aot, 
in fall discharge of a certain mortgage. The 
mortgagee informed the Oourt that the amonnt 
deposited was insuficient and prayed that the 
mortgagor be required to deposit tho balance Sub. 
sequently tho mortgagee’s agent drew out the money 
which was applicd to tho mortgagee’s own nse. 

Held, that the mortgagee was estopped from 
suing for the balance, as the money which was 
lodged in fall discharge of the liability could only 
be drawn ont by the mortgagee in full discharge 
of that liability, and the Oourt had no jurisdic- 
tion, save with tha consent of the mortgagor, to 
permit the money deposited to be drawn out of 
Court on any terms other than those imposed by 
the Statute. ` 

Appeal from the decree of the Calcutta 
High Court, dated J anuary 14, 1905, reported 
at 1 C. L. J. 182, 2 


Mr. DeGruyther K. C. and Mr. Hddis, for 
the Appellants. 5 
Mr. Kenworthy Brown, for the Respondents, 
Judgment.—this is an appeal from 


°° a decree of the High Court of J udicature at 


Fort William in Bengal, dated the 14th 
January, 1905, affirming a decree of the 
Subordinate Judge of Dumka, Sonthal Pergun- 
nahs dated the 4th September, 1901, by 
which the suit of the plaintiffs (the appollants) 
was dismissed. Tho facts, so far as it is 
necessary to ntate them, are as follows. 

On the 27th July 1885, Raja Udit Narayan 
Singh, since deceased, executed a morigage 
of his taluka of kasba in ‘favour of one 
Harbhakt Das, now also deceased, for a sum 
of Rs, 34,000, bearing interest at the rate of 
l rupee per cent, per mensèm. The mortgage 
deed contained a provision that, on default 
being made in the payment of interest at the 
stipulated dates, compound interest should be 
charged at the same rate t.6., 12 per cent, per 
annum. Atthe date of the Mortgage, the 


mortgagee carried on the business of eloth 
merchamt and money-lender at Bhagalpur 
and Calcutta in partnership with the first 
three appellants. On the 8rd January, 
1895, Harbhakt Das executed to his partner, 
the first appellant, a mortgage of the mort- 
gaged lands and the money secured thereon. 
On the 11th June, 1896, he executed a similar 
mortgage in favour of Bansidhar Marwari, 
the secondappellant. Harbhakt Dag afterwards 
died, leaving the fourth appellant, his only 
son, him surviving. During . Harbhakt’s 
life-time disputes arose and suits were instituted 
between him and his co-partners in referenca 
to the business ofthe partnership, and special- 
ly in reference to their respective interests 
in the moneys secured by the above-mantioned 
mortgage of Raja Udit Narayan Singh. The 
respondents are the widow and adopted son 
of the Raja, and a second encumbrancer on the 
mortgaged lands. 

Default having been made in the payment 
of the interest, compound interest became 
payable and was claimed by the mortgagee. 
Large sums were from time to time paid by 
the mortgagor in discharge of it, and 
ultimately, on the 27th October 1890, arrears 
of interest amounting to Ra. 11,€29-14.6 
were discharged by a payment of 2,606-11-6 
in cash and the execution by the mortgagor 
ofanew bond (roka) for Rs. 9,223-3-0 with 
interest at the same rate t.e., 1 rupee per 
cent. per mensem. The interest which had | 
accrued due up to this date, and was dis- 
charged by payments incash and the execution 
of the above-mentioned (roka), amounted 
alogether to Rs. 238,403-15-6, 

Towards the end of July, 1895, the mort- 
gagor, being anxious to redeem the mortgage, 
sentone Banwari Lal Panrey to the mortgagee 
to tender to hima gum of something over 
Rs. 44,000 in full discharge of the only 
amount the mortgagor alleged to be then 
recoverable on his bond. This particular sum, 
was fixed upon because ib amounted to the 
difference between Rs. 68,000 (double the 
principal sum advanced) and the amount 
already paid inrespect of interest ; and the 
contention of the mortgagor was that, under 
section 6 of Regulation III of the Sonthal 
Pergunnahe Settlement Regulations, 1872 (as 
amended by Regulation V of 1893), which 
would admittedly apply to any suit brought 
to recover this interest, the most that could 
be recovered from him waa Rs, 34,000, a sum 
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equal to the principal money lent. The 
decision both of the Subordinate Judge and of 
the High Court turned upon the construction 
of this Regulation. 

Banwari Lal, whose evidence is uncontra- 
dicted, states that Harbakht Das had no objec- 
tion to receive the money apparently in full 
discharge, and to give a receipt for it; but 
that, on the witness’s insisting on obtaining 
delivery of the bond, with the receipt endorsed. 
on the back of it, in exchange for the money, 
Harbakht Das stated that his partners had 
the bond, that they were on bad terms with 
him, and that he could not obtain possession 
of it. The witness states that he thereupon 
refused to pay the money, and that Harbakht 
Das asked him to deposit it in Court. The 
mortgagor accordingly presented a petition 
to the Court of the Subordinate Judge of 
Dumka, under the provisions ~of section 
83 of the Transfer of Property Act, 1882, 
praying for liberty to deposit in Court, in 
favaur of the persons entitled to the mort- 
gagee’s interest, the sum of Rs. 44,595-0-6, 
and for a return of the bond. Upon this 
petition anorder was on the 17th August, 1895, 
made to the following effect : 

“As apparently the suit, if put in, would 
not be ba¥red, the amount will be received 
under section 83, Act IV of 1882, and deposited, 
and a written notice willissue to the mort- 
gageo to take the amount.” 4 

In paragraph 7 of the plaint in the present 
guit it is stated that the Court of the Sabordi- 
nate Judge issued a notice to the plaintiffs 
requiring them to take out the sum deposited. 
It is further stated, in paragraph 8, that the 
plaintiffs, on receipt of this notice, informed 
the Sub-Divisional Officer of Dumka that 
the amount deposited was insufficient, that 
an erroneous calculation had been made, and 
requested him to require the mortgagor to 
deposit the balance of the money due ovor and 
above the sum lodged. 

It is not now disputed that the mortgagor 
was entitled. under this Act to make the 
deposit, and that, upon his doing so, the 
- rights of the mortgagee, or those represent- 
ing him, were as follows. He was entitled, 
on presenting a petition (verified in the 
manner prescribed) stating the amount due 
on the mortgage and his willingness to 
accept the money deposited in full discharge 
of this amount, and, in addition, on deposit- 
ing. in the Court in which the money was 


lodged the mortgage deed, if then in his 
possession or power, to apply for and receive 
the money. And, under section 84 of the 
Act, interest onthe principal moneys ceased 
to run from the date of the tender, or as 
soon as the mortgagor had done all that 
has to be doneby him to enable the mortgagee 
to take the money deposited out of Court, as 
the case might be. 

The money deposited was permitted to lie 
in Court till the 23rd September, 1896. It 
was then. by some manœuvre or contrivance, 
upon which the appellants, for reasons best 
known to themselves, have deliberately 
abstained from letting in the light, drawn 
out by their agent, and applied to their 
own use. In the statement of account 
attached to their plaint the appellants, no 
doubt, credit the respondents with the sum 
so drawn out as a payment made on the day 
on which it was drain out, but interest 
was charged at the rate of 12 per cent. for 
the eleven months on the entire sum shown to 
be due on the 17th August 1895. 

On the 7th February, 1900, the suit out 
of which this appeal arises was instituted, 
praying for the recovery of Rs. 33,698-9—_ 
of which Rs. 22,859-5 is the balance that 
remained due at the time when credit was 
given forthe sum paid in, the remainder 
representing compound interest, calculated 
from that date till the commencement of 
the action—and, in default of payment, for the 
sale of the property mortgaged. 

The only information given by the ap- 
pellants as to the steps taken by them to 
draw out, in violation of the above mention-«, 
ed provisions of the Transfer of Property 
Act, the money deposited, is contained in 
paragraphs 9 and 10 of their plaint, and in 
the evidence of Ram Chandra Marwari, the ` 
principal plaintiff. From the former it 
appears that the appellants presented a 
petition to the High Court at Fort William 
for the appointment of a Receiver for the 
withdrawal of the money from the Court 
of the Subordinate Judge ; that on the 26th . 
June, 1896, an order was made on this 
petition appointing a Receiver with all the 
powers conferred by section 503 of the Civil 
Procedure Code ; and lastly, that the Receiver 
so appointed, after various attempts, at last 
succeeded in withdrawing “the fuħd from 
Court. But neither the petition nor the 
order is printed in the Record, nor is any 
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information afforded as to the precise nature 
of the persistent and, unfortunately successful 
efforts of the Receiver to defeat the law, while 
the evidence of Ram Chandra Marwari contains 
many important admissions. In the course 
of his cross-examination this witness says 
that in his petition to the High Court he 
stated— 

“that in the latter part of July “1895 
the Rajah was prepared to pay the whole 
amount due on the bond in suit, but that Har- 
bhakt prevented his paying it, and that 
thereupon the said Rajah had deposited the 
money in the Court of the Subordinate Judge 
of Dumka.” 

No doubt he states in his cross-examina- 
tion that he did not in his petition “ admit 
that the Rs. 44,000 deposited by the Rajah was 
in full payment of our dues.” 

Tt is apparent from this evidence that 
the Recsiver was appointed solely because 
Harbhakt and his partners, owing to their 
quarrels, would not joimin an application to 


draw out the money deposited. There is, 


nothing to show that the Receiver was clothed 
with any right or authority in reference to 
the money, or the withdrawal of it from 
Court, other than, or different from, that 
which belonged to those on whose behalf 
he was appointed. As they were bound 
to comply with the requirements of the 
Statute under which it was paid into Court, 
so was he. It was not contended, it could 
not be contended with any show of reason, that 
either the High Court, or the Subordinate 
Judge had, save with the consent of the mort- 
gagor or his representatives, any jurisdiction to 
permit the money deposited to be drawn 
out of Court on any terms other than those 
imposed by the Statute. There is no proof 
that either of those Courts ever made an 
order purporting to exercise sucha power, 
while there is not a particle of evidence 
to show that the mortgagor, or those who 
succeeded him, ever gave any consent, ex- 
press or implied, to the money being drawn 
out in part discharge, as opposed to full 
discharge, of his or their, liability on the 
bond. There is no proof that any demand 
was made on the mortgagor after the 
money was paid into Court, amd it is ad- 
mitted thaf nothing was paid in respect of 
the tmortgag, either for principal or interest, 
since that date. It is not suggested that 
the present isenot the first suit instituted 


to recover any portion ofit. In the cross- 
examination of Ram Chandra Marwari the 
following passage occurs :— 

“When notice was sent us of the de- 
posit, we sent a petition of objection to 
this Court. We did not get any reply to 
this objection. I have not filed a copy of the 
objection, nor have I called for the original.” 

This is the only evidence going to show 
that any objection was made to accept the 
sum of Rs. 44,000 in full discharge of the 
mortgage debts. Yet after a delay of close 
upon 44 years t.e., from the 17th August, 
1895, the date of the deposit, tillthe Ist 
February, 1900, the date of the institution 
of this suit—and in face of this evidence, 
Mr. De Gruyther, on behalf of the appel- 
lants, invites their Lordships, notwithstand- 
ing the state of ignorance of the actual facts 
in which his clients have deliberately left 
them, to assume that the deceased Rajah 
assented to the Receiver’s drawing the 
money out of Court, in part satisfaction of 
the former’s liability—because, it is.said, the 
Receiver could not have obtained it other- 
wise without violating the law—or, if not, 
to send the question back for further enquiry 
to the Subordinate Judge. 

In their Lordships’ opinion they can 
make no such assumption as that suggested. 
The assumption which they are entitled to 
make, and indeed bound to make, is precisely 
the opposite. The Act provides that money 
lodged, as this was, “in full discharge” 
of a liability can only be drawn out by a 
creditor in full discharge of that liability. 
The agent of the appellants appointed 
ad hoc drew out this money. It is for 
them to show that he acted under such 
conditions that the statutory result does not 
follow from his act. If they fail to do 
this, as they have failed in the present 
case, then there is nothing to defeat or 
modify the operation of the Statute, and 
the consequences must be those which it 
prescribes. Mr. De Gruyther objected to 
their Lordships considering this question, 
on the ground—quite legitimate if well 
founded—that the defendants rested their 
defence solely on section6 of the above- 
mentioned Regulation, and that the question 
of the circumstances under which the Re- 
ceiver drew out the money, or the legal 
consequences of his doing so, was not in issue 
in the suit. 
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Ib is quite true that no issue has been 
framed in which the fact of the withdrawal 
is specifically mentioned. But the second 
issue is quite wide enough to cover it. The 
issue runs thus :— 

“ Are the plaintiffs entitled to recover more 
than Rs. 68,000, the amount they admit hav- 
ing received P” 

This issue, as framed, leaves it open to the 
defendants to contend that the plaintiffs are 
not entitled to recover more than Rs. 68,000, 
either because section 6 prohibits it, or be- 
cause they have received “ in full discharge” 
the sum paid into Court. And in the 
statements contained in paragraph 7 of the 
written statement of the first defendant, 
and in paragraph.5 of that of the second 
defendant, as well as in the evidence of 
Ram Chandra, Bansidhar, and Banwari Lal 
jt is distinctly put forward that the sum 
of Rs. 44,000 was tendered by Banwari in 
full satisfaction of the bond, and that both 
Harbhkat and Ram Chandra were, apparent- 
ly, willing to accept it as such. 

In the memorandum of appeal filed in 
the High Court by the appellants, the 
second of the three grounds of appeal against 
the decision of the Subordinate Judge set forth 
runs as follows :— 

2.—For that the Court below has 
erred in holding that the receipt of the 
amount already paid operated as a barto the 
recovery of the amount in claim. 

It cannot, therefore, be contended that 
the plaintiffs had not notice that the receipt 
of the money deposited would be relied on as 
a defence. 

Their Lordships are, therefore, of opinion 
that the plaintiffs must be held bound by 
the act of their agent with all results ; 
that if he has omitted to perform any of 
the conditions necessary to entitle him, on 
their behalf, and for their use and benefit, 
to draw this money ont of Court, they 
cannot rely upon his default inthis respect, 
to escape from the consequences which 
would, of necessity, have followed the with- 
drawals, if everything prescribed by the 
Btatute had been rightly done; and that 
the money drawn out must, 
held to have been drawn out in full dis- 
charge of the mortgagor’s liability. The sum 
now sued for is, consequently, not due, and the 
suit must, accordingly, be dismissed. 

The conclusion at which their Lordships 
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have arrived on this point is in itself 
sufficient to dispose of the appeal, and 
renders it unnecessary for them to express 
any opinion on the proper construction of 
section 6 of the 8rd Sonthal Pergunnahs 
Regulation. They will, therefore, humbly 
advise His Majesty that the appeal should be 

dismissed. 
The appellants must pay the costs of the 
appeal. 
, Appeal dismissed. 


(62 P. R. 1909; 83 P. W. R. 1909 ; 
63 P. L. R. 1909.) 
PUNJAB CHIEF COURT. 
SECOND Civ Arrear No. 888 or 1907. 
February 26, 1909. : 
Present :—Mr. Justice Robertson and 
Mr. Justice Rattigan. 
MANGHA RAM—Puarntiry— APPELLANT 
VErEuE 
MENGHA RAM AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Punjab Pre-emption Act (II of 1805), 8. 11— 
“Tribe” meaning af—Arora of diferent sub-caste to 
vendor, whether entitled to pre-empt, 

The word “tribe,” as used im section 11, Part 
II, of the Punjab Pre-emption Act, is intended to 
cover, and does cover, the whole group of 
Aroras in the village who satisfy the conditions 
laid down in that section. 


Further appeal from the decree of the 
Additional Divisional Judge, Multan Division, 
dated the 4th April 1907. 

Bakhshi Sohan Lal, for the Appellant. 

Pandit Sheo Narain, for the Respondents. 

Judgment.—tTheonly questions which 
we have to decide in this case are :— 

(1) Are the Aroras to be considered a 
“tribe” within the meaning of the word 
as used in the second part of section 11 
of the Pre-emption Act, and (2) if ao, is 
the “tribe” to be held to consist of all the 
Aroras, at any rate of one district, or each of the, 
various sub-divisions separately P The ques- 
tion arises in a claim for pre-emption brought 
by an Arora of the Kukreja sub-division 
against another Arora ofthe Gidar sub-divi- 
sion, who is the vendor, the vendee being 
a stranger to the village and an Arora of 
the Sibra sub-division. It is admitted that 
the plaintiff fulfils the conditions laid down 
in the second half of the second clause of 
section 11, . bd 

As regards the second point which we 
may dispose of first, we arb in no doubt, 
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If Aroras come within the definition of 
“tribe”? in section 11, Part II, we have 
no hesitation in finding that the whole body 
of Aroras, and not the sub-division forms 
the unit or “tribe.” Nothing whatever 
hes been brought to our notice which leads 
us to hold that each of the sub-divisions 
of Aroras constitute anything which could 
be called a tribe under any possible inter- 
pretation of the term. Ifthe word “tribe” 
covers the section of society to which the 
plaintiff belongs, it weuld apply certainly 
to the whole of each of the two great 
sub-divisions into which Aroras are divided, 
as a whole. 

As regards the use of the word “tribe” 
in section 11, Part TI, we have no inten- 
tion of entering into any abstruse discussion 
as to the origin of the word “tribe” in the 
old Roman days nor into its 
ethnological or ethnographical meaning. We 
confine ourselves to the question of its 
meaning as regards Aroras in section 1l 
bearing in mind that it can only apply in 
each particular case to a very small number 
of persons, in a circumscribed area of small 
dimensions, t.e., an agricultural Punjab vil- 
lage. We think section 11 is clearly in- 
tended to protect the members of any small 
community of persons located in the village 
who do not belong to any tribe gazetted 
as an “agricultural tribe” under section 4 
of the Land Alienation Act. Such small com- 
munties might consist of agriculturists of 
a class too small, or of too little import- 
ance to be treated by notification as an 
agricultural tribe, but we cannot agree with 
Mr. Sheo Narain that it would only cover 
the case of such agriculturists, or quasi 
agriculturists and not the case of Aroras, 
or classes more given to trade than agri- 
culture. We are not concerned here with 
what it does not cover, and we do not 
purpose to be led into any such general 
discussion. We find in the village in ques- 
tion, a small body of Aroras, some of whom 
come within the purview of the second- 
half of section 11 of the Pre-emption Act, 
and, having in view the soope and effect 
of that Act, we hold that the word “ tribe” 
in section 11, Part II is intended to cover, 
and does cover, the whole group of Aroras in 
the village who satisfy the conditions laid 

KI |. 
down in that section. 
We, therefore, accept the appeal and res- 


scientific, 


tore the order and decree ofthe first Court. 
Costs in this and the Divisional Court against 
the respondents. 

Appeal allowed. 


(10 C. L. J. 16). 
OALCUTTA HIGH COURT. 
CURIHINAL Rererence No. 3577 or 1808. 
August 27, 1908. 

Present -—Mr. Justice Coxe and 
Mr. Justice Doss. 
CHAIRMAN, HOWRAH MUNICIPALITY 
—COMPLAINANT 
Versus 


GOLAPI BEWA —Acocusgp. 

Benjal Muncipal Act (HI B.O. of 1884, ae. 
248, 24-4 und 267—Erection of hut without notice to 
Commissieners—Fauiwng to remove hut uhen required 
tu do so—‘Trvo distinct offences. 

Section 243 of the Bengal Municipal Act forbids 
the erection of hats without a months notice to 
the Commissioners, and if any one erects a hut 
without sach notice he is hable to punishment 
under the first portion of section 267. The Com- 
missioners may take action under section 244 
instead, but they are not bound to do so. 

Erecting a hut without notico to the Commis- 
sioners and failing to remove huts when required 
to do 80, are two distanct offences. The liability 
to pay the daily fine as provided for in tho last 
portion of section 267 attaches only to the second 
offence. , 

Reference by the District Magistrate of 
Howrah for setting aside the order of 
acquittal passed by a Bench of Magistrates 
at Howrah. 

No one appeared at the hearing on either 
side. 

Judgment.—lIn this case one Golapi 
Bewa was accused, under section 267 of the 
Bengal Municipal Act, 1884, of erecting a 
hut without permission. On the case com- 
ing up for trial, the accused pleaded generally 
that she was not guilty. Evidence was 
given that the accused erected the huts. The 
Bench of Magistrates did not go into the 
question whether the accused has built the 
hut, or whether she had given notice to 
the Municipal Commissioners, but held that 
a notice to the accused under section 267 
is a condition precedent to a prosecution 
under that section, and that without such 
notice a conviction under that section, is 
bad. The District Magistrate relying on the 
decision in the unreported case, Legal Remem- 
brancer v. Chotta Raj Bhor, Criminal Appeal 
No. 1507 of 1902 unreported has recom- 
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mended that the acquittal of the accused 
be set aside. In our opinion this recom- 
mendation should be complied with, and 
the case sent back for determination whether 
the accused erected the huts, and, if so, 
whether she gave a month’s previous notice 
to the Commissioners. Section 243 of the 
Act forbids the erection of huts withont 
a month’s notice to the Commissioners, 
and if any one erects a hut without such 
notice he is liable to punishment under the 
first portion of section 267. It is true 
the Commissioners may, if they like, take 
action under section 244 instead, but they 
are not bound to do so. If they do take 
action under section 244, and the person 
erecting the hut fails to remove it when 
required to do so, he is then liable to 
punishment under the second portion of 
section 267. The provision for a continu- 
ing penalty can of course only apply to 
the second offence, as the first offence is 
not continued after it has once been com- 
committed. The last 26 words of the sec- 
tion apparently apply to both offences but 
this seems to be a mere inadvertence in 
drafting and does not justify the conclusion 
which relates only to continuing offences, 
that is to say, to failing to remove huts 
when required todo so. The same remark 
applies to the use of the word “and” for 
“or” in the middle of the section. But that 
erecting a hut without notice to the Com- 
missioners, and failing to remove huts when 
required to do so, are two distinct offences 
seems to be clear from the repetition 
of the word “ whoever.” If failing to re- 
move buts when required to do so is an 
essential ingredient. in, an offence under sec- 
tion 267, the second | ‘whoever” is ungram- 
matical. A reference to the somewhat 
analogous sections 237, 238 and 263 con- 
firms us in the view that the erection of a hut 
is punishable without a precedent requisition. 

We, therefore, set aside the acquittal and 
direct that the case be retried. 

Acquittal set aside; retrial ordered. 
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(56 P. R. 1909 ; 96 P. W. R. 1909.) 
5 PUNJAB CHIEF COURT. 
SECOND Civin APPEAL No. 1098 or 1906. 
January 30, 1907. 
Present :—Mr. Justice Ken isington and | 
Mr. Justice Lal Chand. z 
DEVI DITTA SINGH—Puarstive— 
APPELLANT 
Versus 


DROPTI—D erenpant——-REsPONDENT. 

Custom—Succession —Brakmans of Rawal im Rawal- 
pindi District—Collateraly exclude daughters—Hindu 
Law—Presumption—Burden of proof 

Brahmans of Rawal in the Rawalpindi District 
are governed, in matters of succession, by agricul- 
tural custom and not by Hindu Law. Consoquently, 
near collaterals exclude daughters from inheritance. 
In the absonce of clear proof to tho contrary, custom 
apphes.to the case of Brahmans, who follow the 
plough. Mohan Laly. Devt Das, 48 P. R. 1899, 
followed. 


Further appeal from the decree of the 
Divisional Judge, Rawalpindi Division, dated. 
the 23rd December, 1905. 

Messrs. Duni Ohand and Pestonji Dadabhoy, 
for the Appellant. 

Mr. Gobind Das, for the Respondent. 


Judgment.—this is a revision under 
clause (b) of section 70 (1), Punjab Courts 
Act, admitted as an appeal on the ‘question 
whether the parties are bound by Hindu Law 
or custom. We understand that the village 
js mainly owned by Brahmans and that both 
the Lambardars are of that caste. 

The plaintiff is one of the six sons of Nihal 
Singh and the defendant is the daughter of 
another son. On the death of her parents she 
was, in 1889, entered as owner till marriage 
of her father’s share of the family land. Four 
of the sons were then alive, so that the share 
at the time was one-fifth, but three of them 
have siuce died childless, so that there remain 
only the plaintif and defendant recorded as 
owning the land half-and-half. 

The defendant has recently married, and 
the plaintiff being in sole possession of the 
holding sues for a declaration that he is also 
sole owner, that is, for the removal of defend- 
ants name. Ah allegation made by plaintiff 
that he has only recently come to know of the 
entry in defendant's -favour must be untrue 
as he has all along lived in the village, and 
even if hå did not openly join his brothers 
in consenting to the mutation entry of 1889 
itis impossible that the mafter should not 
have come to his notice on the occasion of 

hd 
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successive alterations of the record as the 


remaining brothers died off. 

, The real explanation of the case now com- 
ing into Court appears to lie in the fact that 
recently some of the land was acquired by 
Government, and that the Revenue authorities 
then followed the entries in the record (as they 
were bound to do) and divided the compensa- 
tion money of Rs. 5) equally between the 
parties. Plaintiff then véry naturally stirred 
himself to get defendant’s name cut out. 

The lower Courts have concurred in 
holding the parties to be governed by Hindu 
Law and have thereon dismissed the snit, but 
it does not appear to us that the question has 
been discussed from the correct point of view. 

The mere fact that certain rulings of this 
Court can be quoted in favour of applying 
Hindu Law to communities of Bedis, Khatries 
or even Brahmans elsewhere is not very 
material. Nor againare the four instances 
quoted from the Rawalpindi District of any 
real assistance to the defendant. Three of 
them are not in point at all as the Divisional 
Judge has himself.recognized, and the fourth 
(Gurmukh Singh v. Gurdas, etc., decided by 
Mr. Chevis, Divisional Judge, on the 16th 
June 1902) dealt only with the question how 
far collaterals had a customary 1ightto contest 
on alienation. - 

There is no reason to doubt that the village 
here concerned is owned by Brahman agricul- 
turists, though some of the proprietors eke out 
a living by taking service. Villages of the 
kind are common in many parts of the Punjab, 
both in the plains and hills, though perhaps 
less so in the northern parts of the Province, 
andCustomary Law is commonly appliedtothem 
without question in matters of inheritance. 
We can see no reason why this particular 
Brahman village should be exceptionally 
treated. The fact that when defendant’s 
name was originally entered, it was stipulated 
that she should be considered a proprietor 
only till marriage raises a very strong presump- 
tion that the family never thought of applying 
Hindu Law to themselves while it is most 
unlikely that the village would remain isolated 
from its neighbours which axe similarly 
situated except as regards the caste of the 
proprietors, apd that it either could or would 
set up a foreign Code of Law in opposition to 
the well nigh univwrsal custom of agricniturists. 

„We use the word ‘foreign’ advisedly as it is 
notorioys that Brahman villagers, as opposed 


INDIAN CASES. 


941 


to residents in towns, are nearly as ignorant 
of the rules and practice of Hindu Law as 
other Punjabé peasants. 

The Lower Courts appear to us to have 
started with the wrong assumption that the 
parties being Brahmans are governed by 
Hindu Law unless the contrary is proved. 
We would reverse the position and say that 
custom applies in the absence of clear proof 
to the contrary. It follows that, there being 
no sort of proof of the kind, the plaintiff's 
claim should succeed 

As minor matters leading up to the same 
conclusion we note that it is admitted that 
the defendant has received no share in the 
profits of the land since her marriage, saving 
the land acquisition money, and that no 
instance can be quoted in the village of a 
daughter excluding near collaterals from 
inheritance. The ruling in Mohan Lal v. Devi 
Das (1) is also in plaintiff's favour, and we 
fail to understand why the lower appellate 
Court thinks it inapplicable It is so far 
directly in point that it concerned agricultural 
Brahmans, though not of the same district. 
We entirely agree in the conclusion then 
arrived at that Brahmans, who follow the 
plough, commonly accept custom though they 
may make vague and pretentious allusions 
to the Dharmshastra (such as have actually 
been made in the present plaint) without 
clear understanding of what they mean. 

We think the case so clear that we are 
justified in accepting the appeal and reversing 
the decrees of the lower Courts. The plain- 
tiffis given a decree for the declaration claimed, 
with costs throughout. 


Appeal allowed. 
(1) 43 P. R. 1899. 


(10 C. L. J. 19.) 
CALCUTTA HIGH COURT. 

Civm Ruzne No. 3342 of 1908. 
January 25, 1909. 
Present-—Mr. Justice Mookerji and 
Mr. Justice Carnduff. 

E. H. STEVENS, Recgivsr TO tHe 
Estate or BABU GAJADHAR PARSHAD 
SAHU AND otaers—DEcREE-HOLDERS— 
PETITIONERS 
Cereus 
KAMTA PERSHAD—JUDGMENT-DEBTOR — 


Opposite PARTY. 
Lunitation Act (XV of 1877), sch. II, art. 179— 
Proper Oourt—Application to take some step-tn-aig 
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of execution—Must be for relief which Qourt can 
grant—Ctivil Procedure Code (Act XIV of 1882), 8. 248 
“—Notics to judgment-deb’or— Court must issue though 
not asked for by decree-holder. 

“ Proper Court” as defined in the second ex- 
planation to art. 179 of the Limitation Act, 1877, 
means the Court whose‘duty it is to execute the 
decree. 

An application to take some step-in-aid of exe- 
cution, in order that it may be in accordance 
with law, must be one framed for some relief 
which the Court is competent to grant. 

Munawar Husain v. Jani Bjar Shankar, 27 A. 
619 and Manorath Dasv. Ambica Kunta Bose, 1 Ind. 
Oas. 67 , 13 C. W. N. 533 ; 9 O. L. J. 448, followed. 

It is the duty of the Court to issue a notice 
under section 248, O. P. O. 1882, upon the judg- 
ment-debtor when more than one year had 
elapsed between the date of the decree and the 
application for oxeontion, even though the decree- 
holder may not have formally asked for the issue 
of such notice. 

Jagannath 


followed. 
Ambica Pershad Singh vy Surdhari Lal 10 O. 851 


(F.B.) and Madho Prasad y. Kesho Prasad, 19 A. 887, 
distinguished è 

Bipin Behari Matter v. Bibs Zohra, 35 O. 1047, 
referred to. 

Rule against the order of the first Sub- 
Judge of Mozufferpore. 

Babu Chandra Sekhar Banerjee, 
Petitioners. 

Babu Baldeo Narain Singh and Ohandra 
Sekhar Prasad Singh, for the Opposite Party. 

Judgment.—tThis is a Rule issued by 
this Court under section 25 of the Provin- 
cial Small Cause Courts Act calling upon 
the opposite party to show cause why the 
order of the Small Canse Court Judge of 
Mozafferpore dismissing an application for 
execution of a decree on the ground that it 
was barred by limitation should not be set 
aside. The decree of which execution is 
sought was made on the 27th February 
1903. It was alleged by the decree-holder 
in the Court below that there had been 
previons applications for execution on the 
9th January and the 30th April 1904. No 
trace, however, of these applications has 
been found on the record and it must be 
assumed for our present purpose that the 
alleged applications were never made. It is 
not disputed, however, that there was an 
application for execution on the 
10th July 1905. The present application 
was made on the 4th February 1908. The 
question which was raised in the Oourt 
below and has been argued before us is 
whether the application of the 10th July 
1905 is sufficient to save the decree from 


Khan v. Braonath Pal, 29 ©. 580, 


for the 
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the bar of limitation. The learned Small 
Cause Court Judge held that the appli- 
cation was not in accordance with law 
inasmuch as the decree-holder did not an 
the basis of it ask forthe issue of a notice 
upon the judgment-debtor under section 
248, Code of Civil Procedure, as he 
was bound to do, because on the date of 
the application, more than one year had 
elapsed from the date of the decree. In 
our opinion the view taken by the learned 
Small Cause Court Judge is manifestly errone- 
ous. Art. 179, clause 4 of the second schedule 
of the Limitation Act provides that an appli- 
cation for execution of a decree may be made 
within three years from the date of ap- 
plying in accordance with law to the proper 
Court for execution. There is no suggestion 
here that the application was not made 
to the proper Court because ‘proper Court’ 
as defined in the second explanation to 
art. 179 means the Court whose duty it is 
to execute the decree. The only question, 
therefore, is whether the application was in 
accordance with law. It has been held in 
the cases of Munawar Husain v. Jani Bijat 
Shankar (1) and Manorath Das v. Ambica 
Kanta Bose (2) that an application to take 
some step-in-aid of execution, in order 
that it may be in accordance with law, 
must be one framed for some relief which 
the Court is competent to grant. Now, in 
the present case the decree-holder in the 
application of the 10th July 1905 prayed for 
the issue of a warrant of arrest against 
the judgment-debtor. He was entitled to 
ask for this relief and the Court was also 
competent to grantit, only before the Court 
could proceed to take action upon the 
application, it. was its duty under section 
248, Code of Civil Procedure, to issue a 
notice upon the judgment-debtor inasmuch 
as more than one year had elapsed between 
the date of the. decree and the application 
for execution. The learned vakil for the 
judgment-debtor suggested that it was obli- 
gatory upon the decree-holder to insert an _ 
express prayer in the application itself for 
the issue of notice under section 248. A 
reference, however, to the provisions of 
section 235 of the Code makegit manifest 
that it was not obligatory upon the decree- 
holder to do so. Section, 235 specifies 

a 27 A 619. e 

2)90.L. J. 443; 1 Ind. Oas. 67; 13 C. W. N. 583, 
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the details which are to be inserted in the 


N application for execution of a decree and 


none of them refers to the issue of notice 
“Nonder section. 248. The view that it is 
Ao duty of the Court to issue a notice 
under section 248, even thongh the decree- 
holder may not have formally asked for 
the issue of such notice, is supported by 
the decision of this Court in the case of 
Jagannath Khan v. Brojonath Pal (8). The 
learned vakil for the judgment-debtor suggest- 
ed that the view taken by this Court in 
that case is opposed to the decision of a 
Full Bench of this Comt in Ambica Pershad 
Singh v. Surdhart Lal (4). An examination 
of the judgment of the Full Bench, how- 
ever, showsthat the contention is unfound- 
ed. In that case the question raised was 
whether an application for the issue of 
sale proclamation under section 287 of the 
Code was sufficient to save the decree from 
the bar of limitation. It appears to have 
been contended that the application was not 
sufficient inasmuch as such an application 
was not necessary under the law. The 
Full Bench decided that the application 
was sufficient, eventhough it was not obli- 
gatory upon the decree-holder to make such 
an application. This decision, if it has any 
bearing on the case beforo us, does not 
support the contention of the learned vakil 
for the judgment-debtor. Reference was algo 
made to the decision of the Allahabad High 
Court in Macho Prasad v. Kesho Prasad (5). 
That case, however, is clearly distinguish- 
able. There the application for execution 
of a ‘decree was made after the death of the 
judgment-debtor against the dead man, with- 
out his representatives being brought on 
the record. The learned Judges of the 
Allahabad Court held that the application 
was not sufficient to save the decree from 
the bar of limitation. The present case is 
obviously of an entirely different descrip- 
tion. It may be observed, however, that 
this Court in the case of Bipin Behari Mitter 
v. Bibi Zohra (6) declined to follow the 
decision in Madho Prosad v. Kesho Prasad (5). 
On these grounds we must hold that 
the view taken by the Small Catse Court 
Judge cannot be supported. 

The“Rule is *made absolute, and the order 
of the Court below discharged. Execution 


3) 290.580. ¢ (5) 19 A. 887. 
e (4) 10 O. 851, (6) 850. 1047, 
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will proceed in due course. The petitioner 
is entitled to his costsin this Court. We 
assess the hearing fee at two gold mohure. 


Rule made absolute, 


(61 P. R. 1909 ; 75 P. W. R. 1909 ; 
85 P. L. R. 1909.) 


PUNJAB CHIEF COURT. 
SRCOND Crvm APPEAL No. 660 or 1908. 
January 7, 1909. 

Present :—Mr. Justice Reid. 
RALLA—DEFENDANT—ÅPPELLANT 
VErSUS 
JAWAHIR SINGH AND OTHERS—PLAINTIFFS 
AND LABH SINGH AND orners— 
DEFENDANTS— RESPONDENTS. 

Custom—Succession—Rrght of adopted son to smherit 
to collaterals if his adoptive father—Kang Jats of 
Dasha Tehsil, Stalkot District 

No custom has been proved that among Kang Jats 
of the Daska Tahsil, District Sialkot, an adopted 
son is allowed to inherit to the collaterals of his 
adoptive father The burden of proving the existence 
of such custom lies on the adopted son. Makhan 
Singh v. Dulo, 4 P. R. 1906, not applied. 

Further appeal from the decree of the 
Additional Divisional Judge, Sialkot Division, 
dated the 21st February, 1908. 

Mr. Vauyhan, for the Appellant. 


Judgment.—t see no reason forin- 
terference. The question for consideration 
is whether Kang Jats of the Daska Tahsil, 
Sialkot, allow an adopted son to inberit 
to the collaterals of his adoptive father, 
The burden of proof was on the defendant, 
the adopted son. 

He cited no instance and relied on Makhan 
Singh v. Dulo (1). in which it was held 
that the custom set up existed among Chiman 
Jats of the same Tahsil, and on answer to 
question 75 of the Customary Law of the dis- 


„trict which is not supported by instances. 


Makhan Singh v. Dulo (1), has been differed 
from in Ram Ditta v. Takht Mal (2), after ex- 
haustive inquiry, and in any case the ruling 
relied on does not specifically apply to Kaug 
Jats, and no evidence or authority that both 
tribes are governed by the same custom 
in this respect has been cited. I concur 
with the lower appellate Court in holding 
that the burden of proof has not been dis- 


(1) 4 P. R. 1906. (2) 60 P. R. 1908, 
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charged. There is no force in the con- 
tention that the lower appellate Court has 
not disposed of all the points in appeal 
before it. The existence of the custom set 
up was the crucial point, and with it went 
the defendant’s whole case. 

I dismiss the appeal under Order XLI, 
Rule 11 of the Code of Civil Piocedure. 

Appeal dismissed. 


(10 ©. L. J. 22.) . 
CALCUTTA HIGH COURT. 
Cryin Rore No. 2880 of 1907. 

January 2, 1908. 

Present :—Sir Francis Maclean, Kt., C. J. and 
Mr. Justice Coxe 
CHAIRMAN, BANSBERIA MUNICIPALI- 
TY—P.aintirr—PsrivionER 
versus 
KARUNAMOY GANGULI—Degrsnpant— 

Opposite PARTY. 

Bengal Municipal Act (IIT of 1884, B. C.), 2 
261—Brich-Lurning business—Fee for license. 

Where the Commissioners of a Municipality 
have not fixed any local limits within which the 
business of brick-burning may be carried on, nor 
have they granted any license, and no scale of 
fees was approved by the Commissioner of the 
division, tho Municipality cannot bring any suit to 
recover fees undor an alleged license to carry on a 
brick-burning business. 

Rule against the decree of the Small 
Cause Court Judge of Hooghly, dated May 
1, 1907. 

Babu Jadu Nath Kanjilal, for the Petitioner. 

Babu Shiva Prasanna Bhattacharyya, for 
the Opposite Party. < 

A Judgment. : 

Maclean, C. J.—This is a suit by the 
Chairman of the Bansberia Municipality 
against the defendant to recover certain 
fees under an alleged license to carry on 
a brick-burning business. The Court of 
Small Causes has dismissed. the puit on 
the ground that inasmuch as the Munici- 
pality has not complied with the provisions 
of section 261 of Act III of 1884, B. O., 
he cannot recover, and. we are now invited 
to say that that view is erroneous. I[ do 
not think it is: I think it is right. The 
plaintiff can only recover the fees if his 
Municipality complied with the provisions 
of section 261 of the Act. In point of 
fact, they have not done so: the Com- 
` missioners have not fixed any local limits 
as they were bound to do, within which 
the business could be carried on nor have 
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KHAIRU vV. FAKIR CHAND. 
they granted any license: and, it is for 


the fees under a license that they are now 4 


suing. There is a third difficulty in their 
path, namely that it is not shown that? 
the scale of fees was approved by thi 
Commissioner of the Division. The plain- 
tiff can only recover these fees on his 
compliance with the provisions of the Act. 
But in the three’ instances, I have men- 
tioned, the Municipality has failed to 
comply with the provisions of the Act. It 
seems to me, therefore, that the plaintiff has 
made out no case whatever. 

The Rule must be discharged with costs, 
hearing fee, three gold mohurs. 

Coxe, J.—I agree. 

Rule discharged. 


(57 P. R. 1909.) 
PUNJAB CHIEF COURT. 
Seconp Crvit Appear No. 1167 or 1907. 
June 2, 1908. 

Present :—Mr. Justice Kensington and 
Mr. Justice Chevis. 
KHAIRU—Derenpant—APPELLANT 
verstts 
FAKIR CHAND AND orners—PLAmTirrs— 
RESPONDENTS. 

Oustom—Murriage—Minhas Rajputs of Gujrat Dis- 
tr.ct—Chadar andazi marriage with Mahajan woman 
13 valid—Issue of such ma'riage ts legitimate, 

The marriage of a Minhas Rajput of the Gujrat 
District with a Mahajan woman by chadar andazi 
is valid by custom and consequently the son of 
such amarrage is the lawful heir of his father. 

Hama v. Kanhya, 72 P.R 1908 ; Rala Ram y. Asa 
Ram, 48 PR. 1890, Sahib Detta v. Bela, 60 P. R. 1900; 
Nathu v. Gokal, 67 P. R. 1898, referred to. 

Further appeal from the decree of Rai 
Narain Das, Additional Divisional Judge, 
Jhelum Division, dated the 19th August, 
1907. 

Mr. Nanak Chand, for the Appellant. 

Mr. Sham Lal, for the Respondents. 

Judgment.—tThe genealogical tree, so 
far as it is necessary to give it for pur- 
p ses of this appeal, is ax follows :— 








aa l 
C D 
Kanhu Sangman 
| 
EA = y 
Khiali Sohna Frangi 
d.8 p. . asp. 
Khnirn (defendant). (widow of Jamall, 
defendant No 2.) . 


r 
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Plaintiffs are descendants of Kanhu. 

The parties are Minhas Rajputs of the 

“Gujrat District. Khairu'’s mother was a 

akajan woman. According to Khairnu she 
married Khiali by chadar andazi, the union 
is a valid marriage, and he is the issue and is 
lawful son and heir of Khiali. According to 
plaintiffs, who „sue for possession of the 
property, there was no chadar andazi, and 
a union between a Rajput and a Mahajan 
woman is unlawful and the issue of such a 
woman has no right of inheritance. 

The first Court decided in defendant’s 
favour and dismissed the suit. The Additional 
Divisional Judge held the union to be invalid; 
but gave plaintiffs a decree for five-sixth only, 
leaving Khaira one-sixth for maintenance. 
Khairu appeals, urging that the union was a 
valid marriage, and that Fakir Chand, plaintiff 
No. 1, had admitted him to be lawful son 
and heir of Khiali ; also that a suit for 
possession cannot lie in the life-time of 
Musammat Jawali. 

The evidence proves beyond any reasonable 
doubt that Mussammut Bhakhan married 
Khiali by chadarandazi, and thal the pair 
lived together as man and wife for many years. 
A daughter of the union was married to a 
Chib Rajput. Khaira was also born from this 
union. That there was not a regular chadar 
andagi has only been asserted in a half-hearted 
manner, and we have no doubt whatever that 
a regular chadur andazi form of marriage 
was gone through. We have to seeif sucha 
union is valid. 

e According to appellant's counsel Mahajans 
are Khatries, but respondents’ counsel asserts 
that they are Karar and are Vaisyas and not 
Kshatriyas. 


So the woman in this case either belonged 
to the same primary caste as Khuiali or to the 
next lower caste. If she belonged to the 
same caste, the union would not be invalid 
according to Hindu Law. See Hariav. Kanhya 
(1), in which the whole question is fully and 
most ably discussed by Chatterjee, J. But it 
would be rather an extension of that judgment 
to say that a marriage between a Rajput and a 
woman of the Vaisya caste is legal. The fact 
is that that judgment does not discuss the 
question whetheg such a union would be valid 
or not ; the only question in that judgment 
was, whether a Rajput could marry a Khat- 


43) 12 P. B. 1908. 
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rant ; there is nothing in the judgment to 
say that he could not marry a woman of m 
lower caste. One general rule seems to be 
established, viz., that ordinarily a woman 
may not marry a man of a lower caste than 
herself. In Mayne’s Hindu Law, 7th Edition, 
we find (paragraph 88) “The prohibition 
against marriages between persons of different 
castes is comparatively modern, Originally 
marriages between men of one class and 
women of a lower, even of the Sudra class, 
were recognized. All the writers allow marri- 
ages between a Sudra woman anda Kshat- 
riya or Vaisya, but there is much conflict as 
to marriages between a Brahman and a Sudra 
woman. It seems, however, to have been 
always admitted that a Sudva man could not 
lawfully marry a womanof a higher class 
than his own.” Paragraph 89 says “Marri- 
ages between persons of different classes are 
Jong since obsolete, no doubt from tlie same 
process of 1deas which has split up the whele 
native community into countless castes which 
neither eat, drink, nor marry with each other.” 
So mixed marriages seem to have become 
obsolete rather by custom than by any positive 
prohibition of personal Jaw. But turning 
again to Harta v. Kanhya (1) we find the 
following: “We have said already that 
in the Punjab caste restrictions are more lax 
than elsewhere in India, that is to say, the 
old Aryan customs survive here more than in 
other parts of India.” So it isimpossible to say 
that mixed marriages are entirely obsolete in 
this part of India ; and mixed marriages have 
been upheld in several reported cases of this 
Court, ¢g.,in Ralla Ram v. Asa Ram (2) a 
marrige between a Brahman and a Rajputnt 
was upheld, and in Sahib Ditta v. Bela (3) 
a marriage between a Jat and a Brahman 
woman was even upheld (though this latter 
case seems rather against the general principle 
that a woman cannot marry a man of a lower 
ciste than her own) and appears to have 
overlooked Nathu v. Gokal (4) and Pirthi 
Singh v. Bhola (5). So it cannot be said that 
mixed marriages have not been recognized 
in former judgments of this Court (at all 
events so faras a marriage of a man to a 
woman of a lower caste is concerned). 

So we must now look to this particular case 
to see if the marriage is forbidden by 


custom. 
(2) 48 P. R. 1890, (3) 50 P. RB. 1900, 
ts 57 P. R. 1808. (5) 29 P. R 1888, 
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Stress has been laid on the Riwaj-t-am 
(question 7) where the answer to the question 
whether issue succeed in the case of a marri- 
age with a woman with whom marriage is 
unlawful, e.g., a dancing girl or prostitute or 
woman of ghair kaum, was, by some tribes, 
that the son got no share unless the father 
turned a Muhammadan, while other tribes said 
that such unions did not occur. But the form 
in which this question is put prevents us from 
paying any regard to the answer. If the 
woman is one with whom marriageis unlawful, 
how can the issue possibly count as legiti- 
mate P The whole question to be decided in 
each case is whether there can ba a lawful 
union with the particular woman. 

Turning to the Rriwaj-i-am of the neigh- 
bouring district of Sialkot, we find it laid 
down that a Hindu cannot marry a woman 
of a different caste, which is surely a sweeping 
assertion. The only instances quoted in 
support are Pirthi Singh v. Bhola (5) and 
Nathu v. Goktal (4), both cases in which the 
marriage was between a Brahman woman 
and a man of lower caste ; such cases do not 
prove that a woman cannot marry a man of 
higher caste. 

Instances that a Minhas Rajput can marry a 
woman of another caste, and that in such 
cases the children do succeed, have been given 
by plaintiffs’ witness Bakhtar (see page 5 of 
the paper book), and the fact that they are in- 
stances of the Sialkot District does not entirely 
destroy their value. The following circum- 
stances too are, in the present case, most 
significant. In 1903 Khiali died, and the 
patwart reported the case and mutation in 
favour of Khairu followed in due course. 
Next year the only surviving widow 
of Farangi died, and again Khairu got 
mutation. Fakir Chand, plaintiff No. 1, isa 
lambardar, and even if he did not actually 
assent to mutation in Khairu’s favour on both 
occasions, the fact remains that he must have 
known what was going on and that neither he 
nor any other of the plaintiffs (who all live 
in the village) made any objection to the 
mutation. It was not till 1906 that the 
present suit was brought; till then Khairu 
was allowed to remain in unchallenged 
possession of the lands of both Khiali and 
Farangi. Surely the mutations would have 
been objected to had Kbairunot been regarded 
as the lawful son and heir of Khiali P This 
coupled with the fact that Khairu and his 
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sister have both married into respectable 
‘families, seems to us to leave no doubt that the 


community never had the least doubt as to the* 
legality of the marriage of Khairn’s parentf. " 


Without laying down any general rule#to 
the effect that a marriage between a Punjabi 
of the Kshatriya caste and a woman of o 
lower caste is always valid, we hold that in 
this particular-case marriage was a lawful one, 
even supposing for the sake of argument that 
the woman was of Vaisya caste. 

We, therefore, accept the appeal, and 
reversing the decree of the lower appellate 
Court, we dismiss the suit with costs 
throughout. 

Appeal allowed. 


(13 C. W. N. 797 ; 10 C. L. J. 33.) 


CALCUTTA HIGH COURT. 
CivIL Rure No. 3518 or 1908. 
February 18, 1909. 

Present :—Mr Justice Mookerjee and 
Mr. Justice Carnduff. 

MEWA LAL SAHU AND anotHER— 
PLAINTIFFS —PETITIONERS 

Versus 


KUMERJI JHA AND OTHERS— DEPENDANTS— 


OPPOSITE PARTY. 

Ciril Procedure Code (Act XIV of 1882), se. 59, 63, 
578—Document allowed by first Oout to be produced 
under s. 68—Appellate Court's power of revers.ng dec- 
ree on that ground only—Appellate Court erroneously 
thinking that no other evidence of the document to 
ruled out—Ciril Procedure Code (Act V of 1908), 
8, 115—Reision— Power of High Court to interfere. 

Where leave is granted by the first Court under 

section 68 of thé Civil Procedure Code, 1882, for 
the production, at a lato stage of a case, of 8 
document which ought to have been filed along 
with the plaint under section 69, the Appellate 
Court can consider whethor the leave was properly 
granted or not; but that Comt cannot, in view 
of the provisions of section 678, reverse the decision 
of the first Court only on the ground that the 
leave ought not to havo been gianted, unless the 
appellate Court was satisfied that the grant of 
leave had affected the merits of the case. 
. Gosham Tota Ram vy. Rajah Rukmunee Bullud, 
13 M.I. A. 77;3BL. R.8384 (P. C); 12 W. R 
32 (P.C.); Ram Chunder Dutt v. Chunder Coomar 
Alundul, 18 M. I. A. 181; Maladerappa v. Srini- 
tası Ruu, 4 M. 417 and Minakshi v, Telu, 8 M. 378, 
referred to. 

If the appellate Court does that, the error amounts 
to an illegal and irregular act within the mean- 
ing of section 116, Civil Procedure Code 1908. 


The polcy underlying section 63 of the Civil ` 


Procedure Code, 1882, is to dxclude evidence as to 
the existence of which at the date of the syit 


eo 
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there may be reasonable doubt, and as to the genuine- 
ness of which suspicion may rightly arise bo- 
cause it was produced at a late »tago of the pro- 
ceedings. 

Devidas Jagjivany. Pujada Began, 8 B. 377 and 
Talewar Singh v. Bhagwan Das, 12 C. W. N 312; 
8 © L J. 147, roferred to. 

Where the Appellato Court orronconsly thought 
that there was no other ovidenco if the document 
for the production of which leave was granted by 
the first Court, was ruled out: Meld, that there has 
been no proper trial and tho High Court should 
nae under section 115, Civil Procetlure Code, 


Rule against the decree of the District 
Judge of Durbhanga, dated July 24, 1%08, 
reversing that of the Munsif of Madhu- 
bani, dated July 12, 1907. 

Babu Sarat Chandra Roy Ohowdhury, for 
the Petitioners. 

Babu Luchmi Narain Singh, for the Oppo- 
site Party. 

Judgment.—wWe are invited in this 
Rule to set aside a decision of the District 
Judge in which he has reversed the decision 
of the Munsif in a suit for recovery of 
money due for the price of cloths supplied. 
The plaintiffs in the Court of first instance 
claimed to recover thesum of Rs. 159-2 “as 
principal and interest, and along with the 
plaint they produced thoir ledger to show that 
the amount in question was due. Later on, 
in the course of the trial they produced their 
day-book to corroborate the entries in the 
ledger, and it was admitted in evidence 
apparently on the ground that the case was 
covered by the second paragraph of section 59 
of the Code of Civil Procedure. The Munsif 
then considered the whole of the evidence, 
oral and documentary, on the record and 
came to the conclusion that the claim was 
established. The defendants appealed to the 
District Judge and on their behalf it was 
contended that the day-book ought not to 
have been received in evidence as it had not 
been produced with the plaint under section 
62, Code of Civil Procedure. The learned 
District Judge held that the claim was based 
really on the day-book, that consequently the 
day-book and not merely the ledger ought to 
have been produced in Court along with the 
plaint, and that as the plaintiffs had failed to 
give any satisfactory explanation for non- 
compliance with the requirements of the Code 
in this fhatter, the Court of first instance 
ought not to have received the day-book in 
evidence under section 63. The District Judge 
then proceeded to observe that if the day-book 
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was ruled out, there was no evidence to support 
the claim which must consequently fail. in 
this view he decreed the appeal and dismissed 
the suit with costs. The plaintiffs have now 
obtained this Rule, in which the decision of 
the Districb Judge is challenged on three 
grounds, namely. first, that the District Judge 
has erroneously treated the suit as based on 
the day-book whereas he ought to have held 
that the claim was founded really on the ledger 
produced along with the plaint; secondly, that 
even if it be assumed that the claim was 
founded on the day-book, as the day-book had 
been received in evidence in the Court of 
firat instances, it ought notto have been ex- 
cluded from consideration unless the learned 
Judge was satisfied that the reception of the 
book ata late stage of the case had preja- 
diced the trial of the case on the merits; 
and thirdly, that even if the day-book be left 
out of consideration, the learned District 
Judge ought to consider the case upon the 
remaining evidence on the record, namely, the 
ledger, the purjas, and the oral evidence. 

As already observed, we are invited to 
interfere with the decision of the District 
Judge under section 115 of the Code of 1908. 
If that decision had been challenged solely on 
the first of the three grounds taken on behalf 
of the petitioners, we would have been obliged 
to hold that the petitioners were not entitled 
to seek the interference of this Court in the 
exercise of its revisional powers. Even if 
wə assume that the District Judge has 
erroneously held that the suit was based 
really upon the day-book and not upon the 
ledger and has consequently erroneously held 
that the day-book ought to have been pro- 
duced along with the plaint, we could not 
say that he had refused to exercise a jurisdic- 
tion vested in him by law or had acted in the 
exercise of his jurisdiction illegally or with 
material irregularity. The view taken by the 
learned District Judge would, at most, so far 
as the first ground is concerned, involve an 
error of law, and it has been held by their 
Lordships of the Judicial Committee in Amir 
Hassan Khan v. Sheo Baksh Singh (1) that 
when a Court commits an error of law, it does 
not act in the exercise of its jurisdiction either 
illegally or with material irregularity within 
the meaning of section 622, Civil Procedure 
Oode. There are, however, two other grounds 
upon which the judgment of the District 

(1) 110. 6 (P. 0); 11 I A, 297. 
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Judge is challenged, and, in our opinion, they 
are grounds which bring the case within the 
scope of section 115, Code of Civil Procedure. 
It is contended on behalf of the petitioners 
that under section 578, Codeof Civil Pro- 
cedure of 1882 which was in force when the 
appeal was heard by the District Judge, he 
could not reverse the decision of the Court of 
first instance on account of any error, defect 
or irregularity whether in the decision or in 
any order passed inthe suitor otherwise, which 
did not affect the merits of the case or the 
jurisdiction of the Court. If we assume for 
a moment that the suit was really based 
not upon the ledger but upon the day- 
book, and that, therefore, the latter ought 
to have been produced along with the 
plaint, as it was produced at alate stage 
of the case, it could be received in evidence 
under section 63 only with the leave of the 
Court. That leave was granted. Whether 
the leave was properly granted or not 
might, no doubt, be considered by the ap- 
pellate Court. But that Court could not 
in view of the provisions of section 578 
reverse the decision of the first Court on the 
ground that the leave ought not to have 
been granted for the receptionof the docu- 
ment at a late stage of the case unless 
it was satisfied that the grant of leave 
at alate stage of the case had affected 
the merits of the case. In support of this 
view it is sufficient to refer to the observa- 
tions of their Lordships of the Judicial Com- 
mittee in the cases of Goshain Tota Ram v. 
Rajah Rickmunee Bullub (2), Ram Chunder 
Dutt v. Uhunder Ooomar Mundul (8) and to the 
decisions of the learned Judges of the Madras 
High Court in Mahadevappa v Srintvasa 
Rau (4) and Minakshi v. Velu (5). In the 
case before us, the District Judge has not 
stated in his judgment whether the reception 
of the decumentata late stage of the case 
has prejudiced the trial of the case on the 
merits : it was not competent, therefore, to 
him, in view of the provisions of section 578, 
to reverse the decision of the Court of first 
“ instance on this ground alone. No doubt, 
the provisions of section 62 are of an im- 
perative charaeter and ought to be strictly 
followed. We must remember at the same 


time the policy which underlies sections 62 

pe a 1A.77; 8 B. L. B.84(P.C.) ; 12 W. R. 

Gis AL I. GA. 181. (4) 4 M, 417 
(6) 8 AL 87 
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and 63 of the Code. That policy is to exclude 
evidence, as to the existence of which atthe 
date of thesuit there may be reasonable doubt 
and as to the genuineness of which suspicion 
might rightly ‘arise, because it was produced 
at alate stage of the proceedings. [Devidas 
Jagjivan v. Pirjada Begam(6), Talewar Singh v. 
Bhagwan Dass (7)]. The bare circumstance, 
therefore, that a document had been produced 
abu late stage of the caseand had been received 
by the Court of first instance under section 
63, would not by itself constitute a sufi- 
cient reason for the exclusion of the docu- 
ment from consideration by the appellate 
Court. When a document has been receiv- 
ed by the Court of first instance, the appel- 
late Court ought to consider whether leave 
for its reception ought or ought not to 
have been granted, whether the grant of 
such leave has prejudiced the trial, and 
lastly, whether by reason of the delay in 
the production of the document, there was 
a well-founded ground for suspicion that 
the document was not genuine and reliable, 
We are, therefore, unable to support the 
view taken by the learned District Judge 
that the document in question should be, as 
he puts it, ruled out, merely because it was 
not produced along with the plaint. The 
error of the District Judge does amount to 
an illegal and irregular act, and by itself, 
forms a sufficient ground to justify the in- 
terference of thisCourl. The view we take 
is not in any-way contrary to the decision of 
the learned Chief Justice in Hnat Mondul v. 
Baloram Dey (8). 

The third ground taken on behalt of the 
petitioners, however, renders it absolutely 


necessary that the decision of the Conrt 
of appeal below should be set aside. The 
learned District Judge observed in his 


judgment that if the day-book was ruled out, 
there was no evidence to support the plain- 
tiffs’ case which must consequently fail. It 
is pointed out that if the day-book were 
ruled out, there wofld still remain other 
evidence worthy of consideration and our 
attention is invited to the ledger and to 
the oral evidence adduced in proof of the 
day-book. It ‘is contended by the learned 
vakil for the opposite party that as the 
ledger was drawn up from the €ntries Sn 
(6) 8 B. 377. 


(7) 8 0. L. J. 147 ; 12 6. W. N. 812, 
(8) 30. W.N. 581. 
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the day-book, if the day-book is excluded 
from consideration, not much reliance should 
be placed upon the ledger. That, however, 
is entirely a matter for consideration by 
the Court which deals with the facts. The 
learned vakil for the opposite party, is 
unable to contend that in the absence of 
the day-book the ledger is not admissible in 
evidence. If the day-book is excluded the 
learned Judge will still have to consider 
whether the entries in the ledger are reli- 
able. There can be no question, therefore, 
that there has been no proper trial of the ap- 
peal by the District Judge. 

The result, therefore, is that this Rale 
must be made absolute and the order of the 
Court below discharged. The case will be 
remitted to the District Judge in order that 
the appeal may be re-heard ; he will consider 
in the first place whether the day-book 
ought to be excluded from consideration 
for any substantial reason: he will next 
consider whether even if the day-book be 
excluded from consideration, the remaining 


evidence on the record is or is not 
sufficient to establish the claim of the 
plaintiff. 


The costs of this Rule will abide the result. 
We assess the hearing fee at one gold 
mohur. 

Rule made absolute. 





(59 P. R. 1909 ; 86 P. L. R.1909 ; 
94 P. W. R.1909.) 
PUNJAB CHIEF COURT. 
SECOND Crvi Appeat No. 829 or 1907. 
February 23, 1909. 
Present :—Mr. Justice Robertson and 
Mr. Justice Rattigan. 
SRI RAM AND OTEER4—PLAINTIFFS— 
ÅPPELLANTS 
versus 
RAMJI DAS AND OTHRRS—DEFENDANTS— 
RESPONDENTS. 
Custom—Alienation—Aortgagee rights, alienation of, 
canno be contested—Mortgagee rights merge in owner- 
ship, when equity of redemption t8 purchased by 
mo tgager— Ancestral land,” meaning of—Land pur- 
chased from one deacendant of common ancestor by 
another descendant. 3 
For the purposes of the customary law of this 
province, a mortgagee’s rights do not amount to 
uch rights in tho land charged as wonld give the 
mortgagee’s heirs a right to contest an alienation of 
those rights. , : 
Where a mortgagee purchases the eqnity of re- 
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demption, his former rights as mo are 
merged in the rights of ownership of the land which 
he acquired when he bonght tho equity of rodemp- 
tion, _ $ 

“Land ceases to be ancestral if it comes into 
the hands of an owner otherwise than by descent 
or by reason only of his connection with common 
ancestor. Maridar Khan v. Juhan Khan, 50 P. R. 1902. 
referred to. 

Natha Singh v. Harnam Singh. 31 P. R. 1894, 
Musammats Fatto v. Nizam Dir, 10 P. R. 1893, dis- 
tinguished. 

Further appeal from the decree of the 
Divisional Judge, Ambala Division, dated the 
18th April 1907. 

Lala Dwarka Das, for the Appellants. 

Mr. Shadi Lal, for the Respondents. 

Judgment.—tThe pedigree iable of 
the parties is as follows :— 





J oe 
Nai q 
Bhawani Das Egi 
Jassa I hee 
| Joshi Kanhya Lakhmira 
Bir Singh 


The land in dispute was originally half 
of the ostate held by the common ancestor 
Jhanda. Upon tho death of the latter 
it descended to Natha, one of his sons, the 
other half descending to Bhawani Das, the 
other son. 

It appears that after Natha’s death, Joshi, 
Musammat Pardhani (widow of Kanhya) and 
Lakhmira mortgaged the land in suit in 
favour of Jassa, and the mortgagee rights 
of the latter descended upon his death to 
his son, Bir Singh. Subsequently to this 
Joshi, Musammat Pardhani and Lakhmira 
sold the equity of redemption in respect of 
the said lands to one Kahna, by deed of 
sale, dated 7th December 1897. Bir Singh 
thereupon sued for pre-emption in respect 
of the said sale, and was granted a decree. 
He thus became full owner by purchase of 
the land. On the 9th October 1899 he 
mortgaged the land for Rs. 1,000 in favour 
of one Ramji Das, and the present claim 
is preferred by Bir Singh’s sons who ask 
for a declaration to the effect that the 
said mortgage shall not affect their rights 
after the death of their father. The suit 
ja obviously collusive, and there can be 
little doubt that Bir Singh is attempting, 
through his sons to defraud Ramji Das, 
the mortgagee, of his rights under the said 
mortgage. 

The First Court decreed the claim, bat 
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this decision was reversed on appeal by 
the Divisional Jadge who held that the 
land was not ancestral property within the 
meaning, and for the purposes of customary 
law, and that consequently Bir Singh’s sons 
had no power to restrict its alienation by their 
father. 

Plaintiffs have preferred a further appeal 
to this Court, and the two questions 
which we have to decide are, (1) whether 
the mortgagee rights inherited by Bir Singh 
from his father conatitute “ancestral im- 
movable property” so far as Bir Singh’s 
sons are concerned; and (2) whether from 
the mere fact that the land was originally 
held by the common ancestor, Jhanda, it 
retains its character of ancestral land even 
after its purchase by Bir Singh. In our 
opinion, both questions must be answered in 
the negative. 

For some a purposes the right of a mortgagee 
in land over which he has a charge may 
bo “immovable property” within the defi- 
nition of that expression as given in the 
General Clauses Act. 1897. But from the 
point of view of customary law, we do not 
think that the rights of a mortgagee can 
be regarded as “land.” The ordinary zimin- 
dur knows nothing of the definition of im- 
movable property as given in the General 
Clauses Act, and it would, we think,, be to 
him a novel and startling proposition that 
the rights of a mortgagee to whom land is 
hypothicated (for he knows nothing of a 
mortgage in English form), constitute per se 
the land itself. Lands to the agricultural 
classes of this province, means one thing; 
money charged upon land means to them 
something very different and we know of 
no case in which. a suit has been bronght 
under the customary law by reversionary 
heirs to restrict a mortgagee from alienating 
his rights under the mortgage. We have 
no hesitation, therefore, in holding that, 
for the purposes of the , customary law of thts 
province, a mortgagee’s rights do not amount 
to such rights in the land charged as would 
give the mortgagee’s heirs a right to con- 
test an alienation of those rights. It is not 
denied that the mortgagors in this case 
could have paid off Jassa or Bir Singh and 
if they had done so, and it Jassa or Bir Singh, 
had thereupon spent the money so received 
from the mortgagors we know of no authority 
which would have justified a suit by the 
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present plaintiffa to restrain Jassa or Bir 
Singh from dealing with the money as they 
pleased. 

But this question scarcely arises in the 
present case. Admittedly Bir Singh, by 
means of his pre-emptive suit, acquired by 
purchase the equity of redemption in res- 
pect of this land, and as he was the original 
mortgagee, his former rights as mortgagee, 
merged in the rights of ownership of the land 
which he acquired when he bonght the 
equity of redemption. A man cannot have 
oa mortgage in his favour over his own 
property, apart of course from those cases 
(not here applicable) in which a person may 
keep alive a mortgage as protection against 
other incumbrancers. With this latter class of 
cases We are not here concerned, and the only 
question in this connection is, whether the 
land purchased by Bir Singh remained an- 
cestral land in his hands after this purchase, 
simply because it had originally belonged 
to the common ancestor. We do not think 
so. Jn our opinion land ceases to be an- 
cestral if it comes into the hands of an 
owner otherwise than by descent or by 
reason merely of his connection with the 
common ancestor. In the present case Bir 
Singh purchased the land with his own 
money and it has come into his possession 
not because he is one of the descendants 
of Jhanda, but because he has bought it 
from the persons who would otherwise be 
entitled to hold it. Itis possible, of course, 
that even if he had not purchased it, ib © 
might in the course of time have devolved 
by descent upon him or his heirs. The 
Divisional Judge states that there is nothing 
to show that thera was any chance “of 
his ever succeeding to it by inheritance,” 
but be this as it may, the fact remains 
that he has acquired it not because he is 
a member of Jhanda’s family, but because he 
has paid money for it and purchased it 
just in the same manner that a total stranger 
might have bought it. 

The cases cited by “Mr. Dwarka Das do 
not help his argument. In Natha Singh v. 
Harnam Singh (1) the land in question came 
into the possession of one Sham Singh by 
reason of its abandonment, by a very near 
relation, and the learned Judges stated that, 
they did not think this particular *“ land” 
(which originally belonged to a common 

(1) 31 P. R. 1894, $ 
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ancestor) “was removed from the category 
of ancestral property, merely because it 
came to Sham Singh owing to the abandon- 
ment of it by a near relation rather than 
simple inheritanee.” It was only by 
réygon of his descent from the common an- 
cestor that Sham Singh in that case acquired 
the land, and obviously in such circumstances 
it remained ancestral land in his hands. 
Musammat Falto v. Nizam Din (2) is 
even less in point. -It was there held 
that land which has reverted to a donor’s 
line upon failure of the lineal descend- 
ants of the donee, becomes once again ances- 
tral land in the hands of the donor’s descend- 
ants. Clearly in such a case, the donor's de- 
scendants acquired the land by descent, and 
Plowden, 8. J., expressly states in his judg- 
ment that this was the ratio decidendt. 
The third case case cited by Mr. Dwarka 


` Das, Haidar Khan v. Jahan Khan (8) is in 


point of fact, fatal to his contention, four 
it was held in this case that when pro- 
perty, which had once been held by a com- 
mon ancestor, had passed ont” of the pos- 
session of the family, but had been subse- 
quently acquired by a member of that family 
who was not in the position of a common 
ancestor, such property could not be re- 
garded as“ ancestral property ” in the sense 
that that expressionis understood in the cus- 
tomary law. 

We hold, therefore, that the land mort- 
gaged by Bir Singhto Ramji Das was not 
ancestral, and that, therefore, the plaintiffs 
have no locus stand: to contest the alienation. 

We, accordingly, dismiss this appeal with 
costs. 


Appeal dismissed. 
(3) 60 P. R., 1902. 


(100. L. J. 18.) 
CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE UNDER SECTION 25 OF 
THE Lerrers PATENT AND section 434 
CRIMINAL Procepure Cope. 

May 31, 1909. 

Present :—Sir Lawrence Jenkins, Kr., C. J, 
Mr. Justice Stephon and Mr, Justice 
Mookerjee. 

REX. °, 


versus 


- SHAK TALEB—Accusep. 
Conxfersion to Police Officer—Admissibslity of — 
Emdauce Act (I of, 1872), ss, 25 and 26— Conduct 
ang condition of accuasd, proof of, by Police Officer, 


(2) 10 P. R. 1893, 
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The accused came into a thana and made a 
statement, before he was arrested, to a Police” 
Officer to the effect that he had committed a 
murder: Held, that the statement was inadmissible 
in evidence under section 25 of the Evidence Act. 

The conduct and condition of the accused nt 
the time when the statement was made may, however, 
be proved by the Police Officer. 

REFERENCE BY MR. JUSTICE STEPHEN. 

Under section 25 of the Letters Patent of the said 
Court, and under section 4840f the Oode of Orimi- 
nal Procedure, 1898, Ido hereby reserve and refer 
the point and question of law mentioned below for the 
opinion and decision thereon ofthe said High Conrt. 

The point of law arose as follows :— 

Shaik Taleb was tried before me at Sessions on 
the 10th day of May, 1909, on a charge of murder. 
The case against him was that he murdered one 
Shaik China commonly so-called, on the 6th Feb-: 
ruary, 1909, under the circumstances set ont in my 
notes of the evidence, a copy of which is forward-, 
ed herewith. After the commission of the offence 
it was alleged that he went to the Collootolah thana 
and there made a statement. Inspector Lyons was 
called to prove what happened there. He said that 
he had received information of the occurrence 
ie, of the murder of Shaik Ohina, and was start- 
ing ont to make enquiry into the matter when 
the accused came into the thang in a state that 
he described. He was then asked what the accnsed 
said. This wns objected to on the ground that 
under section 26 of the Evidence Aot, 1872, it 
could be proved, because the accused was not 
in custody. On this the Inspector was oross-ex- 
amined as to whether the accused was in custody. 
I did not make a note of his answers but he said 
that the accused made the statement directly he 
entered the thana and before ho had time 
to do anything. It was argued that he was 
in custody from the moment he entered the thana, 
but no authorities were quoted to support this con- 
tention. On this I held that he was not at that 
time in custody and allowed the question to be 
put. The answer was that he said—“I am the 
man who killed Shaik China. Take me in custody. 
The knife is with Shaik Juggoo. I left it.” No 
reference was made to section 25 of the Evidence 
Act, [told the Jury that they were to take this 
statement into account 

The Jury by a majority of seven to two convicted 
the accused of murder. I accepted the verdict, and 
sentenced the accused to death. 

The point of law that T reserve and refer is 
whether after the confession of the accused above- 
mentioned made to a Police Officer had been proved, 
the conviction was legal. 

ADVOOATE-GENERAL’S OERRTIFICATE, 

After stating the facts the certificate -proceeded 
thus :— 

7. That the learncd Judge erred in admitting in 
evidence against the prisoner the statement above- 
mentioned and the prisoner was prejudiced in his trial 
by reason of the said decision. 

Mr. 8S. K. Bonnerji,for the Crown. 


Mr. 9. S. Malik, for the Accused. 


Judgment.—tThis case comes before 
us on a point of law under the Letters 
Patent, the point of law being as to mis- 
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reception of evidence. It is conceded that 
evidence was admitted which was not pro- 
perly admissible so that we have, as the 
clause requires, to review the case, leaving 
out of consideration the evidence wrongly 
received. 

At the last Criminal Sessions of this 
Court, Shaik Taleb was charged with the 
murder of Shaik China and he was found 
guilty by a majority of the Jury, seven 
being in favour of conviction. On that 
verdict, sentence of death was passed. In 
our opinion, there is ample evidence to 
support the verdict. In the first place, it 
cannot be doubted that Shaik China was 
murdered sad the only question is whether 
the murder was committed by the accused. 
In proof of that, we have the evidence of 
five eye witnesses, and notwithstanding the 
criticism that has been passed on their evi- 
dence by Mr. Mullick, we can see no 
sufficient reason for disregarding that direct 
evidence. Nor does the matter rest there, 
for we have besides that, the conduct and 
condition of the accused at the time that 
rests on the evidence of Jugoo, the pan- 
seller and of the Thana Inspector Mr. Lyons 
from whose evidence, however, must, for 
the present purpose, be excluded the state- 
ment made to him by the accused. In 
our opinion, therefore, the conviction must 
stand. 

It only remains for us to consider what 
sentence should be passed. Bearing in 
mind that the verdict was not unanimous 
and also‘ that we have to decide the case 
on a note of the evidence, the majority of 
the Court not having had the advantage 
of seeing the witnesses, we think the proper 
sentence to pass would be one of transporta- 
tion for life. 

Evidence excluded ; sentence reduced. 


(58 P. R. 1909; 97 P. W. R. 1909.) 
: PUNJAB CHIEF COURT. 
Seconp CiviL Appeat No. 25 or 1909, 

February 13, 1909. 

Present :—Mr. Justice Johnstone. 
PRABH DIAL—PLAINTIFF—ÅPPELLANT 
versus 
BUKSHI RAM-—-—DERFENDANT— RESPONDENT, 

Ousten—Alienation—Sathgal A hati of Jullundur 

Lity—Ilindu Lato— Presumption. 

The Saihgal Khatries of Julinndm City, thongh 

owning some land, follow Hindu Law, in matters of 
alienation, and not the general agricultural custom, 
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The initial presumption in the case of Khatries, 
who do not themselves cultivate land and are 
not mainly dependent upon agriculture for their 
livelthood,is against their following agricultural - 


custom 

Further appeal from the decree 
the Divisional Judge, Jullundur Divisigh, 
dated the 12th November, 1908. 

Mr. Shelverton, for the Appellant. 

Judgment.—I have gone carefully. 
through the files and have heard Mr. Shelver- 
ton’s arguments. The parties are Saihgal 
Khatries. Ordinarily, as this Court has 
repeatedly held,— Khattries are not agricul- 
turists, and the initial presumption regarding 
them is in all cases that they follow not agri- 
cultural custom but Hindu Law. But Mr. 
Shelverton urges that the Saihgals are on a 
different plane from ordinary Khatries. He 
says they came from the Deccan and settled 
in Damodarpnur, District -Jullundur, which 
village they own in full; that in that village 
they have adopted agricultural custom ; and 
that the Julundur City Saihgals are mere 
offshoot from Damodarpur, erd so should be 
deemed until the contrary is proved to follow 
that custom still. I find some difficulty in 
accepting this position. These Saihgals have 
been very long settled in Jullundur City, 
and there is no evidence worthy of the name 
that they ever came from Damodarpnr. It is 
just as probable, in fact more probable, that 
they first came to Jullundur City, and then 
a branch of them acquired Damedarpur and 
settled down there as a compact village 
community. There no doubt agricultural 
custom may have beenadopted. As frequently 
pointed out by myself and other Judges of 
this Court,. non-agriculturists, who settle 
down in a compact villrge community, would, 
naturally after a time, adopt the rame devices 
to exclude strangers, which the Jats have 
adopted, but the case of the Khatries in a 
city is different. In Jullundur City the 
khewatdars are not all Khatries, much less 
all Saihgals : many tribes and castes hold 
land ; therefore, I would hold that, inasmuch 
as the migration of these Saihgals from 
Damodarpur is merely a matter of conjecture, 
and inasmuch as these Saihgals, though 
owning some land in Jullundm City do rot 
themselves cultivate it and are apparently 
not mainly dependent upon agriculture for 
their livelihood, the presumptfon is spainst 
their following Jat custom. Í 

To rebut this presumptitn appellant can 
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show little or nothing. The oral evidence is 
worthless by itself. Not one case of successful 
objection to an alienation in Jullundur City by 
a Khatri on the basis of custom has been 
roved though alienations have been very 
merous. And in two judgments of 1888 
and 1896 respectively, in which many previous 
instances are relied upon, it was expressly 
held that these Khatries follow Hindu 
Law. 
For these reasons I decline to summon the 
respondent, and I dismiss the appeal. 
Appeal dismissed. 





“OOS BIO) 
CALCUTTA HIGH COURT. 
Crwn Ruse No. 3109 or 1908. 
January 6, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr, Justice Carndaff. 

GOPAL SINGH-—PLAINTIFE — PRTITIONER 

versus 

LALOO LALL—DEFENDANT—OPPOSITR 

PARTY. 

Document, refusal to send for—No ground for set- 
ting aside decision unless party p ejudiced—Evidence 
Act (I ef 1872), s. 92—Proof cf no consideration or 
different consideration, allowable. 

It ig no ground for setting aside the decision 
of a Conrt that it omitted to send for 2 docu- 
ment, unless the party requring it has been pro- 
judiced by the omission. 

Although section 92 of the Evidence Act prevents 
the admission of oral evidence for the purpose of 
contradicting or varymg the terms of a contract, 
it does not prevent ong of the parties to tho 
contract from showing either that there was no 
consideration or that the consideration was different 
from that stated in the document. 

Hukumchand v. Hiralal, 3 B. 169, Vasude a Bhailu 
v. Narasamma, 5 M. 6; Kumara v. Srinvasa, 11 M. 
218, Lela Hunmat Sahai Singh v. Llechellen, 11 C 488, 
Indarjit v. Lal Chand, 18 A. 168 and Sah Lal Chand 
v. Indarjit, 22 A. 870 (P.O); 27 1. A. 93; followed, 

Balkishen Dan y W. F. Legge, 22 A. 149 (P. C) ; 27 
I. A. 59, distinguished. 

Rule against the decree of the Small Cause 
Court of Shahabad. 

Babus Dwarka Nath Mtiter and Ohandra 
Sekhar Prasad Singh, for the Petitioner. | 

Babu Kulwant Singh, for the Opposite 
Party. , 

Judgment.—This isa Rule issued by 
this Court under section 25 of thè Provincial 
Small Cause Courts Act calling upon the 
opposite party to show cause why the decision 
of the Subordinate Judge should not be set 
aside, í 
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The petitioner who was the plaintiff in the 
Court below, sued to recover money due on a 
bond executed in his favour on the 13th 
October 1905. The defendant admitted 
execution but pleaded that the bond had been 
satisfied by a set-off against the consideration 
of the conveyance executed on the 13th 
February 1966. 

The Court below has found in favour of the 
defendant upon whom the onus lay to prove 
that the bond had been discharged. The 
petitioner now seeks to assail the judgment 
of the Subordinate Judge upon two grounds of 
law. 

He argues in the first place thut he was 
not given an opportunity to produce the 
conveyance. There is some force in this 
contention. He appears to have applied to 
the Court below to send for the document 
which had been filed in another suit previous- 
ly instituted to impeach its validity. The 
tubordinate Judge, however, apparently 
without assigning any reason, declined to send 
for the document. The learned vakil for the 
opposite party, on the other hand, invites our 
attention to the fact that the terms of the 
conveyance were not in dispute and that they 
were stated in the Court below by one of the 
witnesses. Under these circumstances it 


-appears to us that the petitioner has not been 


prejudiced by the omission of the Subordinate 
Judge to send forthe document. There is, 
therefore, no valid ground for remitting the 
case for re-consideration. a T 

It is argued, inthe second plage, that the 
opposite party ought not to have been allowed 
to adduce oral evidence so as to contradict the 
terms of the conveyance. The conveyance 
recites the payment of consideration in a 
certain manner. Various sums are said to 
have been paid to different persons and it is 
then stated that the remainder, a sum of 
Rs. 200 was left with the vendors. The oral 
evidence which has been allowed to be given 
is to the effect that this last recital is not 
correct, and that ag a matter of fact this sum 
of Rs. 200 was taken by the creditor of the 
bond now in suit. Reliance is placed upon 
the provisions of section 92 of the Indian 
Evidence Act to show that oral evidence 
was not admissible to vary the terms of the 
deed. It is clear, however, upon the authorities 
that section $2 has not the effect sought to be 
attributed to it. lt has been repeatedly held 
that although sestion 92 prevents;the admis- 
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sion of oral evidence for the purpose of con- 
tradicting or varying the terms of a contract, 
it does not prevent one of the parties to the 
contract from showing either that there was 
no consideration or that the consideration was 
different from that stated in the conveyance. 
It is sufficient to refer to the decisions in the 
case of Hukumchand v. Hiralal (1) and 
Vasudeva Bhallu v. Narasamma (2) which are 
referred to with approval in the later decision 
in the case of Kumara v. Srinivasa (8). The 
same view has been adopted in this Court 
Lala Himmat Sahat Singh v. Llewhellen (4) as 
also in Allahabad, Indarjit v. Lal Chand (5). 
The learned vakil for the petitioner, however, 
referred to the decision of the Judicial Com- 
mittee in the case of Balkishen Das v. W. F. 
Legge (6) asan authority for the contrary view. 
But that case has obviously no application to 
the circumstances of the present litigation. 
The validity of the conveyance is not in ques- 
tion and no attempt has been made by either 
of the parties to the present litigation to affect 
its terms. The sole question is whether the 
recital as to the payment of consideration is 
not incorrect upon a point of detail, namely, 
whether a part of the consideration was 
retained by the vendors or whether it was 
applied by them in discharge of an earlier 
bond, we feel no doubt that upon sucha 
matter as this, oral evidence was rightly 
admitted. The essence of the matter is, as 
pointed by the Judicial Committee in Sah 
Lal Chand v. Indarj:: (7), that the Evidence 
Act does not say that no statement of fact in 
a written instrument may be contradicted, but 
only that the terms of the contract may not 
be varied, added to, subtracted from, or con- 
tradicted. It is thus clear that whatever the 
merits of the controversy between the parties 
may be, there is no question of law upon which 
the judgment of the Subordinate Jndgecan be 
impeached. i 

The result, therefore, is that this Rule 
must be discharged. In the cireum»tances of 
the case, we make no order as to costs. 

Rule discharged. 


m 3 B. 159. (2) 5 M. 6. 

3) 11 M. 218. (4) 11 0. 486. 
(5) 18 A. 168. 

(8) 22 A. 149 (P.C); 

(7) 22 A. 870 (P. O.) ; 


27 I.A 58 
27 I. A. 98, 
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(67 P. R. 1909 ; 98 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
SECOND CIL APPBAL No. 453 or 19508. 
March 8, 1969. 
Present :—Mr. Justice Kensington and 
Mr. Justice Johnstone. 
JAWALA SAHAI AND orners—PLaIntiFes— 
APPELLANTS 
VETEUS 
RAM SINGH AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Oustom—Alienation—Rerersionary right to contest- 
alienation is not transgferable—Transferee of such 
right cannot impeach alienation, 

A reversioner’s right to contest an alienation under 
customary law is not transferable to a stranger. 

Muula Dud v. Ram Gopal, 22 P. R.1900; Tota v. 
Abdulla Ahan, 66 P. R. 1897, F. B., followed. 

Sher Singh v. Sidhu, 11 P. R. 1007, overruled. 

Where the reversionary heir of a widow trang- 
fers, after the death of the widow, all hig 
rights, imcluding among those rights his right 
to contest the widow’s alienations, the transferee 
has no locus standi to impeach tho validity of the 
alienations made by the widow. 


Further appeal from the decree of the 
Additional Divisional Judge, Shahpur 
Division, dated the 7th January, 1908. 

Lala Harbhagwan Das, for the Appellanis. 

Mr. Devi Dial, for the Respondents. 


Judgment.—tThe facts necessary to be 
stated for the due understanding of this case 
are these :—Musammat Begman, who had 
been a widow for many years, executed two 
successive mortgage-deeds of the same land, 
dated 12th July 1895 and 19th April 1897, 
respectively, the total mortgage-money being 
Rs. 500. She then died and her property was 
mutated in favour of Mahla, reversioner. On 
16th Jannary 1899 Mahla sold all hie rights 
to plaintiffs, Jawala Sahai and Bishen Singh, 
including among those rights, the right to con- 
test the widow’s mortgages. Her mortgagees 
and their representatives are now Ram Singh, 
Ruldu Ram and Kirpa Ram. Armed with 
this sale-deed plaintiffs, on 20th February 
1904, brought this suit for possession against 
these three persons and Mahla. The first 
Court held that the sale to plaintiffs was a 
genuine transaction, that Musammat Begman’s 
transactions were not for “necessity”, and 
that plaintiffs having purchased Mahla’s 
rights could'maintain the suit and contest the 
validity of that lady’s acts. 

The learned Additional Div@sional Shdge 
remanded under section 566, Civil Procedure 
Code (1882) for further eħquiry, and upon 
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Yaceipt of an incomplete return, made another 
semand. To this the Munsif made a return 
out recording his own opinions, and the 
ional Court again sent back the case. 
unsif then submitted a lengthy report, 
in points in which were that Ram 
Singh aforesaid had failed to prove (a) the 
passing of fall consideration on the widow’s 
mortgages, and also (b) the “ necessity” for 
the same. 

When this was laid before the new 
Divisional Judge, Mr. Waring, he took up 
first the question of plaintiffs’ locus standi 
and held, following Maula Dadv. Ram Gopal (L), 
and declining to follow the Single Judge 
ruling Sher Singh v. Sidhu (2) that plaintiffs 
could not contest the validity of the widow’s 
alienations, and, therefore, gave plaintiffs a 
decree for possession on payment of Rs. 800 
in full, and allowed defendants’ costs 
throughout. 

This view was undoubtedly correct, and it is 
a pity that so much time and money have 
been wasted over the case. The remands 
would all have been avoided if the aforesaid 
Additional Divisional Judge had taken up the 
preliminary point first and had decided it as 
Mr. Waring decided it. 

The plaintiffs have preferred this further 
appeal to this Court, and we have heard 
ingenious and lengthy arguments from Lala 
Harbhagwan Das, Pleader, on their behalf. 
He first of all attempted to distinguish Maula 
Dad v. Ram Gopal (1), a Division Bench case 
by pointing out that in itthe reversioner had 
merely mortgaged his rights after the death 
of the widow, while here he had sold all his 
rights. It is argued that Mahla had the 
right to contest the widow's mortgages, and, 
therefore, inasmuch as he sold all his rights 
to plaintiffs, expressly including the right to 
contest these mortgages by the widow Maula 
Dad v. Ram Gopal (l) is no gnide in the 
present case. No doubt this distinction does 
exist; but even so, we are of opinion, that the 
Bench that decided that case would have 
concurred in the view we are taking here, 
which is also in full conformity with Tota v. 
Abdulla Khan (3) in which it was plainly laid 
down that a reversoner’s right to contest an 
alienation under customary law is not transfer- 
able to a stranger. -This ruling settles the 
question, atid we tls find that the ruling in 


(1) 22 P. B. 1900. » (2) 11 P. R. 1907. 
(3 66 P. R. 1897 (F, B.) 
6 
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Sher Singh v. Sidhu (2) cannot be treated as 
an authority ab all, being directly opposed to 
an earlier ruling by a Full Bench, in which 
earlier ruling we express respectful concur- 
rence. We have some difficulty in following 
the line of thought in some passages in tho 
Single Bench ruling ; but itis clear to us that 
where in that ruling the learned Judge 
expresses an opinion contrary to that stated 
above as having been Jaid down in the case of 
1897, his opinion cannot he accepted. 

Lala Harbhagwan Das has also argued the 
case on first principles apart from authority ; 
but we are not pressed by the arguments he 
has put before us by. way of showing the 
unsoundness of the view taken in the Full 
Bench case; and the other authorities quoted 
by him,such as Malik Ala Bakhsh v. Gulam (4) 
and Achal Ram v. Kazim Husain Khan (5) 
seem tous quite besides the mark. Agree. 
ing with the lower appellate Court, we 
dismiss this appeal with costs. 


Appeal dismissed. 
(4) 13 P. R. 1899. ‘ 
(5) 27 A. 271, (P. C.); 9 C. W. N. 477; 8 O. 0. 155; 
15 M L. J. 197. 





(WOE B 
CALCUTTA HIGH COURT. 
Civit Ruca No. 3837 or 1908. 
February 16, 1909. 
Present :—Mr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 

MOHAMED HAMIDAR RAHMAN 
CHOW DHURI—PuatntiveF—PETITIONER 
versus 
ALI FAKIR AND anoTHRER—DRFENDANTS— 
Opposite Parry. 

Bengal Tenancy Act (VIII of 1885), s8. 28—T ees 
—Onsiom of cutting and appropriating when felled 
—Onus—Limitation Act (XV of 1877), sch. II, arts. 

36, 48 and 49, j 

The custom of cutting down trees and that of 
removing them are two quite different things. 

The property in trees felled is ordinarily vesteđ 
in the proprietor of the Jand unless there is any 
oustom to the contrary. 

Nafar Ohandra Pal Chowdhuri v. Ram Lal Tal 
22 C. 742, followed. 

The onus rests upon the tenant to displace by 
proof of custom or otherwise the presumption that 
the wood belongs to the landlord. 

article 48 or 49 of sch. TI of the Limitation 
Act, 1877, applies to a suit by the landlord 
for compensation for removal of trees from the 
land against the tonant ~ defendant, and not 
article 36. 

Bangun Jha v. Dolhin Golab Koer, 25 O. 892, 
(E. BJ); 2 0. W. N 265, followed 


, 
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Rule against the decree of the Small 
Cause Court of Netrokona, dated May 13, 
1908. 

Babu Gobinda Chandra Dey Roy, for the 
Petitioner. 

Babu Akhil Bandhu Guha, for the Opposite 
Party. 

Judgment,—tThis is a Rule calling 
upon the opposite party to show cause why 
the order of the Munsif, Second Court of 
of Netrokona dated the 13th May 1908, should 
not be set aside. The plaintiffs instituted 
this suit against the defendants for compensa- 
tion for removal of certain trees from the 
land. 

Tn the case of Nafar Ohandra Pal Chowdhuré 
v. Ram Lal Pal (1), it was held that property 
in trees growing on land is by general law 
vested in the proprietor of the land subject 
to any custom to the contrary. This refers 
to the removal of trees after they have been 
felled. Thereis no doubt, therefore, that 
the property in trees felledis ordinarily vested 
in the proprietor of the land unless there is 
any custom to the contrary. There is no 
finding as to this custom in the Munsif’s 
judgment. He remaks: “I am of opinion that 
the defendant No. 1 has not contravened any 
local custom,” but this observation evidently 
refers to section 23 of the Bengal Tenancy 
Actand the custom of cutting down the trees 
therein referred to and not to custom of 
removing trees after they are felled, which, 
as pointed out in thecase cited above, is quite a 
different thing. The Munsif’s judgment 
establishes that the tenants are entitled to 
cut down the trees, but he comes to no finding 
on the question to whom the wood belongs 
after tho tree is cut down. If it belongs 
wholly or partly to the landlord, he is clearly 
entitled to compensation for its removal. 
Next the Munsif has- held that the suit is 
baried by article 36 of the second schedule 
of the Limitation Act. But in our opinion 
the article that really applies to the present 
oase is eithor 48 or 49. These two articles 
refer to specific movable property wrongfully 
taken. Article 48 refers to specific movable 
property lost or acquired by theft, or dishonest 
misappropriation or conversion or for com- 
pensation for wrongfully taking or detaining 
the same. Article 49 refers to other specific 
movable property or for compensation for 
wrongfully taking or injuring or wrongfully 

(1) 22 ©. 742 p. 743. 
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detaining the same. These two articles seem , 
to us to cover all cases with regard to apecife ~ 
movable property wrongfully taken. In eitfier 
of these two cases, the limitation is 
years. That one of these articles ap 
the present case is clear from the F 
decision in the case of Mangun Jha V. Dolhin , 
Golab Koer (2). 

Under the above circumstances the decision 
of the Munsif must be set aside and ‘the 
case sent back for a finding as to whom 
the wood belongs, and disposal in accord- 
ance with the observations we have made. 
It will rest upon the tenants to dis- 
place by proof of custom or otherwise 
the presumption that the wood belongs to 
the plaintiff. 

Costs will abide the result. We assess 
the hearing fee at two gold mohurs. 


Case remanded. 
(2) 25 C. 692 ; 2 ©. W. N. 265. 


(63 P. R. 1909 ; 84 P. W. R. 1909 ; 
79 P. L. R. 1909.) 


PUNJAB CHIEF COURT. 

SECOND Civin APPRAL No. 1248 or 1908. 

March 2, 1909. 

Present :—Mr. Justice Shah Din. 
MOHKU—Derenpant—APPELLANT 
versus 
KARAM AND orners—PLAINTIFFs— 
RESPONDENTS. 

Oustom—Alhenation—Gondals of manza Isar, Tahsil 
Bhera, District Shahpur—Gift in farour of pichlag 
by soniess proprietor-—Right of distant collaterals 
eight degrees removed to contest such gift—Burden 
of proof— Validity of gift. 

Among Gondals of mauza Isar, Tahsil Bhtoa, 
District Shahpur, distant collaterals of a donar, be- 
ing eight degrees removed from tho common an- 
cestor, have a locws stundi to contest a gift of 
ancestral roperty in favour of a pichlag gon. 
Natha Singh v. Mohan Singh, 98 P. R. 1906; Hira v. 
Karam Kaur, 28 P. R. 1907, distinguished. 

The burden of proving that tho gift is valid by 
custom lies on the donee. 

No custom has been proved by which a gift of 
ancestral property to a pichlag son would be valid 
among Gondals of mauza Isar 

Fatteh-ud-Din v. Jallu, 70 P. R. 1896, relied upon. 

Further appeal from the decree of the 
Divisional Judge, Shahpur Division, dated 
the 7th January, 1908. . 

Mr, Gokal Chand, for the Appellant. 

Mr. S. M. Iqbal, for the Respondent. 

Judgment. 
decision in this appeal is whether among 
Gondals of mansa Isane, Tahsil Bhera, Shah- 
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ww District, a childless proprietor has 
power, under custom, to make a gift of his 

tral land in favour of the pichhlag son 
of hisy wife, and whether collaterals related 
to him the eighth’ degree can contest such 
e 2n alienation. 

The lower appellate Court has found 
as a fact that the property in suit is an- 
cestral, and this finding cannot be contested 
before me, as this appeal is one admitted 
under sectjon 70 (1) (b) of the Courts Act. 

On the question whether the gift in dispute 
is oris not valid by custom, the first im- 
portant point to note is that by far the 
largest portion of the land gifted tiz., 447 
bighas out of a total area of 503 bighas, was 
in possession of Musammat Fazlan on the 
usual widow's estate and it cannot be seri- 
ously contended that she had any power 
to make a gift in respect of that land in 
favour of the appellant. There then remains 
the question of Fazl’s right to gift away 
the land in his possession to Mohku who 
was his pichhlag son, and was not at all re- 
Jated to the donors’ family. On this part 
of the case the only serious contention 
raised in the Courts below, and repeated 
before me, is that plaintiff being related to 
donors in the seventh and eighth degrees 
from the common ancestor the onus lay upon 
them to show that they had power to con- 
test the gift in dispute. I think that this 
contention cannot be allowed to prevail in 
this case. In Wilson’s Code of Tribal Cus- 
tom, Shahpur District, page 73, it is laid 
dewn that among Gondals a proprietor can- 
not, without the consent of the agnate heirs, 
make a gift of :mmovable property to a per- 
son not related to him. In this respect the 
custom of Gondals is different from that of 
Awang, among whom, as noted in the said 
Code, the power of alienation possessed by 
a childless proprietor is practically unres- 
tricted. Next, we have to consider in this 
connection the peculiar constitution of the 
village in which the land in suite is situate, 
and that shows, as the Courts below have 
pointed out, that the original trible bond 
of the proprietory body has not been broken 
by the introduction of strangers save and ex- 
cept two landowners, one a Khatri and the 
other a Sdhla, wHb between them hold a 
small area of 34 btghas only. The village 
community is thus a cowipact body of proprie- 
tors, all belonging to one tribe and descend- 
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ed from one common ancestor Isar, who was 
the original founder of the vilage and 
after whom if is named. Having regard, 
therefore, to the constitution of the village 
and to the record of custom applicable to 
the parties as above referred to, and con- 
sidering also that the donee in this case 
is a perfect stranger, being in no way 
related to either of the donors, I am clearly 
of opinion that the plaintiffs, although they 
are distant collaterals of Fazl, being eight 
degrees removed from the common ancestor, 
have a locus standi to contest the gift in 
question, and that the onus lies on the de- 
fendant-donee of proving that the said gift 
ig valid by custom. 


The counsel for the appellants relies on 
Natha Singh v. Mohan Singh (1) and Mira 
v. Karam Kaur (2) to show that the 
plaintiffs are too remotely related to the 
donor Fazl to have the power to contest 
the gift. Those decisions, however, proceed 
upon the special facts of the cases before 
this Court, and in no way contravene: or 
question the correctness of the principle 
laid down in a series of decisions, most of 
which are noticed in Khazan Singh v. Relu (3) 
that among agricultural tribes in this 
province there is no fixed limit of propin- 
quity up to which the kinsmen of a sonless 
proprietor are to be presumed to have the 
right to impeach alienations of ancestral land 
by him, bat beyond which they cannot 
be presumed to possess such power, Each 
case has to be decided in the matter of 
the locus stand: of collaterals to contest an 
alienation by a childless proprietor accord- 
ing to its own particular facts, and no 
hard and fast rule applicable to all con- 
ceivable circumstances and to all tribes and 
localities can be laid down. 


See also Bholi v. Mun Singh (4). 


In the present case the plaintiffs have, 
in view of the facts I have mentioned above, 
the power to challenge the validity of 
the gift in dispute, and the only question 
that remains to be decided is whether 
the dénee has shown that the gift is authoriz- 
ed by custom. He has produced some 
oral evidence in support of the position, 
but none of his witnesses has cited a single 


93 P. R. 1908. o 23 P. R. 1907. 
35 P. R. 1908. 4) 86 P. R. 1908, 
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instance of such a gift having been made 
before, and no judicial precedent showing 
the validity of this kind of alienation has 
been mentioned at all. 

The statement of custom in Wilson’s Code 
referred to above is against the donee’s con- 
tention, and so is a published decision of this 
Court, namely, Fatteh-ud-Din v. Jallu (5) 

‘which though the plaintiffs in that case were 
near agnates of the sonless proprietor con- 
cerned, is a distinct authority for the present 
respondents’ contention that Fazl’s power of 
alienation is not unrestricted. 

I hold, therefore, that the donee has failed 
to prove that the gift made in his favour by 
Fazl and Musammat Fazlan is valid by 
custom, and maintaining decree of the lower 
appellate Court, I dimiss this appeal with 
costs. 

Appeal dismissed. 

(6) 70 P. R. 1896. 


(10 0. L. J. 28.) 
CALCUTTA HIGH COURT. 
Civit Rute No. 7 or 1909. 
g January 25, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carndutt. 
MAHARANI JANKI KOER-—DEeGREE- 
HOLDER—PETITIONER 
Versus 


SHAM SIVENDRA SAHI—JUDOMENT- 


DEBTOR— OPPOSITE PARTY. 

Execution of decree—Judgment-debtor mortgagor— 
Receiver of mortgaged properties—Decres for means 
profite—Receiver to be made purty, when 

A person obtained a decree for possession of 
immovable proporty and for mesno profits, but 
the property was under mortgage and a Recciver 
had been appointed to take chargo of the mort- 
gaged properties Tho docroe-holder asked for tho 
ascertainment of the mesne profits in tho presence 
of the Receiver: X 

Held, that the claim which tho decroc-holder now 
secks to enforce 18 œ pnroly personal claim and the 
decreo for meme profits which will bo made will 
bo a personal decree, and that the Recoiver should 
not be mado a party at this stage of the proceed- 
ings; that when after obtaining tho decree for 
mesne profits tho decroe-holder finds it necossery 
to prococd against the oquity of redemption, if 
the Receiver is thou found to be in possession of 
tho mortgaged properties, the decree-holder may 
obtain leave of the Court before he can attach the 
proporties, and may bring the Receiver before the 
Court. 


Rule against the order of the Sub-Judge 
of Saran. 


Mr. Sinha, Advocate-General, Babus Sige 
Ohandra Chaudhri and Nalini Ranjan Obat- 
terjee for the Petitioner. 

Mr. B. Ohakravarti and Babu Debendra 
Nath Ghose for the Opposite Party. VA 

Judg ment.—This is a Rule fssued by 
this Court calling upon the Receiver appointed 
in the course of a mortgage suit as also upon 
the other parties to the litigation to show 
cause why he should not be made a party to 
the proceedings for ascertuinment of mesne 
profits in a suit against the mortgagor. It 
appears that the petitioner before this Court 
obtained a decree for recovery of possession 
of immovable property and for ascertainment 
of mesne profits against the executant of the 
mortgage for the enforcement of which a 
suit has been brought by the mortgagee, in 
the course of which a Receiver has been 
appointed to take charge of the mortgaged 
properties. The execution creditor now seeks 
to ascertain the mesne profits as against his 
jadgment-debtor and prays that the enquiry 
may be held in the presence not only of the 
judgment-debtor but also of the Receiver in 
charge of the property comprised in the 
mortgage executed by his judgment-debtor. 
It is conceded that the mesne profits are in 
respect of properties not covered by the 
mortgage security. But itis argued that as 
the mortgagor has except his dwelling house, 
no property other than what is comprised in 
the mortgage suit and as in the event of a 
decree for mesne profits being made such 
decree must inevitably be executed against 
the equity of redemption of the mortgagar, 
it is desirable, if not absolutely necessary, 
that the mesne profits should be ascertained 
in the presence of the Receiver who has now 
the custody of the interest of the mortgagor 
as well as of the mrotgagee in the mortgaged 
premises. The application is opposed by the 
Receiver. He urges that he is a stranger to the 
proceedings for the ascertainment of mesne 
profits and he contends that as he ig not the 
representative of the judgment-debtor in that 
matter, it is needless to make him a party there- 
to. In our opinion, this contention is well-found- 
ed. lt is perfectly true that when the decree for 
mesnt profits is made, the decree-holder may 
find it necessary, to proceed against the 
equity of redemption to dhable hifn to realise 
his dues. When he finds himself in that 
position, if the Receiver is then found to be 
in possession of the mortgaged properties, the 
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.execution creditor may obtain the leave of 
this Court before-he can attach the properties 
. in execution. But before he arrives at that 
stage it is not necessary for him to bring the 
NE before the Court. It is absolutely 
immaterial to the Receiver, for what amount 
a decree for mesne profits is obtained by the 
peititioner against the mortgagor. The claim 
c. which the execution creditor now seeks to 
enforce is a purely personal claim, and the 
decree for mesne profite which will be made 
will be a personal decree against the mort- 
gagor. Itis only when in execution of the 
decree the mortgaged property will be sought 
to be attached that the Receiver will be 
affected and leave of the Court will be neces- 
sary. At the present stage, the Receiver is 
a perfect stranger inno way interested in the 
matter. Ifany other view of his position 
were taken, the result would be that every 
Receiver appointed in a suit in respect of a 
property comprised within the scope of that 
litigation, would be liable to be drawn intoa 
suit by any creditor of one of the parties to 
the litigation, a result which could not be 
possibly justified on any intelligible principle. 
The present application is obviously 
premature and the Rule must consequently 
be discharged. 
The Receiver is entitled to the costs of 
this Rule. We assess the hearing fee at two 
gold mohurs. 


Rule discharged. 


(66 P. R. 1909 ; 99 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Sxconp Cıvıl APPRAL No, 724 or 1908. 
March 1, 1909. 
Present :— Mr. Justice Robertson and 
Mr. Justice Rattigan. 
AGIA SINGH—SvureTy—APPELLANT 


Versus 


BALLA MAL—Decrss-HoLpER— 
RESPONDENT? 


Ezeculion of decree—Chief Court Rules aud Orders 
Order LVII, Rule II (1)—Surety under the RuJe—Extent 
of surcty’s hability—Liability co-extensive with mimary 
liability—Lrabuity when and how fay enforceable, 

The security given by 8 person under Chief 
Court Rules and Orders, Order LVII, Rule 71 (1) fora 
petitidfier for wevision to the Chief Court must 
be limited to the security demandable under 
the rules of thg Court, no matter in what 
terms the security bond may be worded; such 
Security must be taken to have been merely for 
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the performance of the order which is sought to 
be revised. Whero tho order, against which the 
petition of revision is made, was for the attach- 
ment and sale of the judgment-debtor’s properties 
specifiod in the decroe-holder’s application, the 
security demandable under the rules of the Com b 
must be confined to the performance of that ordor 
within a reasonable time. 

In such a case, no liability could attach to the 
surety unless and until the decree-holder had failed 
to satisfy his decree by tho salo of such proper- 
ties. The liability of the surety cannot be more 
extensive than the primary liability of the judg- 
ment-debtor. 


Further appeal from the order of the Divi- 
sional Judge, Amritsar Division, dated the 
30th May, 1908. : 

Messrs. Grey and Roshan Lal, for the Ap- 
pellant. 

R. S. Sukh Dial, for the Respondent. 

Judgment.—Briefly stated the facts of 
this case are as follows :—On the 29th April, 
1907, a decree for Rs. 2,217 was passed in 
favour of Bihari Lal, Buta Shah and Baldeo 
Das, against Hari Ram, Parma Nand, Wasdeo, 
Ganga Ram and Sulakhan Mal, the five sons 
of one Pohlo Mal. The decree-holders trans- 
ferred this decree to Maharaj Mal and Ram 
Chand, and this transfer was duly recognized 
by the Court by its order, dated 15th Angust 
1904. On the 4th May 1907 one Balla Mal 
applied for execution of the said decree stating 
that the decree had been transferred to him 
by Maharaj Mal and Ram Chand on the lst 
May 1907, and praying that certain properties 
belonging to the judgment-debtors might be 
attached and sold in satisfaction of the said 
decree. 

On the 7th May 1907 the judgment-debtora 
appeared to show cause why the said applica- 
tion should not be granted, and the main 
ground uponwhich their objections were based 
was, that Balla Mal had no right to execute 
the decree. 

The District Judge held that the validity 
of the alleged transfer of the decree to 
Balla Mal seemed to depend upon the validity 
of the transfer of the decree by the original 
decree-holders in favour of Maharaj Mal 
and Ram Chand, and that as the latter 
transfer had been duly recognised by the 
Court which passed the decree, it was not 
open to the Court executing the decree to go 
into the matter. He, therefore, disallowed, the 
objections and concluded his order as follows: 
— ‘Let execution proceed.” From this order 
the judgment-debtors preferred an apppeal to 
the Divisional Judge, though it is conceded 
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on all hands that no appeal lay from that 
order. The Divisional Judge rejected tho 
appeal, whereupon the judgment-debtors 
applied to this Court for revision of the orders 
of the Courts below. 

Under Rule IL (4) of this Court's Rules 
and Orders No. LVII, the Deputy Registrar 
passed an order requiring the applicants (as 
they had not already per formed the order of 
which revision was sought in so far as the 
same purported to affect them) to perform the 
same, or to give security to the satisfaction of 
the Deputy Registrar for performance of the 
same withifi a reasonable tine to be specified 
in the order. On the 23rd December 1907 the 
present appellant, Agia Singh, cxecuted a 
bond as surety in accordance with the said 
order of the Deputy Registrar, This security 
was duly accepted and the petition was in due 
course (after certain proceedings to which we 
need not here refer) admitted to a heaving 
and eventually rejected by this Court’s order, 
date 18th April 1908 By his bond Agia 
Singh had undoubtedly mado himself 
responsible for the due performance of tho 
original decree and costs, and on the 27th 
April 1908. Balla Mal applied to the District 
Judge for execution of the said decree against 


the surety, Agia Singh, by attachment and sale 


of his property, or by his arrest and imprison- 
ment. Admittedly no application for execution 
of the decree was made against original 
debtors. 

Upon this application the District Judge, 
by order, dated 30th April 1908, directed 
Agia Singh to be imprisoned in the Civil 
jail for two months, and this order was at 
once put’ in force. Agia Singh therenpon 
appealed tothe Divisional Judge, and was 
released on bail pending his appeal. On the 
30th May 1908 the Divisional Judge dismissed 
this appeal, and Agia Singh was again 
arrested and imprisoned, bnt was subsequently 
released on bail by the orders of this Court. 
Ho has preferred a further appeal to this 
Court from the orders of the lower Conrts 
directing his imprisonment, and we have 
heard the cage argued both on his behalf and 
on behalf of the decree-holder. 

In our opinion the order under appeal 
cannot possibly stand. We are not here 
concerned with any right which the decree- 
holder or any one else may have to enforce 
Agia Singh’s bond of the 23rd December 
1907 by regular suit. The sole question 
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before us is whether the order impugned was 
legally justifiable. Now under the rules of 


this Court the only security which could be | 


demanded of the judgment-debtors when they 
applied for revision of the order of the 
Divisional Judge, dated 26th July 1907, 
confirming the order of the District Judge, 
dated 17th June 1907, was for performance 
of the said order within a reasonable periods 
These rules must be strictly construed, and 
obviously the liability of the person who 
stood surety for the judgment-debtors could 
not be more extensive than the liability of 
the latter, no matter in what terms the 
security bond was worded. Thus, under the 
rules the jadgment-debtors and their surety 
were bound to perform theorder under revision. 
This was the primary liability, and tho 
secondary liability of the surety would arise 
only after it hed been found impossible or 
impracticable to enforce the primary liability. 
We have, therefore, to see what this primary 
liability was, and for this purpose we must 
necessarily refer to the order of the District 
Judge, dated 17th June 1907, becanse the 
order of the Divisional Judge on appeal merely 
confirmed that order. 

As we have pointed out Balla Mal applied 
to the District Jndge for attachment and sale 
of certain properties belonging tothe judgment- 
debtors, and the order of the District Judge 
thereupon (after overruling the objections 
of the judgment-debtors) was : “Let execution 
proceed.” This order is by no means as clearly 
expressed as it might be. Its meaning may 
be merely that as the applicant has established 
his locus standi as a transferee of the decree, 
let him now take steps to enforce his decree. 
But assuming that it was intended to mean 
that Balla Mal's application was granted, and 
that the properties specified therein should be 
attached and sold in execution, the fact still 
remains that tho order would (in that event) 
bo merely one for the attachment and sale of 
those properties. Accordingly the security 
demandable under the rules of this Court 
must necessarily be confined to the perfomance 
of that order within reasonable time, and the 
first thing that the decree-holder would have 
to do in the event of the petition for revision 
being rejected would be to enforce that order, 
the judgment-debtors and theire surety “being 
bound to give him every facility for effecting 
his object. But instead of attempting to carry 
out this order for attachment and sale of tha 
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judgment-debtor’s property (if in trath that 
order can be so construed) the deoree-holder 
within ninedays of this Court's rejection of the 
‘petition for revision applied for the attachment 
ang sale of the surety’s property, orin the 
allernative for his arrest and imprisonment. 
This was in itself a most extraordinary 
proceeding, and we must confess that we 
are nstonished to find that any Court should 
have entertained it. No attempt whatever was 
made by the decree-holder to enforce execution 
against his original judgment-debtors ; on 
the contrary he almost immediately after the 
passing of this Court’s order proceeded against 
n person, who (save for the proceedings in this 
Court) would have had no connection whatever 
in the dispute between him and his debtors. It 
would bein the highest degree inequitable 
to use language of moderation, if this attempt 
were to succeed, and we can only regret that 


the unfortunate surety has been subjected to` 


the grave indignity to say nothing of incon- 
venience of being imprisoned upon this entirely 
nnwarrantable application on the part of the 
decrec-holder. Before any steps can bo taken 
against a surety in a case such as this, the 
decree-holder must show that he has endeavonr- 
ed without success to enforce performance of 
the order of which revision was sought, and 
that thejudgment debtors have had reasonable 
time within which they might have performed 
thatorder. In the case before us the decree-holder 


has admittedly not attempted to enforce that < 


order, and he has, in a most unjustifiable 
manner, taken high-handed proceedings in the 
first instance against the surety almost 
immediately upon this Court’s rejection of 
the petition for revision. Briefly summarised 
our view is that the security given by Agia 
Singh must be limited to the security 
demandable under the rules of this Court, 
and that in the present case such security 
must be taken to have been merely for the 
performance of the order of the District Judge, 
dated the 17th June 1907 that at most, 
this order was forthe attachment and sale of 
the judgment-debtor’s properties specified 
in the  decree-holder’s application of 
the 4th May 12907 and that nq Hability 
could attach to the surety unless and until 
the degree-holder had failed to satisfy his 
decreeeby the sale of such properties. In- 
stead of proceeding according to law 
and equity, the decree-holder has in the 
most arbitrary manner succeeded in obtain- 


” 


ing an order for the TRE ak of the 
surety, and we have no hesitation in saying 
that the Courts were most ill-advised in 
rendering him their help in this direction. 
We go even further and say that the orders 
now under appeal were entirely illegal. 

This appeal is, accordingly, accepted with 
costs throughont, and the orders of the 
lower Courts are set aside. 

In conclusion we would only add that 
Mr. Grey raised a number of other objec- 
tions to the validity of the proceedings in 
the lower Courts, but upon theview that 
we take, we find it unnecessary to deal with 
these arguments, of which some at all events 
appear to have considerable force. 


Appeal alowed. 


(10 C. L. J. 89.) i 
CALCUTTA HIGH COURT. 
Civin Rore No. 1673 or 1908. 

June 2, 1909. 

Present :—Mr. Justice Chitty and 
Mr. Justice Carnduff. 
HARADHAN CHATTOPADHAYA— 
DEFENDANT—PETITIONER 
versus 
PRANKRISHNA KUMAR AND OTHERS— 
PLAINTIEFS-—OPPOSITE PARTY. 

Limitation Act (XV of 1877), 8. 5—Sufficient cause 
—Appeal filed owt of tume—Reriew, time occwpied by. 

A bona fide application for review made with good 
reagon, is a anfficient cause, within section 5 of the 
Limitation Act, for not filmg an appeal within time. 

Gobsnda Lall Das v. Bhibdas Chatterjee, 3 C.L J. 
545, referred to. 

What is or is not sufficient canse. being a qnes- 
tion of discretion, must depend upon the circum- 
stances of each particular case. 

An application for review made without any good 
reason cannot be regarded ns having been made 
bona fide merely becanso it was admitted in the 
first instance. 

Application for leave to file an appeal ont 
of time. 

Babu Dwarka Nath Miiter, for the Peti- 
tioner. 

Babu Baidya Nath Dutt, Bipin Bihari Ghose, 
Prokash Ohandra Sarkar and Talit Mohun 
Banery, for the Opposite Party. 

Judgment.—tThis is a Rule calling 
upon the plaintiff to show cause why the 
defendant’s appeal to this Court should not 
be registered although ont of time. The 
plaintiff sued to eject the defendant from 
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certain land. He alleged that the defendant 
was a trespasser, but, in order to guard 
against a case of tenancy being set up, he had 
in fact given the defendant due notice to quit. 
The defendant pleaded that he was the 
plaintiff’s tenant by purchase from a former 
tenant, He also raised the wholly incon- 
sistent plea that he had been in possession as 
a trespasser for more than 12 years and that 
he had thus acquired a title by adverse 
possession. The lower appellate Court acted 
upon the first plea of the defendant that he 
wasa tenant. It found that he had been 
duly served with a notice to quit and 
accordingly passed adecree in favour of the 
plaintiff. The learned Subordinate Judge 
very properly declined to consider the question 
of limitation, which did not on his findings 
arise. 

The decree of the lower appellate Court was 
passed on 10th July 1908. On llth August 
1908 the defendant applied for a review on 
the ground that he was entitled to-a finding 
on the question of limitation. The appli- 
cation for review was not disposed of by 
the lower appellate Court until 6th April 
1909, when itwas refused. The defendant 
then presented this appeal on 13th May 1909. 
It was presented more than 90 days from the 
date of the lower Court’s decree but would be 
within time if the period consumed in the 
review proceedings were excluded. The 
question is whether the fact that the defendant 
was applying “for a review ” can be regarded 
as sufficient cause within the meaning of 
section 5 of the Limitation Act for his not 
presenting the appeal within the prescribed 
period. Wehave been referred to the various 
decisions on this question. The views taken 
by different Judges have not been entirely 
unanimous. All the decisions were carefully 
reviewed by Mookerjee, J. in the case of 
Gobinda Lall Das v. Shibadas Chatterjee (1) 
Itis not necessary to go over them again. 
On one point at least there is no doubt, 
namely,that the application for review must 
be a bona fide one. Further, what is or is not 
sufficient cause, being a question of discretion, 
must depend upon the circumstances of each 
particular case. In this case we are of opinion 
that the application for review can have been 
made with no other object than that of 
gaining time, and, therefore, was not a bona 
fide one. The question which the lower 

(1) 3 0. L- J. 545, 
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appellate Court was asked to reconsider and 
expressly determine obviously did not arise, 
and the applicant must have known that it 
did not arise. It was open to him to appeal 
against the decree as passed, which is wht 
lhe now desires to do. As to the merits of 
such an appeal we do not express any opinion. 
The application for review was made without 
any good reason, and it cannot, we think, be 
regarded as having beon made bona fide merely 
because it was admitted in the first instance. 
The time occupied by that proceeding cannot 
be taken into account and the appeal is, 
therefore, out of time. This Rule is, accord- 
ingly discharged with costs, 2 gold mohurs. 
Rule discharged 


(64 P. R. 1909 ; 62 P. W. R. 1909 ; 
56 P. L. R. 1909.) 
PUNJAB CHIEF COURT. 
Second Civ Arrear No. 18 or 1908. 
March 4, 1993. 

Present :—Mr. Justice Robertson and 
Mr, Justice Rattigan. 

JIWANA AND oTHERS—DEFENDANTS— _ 


APPELLANTS 
versus 
ABDULLAH AND otHers—PLAINnTIPFsS— 
RESPONDENTS. 
Custom—Altenttion—Suit for declaration after 
aheror's death but 1% widow's life-time, mintain- 


alility of—Lamitation—Punjab Limitation “Act (I of 
1900), art, 1—Alienation made before the Act came in 
force. 

A snit by reversionary heirs for a deolaration 
that an alienation by a sonless proprietor shall 
not affect their reversionary rights 1s maintainable 
even if the alienor has died before the institn- 
tion of the suit, when a suit for possession is ım- 
possible owing to the piosence of a female en- 
titled to hold for life. 

Such a suit is governed by article 1 of the 
Punjab Limitation Act and the period of limit- 
ation is 12 years from the date specified in the 
schedule of the Punjab Limitation Act. Where 
an alienation took place on 21st October 1897, a 
snit brought within twelve years of the alienation 
and its mutation is within tame. 

Fmther appbal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 4th December, 1907. 

K. Zia-yd Din, for the Appellants. 

Judgment. —tThere is a point of 
some interest in this case connected with the 
Punjab Limitation Act. ‘ 

In this case the alienor „of certain pro- 
perty died efter making an alienation of 
certain land on 2]st October 1897. a: 
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The plaintiffs are his reversionary heirs 
and they come within 12 years of the 
alienation and its mutation, and file a suit 
_for a declaration that the alienation shall 
not affect their rights after the death or 

rriage orre-marriage of the woman whose 
rights to hold for hfe they recognize. 

The question is—-Will this suit lie, and 
if so, what is the period of limitation fixed 
for it? 

Now two things are clear. The first is that, 
although the alienor is dead, the suit is real- 
ly one for a declaration that the alie- 
nation shall not affect the rights of the 
plaintiffs from the death of the alienor. 
They recognize that certain female life-renters 
jntervene between them and possession, but 
ib is the power of the alienor to alienate 
hie rights beyond his own life-time, not 
any question of alienation by the pre- 
sent holders for life, which is in 
question, Whether the alienation had 
been made or not made, the rights of the 
women in question would have equally in- 
tervencd between the plaintiff and his 
rights to possession from the death of the 
alienor, The form of the suit is immaterial, 
this is clearly its essence, and we do not 
think it can be held that a right holding 
reversioner cannot claim a declaration that 
an alienation shall not affect hisrights after the 
death of the alionor, merely because the alienor 
dies before the suit is brought, and a suit for 
possession is impossible owing to the presence 
of females entitled to hold for life. It is troe 
that following Miran Bakhsh v. Ahmad (1), 
with which we entirely agree, a suit 
for possession could be brought within 12 
years of the death or re-marriage of the 
female lhife-renters. But this may not occur 
for many years, and we see no reason 
why this declaratory suit should not he 
merely because the alienor happens to be 
dead already. The policy of the legisla- 
turo clearly is to bave such questions 
settled within a reasonable, period from the 
transaction impugned. The Limitation Act 
gays: “Suit under the Customary Law of 
the Punjab by a son or reversioner of a 
male proprietor to have an akenation of 
ancestral land made by him declared void 
except for tke life of the alienor.” 

it “is not necessary under this clause that 
the alienor sbouéd himself be alive. 

e (1) 145 P. R. 1907, 


id 


The suit was brought after the new Act’ 
came into force and before the declaratory 
suit was barred by limitation. Clearly, 
therefore, the suit comes within the pur- 
view of any new Act of limitation which 
may have extended the period of limitation. 
The authorities as to’ this are unanimous, 
and the period for the suit was 12 years 
from the dates specified in the schedule of 
the Punjab Limitation Act. The law on 
the point is well summarized in Rivaz on 
Limitation, page 5: “If when a suit is 
brought the claim would be barred under 
the provisions of the repealed Act but is 
within time under the more favourable 
conditions of the new enactment, there 
can be no question that the suit is in 
time.” We have no hesitation whatever 
as to the correctness of this view, and no 
attempt was made to quote authority 
against it. j 

We find, therefore, that the suit is in time, 
and reject the appeal with costs. 


Appeal rejected. 


(Not reported yet elsewhere.) 


MADRAS HIGH COURT. 
Cryin APPEAL No. 106 or 1903. 
April 21, 1909. 
Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Miller. 

M. R. M. A. SUBRAMANIAN CHETTYAR 
—(ist Derenpant)—APPELLANT 
VETSUS 
RAJAH RAJESWARA DORAI, abas 
MUTHURAMALINGA DORAT AND 
ANOTHER—-PLAINTIFFS— RESPONDENTS, 


Deed of irust—Constr uction—Trustee required to pay 
scheduled debts—Payments to allowance-holder ‘as and 
tohen required, meaning of—Trustee cieating encum- 
brances for payment of post-settlement debto—Breuch 
of Trust—Bortgagee having knowledge of the breach— 
Suit by Settlor’s heir for restitution of money paid 
to post-setilement mor tgagee—Other allocunce-holders 
fromthe estate not made parties—Non-joinder—Trustecs 
acting under legal advice, whether patliates the breach 
of trust—-Whether one defendant can be ordered to 

y to another defendant—Piayer for removal 
of trustee, tf mecessary——Hreach of trust dus to a 
mistake— Whether moneys pard by trustee to post- 
settlement mortgagee can be followed by the benefi- 

1y. 
ho late Rajah of Ramnad made a deed of 
settlement in respect of his estate whereby he 
appointed 2nd defendant the trustee The object 
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of the deed was expressed to bo tho preserva- 
tion of his properties for the benefit of his son, 
the plaintiff, and for payment of cortain debts 
specified therein. Paragraph 24 of the deed em- 
powered the trustee to pay the debts, &., in 
any order he pleased and to pay allowances to the 
allowance-holders as and when required. The trustee 
negotiated with an English firm for raising a 
large loan to clear the Rajah’s debts. The firm 
who required that the trustee should get the con- 
sent of the Rajah and the allowance-holders to 
the postponement of the allowances to the service 
of the English loan. The settlor, the Rajah, not 
having acquiesced in the postponement until he was 
paid a sum of 4 lakhs to discharge his post-set- 
tlement debts, the trustee, in the exercise of the 
discretion vested in him by the deed, postponed 
the allowances in full to tho discharge of the creditors, 
and entered into an agreement with Ist defendant 
whereby some of his wnscoured loans to the 
Rajah were secured by a mortgage of portions of 
the Zemmdari and further loans taken from him 
to discharge the Rajah’s post-settlement debts. 
Towards these loans a large sum of money was 
paid by tho trustee ont of the trust funds to the 
let defendant. Tho plarntiff as heir of the settlor, filed 
this suit for restitution of the amounts thus paid 
to Ist defendant on the ground that they were 
not warranted by the tefms of the settlement. 
The agreement and the mortgages to lst defendant 
purported to have been executed in compromise of 
a snit instituted by tho 1st defendant against tho 
trustee for n declaration that the deed of settlement 
was void asin fraud of creditors : 

Held, (1) that the provision in the deed that the 
trustee could pay, “as and when required’ en- 
powered him without the consent of allowance- 
holders to postpone the allowances to the service 
of the loans and did not requiro the trustee to 
keep the discretion open; or prevent him, if tho 
circumstances required him todo so, from fixing 
once for all the order of payment. 

(2) that theagreement by the trustee to discharge 
the post-settlement debts of the settlor was an 
improvident transaction and constituted a breach 
~ of trust. 

(8) that it was no answer to the breach of trust 
that the trustee acted under competent legal advice. 

National Trustees Company of Australasia y Gener- 
al Finance Company of Australasia, (1905) A. 
C. 373 ; 74 L. J.P. C. 73; 62 L. T. 786; 54 W. R. l; 
21 T. L. R 522, referred to. 

(4) that tho lst defendant Having had full notice 
of the trnst is not protected simply becnuac he 
acted in good faith or thought that the transac- 
tions with him were prudent and beneficial to the 
cesti que trust, nor can the circumstance that he 
took the mortgages with a view of getting good 
seourity for his money aud not to cheat any one 
affect the illegality of the transaction. 

Keaiing v. Keating, 46 R. R. 178; Corser v, 
Oa: torighi, L. R.7 H.L 781, referred to. 

(6) thas it did not lie on the plaintiff’ to prove 
that the transaction with lst defendant was a 
breach of trust, but as the transaction threw n 
heavy burden on the estate for no apparently com- 
mensurate benefit the onus of proof lay on the 
trustee to show that there was a real benefit to 
the beneficiaries. Here Purchase Furnishiny Co. vy, 


Richens, 2W Q. B. D., 387, and Re Henson, (1908) 
2 Ch. 356, distinguished. 

(6) that ıt was not necessary to join the other 
allowance-holders as party plaintiffs and that the snit 
was not bad for non-joinder of plaintiffs. 

(7) that the suit was not bal for want of 
prayer for removal of the trustee, and that it wh 
competent to the Court to direct the lst defendant 
to make restitution to the trustee. 

Where a breach of trust was caused bya mistake 
of tho trustee, it is unnecessary to ask for his re- 
moval from office, 

Giyana Sambanda Pandara Sannadht v. Aandasami 
Tambiran, 10 M.8765 at p. 508 ; Strinirasa Ayyangar 
v Strinvasa Swami, 18 M. 8l at p. 33; Booth v. A. 
Becket, 15 E. R. 676, Rae v. Meek, 14 A. 0. 558, and 
Padmanabha Chettiar v. Williams, 23 M. 239at p. 253, 
distinguished. 

(8) that as the trust money had come into the 
hands of lst defendant by a breach of trast the 
beneficiary could follow it even though the monoys 
were paid to him under invalid contracts. 

In re Barney, (1892) 2 Ch D. 265, distinguished. 

Appeal against the decree of the Sub- 
ordinate Judge’s Conrt of Madura (East) in 
O. S. No. 6 of 1902. 

Messrs. P. R. Sundara Atyar, K. Srinivasa 
Atyangar, A. K. Sunduram Aiyar and M. 
Kunjunni Nair, for the Appellant. 

The Hon. P` S. Stvaswami Ariyar (Advo- 
cate-General), for the 2nd Respondent. 

The Hon. V. Krishnaswami Atyar, and Mr. 
S. Srintvasa Atyangar, for the Ist Respond- 
ent, 

Judgment.—this is an appeal from 
the decree of the Subordinate Judge of 
Madura (Hast). The plaintiff is the minor 
Rajah of Ramnad. The 1st defendant was 
a creditor of the late Rajah and is the 
party in whose favourthe three instruments 
which the plaintiff seeks to have set aside 
were made. The 2nd defendant is the 
trustee appointed under a deed of settle- 
ment (Exhibit 1 page 398) executed by the 
late Rajah on the 1zth July 1895. The 
suit is brought for a` declaration that an 
agreement of the 16th January 1899 between 
the Ist and 2nd defendants (Exhibit XLIX 
pages 514) and two mortgages of the 6th 
and 18th July 1899 (Exhibits (LXXXIII 
and LXXII pages 670 and 668) executed 
by the 2nd defendant in favour of the Ist 
defendant areinvalid and for an order that 
a sum of Bs. 43,000 paid undér these instru- 
ments should be paid by the lst defendant to 
the credit of the trust estate. a 

The circumstances in which the suit is 
brought are as follows :— | 

The late Rajah, who had contracted debts 
to the amount of some 20 lakhs, executed a° 
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deed of settlement on the 12th July 1895 
(Exhibit I p. 398). By that deed he con- 
veyed the Ramnad Zamindart to the 2nd 
defendant in trust for purposes mentioned 
in the deed. Stated quite generally, the 
oWject of the trust deed would seem to 
have been to save the estate in the in- 
terests of the Rajah's son, the present 
plaintiff. After the execution of this deed 
the Rajeh continued to contract debts. His 
financial position, and his attitude towards 
the trustee are shown by a letter (Exhibit 
II p. 415) which he wrote, some 16 months 
after the execution of the deed, to the 
trustee Mr. Chentsal Rao, who had been 
appointed under the deed of settlement as 
co-adjutor for the purpose of advising the 
trustee and to Sir Bashyam Ayingar, who 
was one of the three members of the Com- 
mittee appointed by the deed. 

In the meantime, negotiations had been 
entered into by the trustee with an linglish 
Firm, Messrs. Ogiby Gillanders and Co., 
with a view to the raising ofa large sum 
of money on a mortgage of the estate, in 
order to clear off all the liabilities. On 
June 18th, 1897, a preliminary agreement 
was signed between the trustee and the 
representative of Messrs. Ogiby Gillanders 
& o., (Exhibit W p. 227) and (Exhibt IV 
p. 425). These negotiations were conducted 
in Fugland by Messrs. De Claremont and 
Donner and in India by the South Indian 
Export Oo., and by Messrs. Lovelock and 
Lewes on behalf of the proposed lenders, 
whom it will be convenient to refer to as 
‘the contractors’ on the one hand, and the 
trastee and the co-adjutor on the other hand. 

Whilst these negotiations were going on, 
the first defendant on November 17th, 1897, 
commenced Original Suit No. 60 of 1897 in 
the Subordinate Judge's Court, Madura East, 
for the purposes of getting the settlement of 
July 12th, 1895 set aside as having been 
made in fraud of creditors. The negotia- 
tions with the English Firm. turned mainly 
ou the question of the postponement of the 
claims of the Rajah and of the members 
of his family, evho were entitled to be paid 
certain allowances under the deed of July 
1895 tothe payment of interest on the 
contemplated doan from the English con- 
tractors. 

On the 29th September 1897, the co- 
agjutor wrote to Messrs, Lovelock and Lewes 


(Exhibit D. D. p. 242) confirming a telegram 
that the Rajah was willing to give a charge 
on the Zamindart free of the payment of 
the allowances of 66 or 76 thousand rupees. 
On the 26th November 1897. De Claremont 
and Donner in London wrote to the South 
Indian Export Company, Madras. (Exhibit 
Klip. 437) enclosing a letter from the con- 
tractors stating that the latter insisted on 
the allowances to the Rajah and the mem- 
bers of his family being postponed in 
full. On the 24th December 1897, the 
trustee wrote to the South Indian Export 
Co., (Exhibit XII p. 439) to the effect 
that he was willing to try and agree to 
the conditions proposed. On the 19th Feb- 
ruary 1898, the trustee wrote to the co- 
adjator (Exhibit XVIII p. 447) saying that 
they should try and obtain the consent of 
the allowance-holders as soon as practi- 
cable. The trustee was only able to obtain 
the consent of the allowance-holdera to 
the extent of 99 thousands outof 130 thou- 
sands. This is referred to in a letter from 
co-adjutor to the South Indian Export Co., 
dated 24th March 1898 (Exhibit XXXI 
p. +57) in which he states that as the 
amount of allowances, the postponement of 
which is not possible, is small, he hopes 
the contractors will see their way to issue 
the loan. On March 18th, 1893 he tele- 
graphed to the co-adjutor (Exhibit E. E. 
p. 243) confirming a telegram of the Rajah 
and saying that they must “let these two 
allowances alone together with two small 
attached ones " (referring to the allowances 
with reference to which they were unable to 
obtain the consent for postponement) “and 
point out to them that under trust deed 
we empowered to attend to service of 
interest prior to payment of allowances and, 
therefore, we can assure them without even 
consent of parties.’ On the 25th April 
1898 the trustee wrote to the Rajah (Ex- 
hibit XXXV p. 461). This is a document 
of very great importance since, with reference 
to the question whether the subsequent 
transactions which the plaintiff seeks to 
impeach can be upheld, the first question for 
consideration is whether the proposals made 
by the trustee in this letter and accepted 
by the Rajah constituted a breach of trust. 
The agreement was sanctioned by the co- 
adjutor. This letter, according to the case 
of the Ist defendant, is the basis of the 
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liability incurred by the trustee to tho 1st 
defendant in thelater instruments, which 
the plaintiff now asks to have set aside. 
The letter refers to the wish of the 


contractors that the allowances payable to’ 


the Raja and the other members of his 
family amounting to Rs. 1,30,000 a year, 
should be made a second charge on the 
estate. It refers to a statement by the 
Rajah that he would give his consent to 
this and also obtain the consent of the 
other members of the family if the trustee 
agreed to pay him a sum of 4 lakhs 
of rupees. The letter goes on to state that 
the trustee is prepared to give him a 
mortgage bond for 4 lakhs of rupees on 
the security of a suitable portion of the 
Ramnad Zamindarz, such security to be sub- 
sequent to the mortgage to the contractors. 
The letter states thatthe truatee would pay 
to the Rajah every year up to 1908 a 
sum of Rs 86,000 as interest on 4 lakhs 
from the surplus proceeds of the estate and 
thenceforward Rs. 61,000 a year from the 
same source towards the principal and in- 
terest till the whole of the amount is 
liquidated. The mrangement is to have 
effect only inthe event of the Rajah and 
the other members of the family agreeing 
to the postponement of their respective 
allowances. On May 27th 1898, the Rajah 
wrote to the trustee (Exhibit XL p. 466) 
asking him to obtain from one Ponnu- 
swamy Tever a loan of one lakh on behalf 
of the Rajah and to give him a mortgage 
on the estate for this amount out of the 
mortgage for 4 Jakhs referred to in the 
letter of April 25th, 1898. The loan obtained 
from Ponnuswamy Tever was carried ont in 
accordance with the request of the Rajah 
(see Exhibit LXII p. 561). The sanction of 
the co-adjntor was not obtained (see evidence 
of trustee page 807). 

On the 30th June 1898, thelate Sir V. 
Bashyam Iyengar gave a written opinion 
(Exhibit FF page 243) apparently advising 
on behalf ofthe trustee to the effect that 
the allowance payable to the Rajah's 
brother could not be enforced against a mort- 
gogee unless it was shown that the mortgage 
was created with the intention of defeat- 
ing the claim for maintenance and that it 
could not be contended that the intention 
of the trustee in creating the mortgage was to 
defeat the claim. 


Sir Bashyam lyengar also advised that 
the trustee might, if so required, undertake 
in the mortgage deed that the service of 
the mortgage loan should have priority over 
the maintenance allowance. On September 
16th, 1898, Messrs. De Claremont and Donwer 
wrote tothe South Indian Export Co., (Ex- 
hibit XLI page 467) saying that the ques- 
tion had arisen as to the legal effect of any 
agreement by the allowance-holders to 
postpone their allowances. In connection 
with this question the opinion of Mr. J. D. 
Mayne was taken. His opimon (Exhibit 
LIII (a) p. 520) is to the effect that it 
was not essential that the consent of the 
allowance-holders to the postponement of 
their allowances should be obtained but that 
it was desirable that the signatures of as 
many as possible should be secured in the 
mortgage to be given to contractors. This 
opinion, is referred to ina letter of September 
23rd 1896 from the London Solicitors of the 
contractors to the Madras Solicitors in which 
it is stated that the contractors will not 
insist on the maintenance-holders executing 
the deed, provided they entered into an 
agreement with the trustees agreeing to 
rod Doa their claims (Exhibit XLIII page 
468). 

This being the state of negotiations with 
reference to the postponement of the allow- 
ances, the trustee on the 16th January 1899, 
entered into an agreement (Exhibit XLIX 
page 514) with the lst defendant. This is 
one of the instriments which the plaintiff 
seeks to have set aside: and is also the 
instrument in pursuance of which the two 
mortgages, which are also asked to be set 
aside, were executed. On the 9th April 
189) the trusteo entered into an agreement 
(Exhibit XLV page 474) with the allowance- 


holders who had agreed to postpone their 


allowances that he would pay their allow- 
ances out of the rents, incomes and profits 
of the Zamindart according to the terms 
of the settlement-deed of July 1895. 

On the 13th June 1899 the deed between 
the contractors and the trustee was executed 
(Exhibit XLVIII page 478).« 

A. letter written by the trustee on the Sth 
July 1899 to the co-adjutor (Exhibit XLVI 
page 476) shows how the trestee pxtported 
to deal with 4 lakhs of rupees referred to in 
(Exhibit XXXV). One lakh out of the sum, 
borrowed from Ponnuswami Tever, had begn 
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paid to the Rajah. Rupees 16,000 had been 
paid to another creditor on account of the 
Rajah. Out of the sum which he had agreed 
to pay tothe lst defendant under (Exhibit 
XLIX), Rs. 2,91,416 were on account of the 
Rajah. 

‘These sums exceeded Rs. 4 lakhs by a 
sum of Rs. 7,416 and this amount the trustee 
said he intended to treat as an advance on 
the Rajah’s allowance and to adjust the same 
in due course, 

On July 6th, 1899, the trustee executed 
a mortgage to the Ist defendant (Exhibit 
LXXXIII page 670) for Rs. 4,23,000 and 
odd. On July 13th, 1699, the trustee exe- 
cuted a hypothecation bond on paddy to the 
lst defendant (Exhibit LX XXII p. 468) for 
the balance of Rs. 50,000 which thetrustee had 
covenanted to pay on the 8rd July 1899 within 
a week from that date, but which he had 
been unable to pay. The contention, putting 
it broadly, on behalf of the Ist defendant 
was that in order that the loan from Eng- 
land might be obtained, it was necessary to 
secure the postponement of the allowances 
and that the agreement to give a mortgage 
for 4 lakhs to obtain this end was within the 
powers of the trustee and was a reason- 
able and proper exercise of his powers. It 
was argued that whether the claims of the 
allowance-holders would or would not in law 
be postponed to the mortgage to tho con- 
tractors, the advisers of the English lenders 
desired that the consent of the allowance-hold- 
ers should be obtained to the postponement 
of their claims. i 

Woe cannot help thinking that if the Rajah 
had not incurred further liabilities after the 
deed of settlement of July 1895 (Exhibit 
I pago 398) and had not brought strong 
pressure to bear upon the trustee and those 
associated with him to relieve kim from his 
financial embarrassments, we should have 
heard nothing of the transaction entered 
into by the trustee in Exhibit XX XV and 
it seems to us that the predominant 
motive of the trustee was to relieve the 
Rajah. 

The transaction (Exhibit XXXV) is a 
curious one, since no money changed hands. 
What the trustee did was to undertake to 
charge the estate with 4 lakhs in favour of 
the Gajah afd subsequently to utilize this 
undertaking for the purposes of Exhibit 
XLIX, by trandfering the liability of the 


estate to the Rajah to the Ist defendant. 
Exhibit XXXV is in the form of a series 
of proposals which were initialled by the 
Rajah. Having regard to the fact that the 
consent of all the allowance-holders was 
never obtained, it was not contended that 
Exhibit XXXV constituted an agreement 
of which specific performance could be obtain- 
ed. The question was elaborately’ argued 
and many authorities were cited as to 
whether this transaction was within the 
powers conferred onthe trustee expressly 
or by implication by tke trust deed or under 
general law. Paragraph 12 of the trust deed 
empowers the trustee to mortgage the 
trust property for the purpose of raising 
loans for payment of the debts specified in 
the third schedule to the trust deed. As- 
suming that it was within the powers of 
the trustee to create a charge on the estate 
in favour of A without receiving any ad- 
vance from A but with a view to raising 
money from B for the purpose of paying 
off the scheduled creditors, the question 
is: was this power exercised properly 
and reasonably and in the interest of the 
estate P 

The first point to be considered is: was 
the consent of the allowance-holders neces- 
sary in law? The contention ou behalf of - 
the plaintiff was that, under the provisions 
of the trust deed of July 1895, the trustee 
had power to postpone the allowances 
without obtaining the consent of the allow- 


“ance-holders. Now the trust created was a 


trust subject to the payment of the debts 
of the creditors mentioned in the 3rd 
schedule. Mr. Sundarier on behalf of the 
Ist defendant relied strongly on the pro- 


visions of paragraph 23 of the trust deed. 
Paragraph 23 enumerates the purposes 
to which the trustee shall apply the 


rents, incomes, 
premises. 

In the fifth place he is to apply such part 
as may be required in payment of the debts 
of the scheduled creditors. In the sixth 
place heis to apply such part as may be 
required in payment to the allowance-holders 
mentioned in the second schedule, during 
their lives, of the monthly sums set opposite 
to their names. Paragraph 24 provides that 
the trustee shall not be bound to make 
payments mentioned in the erder in which 
they are mentioned, but that he might make 


and profits of the trust 
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them as and when required. Numerous 
authorities were cited on behalf of the Ist 
defendant to show that the enumeration of 
the payments in paragraph 28 imposed no 
obligation on the trustee to make the pay- 
ments in the order mentioned and Mr. 
Sundarier contended that paragraph 24 
gave the trustee a discretion, that the 
payment to the allowance-holders must be 
as and when required, with reference to the 
provisions of the deed, and that the trustee 
could not carry ont his discretion by 
exercising it once for all in favour 
of creditors, original or substituted. 

On behalf ofthe plaintiff it was argued 
that ‘as and when required’ meant according 
to the exigencies of circumstances’ and that 
the trustee, if not under an obligation, had 
discretion to pay original debts or debts 
incurred for the purpose of discharging origin- 
al debts, before the allowances. 

We are of opinion that, on the construc- 
tion of the deed of settlement, the trustee 
had power without the consent of the 
allowance-holders to postpone the allowances 
to the payment of interest under the Eng- 
lish loan. This appears to have been the 
view taken by the trustee in the tele- 
gram (Exhibit EE page 243), to which re- 
ference has been made, sent shortly before 
making tothe Rajah the proposals contain- 
ed in Exhibit XXXV. In his evidence the 
trustee said that though he had the power 
of postponement he shrank from incurring 
the ill-will of the Rajah and the other 
allowance-holders by exercising his power 
without their consent, (See his evidence 
pp. 801, 802). The Rajah also took the 
same view and before Exhibit XXXV was 
written, had himself agreed on his own be- 
half and on behalf of the allowance-holders 
to the postponement of the allowances. (See 
his telegram to the Indian Export Co., 
Peat 20th April 1898, Exhibit Z page 
289). 

We think that there is no foundation 
for the contention that an undertaking by 
the trustee once for all to postpone the 
allowances to the service of the loan would 
be void as fettering the discretion given 
him by paragraph 24 of Exhibit Ior as 
assuming a power of postponement not 
conferred by that paragraph. The payments 
provided. in paragraph 23 are tobe made 

tas and when they shall be required’ 


(paragraph 24) and there is nothing in- 
consistent with this in an undertaking that 
the calls upon the income shall rank in 
a particular order. The case is not analogous 
to those cited where a covenant is held 
to be void if it imports an undertaking to 
exercise in a particular way a powergof 


appointment which the covenanter is to 
exercise by his will. Here there is nothing 
to require the trustee to keep the dis- 


cretion open, or to prevent him, if the cir- 
cumstances required him to do so, from 
fixing once for all the order of payment. 
Now in these circumstances, was the trustee 
entitled to secure to the Rajah the payment 
in instalments ofa sum of 4 lakhs of rupees 
to enable him to pay off post settlement 
debts not binding on the trust estate, in 
consideration of his agreeing to postpone 
his own allowance and to obtain the con- 
rent of the other allowance-holders to 
like postponement ? 

The expenditure, by way of payment for 
assistance of this kind, of more than 14 per 
cent. on the loan under negotiation is pri- 
ma facie an extravagance, and the trustee 
seeks to justify it by alleging tbat the 
Rajah would not without it have given his 
consent or obtained that of the other mem- 
bers of the family. 

It may be taken that it was a matter of 
the highest importance to the trustee to 
obtain the loan of £1,75,000 for the purpose 
of paying off existing debts carrying high 
rates of interest. In these circumstances 
the obvious duty of the trustee was to 
take the best advice he could get and 
decide whether the, postponement, if post- 
ponement was necessary, could not be effected 
without casting aburden of 4 lakhs on the 
estate. He does not seem to have done this 
until after his agreement with the Rajah 
was practically concluded and it was found 
that the Rajah was unable to obtain the 
consent of his brother the holder of the largest 
allowances. He does not appear to have 
attempted, in the interest of the estate, to 
make the best bargain he could with 
the Rajah in the Ist instance or to come to 
a fresh agreement with the, Rajah when 
the Rajah» failed to obtain the consent of 
all the allowance-holders , to postponement. 

He says that he had throughots the 
approval of the co-adjutor and the legal 
adviser Sir Bashyam Iyengar and indeed 
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that the agreement to pay the Rajah’s 
post-settlement debts was suggested by 
the former; we do not know in what 
form the case was put before 
the only opinion of his that is on the record 
being Exhibit FF in which in June 1898 he 
gi¥es reason for believing that the trustee 
himself has power without the consent of 
the allowance-holders to postpone their 
claims on the income of the estate to those 
of the contractors. It is in the face of this 
opinion somewhat difficult to believe that 
Sir Bashyam Iyengar approved of the ex- 
penditure of 4 lakhs of rupees in buying an 
unnecessary consent, but if he did, it must 
have been that he, like the trustee, was 
ever anxious to help the Rajah io pay off 
his subsequent debts and to save him from 
disgrace. Moreover, it is no answer to a 
charge of breach of trust that the trustee 
acted under competent legal advice. 
National Trustees Company of Australasia v. 
General Finance Oo. of Australasia (1). After 
taking the opinion of Mr. Mayne the con- 
tractors agree to dispense with the consent 
of those of the allowance-holders who were 
obdurate, and they required the trustee to 
undertake to postpone all the allowances to 
the service of the loan, both before and 
after default (Exhibit XLVIII paragraphs 
4,5 and 6 page 486) that is to say, while 
the trustee should remain in possession, 
and inthe event of a default after the 
trustees for the debenture holders should have 
assumed possession. 

Now the Rajah and the trustee say that 
the former would not have given his con- 
sent for less than 4 lakhs, and the trustee 
opines that the English contractors would 
not have dispensed with the Rajah’s con- 
sent ; hence itis argued, necessity for the 
payment is made out and the agreement 
must be upheld. But it seems tous that 
if the trustee had taken the considered 
opinion of Sir Bashyam Iyengar before enter- 
ing into any agreement with the Rajah and 
had laid the matter before the contractors, 
it is probable that no payment would have 
been made, or at any rate that the Rajah 
would have neodified his demands. 

There is really no evidence that the Rajah 
ever asserted a claim to rank before the 
servitp of tl English loan or that the 

C) (1905) A. 0.878; 74 L. J.P. 0. 78; 92 L. T. 738; 
54 W. R. 1; 21 T. D. R. 622. 


the latter, . 


trustee made any attempt to obtain his 
assistance for any price less than the pay- 
ment of all the subsequent’ debts. There 
is no doubt that the Rajah was anxious for 
the payment of his subsequent debts, and 
it is probable that had the trustee not 
fallen in with his views on that matter he 
would not so readily have lent his aid to 
the loan. On this point Mr. Sundarier ten- 
dered certain documents (the list is given in 
Civil Mis. Petition No. 795 of 1903 on the re- 
cord) which the Subordinate Judge declined 
to admit in evidence. We have admitted 
them (Nos. 2 to 7 and A and B in the list) 
as showing that the Rajah was through- 
out this period scheming to procure the 
payment of his post-settlement debts out 
of the trust estate, but we do not think 
they make any difference, to the result. 
The trustee did not try to make any rea- 
sonable bargain. It can hardly be doubted 
that if hehad approached the Rajah for- 
tified with the opinion of Sir Bashyam 
Iyengar he could have saved the estate, if 
not the whole charge of 4 lakhs of rupees, 
at any rate a great deal of it. The bar- 
gain which he did make can be deemed 
reasonable, if at all only in the view that 
the Rajah would not in spite of legal 
opinion have yielded his consent on any other 
terms and that the English contractors would 
have thrown up the loan if his consent has 
not been obtainable. These things are not 
proved and were not tested by the trustee 
and the bargain cannot, therefore, be held to 
be a reasonable one or one which the Court 
can uphold. 

We now proceed to deal with certain pro- 
positions advanced by Mr. Sundarier for the 
appellant which if they are sound would 
settle the appeal in his favour. 

The first is that whether or not the 
agreement XLIX and the mortgages LX XXII 
and LXXXIII can be upheld as a provident 
and reasonable exercise of the powers of the 
trustee, theappellant, lst defendant, is safe 
because he acted in good faith. The cases 
cited in support of this contention do not 
suffice to establish it. No doubt where a 
sale by atrustee to another person does 
not itself amount toa breach of trust by 
trustee and the breach of trust is committed 
in respect of the application of the purchase 
money, the transferee who pays his money 
bona fide without notice that a breach of 
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trast is in contemplation is absolved from 
liability to lose the estate he had acquired. 
But no case to which we have been re- 
ferred goes, we think so faras to decide 
that the transferee is to be absolved merely 
because in his opinion (he having full 
notice of the trust) the transaction is 
prudent and beneficial to the cestui que trust. 
The appellant had beyond any doubt full 
notice of the trast in this case, and it 
seams to usimpossible to uphold a conten- 
tion that because he honestly believed that 
he was giving good value for a mortgage 
which the trustee was’ empowered to 
effect, he is absolved, and entitled to retain 
his mortgago, however improvident the 
transaction may be found tobe in reality. 
Having notice of the trust he has notice 
that the trustee must act reasonably and 
prudently. See Keating v. Keating (2). 
Here, moreover, we have nothing to support 
the view that the appellant really believed 
that the bargain he was making was a 
satisfactory one from the point of view of 
the estate. Je has not gone into the box 
to say that that was his view, and the ex- 
tent of his bona fides is, as pointed out by the 
Subordinate Judge, comprised in this that 
he took the mortgages with a view of getting 
good security for his money and not with 
any desiro to cheat any one else. That 
is we think not enough, aud Corser v. 
Cartwright (3) the case on which Mr. 
Sundarier chiefly relied is not an authority 
against this view. The next proposition 
is this. Even if the provision to pay 
Rs. 4,00,000 cannot be supported still the 
mortgages LXXXII and LXXXIII and 
the agreement XLIX in pursuance of which 
the mortgages were executed are supported 
by sufficient consideration to warrant the 
trustee in effecting them. Practically we have 
been asked to decide O.S. No. 60 of 1897 
and to hold that had that suit been tried 
out the settlement Exhibit I might have 
been sot aside as intended to defeat or 
delay the unsecured creditors of the Rajah 
and Mr. Sundarier places his chief reliance 
on Freeman v. Pope (4) and the cases which 
have followed it, which adopt the view 
that when the effect of a voluntary settle- 
`” ment is necessarily to delay a creditor the 


jntention will be presumed. 
(2) 46 R. R. 178. 
(8) L. R. 7 H. L. 73L 
(4) 5 Oh. App. 588. 


We do not know whether if there had 
been no question of paying the Rajah’s post- 
settlement debts to the amount of 4 lakhs, 
the trustee would have entered into the 
agreement XLIX nor do we know whether 
the co-adjutor Chentsal Rao or the legal 
adviser Sir Bashyam Jlyengar would have 
approved a compromise on those terms. 
What was done and what was approved by 
them though apparently without any great 
enthusiasm (vide Exhibit WW and Devan’s 
explanation thereof) wasthe making of an 
agreement to secure to the Ist defendant 
a debt which the estate was bound by the 
settlement to pay him, but which was then 
unsecured, and further to secure a post- 
settlement debt which the estate was not 
bound to pay, but which the trustee under- 
took to pay out of the sum of 4 lakhs 
owed to the Rajah by the estate. The 
evidence of the trustee (page 832) shews 
that the agreement Exhibit XXXV weighed 
very mach with him in the matter. He 
thought, he says that the estate would be 
in no way prejudiced because the payment 
would come out of the 4 lakhs. We do not 
find in his deposition anything to suggest 
that he would have deemed himself justified 
in compromising the suib on the terms of 
Exhibit XLIX had there been no debt owed 
by the estate to the Rajah. And had we 
come to the conclusion that Exhibit XXXV 
was binding on the estate, we should have 
perhaps found more difficulty in refusing 
to accede to the argument that the com- 
promise was a fair and reasonable one. 


We cannot go quite so far as Mr. Krishna- 
samier would have led us and hold that 
the suit (O. S. No. 60 of 1897) was certain 
to fail or certainly not bona fide. Butin our 


view it was not very likely to succeed, 
and though it might have been right 
in the circumstances to buy the Ist de- 
fendant, it was certainly not right to 
do s2 at the price of Exhibit XLIX 
and the mortgages ' which followed 
on il, . - 


The settlement Exhibit I provided for the 
payment of all debts due at its date (para- 
graphs 23-5), it was made subdect to all debts 
then valid and binding (paragrah 6) and 
the Rajah retained for himself only a main- 
tenance allowance. It was a “transacyon to 
which the assent of the creditors would 
probably have been easily” obtained for it 
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saved the estate from being further wasted 
by the Rajah whose evidence shows that he 
was dissipating his property with consider- 
able rapidity. 

But the deed was not expressed to create 
a ¢rust for creditors, nor was the payment of 
creditors stated as the primary object of 
the settlement : on the contrary it was stated 
to be for the benefit of the Rajah’s son and 
other members of the family, and creditors 
who were not secured by mortgages might 
have had to wait for payment longer than 
they would have had to do had they been 
at liberty at once to attach the Zamindart 
on a decree obtained in a suit against the 
Rajah. 

At the same time it is very difficult to 
say that the settlement necessarily delayed 
the unsecured creditors, and even if 
Freeman v. Pope (4) can be followed without 
reserve, [asto which vide Ha parte Mercer, In 
re Wise (5)] it seems to us that the Ist de- 
fendant and his father had small chance of 
convincing the Court that the settlement 
was intended to delay them. There was, 
however, a chance of it and there were other 
matters to be considered. Mr. Krishna- 
swamier invited us in this connection to 
admit in evidence certain documents Ex- 
hibits L to U excluding Q which were refused 
admission by the Subordinate Judge. We 
have admitted them all, including Q at the 
instance of Mr. Sundarier, as throwing 
light on the circumstances surrounding the 
execution of the settlement deed and so on 
the settlor’s intention, but they do not ma- 
terially help the plaintiff. 

On the contrary they show that the Rajah’s 
primary object was to preserve the estate 
rather than to pay his debts but they do not 
disclose any intention to defeat his creditors. 
The first defendant’s suit undoubtedly stood 
in the way of the loan which was under 
negotiation for the payment of the debts 
scheduled in the deed of settlement, and 
the Rajah was so anxious tosave himself 
from the conseqnences of His post-settlement 
extravagance that it was somewhat doubtful 
what attitude he might assume. He had, 
however, given his evidence beforg the trustee 
was finally committed to a compromise see 
(Exkibit QQQ £to 7th November 1898 and 
Exhfbit XLIX 16th January 1899) and he 
could do but litgle against the interests of the 

(5) 17 Q. B. D. 290. 


estate in that matter, and though itis easy 
to conjecture that the contractors in Eng- 
land would have hesitated to advance money 
to the trustee while his title was in litigation, 
the trustee clearly ought to have ascertained 
their view before compromising a suit in 
which his success was most probable when 
the compromise entailed so heavy n burden on 
the estate as the mortgage Exhibit LXXXIII 
and the other payments agreed to in Exhibit 
XLIX and there were other matters to be 
cousidered on the other side of the question. 
The first defendant’s father and the Ist 
defendant had sincethe settlement continu- 
ed to lend money to the Rajah on such 
security as remained to him, and before 
their suit was launched in November 1897 
negotiations were in progress for a loan 
which if obtained would enable the un- 
secured creditors to obtain payment of their 
pre-settlement debts earlier than they would 
have been able to obtain it in all proba- 
bility had they been left to their remedies 
against the Rajah and the zamindari. These 
facts suggest that the suit was nota bona 
fide attempt to obtain a remedy for a griev- 
ance, but rather an attempt to force a 
compromise and obtain concessions from the 
trustee. Further, although the lst defend- 
ant was nota party to the deed of settle- 
ment of July 1895, there is a good deal 
of evidence to show that he acquiesced in, 
and took the benefit of, the deed and was, 
therefore, precluded from impeaching its 
validity. The evidence would seem to estab- 
lish that the deed of 1895 came into exist- 
ence with the consent of the lst defendant's 
father (see the Rajah’s evidence on page 707 
and his evidence in deposition Exhibit QQQ 
p. 330) that the first defendant received 
payment of interest on Rs. 1,300,000 (see 
Exhibit B) from the trustee ont of the 
allowances which the trustee had to pay to 
the Rajah and that he took bonds from the 
Rajah on the footing of the trust, the Rajah 
promising to pay out of the allowances pro- 
vided for in the trust deed, and that he 
paid rent to the trustee in respect of leases 
to him by the Rajah—see Exhibit B. B. F, 
Series G. H. J. LXVI, LXVII and LXVIII. 
The evidence also shows some grounds for 
the suggestion that with regard to O. 5. 
No. 60 of 1897 the trastee was unwilling 
to go into the box (see Exhibits VV and 
WW and the evidence in connection with 
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the application to examine the trustee on 
commission) and that he was unduly in- 
fluenced by this consideration in compro- 
mising the suit. An elaborate argnment 
took place upon the question whether the 
compromise was bad on the ground it had 
not been sanctioned by the Court. we do 
not propose to discuss this question as we 
are prepared to assume for the purposes of 
this case, that the sanction of the Court was 
not necessary. 

The remaining facts put forward as prov- 
ing consideration for the compromise are the 
release of the Ist defendant’s lien on some 
furniture, which had been purchased from 
the Rajah by the trustee and the transfer to 
the trustee of a len held by the Ist de- 
fendant on some jewellery belonging to the 
Rajah and on the Rajah’s allowances» As- 
suming that the trustee had any right to 
buy the furniture for the estate with the 
lien on it, the release of the lien would not 
go far as valuable consideration for the 
mortgage LXXXIII and, moreover, there- 
lease is really illusory for by LXXXII the 
securities were not to be transferred until 
Rs. 1,25,000 were paid up. The first de- 
fendant thus obtained temporarily double se- 
curity both in regard to the furniture and 
jewellery, the charge on the allowances alone 
was to be released on payment of Rs. 50,900, 
and the execution of the mortgage. The 
charge of the allowance which, of course, 
would be valueless after the Rajah’s death, 
was nota security in which the trustee was 
entitled to invest the money of the estate 
and the jewellery was not in the possession 
of the trustee and, therefore, whatever its 
value, formed a risky security to ex- 
change for a mortgage, evena third 
or fourth mortgage of the whole of the 
Ramnad zamtndarti and the trustee 
does not seem to have done much to satisfy 
himself as to the value of this jewellery 
“the Rajah and some others’? he says 
“were telling me that it was worth two 
lakhs ” (p. 777) but he does not say that 
he even ascertained that the pledgee An- 
namalai Chetty who held the property for 
a debt of Rs. 65,000 was still in posses- 
sion of the whole of it. These very risky 
securities are obviously not adequate con- 
sideration forthe mortgage LXXXTT and 
even adding to them the withdrawal of the 
guit we cannot think that the Court would 


uphold a compromise shewing so great a 
risk and so small a benefit to the cestui que 
trust. 

Also it seems to us that Exhibit XLIX 
could not operate as an assigument of the 
Rajah’s rights Gf any) under Exhibit 
The Rajah’s rights were correlative to the 
obligation undertaken by him to obtain 
the consent of the allowance-holders to the 
postponement of the allowances. The 
assignmentwill only be good if the correlative 
obligation had been discharged. This obli» 
gation was not discharged. Further the 
trustee, by transfering the liability of the 
estate to the Rajah to the Ist defendant 
gave up all rights of set-of€ which he 
had against the Rajah in respect of 
the Rajah’s liability to the estate. 

Moreover, the benefits which it was sug- 
gested the estate derived under Ex. XLIX 
were, for reasons which have been stated, 
if not illusory, altogether disproportionate 
to the obligation incurred. The validity of 
Exhibit XLIX depends on the validity of 
Exhibit XXXV and we have no doubt that 
the agreement must be declared an impro- 
vident transaction not binding on the plain- 
tiff. Mr. Sundarier asks us to throw on 
the plaintiff the burden of proving that this 
transaction is a breach of trust, and, in sup- 
port of this contention, has relied on Here 
Purchase Furnishing Oo., v. Richens (6) and 
Re Henson (7). But neither of these cases 
is in point. In the former all that is laid 
down is that the law will not presume il- 
legality when the facts connected with the 
transaction impugned are equally consistent 
with legality—and from the latter it may be 
gathered that it will be presumed 
that a devisee who is also an executor is 
acting in accordance with his duty when he 
sells to pay legacies, property charged by 
the will with the payment of debts and 
legacies. 

It is clear to us that if a transaction 
of this kind is impugned, a transaction which 
prima facie throws a heavy burden on the 
estate for no apparently commensurate benefit 
it will lie on the trustee to show that there 
is a real benefit to the beneficiaries. Mr. 
Krishnaswamier has cited a string of cases in 
support of this view, but we thing the matter 
is too plain to require the discussion of®au- 

(6) 20 Q. B. D. 387. f 

(1) (1908) 2 Oh. 366: 77 L, J. Oh, 598 ; 99 L. T. 306, 
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thorities and the lst defendant having com- 
plete notice of the trast must show, as against 
the beneficiary, that the transaction is one 
which the Court can uphold. 

The question is really perhaps of no great 
imp&rtance for the evidence, in oug opinion, 
establishes affirmatively the fact that the 
agreement was improvident in the circum- 
stances of the case. 

The questions so far considered from the 
subject ofissues 7 and Bin the suit and we 
shall now briefly deal with the remaining 
issues. 

On the lst issue no argument was addressed 
to us, and there is no apparent reason to 
differ from the view of the Subordinate 
Judge. On the 2nd issue the decision of the 
Subordinate Judge that the plaintiff can sue 
alone seems to us to beright. If the other 
allowance-holders are beneficiaries under the 
trust deed their interest in the Zemindari is 
at most that of charge-holders, and if, as 
Mr. Sundara Aiyar contends, they have a 
charge on the property it does not greatly 
matter to them whether a subsequent mort- 
gage is or is not set aside. Flowever that 
be, there seems to be no good reason why 
the plaintiff who is sole beneficial owner 
of the corpus of the trust property should 
not sue to protest it and Mr. Sundara 
Aiyar has cited no authority touching the 
question against those to which the Subordi- 
nate Judge refers in paragraph 15 of his 
judgment. 


The 3rd issue was not pressed and on the 
4th issue Mr. Sundara Aiyar did not make 
any attempt to show that the view of the 
Subordinate Judge is wrong. 


As regards the 5th issue Mr. Sundara 
Aiyar’s contention is that one defendant 
cannot be ordered to pay money to another. 
But unless itis established that the plaintiff 
can get no relief unless he seeks to remove 
the trustee and procure the appointment of 
another we can see no principle on which he 
ought to be held disentitled to a decree that 
the money due to the trust be paid over to 
the trustee. The authorities cited [Giyana 
Sambanda Pandara Sannadhi v. Kandasamt 
Tambiran (8), Srinivasa Ayyangar v. Strinivasa 
Swame(9)] digfer from the present case in 
that th8 person to whom the property was by 
the decree directed to be delivered was not 


(8) 10 M. 375 at p. 508. (9) 16 M. 81 at p. 33. 


8 defendant but some one substituted for the 
defendant. So in the case of Booth v. A. 
Beckett (10) and Rae v. Meck (11) there is 
the same difference. But there is no au- 
thority cited to us to support the view that 
the suit must be for the removal of the trustee. 
Padmanabha Ohettiar v. Williams (12) was 
referred to but that does not decide that 
the discharge of the trustees isa necessary 
object in a suit instituted for the protection 
of the estate against a breach of trast. There 
may easily be cases where a trustee has 
madea mistake and yet it may be unneces- 
sary to remove him from his office-a 
difficulty might no doubt arise ifthe trustee 
to whom payment is ordered declined to 
execute the decre?; in that event it might 
be necessary to remove him butthat event 
has not occurred inthe present case. We 
are unable to hold that the decree of the 
Subordinate Judge is wrong in directing 
payment to the trustee. Here too we may 
remark that the present trustee to whom 
payment will now have to be made is not the 
man responsible for the breach of trust, but 
his successor, and there can be no objection 
to payment to him; but even as matters 
stood at the date of the Subordinate Judge’s 
decree we do not think there was anything 
improper in the direction in question. 

Onthe 6th issue we have heard a great 
deal of argument, but in view of our decision 
on the 7th issue it is really unnecessary to 
decide the questions raised; it seems to us 
at least doubtful whether the trustee had 
power to compromise at the expense of the 
trust estate a suit in which his own posi- 
tion as trustee was attacked—vide Graham v. 
M’Cashin (13) and cases cited therein at 
page 412 of the report and if he had not, the 
mortgages will not bind the beneficiares. 
Itis not, however, necessary to decide this 
point. 

For the reason we have stated it is not 
necessary to express an opinion on the 9th 
issue on which the Subordinate Judge has 
found that in the absence of a sanction 
of the Court under section 462 of the Civil 
Procedure Code of 1882, the compromise of 
O. S. No. 60 of 1897 is voidable by the 
plaintiff. 


(12) 3 M. 239 at p. 253. 


(10) 15 E. R. 676. 
c. (13) (1901) 1 Tr. R. 404, 


(11) 14 A. O. 558. 
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The finding on the 10th issue is not 
contested by Mr. Sundarier but forms the 
object of attack in the plaintiff's memoran- 
dum of objections : according to the trustee’s 
evidence (p. 835) his payments to the lst 
defendant amounted to Rs 41,092-11-7 and 
not to Rs. 39,087-8-4 as in the decree (p. 
851). Exhibits LIX—LIX (m) (pp. 543 
ef seq) are vouchers for the payment al- 
leged. 

We must allow the memorandum of 
objections. 

As to the llth issue the contention on 
behalf ofthe Ist defendant on this issue is 
to the effect that he is not bound to restore 
to the trust estate the sums paid to him 
by the trustee under the invalid contracts 
—payments under the covenant in XLIX— 
to pay Rs. 20,000 and payments under the 
mortgage LXXXII. 

Mr. Sundarier relied on In re Barney 
(14) and contended that the money was not 
part of the trust estate which the beneficiary 
can follow. But that was not a case in which 
the trustee paid out a debt which the estate 
was not bound to pay In that case Mrs. 
Barney carried on a trade which was not 
authorised by the will under which she was a 
trustee, and one Mitchell who assisted her in 
the business, with notice of the trust wag held 
not to be a trustee for sums of money paid 
co him by her for goods supplied for the 
purposes of the trade at market rates. 

Here we have found that the Ist defend- 
ant gave no adequate consideration for the 
encumbrance in pursuance of which the money 
was paid out to him, and on that ground 
nione the cases are distinguishable. Ours 
isa casein which trust money has by a 
breach of trust come into the hands of the 1st 
defendant, and the beneficiary can follow itif 
he desires so to do. [Smith v. Patrick (15)]. 

No argument was addressed to us on 
the 12th, 13th or 14th issnes. 

On the 15th and 16th issnes it is not 
necessary for us to pronounce an opinion 
(1) whether the deviation in respect of the 
payment of 4 lakhs from the agreement 
Exhibit XXXV would invalidate the mort- 
gages or (z) whether differences between 
the mortgages and the agreement KLIK 
would have that effect. 

' (is) (1802) 2 Ch. 268. 


15) (1901) A. O. 282at p. 204; 84 L. T. 740; 
70L, J. P. 0.19; 17T, L. R. 477, 


These are all the issues framed in the 
case, and we do not find one on which to 
found the contention advanced on behalf 
of the lst defendant that whatever may be 
our views as to the compromise under which 
O. S. No. 60 of 1897 was withdrawny we 
cannot now set aside the agreement because 
it is impossible to re-open the suit. This 
question has been discussed very briefly by 
the Subordinate Judge in his consideration 
ofthe 9th issue, but is not really covered 
by that issue. oy ts 

Nor is it one of many grounds of appeal 
that the Subordinate Judge’s decree ought, 
if it set aside the compromise, to have . 
directed the restoration of the suit to the 
file. In the 46th ground the’ contention is 
only that the compromise ought not to 
have been set aside becanse the parties 
cannot be restored. 

The Subordinate Judge’s decree declares 
that the mortgages are not binding on the 
plaintiff, and that declaration we believe 
to be correct; it says nothing about O. S. 
No. 60 of 1897, and“we are not asked in 
the memorandum of appeal to make any 
addition to it. 

Our decree, therefore, should not contain 
any direction with reference to the suit. 
All that we need consider is whether: in 
the events that have happened the agree- 
ment XLIX and the consequent mortgages 
can be declared invalid as against the 
plaintiff, seeing that part of the considera- 
tion for them was the withdrawal of the 
suit. i 

We see no good reason why we should 
be deterred from declaring the mortgages 
invalid merely because the Ist defendant 
since the withdrawal of the suit has received 
payment of his debt and because the trustee 
Venkata Rangier is dead. 

We dismiss the appeal with costs and 
allow the memorandum of objections with 
costa, 

i Appeal dismissed. 
. Memorandum of ohjecttons allowed. 
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Oustom—Adoption—Succession—Agarwal baning of 
Indhiana city—Widorw cannot adspt rorthows hus- 
band’s authority —Colluterals esclude duughters and 
daughter's song from inheritance —Pleadings— Fague 
allegation by party about rule af successivn, whether 
binding. 

Among Agarwal banias of Ludhiana city, who 
are not Jains, an adoption by a widow cannotbe effetod 
without an authority from her husband to adopt, 

Among these bantas, the collaterals of a sonless 
proprietor are, by custom, entitled to succeed to 
his ancestral property in preference to daughters or 
. danghter’s sons; consequently thoy have aright to have 
an adoption by widow declared inoperative against 
their nghts. 

Where parties had very vague ideas in the first 
instance us to tho rules governing succession in tho 
family, a vague allegation by a party that tho 
family was governed by Hindu Law was held not 
binding 

Further appeal from the decree of the Di- 


visional Judge, Ambala, dated the Sth 
May +1907. 

Messrs. Lal Chand and Sheo Naruin, for the 
Appellants. 


-Mr. Shadi Lal, for the Respondents. 

Judgment.—the parties are Agarwal 
banias of Ludhiana city, and the suit was 
instituted by the collaterals of Bishambar Das 
for a declaration that a deed executed by his 
widow on March 4th, 1902, by which she 
purported to adopt Champat Rai, son of 
Musammat Raj Devi, her daughter, did not 
affect their reversionary interests. Mtsammat 
Premi died before the appeal below was 
disposed of. 

The first question for consideration is 
whether the suit was barred by limitation. 
We concur with the Courts below in bolding 
that there was no adoption, or expression of 
intention to adgpt, before February 1900, and 
the suit instituted in 1903 was cousequently 
within limitation under article 118 of the 
Limitation Act, 

We “alsó concur with the Courts below in 
holding that Bishimbar Das did not authorise 
Musammat Premi to adopt, and that adoption 
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could not be effected without his authority, 
the parties not being Jains. The attempt to 
prove that they arə Jains is of the feeblest 
description and was not seriously supported 
at the hearing. 

The pleas of non-joinder of a necessary 
party and that the plaintiffs-respondents had 
no locus standi were also not seriously pressed 
and have no force. 

The remaining pleas traverse the concurr- 
ent finding that a special custom excluding 
daughters from inheritance in the presence of 
near collaterals has been established. 

Asremarked by the learned Divisional Judge, 
the parties came into Court apparently without 
any clear conception of the law or custom to 
which they were subject and did not know 
what the Hindu law on the pointactually was. 
The plaintiffs-respondents can consequently not 
be bound down to a vague allegation that 
they are governed by Hindu law in matters of 
succession. i 

The authorities cited for the appellant are— 

(1) Musammat Menglam v. Lekhraj (1) in 
which Barkley and Burney, JJ. held, 
that no uniform custom had been 
established, among Agarwal banzus 
of Jagadhri, by which brothers and 
nephews exclude daughters from 
self-acquired property. Burney, J. 
added that the cases in which 
daughters were excluded appeared 
to have much weight, but that, as 
the burden of proof was on the 
plaintiffs who had not proved that 
the cnstom set up was general, the 
suit must be dismissed. 

(2) Shum Ram v. Musammat Hemi Bat (2), 
in which it was held, that no custom 
among Dal Khatris of Muzaffargarh 
of collaterals excluding daugh- 
ters from father’s self-acquisition 
in village, which was not the village 
of his origin or the residence of the 
collaterals, had been established. 


(3) Wishan Das v. Thakar Das (8), in 
which Hindu Law was followed, the 
plaintiffs, Mahrotva Khatris of 
Multan, having failed to establisha 
special custom. 


(4) Musammat Jamna Devi v. Chuni Lal (4) 
(1) 110 P. R. 1884. (2) 73 P. R. 1996. 
(8) 119 P. R 1901. 

(4) 80 P. R. 1903 ; 85 P. L. R. 1908, 
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in which thesame was held, the parties 
being Twari Brahmans of Amritsar, 

(5) Maula Bakhsh v. Muhammad Bakhsh 
(5) in which it was held, that 
Mohammadan Kashmiris of Lahore 
were govemed by Muhammadan 
law. 

(6) Radho v. Harnaman (6), in which 
the defendants failed to prove that 
Arorns of Amritsar city wero gov- 
erned by a custom entitling collate- 
rals to exclude daughters. 


(7) Bura Mal v. Narain Das (7), in which 


the parties were Bunjabi Khatris of- 


Rawalpindi city, and it was held 
that a custom excluding daughters 
in favour of collaterals had not been 
established. 


(8) Bhgwan Singh v. Bhagwan Singh (8), 


in which it was held that evidence ' 


need not be adduced of actual eventa 
to show that, in point of fact, people 
anbject to the general law regulate 
their lives by it, but that special 
customs may be pleaded by way of 
exception, and thatitis proper to 
prove these by evidence of what is 
actually done. 

(9) Wasu Ram v. Musammai Uttam Bat 
(9), which is of no value to the 
appellants, the finding, that Bhatias 
of Bannu allow a sister to succoed 
for life or till marriage, being 
expressly based on the fact that the 
parties came from Gujrat in the 
Bombay Presidency, governed by 
the Maharastra School of Hindu 
law no custom modifying that law 
on the point had been established. 

The authorities cited for the respond- 
ents are— 

(10) Devi Sahat v. Mangal Sein (10), in 
which it was held, the parties being 
banias of the Ambala district, that 
a special custom entitling sons of 
separated brother to share with 
surviving brother self-acquired estate 
of cousin with whom he had re-asso- 
ciated 


(6) 99 P. R. 1907. 


(7) 102 P. R. 1907. 


18 
(9 


21 A. 412 (P. 0.); 261. A 183 
79 P. R. 1903 ; 165 P. L. R. 1903. 


(10) 81 P. R. 1874 (F. B ) 


ra 
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(11) Adjudhia Parshad v. Dwarka Das 
(11), in which it was held that 
among Mahajans of Karnal, a custom 
gllowing respresentation among col- 
laterals existed. 

(12) Kanhya Talv. Kishna (12), in which 
the same was held of Agarwal bantas 
of the Gurgaon district. 

(13) Musammat Nihal Devi v. Behari Lal, 
(13) in which it was held that 
among Basal bantas of Jullundur 
city, a childless widow was not 
entitled to movable and immov- 
able property acquired by her hus- 
band jointly with his joint brothers. 

(14) Narsingh Dass v. Ram Lal (14), in 
which it was held, that, among 
Agarwal banias of Bhiwani, Hissar, 
a widow could not makea gift of 
her husband’s property and daugh- 
ters were not entitled in the presence 
of collaterals. 

(15) Remarks by Chatterji, J. on pages 
150—152 of Maharaj Narain v. 
Penojt (15), which are very much 
in point in the present case to the 
effect that instances cited by wit- 
nesses, who have not been cross- 
examined, must not be rejected 
merely because those witnesses 
have not deposed to details as to 
which they could have been, and 
were not cross-examined, and to 
the effect that witnesses should 
not be expected to prove that the 
custom deposed to is ancient, the 
test being the uniformity of practice, 

The authorities cited are in favour of the 
probability of the existence of the custom 
found by the Courts below to exist, and 
it is singificant that the family migrated 
to the Ludhiana district, abont one hundred 
years ago, from Maham, about 10 miles 
from Bhiwani, the home of the parties in 
Narsingh Das v. Ram Lal (14). 


Many instances were cited for the res- 
pondents and three for the appellants, who 
examined about 30 witnesses Even if, of 
the resportdents’ instances, those concerned 
with Saraogi Jains only gbeset on one side, 
many instances directly in point rpmain. 

an 71 P. B. 1882. (12) 89 P. R. 1884. 


18) 103 P. R. 1591. (14) 55 P. R. 1895. 
(15) 34 P. R. 1997, . 
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It is true that Debi Sahai, who deposed 
to the first, second and fourth instances, re- 
tained a pleader for the respondents, but 
the appellants failed to shake him in cross- 
examination or to rebut his evidence. Coun- 
sel for the appellants criticised each instance 
ingdetail, and contended that Nos. 6, 16, 
19 and 20 alone were in point, and 
that the three last specified were of no value, 
the property involved in them being so small, 
as not to be worth fighting for. It was 
further contended thatin No. 2 the daughter 
had no male issue, only a daughter and a 
daughter’s son, and that her husband was 
so rich that she did not care to claim ; that 
in No. 4, Shib Dial, alleged to have succeed- 
ed to his collateral in preference to a 
daughter, was not produced; that No. 6 
was deposed to by one witness only, who 
had no direct concern in the instance, that 
Nos. 8, 5, 8, 15, 16 were concerned with 
Saraogi Jains only; that in No 17 the 
daughter died before the widow, that No. 19 is 
inconclusive ; that No. 20 was very recent: 
that in No. 4 there was an absolute ab- 
sence of details as to nature of family ; that 
No. 10 was deposed to by one witness only 
and was recent; that Murli Dhar, who de- 
posed to No. 14, is a Saraogi; and that 
the burden of proof had erroneously been 
placed on the appellant. Most of these 
criticisms are superficial and are disposed 
of by my brother Chatterji’s remarks above 
cited, and we see no reason for holding 
that the instances did not exist or can be 
explained away as suggested for the ap- 
pellants. 

There is no question here of erroneous 
imposition of barden of proof. The Courts 
below have given the respondents a decree 
on the evidence adduced by them, not 
merely because the appellants failed to 
establish the non-existence of the custom 
set up. 

The fact that Afusammat Premi stated in 
yevenue-proceedings that the respondents 
were the heirs is of importance on the issue 
as to the adoption, but isof little, if any, 
importance on the isste as to the custom. As 
already stated, she parties had very vague ideas 
in the first instance as to the rules’ governing 
succession in the family, and Musammat Premi 
mightwell hate been in doubt. Any state- 
ment ty her must necessarily have been in- 
conclusive. Excľuding this admission, the 
e 


record contains evidence amply establishing 
the custom set up by the plaintiff respondents. 
A half-hearted attemptto contend that the 
property in suit, or atany rate part thereof, 
was self-acquired and consequently excluded 
from the effect of the said custom, was 
made at the hearing, but the point was not 
taken in the memorandum of appeal below 
and was not pnt in issue when the issues 
were reframed. We see no reason for allow- 
ing the point to be taken now or indeed 
for holding that any part of the pro- 
perty in suit was self-acquired in the 
sense of not being acquired from ancestral 
funds. 

The appeal fails and 
costs. 


is dismissed with 


Appeal dismissed. 





(Not reported yet elsewhere. ) 
MADRAS HIGH COURT. 
Second Givin APPEAL No. 219 or 1908. 
July 9, 1909. 

Present :—Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Bakewell. 
THIAGARAJA MUDELIAR AND ANOTHER— 
APPELLANTS 

versus : 
KANDASAWMI MUDALY AND OTHERS— 
RESPONDENTS. 

Claim to property as representutives of a man 
not heard of for fifteen years—Title dependent on 
the latter haring survived an intermediate female 
owner— Date of his death—Burden of proof—Evidence 
‘Act (I of 1872), 8. 107. 

The appellants claimed certain properties jointly 
with respondents asthe heirs of one P. who was 
alleged to have survived the last female owner 
T. Their title depended on the proof of P. having 
survived’ T. P. went abroad and was not heard of 
for 16 years: 

Held, that the onus of proving the date of P’s death 
lay on the appellants. 

In re Phene’s Trusts, L. R. b Ch. App. 139,152, 
Rango Balaji v. Mudiyeppa, 23 B. 296, Fun, Bhushan 
Banerjee v. Surja Kant Roy Chowdhury, 11 C. W.N. 
883; 6 C. L. J. 649; 35 C. 25 referred to. 

Appeal against the decree of the Dis- 
trict Court of Tanjore in Appeal Suit No. 
364 of 1907, presented against that of the 
District Munsif of Patukotai in O. 8. No. 
110 of 1906. 

Judgment.—the appellants (defen- 
dants Nos. 1 and 2) contend that they are 
the representatives of Pamayan, who was a 
descendant of Veerasawmy, and, in the even 
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of his surviving Thangal, would have been 
one of Veerasami’s reversioners and entitled 
as such to the property in question jointly 
with the defendants Nos. 3 and 4. 

The appellants admit that Pamayan went 
abroad 15 years before suit and he must 
be presumed to be dead, but argue that 
the burden of proving the date ofhis death 
is upon the plaintiff. 

The appellants’ title, however, rests upon 
the -proof of the factthat Pamayan survived 
Thangal, the last surviving female upon 
whose death all the defendants became 
entitled to the property, and it is clear 
from the case of In re Phene's Trusts (1), cited 
in Rango Balaji v. Mudtyeppa (2), that the 
burden of proving this fact lies upon the 
appellants (See also Fani Bhushan Banerjee v. 
Surja Kant Roy Ohowdhury (8). 

They have apparently made no attempt 
to discharge this burden and we are of 
opinion that the Ist respondent has, there- 
fore, established his title to the property 
as assignee of the reversioners of Veerasawmy, 
defendants Nos. 3 and 4. 

We, therefore, dismiss this second appeal 
with costs. 

Appeal dismissed. 

(1) L. R. 6 Oh. App. 199,162 ; 39 L.J. Ch. 816; 22 


. L. T. 111; 18 W. B. 30 


2 28 B. 296. 
(3) 110. W. N. 883; 5 O. L. J. 649, 25 C. 25. 


‘ 


(5 P.R.1909, Cr.;15 P.W.R. 1909, Cr.) 


PUNJAB CHIET COURT. 
CRIMINAL Revision No. 1502 ox 1908. 
March 26, 1909. 
Present :—Mr. Justice Reid, Chief Judge. 
EMPEROR— COMPLAINANT 
f Versus 
BHAWANI DAS—<Acctsep. 


Printing Presses and Newspapers Act (XXV of 
1867), £8. 3, 12—Newspaprrs—Names of printer and 
publisher should bo printed as such—Desciiption as 
manager insuficient—Intention immaterial in offences 
wnder 3. 3 and 12 

The correct interpretation of the rule in section 
3, Act XXV of 1867, is that the name of tho 
printer as such andthe name of the publisher as 
such must be printed. The object of the rulo ig 
that. the paper should clearly intimate who is 
liable as printor and who is liable as publisher, 

Where the words used wero: “ba thtmam Ram 
Baran Datt, printer, Hindustan Steam Press, Lahore 
men Lala Bhawani Das, manager, ke liye chapa.’ 

Held, that the words did not contain such inti. 
mation as to publisher as the rule prescribes. ` 
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Sections 3 and 12 of tho Act do not deal with 
intention. If the rule contained in section 3 has 
not been complied with, an offence is com- 
mitted and is punishable undor section 12. 

Printers and publishers cannot be allowed to 
solect for themselves the description to be used 
in professing to comply with tho Act; they must 
use the description prescribed by the Act andi a 
publisher cannot be described as “manager ” 4n- 
stead of as “ publisher,” merely because the manager 
and publisher of many papers are identical. 

Case reported by the Sessions Judge, 
Lahore Division, on 17th November, 1908. 

Facts .—Appear from the following order 
of reference — i 

This is a petition for revision of the 
order, dated 20th June 1908, of Mr. Con- 
nolly, Magistrate, Ist class, convicting peti- 
tioner and fining him Rs. 50 under section 
12 of Act XXV of 1867. The fine has 
been paid. I may mention at once that 
the Public Prosecutor in this case asked for 
only a nominal penalty, and the Rs. 50 fine 
was considered by the Magistrate to con- 
stitute such penalty. In my opinion, there 
is no proper proof of any offence under the 
Act. Section 3 of the Act lays down that 
on every paper printed in British India shall 
be printed legibly — 

(1) Name of the printer; (2) place of print- 
ing; (3) name of publisher; (4) place of 
publication. 

With respect to papers such as the pre- 
sent one. The Act contains no form what- 
ever to show how these matters must be 
set forth, and I take it that all that is re- 
quired is, that the information required by 
section 8 should be able to be gleaned from 
the paper. The Arya Gazette is apparently 
the weekly organ of the “Arya Prithinithi 
Sabha,” which is a registered body under 
the Societies Act, as appears from the title 
page of the paper. From the evidence on 
record it seems to meclear enough that the 
paper shows that it was printed at the 

Hindustan Steam Press,” Lahore, by Ram 
Saran Datt, printer, on behalf of petitioner, 
manager. I think the paper itself shows 
that the place of publication is Lahore, but 
the lower Court has discussed the question 
whether the ommission of the word “ pub- 
lisher ” can be rectified by tlt words “on 
behalf of the manager.” No doubt, under 
section 3 there should be*the word | pub- 
lisher”, as “manager,” andé" publigher” 
need not necessarily be the same. How- 
ever, I think the real question here is, 
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whether there has been a deliberate infringe- 
ment? I do not think there has been. 
Petitioner is apparently perfectly ready to 
comply with the provisions laid down, and 
it seems to me that the information requir- 
ed can be gleaned from the paper itself, 
whil®, there is no prescribed form given in 
the Act showing how the information re- 
quired is to be conveyed. As regards the 
previous warning referred to in the Magis- 
trate’s judgment, it appears that in one 
issue of the paper in August 1907, the 
required particulars were omitted; but in 
the issue now in question an endeavour 
certainly appears to have been made to 
comply with the requirements of section 3. 
In my opinion, thera has been no offence, 
and I forward the proceedings to the Chief 
Court with the recommendation that the 
conviction should be set aside, and the fine 
be ordered to be refunded, but if the 
Hon’ble Judges of the Chief Court should 
hold that the omission of the actual word 
‘publisher infringes section 3 of the 
Act, I wonld recommend that in that 
casé, the fine should really be made a mere 
nominal one. 

Lalas Dwarka Das and Tek Chand, for 
the Accused. 

Government Advocate, for the Crown. 

Judgment.—tThis is a reference by 
the Additional Sessions Judge of Lahoro, 
recommending that the convictions of Ram 
Saran Datt printer, and Bhawani Das, 
manager, of the “ Arya Gazette,’ Lahore, be 
set aside. The convictions are in respect of a 


e “copy of the paper with the following words 


printed in the margin of the front page ba 
ihtimam Ram Saran Datt printer, Hindustan 
Steam Press, Lahore, men Lala Bhawani Dus, 
Manager ke liye chapa” and are under 
section 12 Act XXV of 1867, which pres- 
cribes a penalty for printing or publishing any 
paper otherwise than in conformity with the 
rule contained in section 3 of the Act. 

That rule is that every paper printed and 
puplished in British India sha have legibly 
printed on it the name of (the printer and 
the place of printing and the name of) the 
publisher and thé place of publication. 

I see noreason to doubt that the correct 
nterpretation of the*rule is that the name of 

he printer as “such, and the name ot the 
publisher as such, must be printed. The 
object of the rale obviously is that the paper 
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should clearly intimate who is liable 
as printer and who is liable aş pub- 


lisher, and I have no hesitation in holding 
that the words above quoted do not contain 
such intimation as to the publisher. The 
plea that the word “publisher” cannot be 
“expressed in the vernacular language in which 
the paper is published is puerile. The 
English words * printer ”, “ steam press”and 

‘manager ” are printed, and there i is presum- 
ably no reason why the word “ publisher ” 
should not have been printed. 

The allegation that in other newspapers 
printed in vernacular language, the words 
printed on the margin of this paper are print- 
ed with the intention of complying with the 
Act, is not relevant to the question whether 
an offence has been committed. It is re- 
levant merely to the question of sentence. 

Sections 3 and 12 do not deal with 
intention. If the rule contained in section 3 
has not been complied with, an offence has 
been committed and is punishable under sec- 
tion 12. It is beside the question to contend 
that the persons convicted and fined, who are 
admittedly printer and publisher, attempted 
to comply with the law. 

That, again, merely affects the sentence, 
printers and publishers cannot, in my opinion, 
be allowed to seleot for themselves the des- 
cription to be used in professing to comply 
with the Act. 

They must use the description prescribed 
by the Act, and a publisher cannot be 
described as “manager” instead of as 
“publisher”, merely because the manager and 
publisher of many papers areidentical. I see 
no reagon for interference with the convic- 
tions, which are legal, and can be set aside 
only on the ground of illegality. 

The fines are, however, in my opinion : 
excessive. The Public Prosecator in the 
Court below pressed for a nominal fine only, 
and the same course has been adopted by 
Counsel for the Crown here. The annual 
subscription to the paper is two rupees eight 
annas only, and I do not consider fines of 
fifty rupees nominal, under the circumstancs. 
I reduce the fine in each instance to five 
rupees. The balance paid in each instance 
will be refunded. 

To this extent only the application for re- 
vision is allowed. 

Sentence reduced. 
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(Not reported yet elsewhere.) 
MADRAS HIGH COURT. ; 
Ssconp Civit APPBar No. 205 or 1905. 
July 13, 1909. 
Present :—Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Bakewell. 
VEERA PANNADI—Appstiant 
CETEUS 
KARUPPA PANNADI AND OTHERS—! 
RESPONDENTS. 

Owwil Procedure Code (Act XIV of 1882), s, 288—Sait 
to set aside an order passed on a claim in respect 
of attached properties—Right of plaintiff to have, in 
such suit, a lien or charge on the mortgaged po- 
paties declared—Transfer of Property Act (IV of 1882), 
88. 67, 99. 

A Buit to set aside an order passed by a Court 
on @ claim to properties attached in exeontion of 
a decree is one under section 283, Civil Procedure 
Code (XIV of 1882). In such & suit plaintiff 
cannot ask for a declaration that he basa mort- 
gage lien or charge on such properties 

A mortgage cannot be enforced, nor can the lands 
attached be brought to sale otherwise than in con- 
formity with the provisions of section 67 of the 
Transfer of Property Act. 


Bibi Phul Kumar: v. Ghanshyam Mwera, 35 O. 202 at 


page 206, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Coimbatore in A. S. 
No. 80 of 1903, presented against the decree 
of the District Munsif of Erode in O. 5. 
No. 70 of 1902. 

Judgment.—tThe appellant (plain- 
tiff) obtained a money-decree dated the 
8rd December 1901 in Suit No. 83 of 1901, 
against respondents (defendants Nos. 1 to 4) 
and attached certain land as the property of 
the judgment-debtors. A claim of the 5th 
respondent (5th defendant) having been 
allowed, the appellant brought this suit 
stating the cause of action to be the order 
made in favour of the 8th respondent, and 
praying that the order might be declared 
void and his attachment of the land con- 
firmed. The plaint also refers to a mort- 
gage for Rs. 1,033, as well as to various 
other litigations and transactions between 
the parties, and suggests, rather than actually 
prays, that be might inthe alternative be 
declared to have a charge upon the land 
for that sum, and the District Munsif get- 
tled an issue No. 7, on this point. 

In his judgment the District Munsif 
entered into an elaborate consideration of 
the equities of the case, and declared the 
5th respondent and the appellant to be 
entitled to certain liens upon the land, and 
also that appellant’s attachment should hold 
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good, and thus gave relief in respect of 
both the causes of action assumed to be 
included in the plaint. 

Upon appeal the Subordinate Judge treated 
the suit as one under section 283 of Civil 
Procedure Code merely, and holding that 
the judgment-debtors had no title ty the 
attached property, reversed this decree and 
dismissed the suit, 

Itis clear from the decision of the Privy 
Council in Bibi Phul Kumari v. Ghansyam 
Misra (1), that a suit under section 283 is one 
to set aside the order passed upon the 
claim to the attached property and is a 
form of appeal therefrom, and the passing 
of the order forms the plaintiff’s cause of 
action. The plaint in this case expressly 
states that the cause of action arose on the 
date of the order made upon the claims, 
and we think that Munsif was wrong in 
construing it as containing a claim to en- 
force a mortgage lien, and that the suit 
must be considered as having been brought 
under section 288 only. 

It may also be pointed out that the ap- 
pellant’s claim to a lien for Rs. 1,033 de- 
pends upon an agreement made by him 
with respondents Nos. 1 to 4 for the purchase 
of the lands in question, under which he 
paid off a prior mortgage, and this agree- 
ment has become merged in a decree for 
specific performance which he obtained in 
Suit No.758 of 1879 against these respondents, 
and a sale-deed which he obtained from the 
Court, and he asserts that he has thereby 
become the owner of the land. Being unable 
to obtain possession he brought Suit No. 80 
of 1901 for recovery of the purchase-money 
paid under the agreement of sale and com- 
pensation, and obtained a money-decree 
against respondents Nos. 1 to 4. He now 
claims to be the owner of the land, to be 
prior mortgagee for the amount of the 
mortgage paid off by him, to have a lien for 
the amonnt of purchase money paid, 
aud to recover the last amount under his 
money-decree. e 

Under section 99 of the Transfer of Pro- 
perty Act, the appellant is not entitled to 
enforce his mortgage and do bring the land 
which he has attached to sale otherwise 
than by instituting a sit for sale under 
section 67 of that Act. Tle plaint’‘in this 

(1) 85 O. 202 at p. 206’; 7 O L.J. 36 ; 12 C. W.N. 169; 
10 Bom. L.R. 1 ; 5 A.L.J. 10; 1” M.L.J. 618 ; 3 MLT, 
506; 14 Bur. L. BR. 41. 
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case does not ask for a sale, the only remedy 
open to the appellant under his alleged 
mortgage, and the suit must for this reason 
also be considered as brought under section 
283 of the Civil Procedure Code only. 

The Subordinate Judge has held as a 
matter of fact that the respondents Nos. 1 
to 4 had no attachable interestin the land 
in question and we, therefore, dismiss the 
second appeal with costs. 

Appeal dismissed. 


(69 P. R. 1909 ; 108 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Miscettangous CrviL ApPPRAL No. 973 or 1907. 
December 19, 1908. 

Present :—Mr. Justice Reid. 
ARURA MAL—DEFENDANT——APPELLANT 
versus 
KESAR SINGH AND OTAERS—PLAINTIFFS— 
RESPONDENTS. 

Punjab Limitation Act (1 of 1900), ait. 1—Limit- 
ation for declaratory suit to contest alienution— 
Alienation taking place before the Act came in force 
—Limitalton: Act (XV of 1877), 8. 28, sch. I, art. 
120—Section 28 Limited to suits for posession and m- 
applicable to declaratory suite. 

A. suit, instituted in January 1907, for a decla- 
ration that a sale-deed, executed in January 1897, 
did not affect tho reversionary rights of the plain- 
tiffs is governed by article 1 of the Punjab 
Limitation Act of 1900, and is consequently within 
time. Sahib Dad v. Rahmat, 90 P. R. 1904, (F. B.) 
referred to 

The provisions of section 28 of the Limitation Act 
of 1877 are expressly limited to suits for possession 
and cannot be extended to suits for declarations, 

A person entitled to property, in the present 
or in future, has a mght to assert his title by 
suit; and the person in possession has no vested 
right to tho application of any specific period of 
limitation, not in force when the suit was inst- 
tuted. | 

Appeal from the order of Divisional Judge, 
Lahore Division, dated the 22nd July, 1907. 

Mr. Oertel, for the Appellant. 

Mr. Shelverton, for the Respondents. 

Judgment.—The lower appellate 
Court held that a suit instituted in January 
1907. for a declaration that p sale-deed exe- 
cuted in January 1897 did not affect the 
reversionary rights of the plaintiffs-respond- 
ents, was within limitation, being governed 
by article 1 of the schedule to the Punjab 
Limitation Act of 1900. 

. Conhsel forgthe appellant contended that 
the stit was barred by article 120 of the 
Limitation Acte of 1877, having been 
justituted more than six years from the 
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date of the cause of action, and cited 
Sahib Dad v. Rahmat (1) and section 28 of 
the Act of 1877. In the case cited the 
Fall Bench held that the Punjab Act did 
not contain any ‘express provision extending 
it to rights to sue vested before it came 
into force, and depriving of such rights the 
persons in whom they were so vested. 

Counsel contended that the effect of 
section 28 of the Limitation Act of 1877, 
read with this ruling was that the purchaser 
had a vested right not to be sued after. the 
expiry of six years. 

The purchaser had, however, not acquired 
any prescriptive title. by efflux of time be- 
fore the Punjab Act came into force, and 
no authority for extending to suits for dec- 
larations the provisions of section 28, ex- 
pressly limited to suits for possession by 
the words “the determination of the period 
limited to any person for instituting a suit 
for possession of any property,” hasbeen cited. 

Moreover, the curtailment of a remedy 
differs widely from the extension of a re- 
medy and Chatterji, J., remarked in Ram 
Ditta v. Tehlu (2) a change in the law “of 
limitation, whereby the time for bringing a 
certain class of suit is curtailed is not a 
mere change in the form of the remedy 
but affects the primary righton which the 
suit is founded. It does not substitute a. 
new remedy but destroys the old one, and 
thereby destroys or impairs the right ilself.” 
A person entitled to property, in the 
present or the future, has a right to assert 
his title by snit, and no authority for hold- 
ing that the person in possession has 9 
vested right to the application of any specific 
period of limitation, not in force when the 
suit was instituted, has been cited. 

As remarked by Rivaz, J.,in his work on 
Limitation, a suit is ordinarily governed 
by the law of limitation in force when it 
is filed, and the exceptions to this rule 
laid down by the authorities are limited 
to preserving rights vested in the plain- 
tiff, if those rights allow him a period 
longer than that prescribed by the modi- 
fication of the law. He is, therefore, en- 
titled to sue within the period more beneficial 
to himself. 

The appeal fails and is dismissed with costs. 

Appeal dismissed, 


(1) 60 P.R. 1904 (F. B.) 
(2) 4 P. R. 1902, 
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(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Lerrers Parent APPEAL No. 11 oF 1909. 
July 5, 1909. 

Present:—-Mr. Justice Banerji and Mr. Justice 


Tudball. 
DEBI SARAN—PLAINTIFF—ÅPPELLANT 
versus 
RAMJAS AND otHers—DEFENDANTS— 
RESPONDENTS. 


N. W. P. and Oudh Land Revenue Act (III of 1901, 
Local), ss. 111,112,233 A—Partilion—Olyection notrused 
under s 11U1—Qiel suit does not lie—Jurisdiction of 
Civil or Revenue Court. 

Where ino perfect partition a party raises 50 
objection under section 111 of Act ILI of 1901, after 
being given an opportunity to do 80, he 18 pre- 
cluded from bringi a suit in the Civil Court 


ing 
to establish his right. Section 233K of the Act 
Mal v. Tej Singh, 


bara snch a sut. Nath 
29 A. BOL; Khisry v. Jugla, 28 A. £32, followed. 

Muhammad Jan v. Sadanand Pande, 28 A. 394, 
distinguished. 

Letters Patent Appeal from the decree of 
Sir George Knox, dated the 14th of December, 
1908. 

J.N. Ohoudhri (with him Parbati Oharan 
Chatterjee and Rahmatullah, for the Appel- 
lant. 

Baldeo Ram (with him Iswar Saran, for the 
Respondent. i 


Judgment.—The only question raised 
in this appeal is whether the suit brought by 
the plaintiff-appellant is cognizable by the 
Civil Court. The suit was brought under the 
following circumstances. On the 4th of May 
1904 the defendants first party applied for 
partition of the village Majhana Baikunth 
alleging that the whole village was joint. 
The plaintiff preferred an objection to the 


effect that an imperfect partition of the village _ 


had been made in 1846 under which kures 
Nos. I and 3 were allotted to the defendants 
first party and kura No. 2 to the plaintiff 
and defendants second party, that khata No. 
28 was common to the whole village; and that 
kura No. 2 was the exclusive property of the 
plaintiff and ought to be excluded from 
partition. Ihe Revenue Court referred the 
plaintiff to the Civil Court and thereupon he 
brought an suit for a declaration that kura 
No. 2 was his exclusive property. On the 31st 
of March 1906 he obtained a decree from the 
Court of the Subordinate Judge declaring 
that kura No 2 belonged solely to him. After 
this the Revenue authorities proceeded to 
make a partition and in doing so directed 
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that any deficiency in the share of the defend- 
ants first party should be made good out of 
the common land in khata No. 28. There- 
upon the suitout of which the appeal has 
arisen was brought by the plaintiff for a 
declaration that in khata No. 28, which is 
common to the entire 16 annas of the village, 
he owned and possessed lands in proportion 
to his 5 annas 4 pies share, and that the 
defendants firat party had no right to have 
the deficiency in their share made good out 
of the share of the plaintiff. He also prayed 
for an injunction restraining the defendants 
first party from getting any deficiency in 
their share made good ont of lands in 
kkata No. 28 to the extent of the plaintiffs’ 5 
annas 4 pies share. 

The Court of first instance decreed the 
plaintiff's claim but the lower appellate Court 
dismissed it, holding that under section 233 
(k) of Act No. ILI of 1901 the suit was not 
cognizable by the Civil Court. 

This decision of the luwer appellate Court 
having been affirmed by a learned Judge of 
this Court, the present appeal was preferred 
under the Letters Patent. We are of opinion 
that the suit is not cognizable by the Civil 
Court. It is clearly a suit relating to partition 
or union of mahuls and unless it can be 
regarded as a suit brought under sections 
111 or112 of the Act, the cognizance of it by the 
Civil Court is prohibited by section 233. 
Section 112 is admittedly inapplicable. We are 
also of opinion that section 111 does not apply. 
When an application was made for partition 
by the defendants first party, the plaintiffs 
did, as we have said above, prefer an objection 
and was thereapon referred to the Civil Court 
under section 111 of the Act. He brought a suit 
in the Civil Court but he did not include in 
his claim any prayer for relief in respect of 
khata No. 28. Apparently he raised no 
objection in regard to that khata. In this 
plaint he admits that the khata is common to 
the whole village but he says that certain 
plots which represent his one-third share 
ought to be exctuded from partition. If as he 
now alleges those plots were his exclusive 
property, he ought to have objected to their 
partition when notice was fksued to him 
under section 110. Not only did he not raise 
any such objection but whehe brought 4 suit 
in the Civil Court he did not ficlude m his 
It is, therefore, too 
late for him now to institute the present 
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suit, the object of which is to disturb the 
partition which the Revenue authorities have 
made. Itis true that the suit was brought 
before the completion of the partition but as 
itis not a suit contemplated by section 111, the 
plaintiff was not competent, in our opinion, to 
_b&ing it in the Civil Court. What in reality he 
objects to is the mode in which the partition 
has been made, If he considered that the 
order of the Court of first instance in regard to 
the mode of partition was improper or incor- 
rect his remedy was an appeal from that 
order. Ashe had an opportunity of raising 
the objection now bronght forward and he 
did not avail himself of that opportunity he 
is not entitled to bring the present suit. This 
was held in Naihi Mal v. Tej Singh (1) 
and in Khasay v. Jugla (2). The 
learned vakil for the appellant has’ relied 
on the raling in Muhammid Jan v. 
Sadanand Pande (3). That case was decided 
with reference to its special circumstances and 
has, in our opinion, no bearing on the present 
case. In this view we deem it unnecessary 
to express any opinion as to whether or not 
we agree with the decision arrived at in that 
case. In ourjudgment havingregard to the 
provisions of section 233 (k) of Act ILL of 
1901 this suit was not cognizable by the 
Civil Court and the appeal must fail. We, 
neccordingly, dismiss ib with costs. 
Appeal dismissed. 


(1) 29 A. 604. (2) 28 A 432. 


(3) 23 A. 394. 


(65 P. R. 1909 ; 104 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Cryit, Revision No. 1558 or 1908. 
February 13, 1909. 

Present :——Mr. Justice Johnstone. 
ATTAR SINGH—Ossecror—PEtiTiOneR 
Versus 
BHAGWAN DAS—DECRBE-HOLDER— 
RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), 8. 266 
{c)— Belonging to and occupied by, meaning (f— 
Unused khur ts liable to attachmen’. 

The words “belonging to” in section 266 (c), 
0. P. C., are not synonymous with “ocoupied by”, 
the, latter words%re not a mere repetition, but they 
qualify the @ormer words. “Occupied by” means 
“lived in by” or “used for agricultural purposes 
by.” Consequenély an unused hurls is liable to 
attachment in execution of 9 decree, 
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LACHMAN MISRA V, RAMJAS SAHU., 


Petition for revision of the order of the 
District Judge, Amritsar, dated the 20th 
February, 1908. 

Mr. Fazal Elahi, for the Petitioner. 

Mr. Deri Dyal, for the Respondent. 

Judgment.—tI can see no force in 
this petition. It seems to me practically 
certain that the judgment-debtor here has 
now no land whatever under his own 
cultivation and owns no cattle. Most of 
his land is mortgaged with pessession, per- 
haps all of it. It was said that some 6 
bighus was free of mortgage, but it is 
certain that at all events it was not, at time 
of the attachment of the hAurlz, under cul- 
tivation of judgment-debtor, and he certainly 
had no cattle. 

The exemption is stated in section 266, Civil 
Procedure Code (1882),asexemption of ma- 
terials of houses and other buildings “belong- 
ing to and occupied by agriculturists.”’ The 
words “belonging to” are not synonymous 
with “occupied by” ; the latter words are not 
a mere repetition, but they qualify the former 
words. “Occupied by” means “lived in by” 
or ‘used for agricultural purposes by.” Here 
neither does the jadgment-debtor live in the 
khurli, nor does he use it for any purpose 
whatever. I hold that itis liable to attach- 
ment, and I dismiss this petition with, 
costs. 

Petition dismissed. 





(Not reported yet elsewhere.) 


ALLAHABAD HIGH COURT. 
Execution Sxconp Civit Appean No. 190 
or 1909. 

July 7, 1909., 

Present -—Mr. Justice Karamat Husain. 
LACHMAN MISRA —DECRER-HOLDER— 
APPELLANT 
versus 
RAMJAS SAHU AND OTHERS— OPPOSITE 
PARTIRS— RESPONDENTS, 

Civil Procedure Oode (Act XIV of 1882), ss. 244, BIL 
and 588—Sale in execution-——Colluston—Material irregu- 
larity —Becond appeal. 4 

A sale was held in execution of a decree. An 
application was put in for setting aside the sale 
under sections 244 and 811 on the allegation that 
there was a material irregularity, and that the 
sale was due to a collusion betweén the opposite 
parties and the amin: 

JTeld, that the application was both under gec- 
tions 244 and 811,anda second appeal did lie to 
the High Court ; : 

Glan Ahad Chowdhryv. Judhister Chiundra Shaha, 


BH 
Tag 
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RUSTAM ALI t. RODA. 
80 0. 142; Sri Maharani Beni Persad Koeri v. 
Lokhi Rat, 3 C. W, N. 6; Dhani Ram v. Chatu bhuj, 
A. W. N. (1899), 184; Bihari Bingh v, Mukat Singh, 
A. W. N. (1908) 3, referred to. 

Execution second appeal from the decision 
of the District Judge of Azamgarh, dated 
the 21st of November, 1908. 

Mr. Surendro Nath Sen, for the Appellant. 

Mr. Durga Charan Banerji, for the 
Respondents. 

Judgment.—tin execution proceed- 
ings the decree-holder pnt in an applica- 
tion under sections 311 and 244 of the Code 
of Civil Procedure for setting aside a sale 
in favour of Mahabir, son of Rdmjas Sabu, 
on the allegation that there was a material 
irregularity that the sale was due to a 
collusion between the opposite parties Nos. 1 
and 2 and that there was also a collusion bet- 





7 In 
TEA 
ERE 

r 


~ ween the Amin and the opposite party No, 


I. The Court of first instance granted the 
application and ordered the sale to be set 
aside. The lower appellate Court proceed- 
ing solely on the ground of material irregu- 
larity covered by section 311 set aside the 
order of the first Court and confirmed the 
sale. The decree-holder has preferred 
a second appeal to this Court. A 
preliminary objection is taken that an 
order passed in appeal from an order under 


.Bection 311 is final under the provisions 


of section 588 of the Code of Civil 
Procedure (Act XIV of 1882). The learned 
vakil for the deoree-holder in answer to 
this preliminary objection submits as fol- 
lows : — 


The application was not under section 311. 
It was an application under section 244. As 
the questions which were raised by the ap- 
plication and which come within the pur- 


view of section 244 have not been gone : 


into by the lower appellate Court he is en- 
titled to come here in second appeal. In 
support of this contention he relies on cer- 
tain observations to be found in Golam Ahad 
Ohowdhry v. Judhister Chundra Shaha (1) 
Sri Maharani Bent Persad Koeri v. Lokhi Rat 
(2) Dhani Ram v. Ohaturbhuj (3) and Behar? 
Singh v. Mukat Singh (4). Having regard to 
the observations in the above rulings I am 
of opinion that the preliminary objection 
has no forces inasmuch as]{the¥lapplication 

(1) 80 C. 142. 

(2)8 0 W.N. 6. 

(8) A. W. N. 1899 p. 184. 

(4) A. W. N. 1908 p. 3- 
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was not under section $11, 0.P.0., only, Coming 
to the merits of the case I find that the 
questions raised in the application which 
could be raised under section 244 were not 
gone into by the lower appellate Court. 1 
therefore, under the provisions of Order 41 
Rule 28 of the Code of Civil Procedure fet 
aside the order of the lower appellate Court 
and remand the case to that Court with 
directions to re-admit the appeal under its 
original number in the register and to pro- 
ceed tu determine the appeal on the merits. 
Costs will abide the event. 


Oase remanded, 


(70 P. R. 1209 ; 102 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Sxconp. Cryin APPRAL No. 774 or 1908. 
February 11, 1909. 

Present :—Mr., Justice Reid, Chief Judge. 
RUSTAM ALI—Derenpant—APPELLANT 
versus 
RODA AND orHeRs—PLaINTIFFS— 
RESPONDENTS, 

Custom—Pre-emptun—Jullundur city—' Katra Jua 
Khana’ not a separate sub-division, 

For the purposes of the pre-emption the “ Katra 
Jua Khana” is nota separate sub-division of Jul- 
dundur city. 

The custom of pre-emption prevails throughout 
the wholo of the old city of Jullundur. 

Further appeal from the decree of Divi- 
sional Judge, Jullundur Division dated the 
3lst August 1909. 

Mr. Shahab-ud-Din, for the Appellant. 

Mr. Shiv Naratn, for the Respondents. 

Judgment.—I see no reason for hold- 
ing that the so-called Katra Jua Khana is 
a sub-division of Jullundur city, separate 
from other sub-divisions for purposes of 
pre-emption. The area is very small and 
the place was apparently at one time a 
serai with no passage through it. I concur 
in the opinion, expressed by Anderson, J., 
in Civil Appeal No. 472 of 1904, that io 
the old city of Jullundnr pre-emption is 
general, and the building in suit is situate 
within the walls of the old city. 1 concur 
in the findings of the lower appellate Court. 
not a single authority for holding that the 
right of pre-emption does not, extends.to 
the whole of the old city and many auth®ri- 
ties establishing the existence of the right 
in thatitarea, having been cited. In Civil 
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SRI RAJA SHEOMANGAL SINGH SAHIB BAHADUR V. SARDAR SINGH. 


Appeal No. 472 of 1904 a special custom 
of pre-emption was set up and held not to 
have been established. 

The respondent Natha was not served 
with notice of this day, but the pleader 
for the appellant elected to proceed without 
serVice of notice. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Second CIvIL Appear No. 456 or 1907. 
July 18, 1909. 

Present:—Mr. Justice Banerji and Mr. Justice 

Tudball. 
SRI RAJA SHEOMANGAL SINGH 
SAHIB BAHADUR—Dsrenpant— 


APPELLANT 
2 versus 
SARDAR SINGH AND OTARERS—PLAINTIFE8S— 
RESPONDENTS. 


Agra Tenancy Act (II af 1901, Local), s. 158—Land 
held wifhont payment of rent—Rent payment not proved 
—Applicability of 8. 168—Proprietury title, 

The defendant's predecessor-in-title allowed the 
predecessors-in-title of the plaintiffs to plant groves 
on the land in dispute. The condition was that 
so long as the groves continned no rent was to 
be paid. The plaintiff and their predecessors-in-title 
remained in possession without payment of any 
rent for more than fifty years and for two 
generations : Held, that section 158 of the Agra 
Tenancy did not apply. The plaintiffs did not ac- 
quire a proprietary title in the land 

Second appeal from the decision af the 
Subordinate Judge of Mainpuri, dated the 
21st of January, 1907. 

Mr. Govind Prashad, for the Appellant. 

f Mr. M. L. Agarwala, for the Respondents. 

Judgment,—tThis and the connected 
appeals are similar to Second Appeal No. 
705 of 1906, decided by ns on the 2nd of 
January 1908. The defendant brought a snit 
in the Revenue Court against the plaintiffs 
for their ejectment from lands held by them 
fora number of years. The plaintiffs con- 
tended in the Revenue Court that they were 
proprietors of the lands in question. They 
were thereupon yeferred to the Civil Court 
undef section ẹl99 of the Tenancy Act, to have 
their&lleged proprietary title established. They 
accordingly brought the suits ont of which 

ethese appeals have arisen, The only question 


which the Civil Court had to determine was 
whether the plaintiffs have a proprietary 
tight in the lands in question. Any other 
questionsas to the lability of the lands to 
assessment to rent or the ejectment of the 
plaintiffs from the lands held by them were 
qnestions to be determined by the Revenue 
Court and not by the Civil Court. It was 
urged on their behalf that under section 158 
of the Tenancy Act they had acquired pro- 
prietary right to the lands, having held them 
for more than 50 years and for more than 
two generations. All that the lower appellate 
Court in each case has found is that the 
plaintiffs and their predecessors-in-title have 


been in possession without payment of rent ` 


for more than fifty years, and for two 
generations. It has not been found that 
there was a rent-free grant. The mere fact 
of the lands being held for more than fifty 
years does not necessarily raise the inference 
that such a grant was made. “In each case 
the wajib-ul-arz explains the position. The 
defendant’s predecessor-in-title, namely, the 
Raja of Mainpuri, allowed the predecessors-in- 
title of the plaintiffs to plant groves on 
certain lands. The condition was that so long 
as the groves continued no rent to be paid 
but if the land was brought under cultivation 
it was to be assessed to rent ; but the persons 
holding it were to continnetooceupy it. These 
conditions of the wajib-ul-arz were considered 
by us in Second Appeal No. 705 of 1906, to 
which we have referred above. According 
ta the interpretation we placed upon the terms 
of the wajzb-ul-arz, the plaintiffs cannot be 
regarded as proprietors of the land in snit but 
are merely as tenants thereof. It seems to us 
doubtful whether the provisions of Chapter 
X ofthe Tenancy Act apply to groves having 
regard to the definition of the word “land” 
as given in section 4 (Ch. 2) of the Act. But 
even if they do apply to such lands, we are 
unable to hold, for the reasons we have already 
stated, that section 158 is applicable to a case 
like this, and that under that section the 
plaintiffs have acquired proprietary rights. 
We allow the appeal and setting aside the 
decrees of the Courts below dismiss the 
plaintiffs’ snit with costs in all Courts. 


Appeal dismissed. 
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MOHUNT RAM SUNDAR DASS V. BARHAM DEO NARAIN THAKUR. 


(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
REGULAR Civiu APPEAL No. 256 or 1908. 
July 8, 1909. 

Present :—Mr. Justice Stephen and 

Mr. Justice Vincent. - 
MOHUNT RAM SUNDAR DASS— 
Derenpant lst Party—APPELLANT 
versus 
. BARHAM DEO NARAIN THAKUR— 
PLAINLIFF AND OTHERS— DEFENDANTS 2ND 
PARTIES —RESPONDENTS. 

Hindu La:wo—Mitakshara—Joint family—Partition— 
Representalion by meiner that he has power to charge 
joint family property——Itight of purchaser. 

A member of o joint Mitakshara family who had 
represented to his purchasers that he had power 
to charge joint family property, which he knew 
he did not possess, is bound to make good his 
tepresentation as far as he could by the exercise 
of such proprietary right over the property as he 
individually possessed, namely, by a partition of 
the property by an ascertainment of the shares in 
which it was thereafter to be held, and the pro- 
perty should be held by tho joint family in defined 
sharesand the shares of the alienating members should 
be held subject to alien for the purchasors’ claim. 

Mohabeer Pershad v. Lamyad Singh, 20 W. R. 
192; 12B. L B 90 and Banwarı Lal v. Daya Sankar 
Misser, 1909) 1 Ind Cas 670,13 C WN. 815, followed. 

Madho Parshad v. Mehrban Singh, 18 © 157 (P C.); 
171 A.194and Jamuna Parshad v. Ganga Pershad, 19 
O. 401, referred to. 

Appeal from the decree’ of the first 
Subordinate Jadge of Moznfferpore, dated 
March 31st, 1908. 

Babus Umakalt Mookerjee, Lachmi Narain 
Singh and Chandra Sekhar Banerjee, for the 
Appellant. 

Babu Ganesh Dutt Singh, for the Respond- 
ent. 

Judgment.—the suit ont of which 
this appeal arises was brought as follows. 
The plaintiff and defendants Nos. 3 and 4 
namely Nathni Singh and Tirput Narayan, 
belong to the same family, the father of 
the first named, Brijbehari or Brijnunden 
being first cousin to the other two. On 
the 27th November 1900 these two defend- 
ants executed mortgages in, favour of de- 
fendant No. l, of a 1-9th share of Tonuzi 
No. 8331 and 1-12th share of- Touzi No, 8327, 
Defendant No. 1 sued onthe mortgage and 
after obtaining a decree on 22nd December 
1905 proceeded to bring the mortgaged pro- 
perties to sale, when the plaintiff brought 
the present suit to have it declared that the 
mortgaged property was joint property and 
that the mortgage deeds were inoperative, 


The lower Court found that the plaintiffs 
and defendants Nos.3 and 4 were joint at 
the time of the mortgages and that 
Touzi No. 8331 was ancestral and joint, and 
No. 8327 was not ancestral but was joint. 
He accordingly held that the mortgages 
were not legal, and that the specific shfires 
they covered could not be sold in execution 
of the decree of the defendants Nos. 1 and 
2 (No. 2 being the reciever of No. 1’s estate) 
but that they were ontitled to sell the 
right, title and interest of defendants Nos. 3 
and 4 in the two Tonzis. The present 
appeal is brought by defendants Nos. 1 and 2 
against this decision. 

On the facts that appear on the record 
we agree with the lower Court in his find- 
ing that the plaintiffs and defendants Nos. 3 
and 4.were joint. The original jointness of the 
three branches of the family with which 
we are concerned is not denied: but it is 
alleged in the written statement of the 
defendant-appellants that a separation, took 
place sometime before the mortgage in 1900, 
and that it was then decided in what shares 
various debts due from the three cousins 
should be borne. No direct evidence of any 
such separation has, however, been given and 
we cannot find any other evidence in the 
case that leads us to believe that it ever 
took place. The oral evidence on both sides 
is not of much importance, andthe lower 
Court has rightly decided the case on the 
documentary evidence before it. On the de- 
fendant-appellants’ behalf we have in the 
first place a considerable number of mort- 
gages in which the shares of the various 
branches of the family are trusted as se- 
parate interests: most of these were execut- 
ed by Nathni, but there is one by Brij- 
nunden and several by or on _ behalf of 
Tirput. The inference to be drawn from the 
documents is of course in -favour of the ap- 
pellants’ contention, but in our opinion is 
rebutted by the contents of the mortgage 
bonds ‘of 1900 and then of a deed of 
sale of the 29th December 1896. In both 
of the -former is to be found a statement that 
the family is joint, and that the money 
payable by the mortgagee is” to be used in 
the payment of the family debts. There 
follows in each case a schedule of theedebts 
to be paid off from which it appears that in 
Tirput’s mortgage all branclies of the famlly 
were to be benefited, it seems possible that, 
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this was the case in Nathni’s mortgage as 
well. The deed of sale relates to the pro- 
perty Touzi No. 8327 and recites the joint- 
ness of the three branches. Comparing these 
deeds with the other mortgages to which 
we have referred they seem to point to 
the conclusion that though the three cousins 
might choose at times to appear to the 
strangers as separate owners of the pro- 
perties in question, yet when they are en- 
gaged in a transaction in which the others 
were necessarily concerned, this pretence 
was dropped, Another piece of evidence in 
favour of separation is supplied by petitions 
on behalf of Tirput and by Nathni for him- 
self, and afterwards on behalf of the plain- 
tiff, to have their names registered as se- 
parate owners of No. 8331 and we find « 
Survey khewat of 1898 which shows separate 
shares. This evidence, however, does not 
really add much to that afforded by the 
mortgage of earlier date than December 1900 
in the view we take of these: and it is not 
suggested that we should take the registra- 
tion proceedings as consituting separation by 
themselves. 

We agree with the lower Court that the 
written statements filed by the plaintiffs and 
defendants Nos. 3 and 4in Musammat Koer’s 
rent suit do not prove thatthe defendants were 
separate. They contain very definite state- 
ments of separation: but we are not 
prepared to attach much importance to 
this fact. The defendants always deny 
liability on other grounds, and as the Judge 
points outthey seem certainly to have been 
sued together. 

Under these circumstances we have but 
little hesitation in holding that the plaintiff 
and thedefendants of the 2nd party were joint 
at the time of the mortgages. It is admitted 
that Touzi No. 8331 was ancestral property 
and it consequently follows that it was joint- 
property. The question of No. 8327 depends 
on the effect that is to be given to Kebala 
of the 29th December 1896. In terms it 
provides for the tiansfer df a share in the 
property in question to the representatives 
of the three branches of the family. Taking 
the family td have Leen joint at that time 
as we have held it was it seems impossible 
to.eavoid the conclusion that No. $327 became 
joitt-property. True it is that subsequently 
Nathni at one, time mortgaged a share in 
the property as though it were his separate 


share, and that the plaintiff and Tirput got 
their names registered owners of a share 
but if this were their policy as to an ancestral 
property there seems no reason why it 
should not have been followed as to the 
other P We accordingly hold that the plaintiff 
and the second party defendants held No. 8327 
also as joint-property. 

The question then arises what is the result 
of these findings? The plaintiff maintains 
that the decree of lower Court is right, 
by which itis declared that the mortgages 
are null and void, and that the right, title 
and interest of defendants Nos. 3 and 4 
should be sold in oxecntion of the mortgage 
decree; the defendant appellant on the other 
hand claims a declaration that the shares 
of the defendants Nos. 3 and 4 should be 
specified and it should be declared that 
he has a lien on them. The latter conten- 
tion must prevail. In the case of Mohabeer 
Pershad v. Ramyad Singh (1) in a very 
similar case Phear, J. held that a member 
of a joint family who had represented to 
his purchasers that he had power to charge 
joint family property which he know 
he did not possess, was bound to make good 
his representation as far as he could by the 
exercise of such proprietary right over the 
property as he individually possessed, namely 
by a partition of the property by an as- - 
certainment of the shares in which it was 
thereafter to be held: and it was direct- 
ed that the property recovered should 
be held by the joint-family in defined shares, 
and that the shares of the alienating members 
should be held subject to a lien for the pur- 
chasers’ claim. This case has been noticed 
by the Judicial Committee in Madho Parshad 
v. Mehrian Singh (2), and according to the 
view of this Court in Jamuna Parshad v. 
Ganga Parshad Singh (3), was approved of 
by their Lordships, though both these cases 
were distinguishable. Lastly in the case of 
Bunwari Lal v. Daya Shankar Misser (4), re- 
ported since this case was argued, the decision 
in Mohabeer Pershad v. Ramyad Singh (1), 
was followed. We, therefore, modify the 
decree of the lower Court by declaring the 
mortgages void only so far as they affect 
the specificshares of the defendants Nos.3 and 4, 


We set aside the declaration that the right 
(1) xX W.R. 192;12B L.R 90. 
(2) 18 0.187 (P.C);171 A 194. 
R 18 O. 401. 
4) 180. W. N. 816 ; (909) 1 Ind. Cas, 670, 
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and interests of defendants Nos. 3 and 4 in the 
property sold be in execution of the mortgage 
decree, and in lieu thereof order that the 
property shall be held by the plaintiff and 
defendants Nos. 3 and 4 in the proportions of 
1-12th each in Touzi No. 8331 and 1-9th 
each in Touzi No. 8327, and that the shares 
of defendants Nos.3and4shall be held by them 
subject to the lien of defendants Nos. 1 and 2 
for the amount of the money advanced on 
the mortgages with such interest as is due 
thereunder. 

In the Court below the defendants paid 
the plaintiff's costs. We do not feel inclined 
to disturb that order; but they are entitled 
to the costs of this hearing. 

Decree modified. 





(Not reported yet elsewhere. ) 
ALLAHABAD HIGH COURT. 
Srcoxp Crv Arrear No. 990 or 1908. 
July 5, 1909. 

Present :—Mr. Justice Karamat Husain. 
TOTA RAB —AppLICANT—APPELLANT 
versus 
Musammat SAHODRA AND OTHERS— 


Oszectors—RESPONDENTS. 
N. W. P. and Oudh Land Revenus Act (IIT of 1901, 
* Iveal), s8. 111, 112-—Proprietary title—Objection by a 
person recorded as co-sharer—No appeal to District 
Judge. 

In a partition proceeding an objection was raised 
as to proprictary title by a person not recorded 
ag a co-rsharer. The Assistant Collector decided 
the proprietary question so raised himself: Held, 
that an appeal against the order of the Assistant 
Collector did not lie to the District Judge. Habib. 
ullah v. Kushimba, A. W. N. (1906) 199, Khasay v. 
Jugla, 28 A. 432, referred to. 


Second appeal from the decision of the 
District Judge of Farrukhabad, dated the 
3rd of August, 1903. 

Mr. Govind Prashad, for the Appellant. 

Mr. M. L. Agarwola, for the Respondents. 

Judgment.—tTota Ram applied for 
partition of his mahal. The 14th of September 
1907 was fixed for objections. No objection 
was taken on or before that day by any one, 
Musammat Sahodra on the 14th November 
1997 presented an application praying that 
the land entered therein may be recorded as 
her haqutat mutafariqa and be formed into 
a patli. She was not a recorded co-sharer. 
Besides this application she had made an 
application for the correction of the jamabandi 
tothe Tahsildar which application was also 
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transferred to the Assistant Collector to 
whom the application for partition had been 
made. The Assistant Collector ordered that 
the order dated the 7th April 1898 be 
carried out, that the entries be made accord- 
ingly, that the land in claim be recorded as 
the petitioner’s haguiat mutfarriga, that 4n 
the fard taksim it be recorded as such in the 
separate possession of the petitioner and that 
the same order be regarded as the order 
passed on the application for the correction 
of the jamabandt. Tota Ram appealed to 
the District Judge who came to the conclusion 
that the order passed by the Assistant 
Collector was not appealable to that Court 
under section 112 of the Land Revenue Act, 
One of the reasons given for this conclusion 
is that the respondent is not a recorded co- 
sharer and that her application, therefore, did 
nut come within the purview of section 111 
of the Land Revenue Act. The learned 
District Judge returned the memorandum of 
appeal to the appellant for presentation to a 
competent Court. Tota Ram has preferred a 
second appeal to this Court and it is argued 
by his learned vakil that inasmuch as a 
question of title was decided by the Assistant 
Collector an appeal did lie to the District 
Judge. The learned Counsel for the respond- 
ents says that an appeal lies only when the 
requirements of section 111 are complied 
with. In this case the application was made 
by Musammat Sahodra who was not a recorded 
co-sharer and she as such could not apply for 
partition. See Habibullah v. Kushimba (1) 
He further says that as the Assistant Collector 
did not enquire into the merita of the 
objection the remedy of Tota Ram if any is 
a suit and he relies on Khasay v. Jugla (2). 
The learned vakil for the appellant in reply 
to this argument says that the application of 
Musammat Sahodra is to be treated as a 
fresh application for partition and that the 
objection of Tota Ram is an objection by a 
recorded co-sharer and that, therefore, an appeal 
lies under section 112 to the District Judge. 
A question of title, no doubt, has been decided 
by the Assistant Collector and the District 
Judge, under the cirenmstancgs ought to 
have a power to entertain the appeal, not- 
withstanding the irregular pgocedure of the 
Assistant Collector. But as thegsectiond*of 
the Land Revenue Act dealing with partition 


(1) A. W. N. (1906), 199. . 
(2) 28 A. 432 
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proceedings give a right of appeal to the 
District Judge only in cases where an ap- 
plication for partition has been made by a 
recorded co-sharer, an objection is made by 
æ recorded co-sharer involving a question of 
proprietary title which has not been already 
decided by a Court of competent jurisdiction 
and the Revenue Court decidesto enquire into 
the merits of the objection. I am, therefore, 
of opinion that the view taken by the learned 
District Judge is right and that he rightly 
declined to entertain the appeal. For the 
above reasons I dismiss the appeal with costs. 
I return the memorandum of appeal to the 
learned vakil of Tota Ram for presentation to 
a proper Court. 
Appeal dismissed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp Cryin APPRALS Nos. 779—783 AND 
785—789 or 1907. 

July 14, 1909. 

Present :—Mr. Justice Chitty and 
Mr. Justice Carnduff. 
AHMEDULLAH BHUIYA AND oTHERS— 
PLAINTIFES-——APPELLANTS 


VETEUS 
KAMINUDDIN PATWARI AND OT HERS— 
DEFENDANTS——RESPONDENTS. 

Rent, suit Jor—Assignee of rent—Limitation—Bengal 
Tenancy Act (VIII of 1885), sch. III, art. 2 (0) 
ands. 184—Inmitation Act (XV of 1877), ach. IE 
art, 110. 

Rent does not lose its character as such merely 
by anassignment of it by the landlord toa third 

arty. 
£ Siris Chandra Bose v. Nasim Quari, 4 O. W. N. 
857 (F. B.) and Sheikh Munsur v. Loke Nath Roy, 4 
GO. W. N. 10, followed. 

But a suit by the assignee to recover such arrears 
does not fall under art. 2 (4) of sch. III of the 
Bengal Tenancy Act, but under art. 110 of the 
Limitation Act, 1877, sch. II, and the plaintiff 
cannot take advantage of the longer period of 
limitation allowed by the Bengal Tenancy Act. 

Mohendra Nath Kalamoree v. Koilash Chandra 
Dogra, 4C. W. N. 605, followed. 

Appeal from the decrees of the First 
Sub-JudgeofTippersh, dated January 2, 1907, 
affirming those of the third Munsif of Chand- 
pur, dated December 15, 1905. 

Moulvi Nur-ud-din Ahmed, for the Ap- 
pellants. E i 

Moulvi Mohamed Ishfaq for Moulvi Abdul 
Jategd, for the Respondents. 

Judgment.—These ten appeals arise 

out of as mafly suits by the plaintiff as 
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tjaradars to recover from the several defend- 
ants rent for the years 1308 to 1811 B.S. 
inclusive. The tjara was granted to the 
plaintiffs’ predecessor Aminuddin Bhumya in 
1310, and continued an assignment in his 
favour by the landlord Ahmad Ghazi Chow- 
dhury of the rents then already due for 
1303 and 1309 and remaining unpaid. It 
is conceded that the rents fall due in the 
Bengali month of Magh. The 3lst chattra 
1308 was equivalent to 13th April 1902, 
The suits were filed on 15th April 1905, 
the 13th and 14th being Court holidays. The 
sole question in these appeals is whether 
the claim for the rent ofthe Bengali year 
1308 is barred by limitation. If art. 110 
of schedule II to the Limitation Act, 1877, 
governs the case the suits are time-barred ; 
if the special limitation prescribed by 
section 184 and art.2 (b) of the schedule 
III of the Bengal Tenancy Act is applicable, 
the suits are within time. Both the Courts 
below have concurred in holding that the 
claims in respect of the year 1308 are time- 
barred, and we think that this view is cor- 
rect. Though the effect of the tara was 
to put the #jaradar in the position of 
landlord to these tenants that could only be 
with regard to future rent. So far as the 
past rent was concerned, it could only operate 
as an assignment of the debt due. It was 
held by a Full Bench of this Court in 
Siris Chandra Bose v. Nasim Quazi (1), that 
rent does not lose its character as such 
merely by an assignment of it by the land- 
lord toa third party, the earlier ruling to 
the same effect in Sheikh Munsar v. Loke 
Nath Roy (2), being approved and followed. 
Accepting this view the question then arises 
whether a suit by the assignee to recover 
such arrears falls within art. 2 (b) of 
schedule III to the Bengal Tenancy Act 
as it stood before the amendment of 1907, 
It has been held by a Division Bench of 
this Court that it does not. See Mohendra 
Nath Kalamoree v. Kotlash Ohandra Dogra (8). 
In that case also the view expressed by 
the Full Bench was adopted, but the 
learned Judges were of opinion that, inas- 
much as the Act is an Act relating to the 
land of landlord andtenant in Bengali, all 
its provisions, including the schedules must 


1) 4 0. W. N. 367. 
2) 40. W. N. 10. 
8) 40. W. N. 605. 
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apply only to suits in which the parties 
stand in the relation of landlord and 
tenant. They held, therefore, that the 
plaintiff in that case could not take» ad- 
vantage of the longer period of limitation 
allowed by art. 2 (b). The plaintiffs 
here are in the same position, at least 
as regards the back rents, which had accrued 
due before the grant of their jara. Fol- 
lowing that ruling (which we are bound 
to do, unless we referred the point to a 
Full Bench) we hold that the claim for 
the rents for 1308 is barred by time. It 
may be noted that, if the suit were govern- 
ed by the article, as it at present stands, 
there would bo no room for doubt, as it 
is now confined to suits by a sole land- 
lord; the entire body of landlords ; 
or one or more co-sharer landlords. 

For these reasons we think the appeals 
fails—and they are, accordingly, dismissed 
with costs. 

Appeal dismissed. 





(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
Seconp CIvIL APPEAL No. 486 or 1908. 
July 14, 1909. 

Present .—Mr. Justice Chitty and Mr. Justice 
Carndnff. 

FAKIR SHAI MONDAL AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus 
CHANDMONI DASSYA AND OTHERS— 
PLAINTIFFS-—RESPON DENTS. 

Benamidar—Suit_ by or agatast—Beneficial owner 
bound by decree—/resumption-—Fraud., 

When a /enamidar mstitutes a snit for recovory 
of possession of the property, thoro is a presump- 
tiou that he has instituted the suit with the full 
authority of the beneficial owner. 

Gopi Nath Chobey v. Bhaguat Pershad, 10 C 697, 
followed. 

That principle has been extended to cases where 
the suit is against the benamidar, 

Abdul Gani v. A. M Dunne, 200. 418, (at p42), 
Kanis Fatima v. Wali-ul-lah, 30 A 80 and Mohunt 
Davy. Nil Komul Dewan, 4 C. W, N. 283, followed 

Therefore, the bonoficial owner cannot plead that 
the decree which was passed against his benamidar 
is a frand upon her. 


Appeal from the decree of the Sub-Juadge 
of Dinajpur, dated October 4, 1907, revers- 
ing that of the Munsif of Balurghat, dated 
January 7, 1907. 

Babus Jogesh Chandra Roy and Mukunda 
Nath Roy, for the Appellants. 
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Babus Dwarka Nath Chucherbutiy and 
Kumar Sankar Roy, for the Respondents. 

Judgment.—tThe plaintiff Chandmoni 
Dassya filed this suit to recover possession 
of a certain jote with occupancy right con- 
taining 24 bighas 8 kattas of land. She 
pleaded that she had purchased it on the 
16th Falgun 1303 from one Kanu Pal by 
a registered kabala in the name of her 
minor son Modhu Sudan Pal who is the 
defendant No. 8 in this case. Subsequeptly, 
a suit (No. 92 of 1903) was brought by 
one Fakir Shah Mondal and others against 
three defendants of whom the aforesaid 
Mohdu Sudan Pal was one to recover pos- 
session of the same land. That suit was 
defended by all the three defendants in- 
cluding Modhu Sndan Pal bnt was decreed 
against them all. Tho plaintiffs’ allegation 
in this caseis that that decree was fraudulent 
as against her. 


In the Court of first instance, the Munsif 
came to the conclusion that there was no 
evidence whatever to show that the previous 
decree was obtained by fraud, and also that 
the decree having been passed against the 
benamidar, Modhu Sudan Pal, it was binding 
upon the plaintiff, his mother. The learned 
Subordinate Judge has reversed that deci- 
sion on the ground that the defendant No. 
8 Modhu Sudan Pal was guilty of having 
practised frand on his mother, the plaintiff 
in this case. We do not understand how 
the learned Subordinate Judge came to such 
a finding as there was no evidence on the 
record to support it: The former suit was 
contested by Modhu Sudan Pal and it was 
decreed after contest. He contested the 
suit as the owner of the property because _ 
it stood in his name, the kabala having 
been executed in hisname. There are many 
cases which goto show that there is a pre- 
sumption that a benamitdar who is in. the 
position of the plaintiff has instituted the 
suit with thefull authority of the beneficial 
owner. [See Gopi Nath Uhobey v. Bhagwat 
Pershad (1)]. Thb principle which was laid 
down in those cases was extended to cases 
where the suit was against the benamrdar. 
(See Abdul Ggni v. A. M. Dunne 12) the par-. 
ticular observation to be found at p. 422 


and Kantz Fatimav. Wali-ul la (34). The same 
(1) 10 C. 697. ad 
(2) 20 0. 418. . 


(8) 80 A. 80, j 
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opinion has also been expressed in another 
case in this Court, Mohunt Das v.° Nil 
Komul Dewan (4). Applying that principle 
to the present case, we think it obvious 
that the plaintiff cannot now plead that that 
decree which was passed against her son, 
wheg he was in the position of a benamidar 
was a, fraud upon her. That is the only 
point which arises in this appeal. The ap- 
peal must, therefore, be allowed and the 
decree of the learned Subordinate . Judge 
set aside and that of the Munsif dismiss- 
ing the plaintiffs’ suit with costs restored. 
The appellants must have their costs 
throughout. 


< Appeal allowed. 
(4) 4 0. W. N. 283. 





(Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Lerrers Parent APPRAL No. 12 or 1909. 
July 7, 1909. 

Present :—-Mr. Justice Banerji and 
Mr. Justice Tudball. 

FATEH RAM AND orHeRs—JUDGMENT-DEBTORS 
—~-APPELLANTS 
versus 
BABU SHAM LAL—Decren-HoLDER— 
RESPONDENT. 

Gvil Procedure Cude (Act XIV of 1882), ss. 2574, 
258—Adjustment—Agreement to gire time—Applica- 
tion initially wader 8 258 cannot be treated. subsequent- 
ly as one under 8. 257A. 

On the date fixed for an execution sale the 
parties entered into an agreement whereby tho 
judgment-debtors undertook to pay Rs. 25 at once 
anda further sam of Bs, 25 in Novembor next, 
and also agreed to execute a sale deed of certain 
jmmovable property in favour of the decree-holder 
for the remaining amount of the decreo: Held, 
that the agreement was an agreement to grant 
time within the meaning of section 257A of the 
Oode of Civil Procedure, 1882, and that as it was 
not sanctioned by the Oourt it was void and, 
therefore, on the strength of it the judgment- 
debtors were not ontitled to ask the Court to record 
the decreo as satisfied in full. 

Where an application is initially an application 
undor section 258 of the Code, the Court would be 
right in refusing to treat it subseqyently as ono under 
section 257A. 

Appeal from the decree of the Hon’ble 
Mr. Justice Griffin, dated the 23rd of Feb- 
ruary, 1909, under section X of the Letters 
Patent. 4 

Mre Satish Gandra Banerji, for the Appel- 
lants. ° 

Mr. Tej Bahadur Sapru, for the Respondent, 
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Judgment.—This appeal arises out of 
an application made by the judgment-debtors 
appellants under section 258 of Act XIV 
of 1882, asking the Court to record an alleged 
adjustment of a decree as certified. The 
deoree-holder respondent had taken out 
execution of his decree and some property of 
the judgment-debtor was advertised for sale. 
On the date fixed for the sale the parties, it 
is alleged, entered into an agreement, whereby 
the judgment-debtora undertook to pay down 
Rs. 25 in cash, pay a further sum of Rs. 25 in 
November 1906, and execute a sale-deed of 
certain immovable property in favour of 
the decree-holder for the remainder of the 
amount of the decree. This agreement was 
made on the 20th of August 1906. Rs. 25 was 
paid to the decree-holder but no salo-deed 
was executed nor was the further sum of 
Rs. 25 paid. On the 17th of November 1906 
the judgment-debtors filed an application 
which purported to be an application under 
section 258 and stated therein that it had 
been mutually agreed between the decree- 
holder and judgment-debtors that the judg- 
ment-debtors should sell their property in 
mouzah Dawli to the decree-holder in lieu of 
the entire amount of the decree. The petition 
then sets forth “Hence this agreement is 
filed and itis prayed that the adjustment 
may be sanctioned and certified and the 
execution case may be struck off, the decree 
having been satisfied in full.” This application 
was opposed by the decree-holder who alleged 
that he had been deceived by the judgment- 
debtors and that they had perpetrated a 
fraud on him as regards the property agreed 
to be sold. a 

The Court of first instance held that the 
agreement was one to grant time within the 
purview of section 257A of tbe Code and 
not having been sanctioned by the Court was 
void. It accordingly refused to grant the 
application ofthejudgment. debtors. On appeal 
the lower appellate Court set aside the order 
of the Court of first instance and granted the 
judgment-debtors’ application. This order has 
on appeal to this Court been set aside by a 
learned Judge of this Court and the order of 
the Court of first instance has been restored. 
Hence this appeal under the Letters Patent. 

We agree with our learned brother that the 
agreement of the 20th of August 1906 was 
an agreement to grant time within the 
meaning of section 257A of the Oode. As 
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it was not sanctioned by the Court it was void 
and, therefore, onthe strength of thisagreement 
the judgment-debtors were not entitled to 
ask the Court to record the decree as satisfied 
in full. 

We are, however, asked to regard the 
application as one fo. sanctioning the agree- 
ment, and it is contended that the Court of 
first instance was also asked to sanction the 
agreement and it had improperly refused to 
do so. As we have said above, the application 
made to the Court by the judgment-debtors 
was one not for thesanctioning ofan agreement 
under section 257A but to have the decree 
recorded as having been satisfied as full. The 
application was in substance and in form one 
under section 258 of the Code. It appears 
from the judgment of the learned Munsif that 
in the course of the argument it was contended 
that the Court conld sanction the agreement 
even at that late stage of the proceedings. 
The learned Munsif was, in our opinion, justified 
in refusing to accede to that request. The 
application which the Court had to determine 
was as we have said above not an application 
under section 257A but under section 258. 
At that late stage of the proceedings the 
Court of first instance was right in refusing 
to treat the application before it as an ap- 
plication under section 257A, specially in 
view of the fact that the application contained 
an untrue allegation. We see no reason to 
interfere with the decree appealed against 
and, accordingly, dismiss this appeal with 
costs. 

z Appeal dismissed. 


(Not reported yet elsewhere. ) 
CALCUTTA HIGH COURT. 
SEoonD Civil APPKALS Nos. 166, 236 to 242 

‘ or 1997. 
July 9, 1909. 
Present :—-Mr-: Justice Chitty. 
BABUA DAS—Devrenpant— APPELLANT 
i Versus 
ABDUL MAJID CHOWDHURY KHAN 
BAHADUR AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Piesumption—Permanency—Bengal Tenancy Act 
(VILI of 1886), 6. b0—Tenant transferring nor-transfer. 
able holding—Surt for ejectment—Presumption not ap- 
plicable—Transferability of tenure—Payment of nazrana 
—Tranafer without payment and without landlurd’s 
consent—Decree, form of. 

Where the landlord brought a suit for ejectment 


against his tenant on the allegation that the latter 
-has transferred his holding which is a non-trans- 
ferable one to the other defendant: Held, that the 
uait ig not under the Bengal Tenancy Act and that 
the presumption of section 50 cannot be extended 
to the suit. 

Rasamoy Pwlait v. Srinath Moyra, 7 OW. N. 
132; Sarat Chandra Ghose v. Shyam Chand Singha, 
10 C W. N. 930 and Mohabir Prawa v. Charles 
Fo2,9 O. L. J. 467 ; 1 Ind. Cas. 112, followed. 

The remarks of Maclean, C. J., in Dinonath 
Ghose v. Nebin Chunder Ghose,6 O. W. N. 181 are 
obiter dicta and not snufficientto disturb the line of 
authorities. 

Where it is found that the rayats are only on- 
titled to transfer their holdings on payment of a 
certain naziana to the landlord: Held, that the 
transfer without the landlord’s consent and without 
such payment is clearly invalid 
~ Srimutty Sibo Sundari Ghose v. Ra} Mohun Guho, 8 
C. W. N. 214 and Maharajah Radha Kishore Manikya 
Bahadur y. S:eemutty Ananda Pria, BO. W. N. 286, 
followed. 

The form of the decree in guch a case pointed 
out. 


Appeals from the decrees of the Sub-Judge 
of Rungpur, dated November 8, 1906 revers- 
ing those of the first Munsif of Nilpha- 
mari, dated June 30, 1906. 

Babus Basanti Kumar Bose and Atul Ohunder 
Dutt, for the Appellant. 

Babus Hem Chandra Mitra and Bijoy Kumar 
Bhattacharya, for the Respondent. 

Judgment.—These eight appeals 
arise out of as many suits brougbt by the 
landlord for ejectment against the several 
principal defendants, the allegation being 
that the pro forma defendants in each case 
have transferred their holding improperly to 
the principal defendants. The learned Sub- 
ordinate Judge has, in one case, found that 
there has beenarecognition of the defendant’s 
right and that suit has been dismissed and 
it is not before this Court. As regards 
the other eight cases, in three, decrees have 
been passed for khas possession against the 
principal defendants only with costs, it 
having been found that the pro forma defend- 
ants are in a sense in possession of the lands 
apparently under an alleged settlement from 
the principal defendants after the transfer. In, 
the other five cases, tho plaintiff's suits for 
khas possession have been decreed with costs. 
These appeals have been preferred to this 
Court by the principal defengants. 

The firat point that has been raised is 
that the suit being ugder the Bengal 
Tenancy Act section 106 thg presurfiption 
afforded by section 50 must appRed in 
favour of the defendants. ‘he short answer 
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to that is that the suits arenot under that 
Act, and that the presumption cannot be 
extended. For this there is clear authority 
in this Court in the cases of Pasamoy Purkatt 
v. Srinath Moyra (1), Sarat Ohandra Ghose v. 
Shyam Chand Sinhga (2), and Mohabir Prasad 
v. Qharles Fox (3). That point appears to me, 
thefefore, to be concluded by authorities, and 
the remaxks of the late Chief Justice in the 
case of Dinonath Ghose v. Nobin  Ohunder 
Ghose (4), which are, it may be observed, 
obiter dicta in that case, are not sufficient 
to disturb thatline of authorities. 

The next question that is raised relates 
to the custom of transferability, as to which 
evidence was taken in these cases. It is 
said that the custom which the learned 
Subordinate Judge has found to be proved, 
namely, that the transfer cannot be made 
without the consent of the landlord and 
without payment of nazar to him is not 
a good finding. As to the question of fact, 
I cannot go behind the conclusion at which 
the learned Subordinate Judge has arrived 
and such a conclusion iy equivalent to say- 
ing that a transfer under such circumstances 
is invalid. It is supported-by the cases of 
Srimutty Sibo Sundari Ghose v. Raj Mohun 
Guho (5), Maharaja Radha Kishore Manikya 
Bahadur v. Sreemutty Ananda Pria (6). These 
are distinct authorities for saying that where 
it is found that the ratyats are only entitled to 
transfer on payment of a certain nazarana 
to the landlord, the transfer without the 
landlord’s consent and without such payment 
is clearly invalid. 

As to the form of the decrees which have 


been passed in these cases where the pro- 


~- forma defendants are still retaining same 
semblance of possession it appears to me 
that ibis perfectly correct. If the principal 
_ defendants do not actively assert possession 
it will not be necessary to execute the decrees 
against them. If, however, they claim to 
possess the lands otherwise than as licensees 
of the pro forma .defendants, they will be 
liable to be ejected in execution of those 
decrees. 


The appeals must, therefore, I think, be dis- ; 


missed with costs. 
Appeals dismissed. 


(1),7 0. W. N. 1828 (4) 6 0. W. N. 181. 
(27°19 C. W. 14 930. (5) 8 0. W. N. 214. 
(8) 9 C.L. J. 467; gima Oas. 112. 

(6) 8 0. W. N. 286 
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(Not reported yet elsewhere.) 
CALCUTTA HIGH GOURT. 
Seconp Cryin APPEAL No. 1126 or 1908. 
July 9, 1909. 

. Present :— Mr, Justice Vincent. 
SHEIKH ABDUL —PLAINTIFF—ÅPPELLANT 
versus 
CHABIL JAN BIBI AND OTHER8—DEFENDANTS 
RESPONDENTS. 

Transfer of Property Ac‘ (1V of 1882), 6. 111-— 

F vfeiture of tenancy—Service tanuie—Tenant renounce- 
ing character as service tenant—No notice necessari. 

Where the defendants, service tenants, renounced 
their character as service tenants by claiming the 
linds as their occupancy jote not only in the pre- 
sent suit, butalso in a previous case under section 
8 of the Specific Relef Act, aud they de- 
nied the title of the plaintiff to resume theso lands : 
held, that the lease to the defendants had determined 
and no notice was neccesary to eject them. 

Appeal from the decree of the third Sub- 
Judge of Mymensing, dated Febrnary 14, 1908, 
reversing that of the third Munsif of Kishore- 
gunge, dated June 22, 1907. 

Babu Gobinda Chandra Dey Roy, for the 
Appellant. 

Babu Debendra Narain Bhattacharya, for the 
Respondents. 

udgment.—tThe plaintiff in the 

case, out of which this appeal arises, sought 
to eject the defendants from certain land on 
the allegation that, as the defendants were 
service tenure-holders, they were liable to 
ejectment at the will of their landlord. The 
defendants alleged that the land was 
part of an occupancy jofe. In the Court 
of first instance, the plaintiff obtained a 
On appeal this decree was reversed. 
on the ground that no noticeto quit had 
been served on the defendants, and the 
learned Sub-Judge did not, in these circum- 
stances, think it necessary to go into the 
question of title to these lands. The plain- 
tiff has, therefore, filed this second appeal, 
and the only question argued before me is 
that of notice. The land in dispute is ap- 
parently homestead land, and according to the 
plaintiff aservice tenure. The provisions of 
the Bengal Tenancy Act have, therefore, no 
application in the case, and it appears that 
the rights of the parties will be governed 
by the Transfer of Property Act. Under 
section 106 of that Act, in ordinary circum. 
stances a notice would be necessary to termi- 
nate the tenancy of the defendants. In the 
present case, however, having regard tothe 
provisions of section 111 of the same Aet 
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I do not think that any notice was neces- 
sary. The defendants have renounced their 
character as service tenants by claiming the 
lands as their occupancy jote, not only in 
this suit but in a previous case under sec- 
tion 9 of the Specific Relief Act, and they 
have denied the title of the plaintiff to 
resume these lands. The lease to the de- 
fendants has, therefore, determined. Insuch 
circumstances no notice was necessary before 
suit. The decision of the lower Court is, 
therefore, set aside, and the suit must be 
remanded for a decision of the question which 
has been left undecided, namely, whether the 
Jand in suit is a service tenure or part of 
the defendants’ jote. In the former, the suit 
must be decreed; but clearly if the land 
was part of the defendants’ jote the suit 
must be dismissed. The costa of this appeal 
will abide the result of the case. 

The issue of a notice in this case appears 
to be also unnecessary from another point of 
view. The; eal reason for a notice in such 
cases is” ‘that a tenant may recieve timely 
information “that he is required to quit. In 
the présént case, the defendants had already 
recieved ample notice of the landlord’s in- 
tention in this respect, as they had once 
before been ejected from the land, and 
there can be no question as to the intention of 
the plaintiff in regard to this service ten- 
‘ancy or in regard to the knowledge that the 
defendants had of this intention. 

Oase remanded. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp CUIvIL APPEAL No. 1089 or 1908. 
July 19, 1909. 

Present :—Mr. Justice Chitty and 
Mr. Justice Carnduff. 
[NILMAMUD SARKAR AND OTHERS— 
PLAInTIFFS——APPRLLANTS 

versus 
BOWL CHANDRA DAS AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Qabuliat—Not lease—Tranafer of Property Act 
(IV of 1882), 88. 105,107. 

A qabat which is only an undertaking by 
the prospective tenant to take the tenancy, is not 
a lease as defined by section 105 of the Transfer 
of Property Act. 

Nand Lal v. Hanuman Das, 26 A. 868, Kashi Gir 
v. Jogendvo Nath Ghose, 27 A. 186 and Tur of Sahib 
vy. Esuf Sahib, 30 M. 322, followed. 

Therefore, Where the plaintiffs claim as lessees 
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to recover possession of certain property from the 
defendants to whom thoy, the plaintiffs, had given 
qtbuliats, but of which property the plaintiffs had never 
obtained possession: Held, that the tenancy never 
really commenced and the gabuliats did not operate 
to transfer any interest in the property. 


Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated February 3, 1908, 
affirming that of the Additional Mungit of 
Bogra, dated March 7, 1907. 

Babus Mahendra Nath Roy and Krishma 
Prasad Sarbadhikary, for the Appellants. 

Babus Basant Kumar Bose and Akshay 
Kumar Banerjee, fur the Respondents, 

Judgment.—In this sait the plain- 
tiffs sought to recover possession, with mesne 
profits, of certain Jalkars after declaration 
of their title thereto. It appears that the 
plaintiffs claim as lessees of certain darpatnt- 
dars, to whom they gave the qabuliats 


- dated 20th Chaitra 1309 in proportion to 


the shares of those darpatnidars, that is to 
say, for 10 annas to Kedar Bukhsh Sirkar 
and others, for 3 annas to Goolamuddin 
and for the remaining 3 annas to Raj Chandra 
Shaha and others, including one Baharuddin. 
Baharuddin did not accept the plaintiff’s 
qabuliat. The defendants denied the titles 
both of the plaintiffs’ lessors and the plain- 
tiffs themselves and pleaded that the Jalkars 
did not, as the plaintiffs alleged, appertain 
to Lal Aria Hansraj. The plaintiffs’ suit 
has been dismissed by both the Courts below. 
The learned £ubordinate Judge disposed of 
it solely onthe ground that the plaintiffs’ 
gabulvais were not leases of the Jalkare 
and tonferred no title on the plaintiffs. It 
may: be stated that the plaintiffs never 
obtained possession of the property said to 
be leased to them the gabultats being for 
the years 1310 to 1815 inclusive, and the 
defendants having been in possession through- 
out. We concur in the opinion expressed 
by the learned Subordinate Judge that the 
gabuliate were not leases and did not operate 
to transfer any interest in the property 
to the plaintiff. A lease of immovable pro- 
perty is defined in the Transfer of Property 
Act, section 10%, as “a transfer of a right 
to enjoy such property made fora certain 
time, express or implied or in perpetuity ” 
for the considerations therein specified. 
Section 107 provides that “a lease of immov- 
able property from year “to ger on, for 
any term exceeding one year"or reserving 
a yearly rent can be made only by a registered 
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instrument. A gabuliat, which is only an 
undertaking by the prospective tenant to 
take the tenancy, is nota lease. We agree 
with the opinion to that effect expressed in 
Nand Lal v. Hanuman Das (1), Kashi Gir v. 
Jogerdro Nath Ghose (2) and Turof Sahib v. 
Esuf Sahib (3). In some cases it might 
be open to the plaintiff to prove his ten- 
ancy aliunde but here it is clear that the 
plaintiffs were never in possession and that 
the tenancy never really commenced. Their 
title is leased entirely upon the three 
qabuliats, which as we have said, confer no 
title. This appeal, accordingly, fails and is 
dismissed with costs. 
Appeai dismissed. 


(1) 28 A 868. (2) 27 A. 138. 


(3) 80 N. 822. 





(Not reported yet elsewhere.) 


CALCUTTA HIGH COURT. 
Seconp CIVvIL Appeat No. 1086 or 1908. 
July 16, 1909. 

Present: Mr. Justice Chitty and Mr. Justice 
Carnduff. 

MONIRUDDIN SARKAR—PLantirr— 
APPELLANT 
VErSUE 
MOCHHABIN MONDAL AND OTHERS— 
DEFENDANTS —RESPONDRNTS. 

(un Procedure Cole (Act XIV of 1882), a. 568 


—Appellate Court—-Adaitional evidence—Recording 
reusont, 


The legitimate occasion for section 568 of the 
Civit Procedure Codo, 1882, is when on examining 
the evidence, asit stands, some inherent lacuna 
or defect becomes apparent, not where a discovery is 
made ontside the Court of fresh evidence and the 
application is made to import it. 

Kesamojt Isvur v. Great Indian Peninsula Radway 
Company, 3l B. 381 (P. 0.) ; 11 © W. N. 721; 6 0. L.J. 
5; 4A. L J 461; 2 M. L. T. 4385,9 Bom. L R. 671; 
17 M L, J. 847, followed. 

The appellate Court admitted a fresh document 
into evidence, without recording on the proceedinga 
of it the reasons for admitting such additional evi- 
dence: Held, that he order of that Court cannot stand. 


Appeal from the decree of the District Judge 
of Pabna and Bogra, dated March 6, 1908, 
modifying that of the Additional Munsif of 
Serajguuge, dated June 17, 1907. 

Babus Kisho Lal Sarkar and Harish 
Chandra Roy, for the Appellant. 

Baby Shyama Ofturn Roy, for the Respond- 
ents. bd 

Judgment, —In this case the plain- 
tiff filed his suit for recovery of four plots 
of land but, with regard to plot No, 2 


. 
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he came to terms with the defendant No. 
7° and that plot dropped out of considers- 
tion. The first Court passed a decree in 
his favour for plots Nos. 1,8 and 4 against 
defendant No. 9. The defendant No. 9 
appealed to the Court of the District Judge. 
At the very end of the proceeding after 
arguments had been heard on the Gth 
March 1908, the District Judge admitted 
and marked as an Exhibit a solenama which 
had been filed by the plaintiff and the de- 
fendant No. 9in a case under section 426, 
I. P. ©., in the Criminal Court. He delivered 
judgment on that day without having com- 
plied with the formalities required by section 
568, Civil Procedure Code, 1882, and apparent- 
ly, without giving the plaintiff any opportunity 
of meeting that piece of evidence. By his 
decision, the learned District Judge modified 
the decree of the fist Court disallowing the 
plaintiff's claim with regard to the 1 Pakhi 
of land, the subject of the sclenama, and, 
in other respects, dismissed the appeal of 
the defendant No. 9. The plaintiff has 
appealed to this Court and the only ques- 
tion before us is whether the learned 
District Judge was right in taking the 
course above stated. The learned pleader 
for the appellant has cited the case of 
Kessowjs Issur v. Great Indian Peninsula 
Railway Oompany (1). That case was very 
different in its facts from the present but 
their Lordships of the Privy Couneil laid 
down in very clear terms the scope of sec- 
tion 568,C. P. ©. They said “ the legitimate 
occasion for section 568 is when on examin- 
ing the evidence as it stands some inherent 
lacuna or defect becomes apparent, not 
where a discovery is made outside the Court 
of fresh evidence and the application is made 
to import it.” That appears to have been 
the case here. But apart from that, it is 
clear that the learned District Judge did 
not comply with the requirements of section 
568, C. P. O. 1882. Not only did he mark 
the solenama as an Exhibit after the case 
had been closed but he did not record on 
the proceedings of his Court the reasons 
for admitting such additional evidence. We 
think that, for these reasons, his order in 
that respect cannot stand. His decree must, 
therefore, be set aside and the decree of the 
first Court restored. At the same time we 

(1) 81 B. 381 : 11 C. W. N. 721; 6 C.L.J b;4A LJ- 
461; 2M. L. T. 435; 8 Bom. L B. 671; 17 M. L. J. 847- 
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do not think that there is much merit in 
the plaintiff’s case. Wo, therefore, make no 
order as to the costs of this appeal. i 
Appeal accepted. 





( Not reported yet elsewhere.) 
ALLAHABAD HIGH COURT. 
Lerrers Parent Aerea No. 68 or 1908. 
June 18, 1909. 

Present :—My. Justice Banerji and 
Mr. Justice Tudball. 

MAKHAN LAL—Desrenpant—APPELLAXT 
VETSUS 
JANKI PARSHAD AND OTHERS—PLAINTIRES— 
RESPONDENTS. 
Pre-emption—Woayjib-ul-args—Record of cortract—Par- 
tition —No new wajib-ul-arz prepared—Contract not abro- 
gated—ZJIntentwn of the Jramer of the wayb-ul-arz. 
The right of pre-emption based upon contract 
entered in a wajrd-wi-ars is not necessarily abro- 
gated by the mere fact of a partition having 

taken place in the village. 

Where a wajib-ul-irz provided a right of pre- 
emption to five classes of persons, (1) own bro- 
thers and nephews, (2) descendants from a com- 
mon ancestor, (8) co-sharers in tho same khewat, 
(4) cosharer in the same thok, (5) co-sharers 
in other thoks and in the village. Held, that the 
object of giving a right of pre-emption to persons 
of the fifth class was clearly to exclude outsiders 
to the village and it seems that when the parti- 
tion took place the co-sharer still imtended that 
the outsiders should not be allowed to acquire a 
share in the village. 

Letters Patent Appeal from the decision of 
the Hon’ble Mr. Justice Karamat Husain, 
dated the 18th Jane, 1908. 

Mr. J. Fhani for Satish Ohandra Banerji, for 
the Appellant. 

Mr. Sarat Chandra Ohowdhri, tor J.N. Ohowd- 
for the Respondents. 


Judgment.—This appeal arises out of 
a suit for pre-emption based upon a contract 
embodied in the wajtb-ul-arz of 1283 fasli. 
Since that wajib-ul-arz was framed a partition 
of the village has taken place with the result 
that the plaintiff is no longer a co-sharer of 
the vendor in the same mahal though he holds 
a share in the village. The vendee is a 
stranger. The question is whether after par- 
tition the contract embodied in the wajzb-ul-arz 
can be enforced. We are of opinion that the 
mere circumstance of a partition having 
taken place does not necessarily abrogate a 
contract entered into by the co-sharers 
before partition whether the contract subsists 
or not depends upon the terms of the par- 
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ticular wajib-ul-arz and the surrounding cir- 
cumstances of each case. In the wajib-ul-arz 
in question the right of pre-emption is given 
to five classes of persons, namely (1) own 
brothers and nephews, (2) descendants from 
a common ancestor, (3) co-sharers in the game 
khewat, (4) co-sharers in the same thok, (5) 
co-sharers in other thoks and in the village. 
Thefirst twoclasses of pre-emptors are persons 
who have the right of pre-emption independ- 
ently of their being co-sharers in the village. 
Unless at the time of partition a fresh 
wajtb-ul-arz wasframed and anew contract was 
entered into, it would be unreasonable to 
hold that at the time of partition it was 
intended to take away from these classes of 
pre-emptors their right of pre-emption. For 
similar reasons it seems to us that the 
intention was to maintain the contract re- 
corded in the wajib-ul-arz of 1288 fasli. The 
object of giving a right of pre-emption to 
persons of the fifth class was clearly to 
exclude outsiders to the village and it seems 
that when a partition took place the co-sharers 
still intended that outsiders should not be 
allowed to acquire a share in the village. As 
the vendee is an outsider and as the plaintiffs 
own a share in the village, though not in. 
the same mahal they are pre-emptors of the 
fifth class and are entitled to pre-empt the 
property in question. We dismiss the appeal 
with costs. è 


Appeal dismissed. 


(5 N. L. R. 100.) 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconn Civin Appear No. 632 or 1908. 
March 29, 1909. 

Present — Mur. Skinner, A. J. C. 
MARUTI AND ANnorHER—DEFENDANTS—- 
APPELLANTS 

R : versus 

JAGUNNATH AND OTHERS——PLAINTIFFS— 

X RESPONDENTS. 

Berar Land Rerenue Code, ss. 18, 19—Landlord 
and tenani—Anrual tenante—Enhancement 0/ rent, 
how to le obtained— Landlord cannot enhance rent 
arbitrarily—HKectment of tendht—Notice of enhance- 
ment to tenant—Enhanced rate agnnot be “larmed 
merely because tenant holds on. ? : 

Annual tenants in Borar arg liable to ejectment 
under section 79 of tho Berar Land Revenue Code. 
Where a landlord serves his tenant with a notice fer 
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enhancement of rent and the tenant does not 
accept the enhancement, the landlord must eithor 
eject him under section 79 or obtain an enhanco- 
ment of rent under section 78 (4) of the Code. 
The landlord cannot claim rent at the enhanced rate 
notified by him, merely because the tenant holds on 
after the receipt of a notice from the landlord. 

Krishna Rao y. Gangabai, 6 Berar L. J. 10, ex- 
plained. 

Appeal against the decree of the District 
Judge, West Berar, Akola, confirming the 
decree of Subordinate Judge, Basim, dated 
the 25th February, 1908. 

Mr. R. B. V. R. Pandit, for the Appellants. 

Mr. J. Mittra, for the Respondents. 

Judgment.—tThis is a suit for rent 
under the following circumstances :—The 
defendants are tenants of certain fields in 
Berar, of which the plaintiffs are jagirdars. 
The rent of the holding was Rs. 45, but on 
the Ist April 1903 the plaintiffs gave the 
defendants a notice of enhancement to 
Ra, 125. Itis not alleged that the defend- 
ants ever accepted the enhancement, and it 
is admitted that for two years after the 
notice they continued to pay the old rent, 
but it is said that the plaintiffs only accepted 
those two payments of Rs. 45 on account, 
and that on a similar payment being tendered 
in a third year, it was refused, and has been 
placed in deposit. The plaintiffs sue for 
Rs. 285 and costs, being 3 years’ rent at 
Rs. 125 less the Rs. 90 paid. 

The defendants claimed to be ante-jagir 
tenants, entitled to hold at settlement rates 
under section 223 of the Berar Land 
Revenue Code, but this point was decided 
against them by the lower Courts, both of 
which held them to be unprivileged tenants. 
If the suit were, in my opinion, otherwise 
maintainable, a remand might have been 
necessary for a fresh decision by the lower 
Appellate Court of the question of the ad- 
missibility of certain evidence tendered to it 
to prove that the defendants were at any 
rate tenants of the second class, defined in 
clause (2) of section 78 of the Berar Land 
Revenue Code, as the learned District Judge, 
I am inclined to think, went too far when he 
held that as the jagir dated from 1832, 
papers purpérting to show that the defend- 
ait; had held from 1871 could be of no use. 
All that the law requires is that ‘ by reason 
of the anti@uity of a tenancy, no satisfactory 
evidence of its commencement and of the 
period agreed’ upon by the landlord and 
tenant, or those under whom they respective- 
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ly claim, for its duration is forthcoming, and 
there is no usage of the locality as to its 
duration.’ Once these conditions are ful- 
filled, ` the period of its intended duration 
shall, as against the immediate landlord of 
the tenant, be presumed to be co-extensive 
with the duration of the tenure of such land- 
lord and those who derive title under him’, 
1. e., such a tenant cannot be ejected under 
section 79, and any action for enhancement 
of his rent must be taken under section 78. 
Whether an antiquity of 80 to 40 years only 
is sufficient to meet the requirements of the 
section is a question on which there is author- 
ity against the defendants, see Kalidas 
v. Bhatjinaran (1), and which I do not feel 
called upon to decide. But this was not the 
ground on which the learned District Judge 
based his decision on this point. 


I am, however, clearly of opinion that, even 
if the defendants are teńants of the third 
class, the present suit must fail. The Conrts 
below have relied on the judgment of Elliott, 
J. O., in Krishna Rao v. Gangabat (2), and 
particularly on his remarks at page 13 that 
the tenant is clearly holding at the landlord’s 
good pleasure both as to amount of rent and 
length of lease, and that the plaintiff is the 
landlord, and in the absence of any contract- 
to the contrary is entitled to fix the rents 
payable by his tenants at his pleasure’, I 
observe, however, that in that very case the 
learned Judicial Commissioner called for a 
finding on the question: ‘ What is a fair 
rate, and what is the prevailing rate for 
similar land in the vicinity P’ And as my 
brother Stanyon has pointed out in Ramya 
v. Krishna (Second Appeal No. 229 of 1906). 
the procedure under section 78 for enhance- 
ment of rent is quite distinct from that 
under section 79 for ejectment. Nor do I 
find anything to the contrary in the Bombay 
rulings referred to by Mr. Elliott, so far as 
I have been able to trace them—there ig 
some mistake in the reference to The Bombay 
Burmai Trading Corporation Ld. v. F. Yorke 
Smith (8). And 1 see nothing that 
limits action for enhancement of rent under 
clanses (4) and (8) of section 78 of the Berar 
Code to tenancies protected by clause (2) of 
that section. Ifthe defendants’ tenancy is 
an annual one it is open to the plaintiffs to 


(1) 16 B. 646. 
(2) 5 Boar L, J. 10. 
(3) 17 B. 197 at p. 221, 
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serve them with a notice of ejectment under 
clause 2 of section 79, and they could have 
done so as soon as they found they were 
unwilling to pay the enhanced rent they 
démanded. But they do not seem to have 
done so, nor is this a suit for ejectment. 
Neither have they taken step to obtain an 
enhancement of rent under clause (4) of 
section 78. So the rent of the holding is 
still Rs, 45, and this amount having been 
paid for two of the years in suit, and tendered 
and refused for the third year, the plaintiff 
has no cause of action, and the decrees of 
the Courts below must be set aside, and the 
gnit dismissed with costs in all three Courts. 


Appeal allowed. 





(Not reported yet elsewhere.) 
CALCUTTA HIGH COURT. 
Seconp Orvir Aperan No. 600 or 1908. 
July 5, 1909. 

Present :—Mr. Justice Sharfuddin. 
TARA PRASONNO MUKHERJEE— 
PLAINTIFE — APPELLANT 
versus 
ASUTOSH CHOWDHURY-—Derenpaxt— 

ii RESPONDENT. 

Patni—Subsequent gqabuahat giving wp certain mou- 
znhs—Piesh patm—Regulations V of 1816, NIL of 1817 
and I of 1819—Kanungoe and Patwari—Jamawaail 
bakı Papers. Adsmsserbility nf— Documents not objected 
to at trial-—Subsequent objection not allowable, 

A patni of thirty mouzahs was created bearing n 
certain rent. Subsequently the putnidar exeonted 
another gabuliat by which he gave up seventeen 
mouzahs and kept thirteen as his patmi with a 
proportionate .ednction of rent: Held, that by the 
second gabuliat he became a painidar of a fresh 
patni 

Regulations V of 1816 and XII of 1817 and I of1819 
shonld be read together. 

By section XVI of Regulation XII of 1817 there 18 
no condition that tho pxtwarts should confine 
themselves only to such lands as are khas lands or 
under attachment 

Therefore, the jamawasilbakt prepared prior to 
the fresh patmi, though subsequently to the origin- 
al pati, would be admissible against the patndar, 

A hee o Monee Dossee v. Beeyoy Gobind Bural, 7 W.R, 
638, distinguished. 

Tho erroneous omission to object to the admis- 
sion of a document, which is out ond ont irrele- 
vant, does not make it relevant, and a party may 
object to even bofore the appellate stage of the 
case, though he did not object to it at the tial 
but when once a document which is relevant hag 
been received without any objection at the trial 
in evidence, it is too late afterwards to object to 

ig on tho groan of inadmuszibiltty. 


Miller v. Babu Madho Das, 281. A. 106; 19 A. 76, 
explained and distinguished. 

Shahzads Begum v. Secretary of State for Indsa, 840, 
1059; 6 C. L. J. 678; 9 Bom. L. R. 1192; 2 M. L. T. 489 
followed. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated November 28, 1907, affirm- 
ing that of the Munsif of the Kalna, dated 
Soptember 8, 1906. 

Babus Nalini Ranjan Ohatterji and Nanda 
Lal Banerji, for the Appellant. 

Mr. B. Ohuckorbutty Counsel, and Babus 
Khetra Mohan Sen, Tarini Das Banerji and 
Asutosh Mookemee, for the Respondent. 

Judgment.—there is a Bil called 
Karmun Ril extending over an area cf 
about two hundred bighas, the greater 
portion of which les within the plaintiff's 
mouzahs Eshebpur and Barapara. The pre- 
sent suit is for recovery of possession of 
fishery rights over this B17. 

The defendants’ chief contentions are that 
the claim is time-barred and that the Bil 
in question belongs to the defendants mouzah 
Haldipara. ; 

Loth the Courts below have dismissed the 
plaintiff’s suit and the plaintiff appealed to 
this Court. The points taken on his behalf 
at the hearing of the appeal are :— 

(1) That the Court of appeal below 
ought to have held that the kanunge 
papers Exhibits A and A2 were not 
admissible in evidence in the absence 
of any evidence to show that the 

_ estate to which they referred was 
held khas or was under attachment 
at the time when they were prepared. 

That the lower appellate Court 

has not found that the Bil mention- 

ed in the kanunge papers is the 

Bil in dispute. 

(3) That the alleged possession by the 
defendants for more than 80 years 
subsequent to the creation of the 
putni does not affect the plaintiff, 

The defendants are admittedly in posses- 
sion of the Bil in question by enjoyment of 
the fishery rights (vide para. 3 of the plaint). 
They are the proprietors of the neighbouring 
mouzah Haldjpara and they allege that the 
Bil is included in their property. 

The first point urged on” behalf of éhe 
appellant is about the admissibifity of dx- 
hibits Ato A 2. These papers „are Jamawastl 
baki papers for mousah Haldipara prepared in 
1225, 1230, 1229; and it is contended that 


(2) 


Vol. IL] 


INDIAN CASES. 


£99 


TABA PRASONNO MUKHERJEE V. ASUTOSH CHOWDHURY. 


inasmuch as the puint was created in 1227, 
the papers relating to the subsequent years 
do not affect the plaintiff's right. With re- 
gard to Jumawasil baki paper for the year 
1225 itis contended that it is inadmissible as 
under section VII of Regulation V of 1816, 
a kanaunge has not any authority to pre- 
pafe Jamawasil baki papers with reference to 
lands which are not held khas or which are 
not under attachment. This document bears 
the signature of Kali Prosad Ghose and 
Thakur Das Bhattacharjee. From Exhibit A2 
it appears that the former is a kanungoe and 
from Exhibit Al it appears that the latter 
isa patwart, Exbibit A mentions the name 
of Bil Karman as included in Haldipara. 
For the purposes of the present appeal the 
Court has to consider as to whether Exhibit 
A which was prepared two years before the 
creation of the present putnt is admissible or 
not. It is contended that it would be ad- 
missible if the preparation of this docament 
by the tanungoe Kali Prosad Ghose was in 
accordance with the provisions of section VII 
of Regulation V of 1816. 

The superior landlord of this putni is the 
Maharajah of Burdwan. A putni was created 
by the Raj infavdur of Krishna Kishore Ghosal 
on the 27th Bhadra 1227, This putni in- 
cluded thirty mousahs bearing a rent of 
Rs. 20,144. Krishna Kishore Ghosal executed 
a putni qabultat and took possession of all 
the thirty mouzahs included in the gabuliat. 
Krishna Kishore Ghosal again executed an- 
other gabuliat on the 12th Aswin 1227 by 
which he gave up seventeen mouzahs and kept 
thirteen mouzahe as his putini with a pro- 
portionate reduction of rent which was reduc- 
ed to Rs. 7,655-12-0. By this arrangement 
the putni of thirty mouzahs was split up 
into two, and the second qabultat created a 
new and fresh tenure. On behalf of the 
plaintiff it is alleged that this putini was 
created long before 1227 as appears from the 
recitals in the second gabultat and that even 
if Exhibit A is admissible the plaintiff is not 
affected thereby as it was prepared after the 
creation of the putni. A putni may have 
been created before 1227 in favour of other 
persons but when after purchase of the 
puini by Krishna Kishore Ghosal the old 
putni was split ye into two putnis with a 
proportionate reduction of Jama‘in 1227, it 
cannot be said that Krishna Kishore Ghosal 
was in possessioneof the old puint. By his 


2nd gqabuliat he became a putnidar of a 
fresh putni. f 

Under section IV Regulation I of 1819 
kanunges were required to be appointed 
throughout the provinces in the same manner 
and for the performances of the same duties 
as prescribed in Regulation V. Uunder Re- 
gulation XII of 1817 some improvements were 
introduced in the former Regulation regarding 
patwaris. It was deemed advisable to confine 
the operations of rules proposed to be enacted 
to those parts of the country in which kanun- 
ges were all re-established. Under this Re- 
gulation the duties assigned to patwarts 
have been defined by section XVI in which 
there is no condition that the patwarts should 
confine themselves only to such lands as are 
khas lands or under attachment. J am of 
opinion that these three Regulations mentioned 
above shonld be read together. I have al- 
ready observed that the Jamawuoil baki papers 
bear the signature of the patwari Thakur 
Das Bhattacharjee. It does not appear 
from these documents as to whether these 
papers were prepared by the paiwari under 
Regulation XII of 1817, and counter-signed 
by the kanungæ or they were prepared by 
the kanunge under Regulation V of 1816 
coupled with Regulation I of 1819 and 
signed by the patwart. As Haldipara was 
neither a khas mahal nor was it under at- 
tachment in 1225, the papers of that year 
most probably were prepared by the pat- 
wari Thakur Das Bhattacharjee and counter- 
signed by the kanunga, and if that is so, 
the Jamawastl baki of 1225 would be admissi- 
ble as having been prepared under a Re- 
gulation at atime prior to the creation of 
the putini of 18 mouzahs only. 

On behalf of the appellant reliance is 
placed on the case of Kheero Monee Dossee v. 
Beejoy Gobind Bural (1) and it is contended 
that under this authority the kanunge 
papers are not admissible. From the facts 
of the reported case it appears that the 
papers in that case were not prepared con- 
sistently with the provisions of Regulations 
V of 1816, XII of 1817 and I of 1819 and 
section 7 clauses (1), (3), (4) and (5), Regu- 
lation IV of 1808 as introduced into 
Regulation V of 1816 section 7. In the 
present case, as already observed, the papers 
appear to have been prepared under Regu- 


C1) 7 W. R. 538 
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lation XII of 1817 section 16. That 
being so, I do not consider that the 
above authority supports the appellant's 
contention. et 


The kanunge papers Exhibits A to AY 
were exhibited as evidence in the first 
Conrt. On behalf of the appellant in- 
stead of raising any objection as to ad- 
missibility of these papers as evidence an 
attempt was made.to suggest that there 
was a Bil named Kalde Bil which was in 
possession of the defendants the respond- 
ents and that this Bil was also called 
Karman Bil and that Karman Bil mentioned 
in the kanungæ papers refers to Kalde Bil. 
From the above it is manifest that the 
appellant as plaintiff allowed the kanungoe 
papers to be admitted as evidence and in 
order to get vid of this piece of evidence, 
the above explanation was put forward. 

For the first time that the kantngoe 
papers were abjected to on the ground of 
inadmissibility was before the first appel- 
late Court. The question, therefore, is as 
to whether or not appellant is entitled to 
question the admissibility of these papers 
as evidence, when he did not do so in the 
first Court. My attention has been drawn 
to the case Miller v. Bcbu Madho Das (2) 
where their Lordships of the Privy Council 
‘in that caso while explaining the meaning 
of se a 21 of the Evidence Act made the 
‘follow: . observation: “The meaning of 
this section is very plainly illustrated by 
the Illustration (a) to the section. As to 
the evidence of the Baleswar, Prosadh there- 
for , the Judges of the High Court have 
gives. very great weight to what according 
to la, ‘vas not relevant evidence and could 
not be proved on behalf of the respondent. 
The erroneous ommission before the Com- 
missioner and the District Court to object 
to its admission did not make it rele- 
vant.” ; 

Section 21 of the Evidence Act’ refers 
to admission and it enacts that admissions 
are relevant and may be proved as against 
the person who makes them or his repre- 
sentative in interest but they cannot be prov- 
ed by or on behalf of the person who 
makes them or by his representative in 
interest except in three cases mentioned in 
the section. The facts of the case before 
their Lordships did not bring it under 


(2) 28 I. A. 106; 19°A. 76. 
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any of the three exceptions. The admission 
of the statement was, therefore, out and 
out irrelevant and their Lordships, therefore, 
entirely disregarded it. Inthe present case, 
it has already been shown that Exhibit 
A was prepared in 1225 most probably by 
a patwart under Regulation XII of 1817 
and that it was prepared asa record iff a 
regular course. I do not think that the facts 
of the present case come within the purview 
of the above authority. i . 

On behalfof the respondent the attention 
of the Court has been drawn to the case 
of Shahzad:Pagum v. Secretary of State for 
India (3) where it was held that when 
once a document has been received without 
any objection at the trial as evidence, it 
is too late afterwards to object to it on 
the ground of inadmissibility. I have 
already shown that Exhibit A was not only 
receiyed ag evidence “in the first Court 
without any objection but the plaintiff in- 
stead of raising any objection to its admissi- 
bility attempted to give an interpretation 
to the contents of that document most 
favourable to himself. But the decision of 
this appeal rests on a question of fact. As 
regards possession there is a finding of the 
first Court to the following effect :—" By 
Exhibit Al to A2, Jamawast! bakis, Exhibits 
B.C. and G. registered gabuliats and other 
evidence both oral as well as documentary, 
defendants proved that they and their pre- 
decessors have been in possession of the 
Jalkar in Karman Bil as appertaining to 
their zemindary since 1225, and from be- 
fore the creation of the putni in 1227.” 
The lower appellate Court has concurred in 
the view taken by the first Court and has 
held that the defendants have been in 
possession of the Karman Bil from before the 
creation of the plaintiff's putni. The lower 
appellate Court has accepted the finding of 
the first Court as regards possession and 
has also accepted the reasons by which 
the first Court came tothat conclusion, In 
the above circumstances I am of opinion 
that the judgment of the lower Court is 
unassailable and I dismiss the suit with 
costs. 


e 
s Appsat dismissed. 
(3) 34 C. 1059, 6 C. L. J. 678 a? Bom, L. R. 1192; 
20. L. T, 439. sy 
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Actounts between Proprietor and Managing 
Agent of an estate—Agent placing his prinmpal’s 
money mto his private chest—-No adjustment of 
accounts durmg agent’s bfe-time—Limitation for 
balance against deceased’s sons 


Acknowledgments, 
g. 19 

Acqulescence of mortgagee in mortgagor’s re- 
maming im possession of the part 221 

ee in marmage—Silence for two 
years unaccompanied by overt act of recogmtion 
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Acts—GENERAL. 


Act 1839—XXXII See INTEREST ACT. 

1846—T. See PLRADARS Act 

1859—X. See RENT Recovery Act 

1869--XI. Ses Revenue SALE Law 7 

1860—XLY. See PRNAL CODE 

1863—XX. See RELIGIOUS ENDOWMENTS AOT. 

1864—VI. See WHrrrine Aor. 

1865—-X. See Sucoxssion ACT. 

1866—-XXVIII. See TRUSTEES AND MORTGAGREES” 

Powrrs AOT. 

See PRINTING PRESSES AND NEWS- 
PAPERS ACT. 

1870—VII See Court Fees Aor. 

1871—-XXIII See Pensions AoT. 

1872—I. See EVIDENOE Act. 

1872—IX. See Contract Act. 

18738—X. See OATHS Act. 

1877—-I See SPECIFIC RELIRE Act. 

)877—IO See REGISTRATION Act 

1877—XV See LIMITATION Act 

1878—I. See Oprox Acrt. 

1878—XI. See Arus AOT. 


1867—-KXV. 


1881—Y. Sse PROBATE AND ADMINISTRATION 
Act 
1881—X XVI. See NEGOTIABLE INSTRUMENTS 
Act. - 


1882—IL. See Trusts Act. 

1882—IV. See TRANSFER OF PROPERTY ACT 

1882—V. See EASEMENTS Act. 

1882-—-VI See COMPANIES Act. 

1882—XIV. Sce Cryin Procapure DopE 

1887—-IX See PROVINCIAL Saati GAUSB COURTS 

Act. 

1889— VII. See Succession ORRTIPICATE Act 

1890— VIII. See Guarpiane AND Warps AcT 

18984—I. See LAND Acguisivion Act. 

1896—XII See EXCISE Act. 

1898—V. See ÜBIMINAL PROCEDURE Conk. 

1$08—VI. See Post Orvicz ACT , 

1899—II. See STAAP Act 

,1907—T See INSOLVENCY AOT. 

at "1908—V.a See Cryin PROCEDURE CODE 

#608 — See NEWSPAPERS INCITEMENT TO 
VIOLENCA Act. 

~ 1908—IX. Ter LIMITATION Act, 
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i Acts—LOCAL. 
Act 1850—XXVI. See BOMBAY DISTRICT Municipal. 
Act. 


1862—V. See Bompay BHAGDARI Act. 

1865—VIII See Mapras Rent RECOVERY Act 

1868—VII B.C re PUBLIC Deuanns Recor. 
ERY AOT. 

1869—VITI B.C. See BENGAL LANDLORD AND 
TENANT PROCEDURE Act, 

1869—XIV. See Boasay Crvit Courts ACT. 

]878—XIX see N W. P. LAND Revanve AOT 

1876—VII B O See Esrares PARTITION Acr. 

1876—XVII. See OUDH LAND REVENUR Act. 

1879—XVII. See DEKHAN AGRICULTURISTS 

RELIEF ACT 

1880 —V. See Burma BOUNDARIES Act. 

1881—III See Mangas Orry Poricre Aor. 

1881—X VIII See CENTRAL Provinces LAND 

REVENUE Act. 

1881—X XII. See Oupa Rent AOT. 

1884— 111. Ses BENGAL MUNICIPAL Act. 

1884—IV See Mapras District MUNICIPALITIES 

AcT, 

1884—XVI1I. See PUNJAB Courts Act. 

1885—VIII. es BENGAL Tenanoy Act 

—— 1887—IV. See Bompay Prevention oF GAMBL- 
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ING Act. 
1887—VII. See TODA GIRAS ALLOWANOR ACT 
1890—IV. See BonBAY District Potion Act. 


1891— XX. See PUNJAB MUNICIPAL Act. 
1898— IU See BURMA MUNIOIPAL Act. 
1900—I. SeU P. MUNICIPALITIES AOT. 
1900—1. See PUNJAB LIMITATION ACT. 
1901—II See N.W P. TaNaNcy Act. 


1901—III See Bousay Distaicr MUNICIPAL 
Act, 
1901—ITI. See N. W. P. AND OUDE LAND RETR- 
NUE AcT. 
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1905—II. See PUNJAB PRE-EMPTION Act. 
Acts—REGULATIONS 

1800—I. See BOMBAY REGULATION. 

1816—V. See REGULATION 

1817—XIT See REGULATION 

1819— 1. See REGULATION. 

1822—VII. See REGULATION 

1827—-LI. See Bousay REGULATION. 

Acts—STATUTES 

11 & 12 Vic. CO 21 See Insonvents Act 

See GoveRNuMENT OF INDIA ACT 

See STATUTS OF FRAUDS 


Administration sult—0Ordér for aocounts ir 
decree—Sucoession Act (X of 1866), s. 282—Duty ef 
ececuiur to pay all debta equally and rateably— 
Rights cf*credstas—Lnan adcanced to ewcwtars— 
Personal liability of erecutors—Liabilitu of assets— 
Fvecutor's right to stand in place of discharged ore- 

- ditar— Right of creditor to stand in place of arsoutor. 

- The executors of a testator borrowed a sum of 

money to pay off the tegtator’a debt. A legates 

under tho Will filed an administration smt in 
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the High Court in order to get payment of a 
legacy. While this smt was pending the creditor 
of the executors sued for thorecovery of the loan 
advanced to the executors. In this latter guit it 
was agreed that the plainfiff creditor, whose claim 
against the estate was admitted, would seek her 
remedy inthe administration suit which was then 
pending, In spite of this arrangement the creditor 
applied for execution of decree against the estate 
and had tho decree transferred to the High Court, 
had obtained a writ of attachment and attached 
property advertised for sale. But before this, a 
decree had been passed in the administration suit 
and directions given to the Commissioner to take 
various accounts includmg those usual in administra- 
tion suits, Summons was taken ont to stop the 
sale and raise the attachment : 

Held, that a decree had been passed in the 
administration suit and not a mere order for 
accounts without any decrec for administration, 
But assuming there had been no decree the rul- 
ing m Inve Barrett, (1889) 43 Ch. D. 70 would still 
be inapplicable in this country where, by virtue 
of section 282 of the Succession Act, no creditor is 
to have a right of priority over another on any 
account and the executor is bound to pay all such 
debte as he knows of equally and rateably as far as 
the assets of tho deceased will oxtond. Bai Meherbar 
v. Magqanchand, 29 B. 96 at p 100; 8 Bom. L. R. 853, 
referred to 

Ona claim for money lent to the executors they 
are liable personally and a judgment cannot be 
directed against the assets of tho testator. Furhall 
v. Farhall, (1871) L B.7 Oh 123, relied upon. 

The creditor had uo right to execute her decree, 
but could seek her remedy m the administration 
suit, because tho executors had the right to stand 
in the place of the discharged creditor in the 
taking of the accounts and upon the same principle, 
the creditor could stand in their place. Jones v. Jukes, 
(1794) 2 Ves. 5'8, relied upon. Byraxsı RU8TOXJI v. 
HEERABAL 1! Boat. L. R, 250 161 
Administrator perdente lite, when to be ap- 

pointed—Executor, debtor to estate—No obstacle 
to his acting as exeoutor—Executor can file suit to 
save limitation, before obtaining probate—Wrong 
exercise of discretion in appointing administrator 
pendente lite—High Court’s power of interference 


638 
Admissibillty. See EVIDENCE AND Evivence 
ACT. 








of unregistered mortgage-deed 

to prove borrowing of monoy 516 

~ of jamawasilbag: papers 998 

Admissl!on in plaint that certam persons were 
parties to a previous litigation, whether binding on 
plaintifis—Defendant to prove that the plaintiffs 
were parties to the previous htigation which he sets 
up asa bar to the second suit 5 

Adverse possession. See Lisiration Act, 
Son. IL, Arts 142, 144. 





mmu Pasvession of dereused’s 
immoceahle property by ore of aereral heirs—Adverse 
possession, essential requisites of. 

Where one member ofa family, whether Hindu, 
Muhammadan, or of any other religion, takes posses- 
sion of immovable property in British India, which 
has fallen by inheritance to him and other relatives 





CASES. [1909 
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of the deceased, not adversely to others, but in theit 
jot interosts, he and they, if not jomt owners of 
the property under Hindu Law, should be regarded 
as tenants-in-common, and the possession of ‘one of 
them should not be considered as adverse to the 
others, unless he either actually ousts them or denies 
their title, or there is such long and complete 
abandonment of the property on their part gis to 
justify a finding that ouster has in fact occurred. ; 

Ittappan v Manavikrama, 2) M. 153 at pp. 159 and 
165, Ujalbs Bibs v Umakanta Karmokar, 31 O. 970; 
Gangadhar v. Parashram, 29 B.300; Mihin Lal v. Badri 
Prasad, 27 A 486, Sheobav, Simaria, 20.P.L R. 
17, followed. Sheodayal Singh v. Bhagirath Singh, 
13 C.L.P R. 99, dissented from Daun KAN e 


GOBINDA, Š N. L. R. 41 
- of limited interest 148 
of devisee—Property_ bhe- 
queathed to three persons in common 311 
against puttah-holder from 
314 
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of mortgaged property— 
Possession of trespasser when adverse against 
mortgagee— Purchaser at sale in execution of mort- 
gage-decree, position of—Person from whom right 
to suo derived E7 
Advocate—Exemption from enrolment fee 843 
Aga Khan —Voluntary offers made to tho Aga 
Khan are for his sole benefit—Right of relations to 
be maintained by the Aga Khan-—Succession to the 
estate of the Aga Khan—Faith of the Khoja follow- 
ers of the Aga Khan—Religious belief 874 


Agency. See PRINCIPAL AND AGENT 
Agra Tenancy Act. SeN-W. P. Tenancy 
Act. 


Amendment of plaint—Second Appeal, 

There is nothing in the Civil Procedure Code, 1882, 
to prevent the High Court from giving leave to 
amend the plamt under section 53 even in second 
appeal ifthe High Court thinks it fit to grant the 
leave under the circumstances of the case. 

Jogeahwar Roy v. Ry Nurun Mitter, 81 C. 195, 
referrod to. GANGADHAR BARKAR V. KHAJA ABDUL 
ASN 





after arguments were 
heard by the High Crurt— Pleadings. 

After hearing argamentain an appeal the High 
Court will not allow the plaint to be amonded, so as to 
convert a suit of one character into a suit of a 
substantially different character. BAYABAI t. Noor 
Moman, 11 Bow. L R. 287 I 














Exclusive possession 
claimed ın plaint—Relief to bo restricted to pro- 
perty set ont in plaint—Amendment of plaint, 
leave for 492 
Suit for rent can be 
converted into s suit for compensation for use and 
occupation 4 920 
“Ancestral land,”” meaning of—Land pur- 
chased from one descendant of common ancestor by 
another descendant 949 
Appeal—Ex parte order absalu®s —Applicati in to 
vt aude ex parte «rder—No appeal against order 
dismissing application— Civil Procedure Code ( Act 
XIV of 1882), s4. 100, 108, 588, cl (9). ka 
. The kind of ex parte decree, to wHich sectien 108 
of the Civil Procedure Code, 1882, refers, 18 clearly the 
decree against a defendant referrd to in section 100 
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Appeal—conid, 
and that section refers to the mitial stage of a suit 
when only the plaintiff appears. 

Therefore, an ev parte order absolute for foreclosure 
cannot be treated as a decree ex parte under section 100; 
_ and an application to set it aside cannot come within 
section 108 Consequently an order refusing such appli- 
cation 18 not appeslable under cl (9) of section 588. 

Bibi Tasman y, Harihar Mahto, 82 O. 258 and 
Kesharia Accomar v. Potoouh Set, 2 C. W. N 676 
refered to, Kapim BUx 1. ABDUL ALI 67 
———— Award directed to be flled—Decree passed 

in terms of award— Two awards alleged 2 
—--——— does not he from ordor refusing to tr 

issues before first hearing 150 

order directing 1ssue of commission for 

the examination of witnesses, when appealable 157 
-———— No appeal lies from an order allowing m- 
. spection of document “167 

Dismissal af appeal for nen-appearance,; 

legal, í 

The Code of Criminal Procedure does not permit 
the dismissal of an appeal upon the ground that the 
appellant does not appear to support it, RATANCHAND 
v. Buprnor, 5 N. L. R. 76 “ 247 
-——— Proper procedure for hearing oriminal 

appeals 247 
——__—— in probate proccedings—Pleader’s fees— 

Practico 283 





——— lies from a decision of question of right b 

a Judge on the Original side 294 
— c Interleentory o ders— d ppeal azainst fina 

ader. 

An appeal need not be preferred against every order 
in an execution proceeding. It isopen tothe party 
aggrieved tọ challenge by an appeal against the final 
order, whioh determines the mghts of the parties, the 
propriety of the interlocutory orders made in the 
course of the proveeding Behary Lal Pundit vy. Kedar 
Nath Mullick, 18 O. 469, followed CHANDANBALA 
DEBI f. PBOBODH O1anpra Ray, 86 O. 492; 9C. L. J. 
251 338 
~ Practicece—Decree dismissing claim, when 

to be set aside. 

A decree dismissing a suit should not be set asıdo, 
unless the Court of Appeal isin a position to decree 
the plaintiff's claim in whole or m part or to 
direct the lower Court to take action of some kind. 
KAUNG HLA t. KA Ti, 6 L. B R. 11 
—~— Procedure on receiving appeal apparent- 

ly time-barred 361 
eman Right of—Submission to arbitration not 

signed by all parties 363 
-Appeal on fucts—Power of appellate 

Court to dismiss without sending for record—Judg- 

ment Wada pah to be written as required 

, by section 674, C.P C, when osing of appeal 

waar section 651 paia 405 
does not lie against an order of Collector 
according sanction for prosecufion under Madras 
District Municipabties Act 426 
Order directing a party to appear in per- 
son—Section not mentioned under which pergonal 
appearance ordered 
Compensation awarded By Collector 

under the Land Agquisition Act—Collector’s award 

upheld by Assistant Judge—Compensation claimed 
not gxceeding@®Rs. 5,000—Course of appeal—Appeal 
© lies to the District Court and not to the High aon 


A e 
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Appeal—concld. 

—————-Order of remand by appellate Court— 
Revised decree by first Court pursuant to order of 
remand— Whether appellate Court can reverse its 
own order of remand—Change of personnel in 
Court 525 

Dismissal of appeal for defanlt—Applica- 
tion for re-admission—Negligence of advocate— 
Absence of advocate on day fixed for hearing of 
appeal—No proper arrangements for having the 
appeal argued during his abeence—Sufficient oe 


————— Dismissal for default of an appeal under 
section 109A of Bengal Tenancy Act—Revival re- 
fused—Order not appealable 572 

Burtfor redemption—Appeal on the ground 
of non-liability to redeem further mortgages— 
Valuation of Appeal—Court-fee leviable on memo- 
randum of appeal 600 

Appeal entertained without jurisdiction 

and case remanded—Objection to jurisdiction may 

be taken at any stage—Acquiescence or consent of 

parties cannot confer jurisdiction—Interference b 

High Oourt in second appeal 677 








————— against order granting review, when 
maintainable i 834 


—- Suit for ejectment —Plea of Proprietary title 

—Appeal lies to the District Judge. 

In a suit for ejectment in the Revenue Court, 
some of the defendants raised a question of pro- 
prietary title: Hell, that the appeal lay to the 
District Judge A/usammat KAULA Devi r. Onassu 


against an order rejecting application for 
insolvency 856 

Document allowed by first Court to be 
produced under section 63, C. P. O.—Appellate 
Court’s power of reversing decree on that ground 


onl, 

7 Partition proceedings—Objection re- 
garding proprietary title by a person not recorded 
ag co-sharer 988 

Power of appellate Court to take addi- 
tional evidence—Occasion for exercise—Reasons 
should be recorded 

Second— Question of law—Uiged for 
the first time, 


A pure question of law may be urged for the firat 
time ma second appeal, though the fact that the 
appellant had not previously pressed it may be con- 
sidered in awarding or refusing costs. BENI MADHAB 
OHRISTIAN V. RAJ CHANDBA PAL 202 
Two co-defendants—Decree against 
one—No appeal by plaintif—Appeal by judgment. 
debtor—Other defendant not rmpleaded—Second 
appeal— Whether decree can be given agamet 
the exempted defendant, 


N brought a suit against A and K. The first Court 
held A liable and dismissed the suit against K.. N did 
not appeal but A appealed The appellate Court 
dismissed the suit agamst A, but expressed 
an opimon that K, who was nota party to the appeal, 
was really liable: Held, that the High Court had 
no power in second appeal to pasa a decree ngamst 
K; nor had the lower appellate Court any power to 
make a decree against him as he was no party to the 
appeal before it, Niaz-up-pin f. ABDUL Aziz, 6 
ALL. J. 648 552 
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Appeal, Second—concld. 


—— Decision settling rent—Question 
of tenant’s liabilityto pay rent—Procedure 263 


x Defect in appellate judgment 
when & ground of second appeal 40 


s Power of High Court to inter- 
fore with a finding of custom—Question of tam 90 


———— Application to set aside sale on 
the ground of material irregularity and collusion 
9 


























Application in accordance with law—Applica- 
tion by assignee of mortgage-decree to be brought 
on record 433 


——— jor leave to appeal to Privy Council 
— What the High Cout should be satisfied of— 
Practice. 


Before granting leave for appeal to the Privy 
Counc, the High Court must be satisfied that there 
ig reasonable ground for thinking that grave and 
substantial mjustice may have been done by reason 
of some departure from the principles of natural 
justice The High Court does not sit as a Court of 
error in disposing of such applications and it 18 not 
for ıt to decide whether such injustice has in fact 
beon done, It has merely to be satisfied that a 
reasonable case has been madeont. Xe parte Carsw, 
(1997) A ©,719, Dinizulu y. Attorney-General of Zulu- 
lard, (1889) 61 L. T. 740 and Jn re Dillet, (1887) 12 
App Oas. 459, followed. In re BAL GANGADHAR TILAK, 
33 B. 221; 10 Bom L.R 973; 9 Cr. L. J. 226, 4 
M L T.45 277 


Appropriation oj deb‘s—Puyment of half notes 
--WFhether operates as a virtual transfer of property 
in notes—Intention of parties— Trust, 


Held, (Miller J, dissenting), that the sending of half 
notes towards a debt does not operate as a virtual 
transfor of property so as to givo the first right or 
charge to the oreditor over the notes, nor does it ore- 
ate any trust in the person sending for payment of the 
other halves of the notes 


Por White, C. J.—In sending to his creditor the 
half-notes a debtor ear-marks and sets aside specific 
notes to satisfy a particular debt. In a sense notes 
are appropriated to the payment of the debt, but this 
appropriation does not operate so as to pass the pro- 
peity ın the notes to the creditor. The setting asido 
of the notes and sending the half-notes indicates an 
intention to pass the property, but not an intention to 
pass the property ed instanti. 

Per Miller, J.—The intention of the debtor in send- 
ing half-notes to his creditor ıs to set apart for the 
creditor specific notes and to pay by meansof them, 
and 1f this intention is communicated to the creditor 
then there 18 a specific appropriation upon which the 
creditor can rely. 

Smith v. Munde, 29 L.J Q B. 172 and Wilson y. 
Balfour, 2 Camp, 379, followed. 

Farley v. Turner, 26 L J.Oh 710; Ranken v. Alfaro, 
6 Ch D 786, referred to Korr VENKATARAMANIAH 
« Toe OFFICIAL ASSIGNEE OF Maneras, 5 M. L. T 84; 
19 M. L. J. 288 611 


Arbitration—submission to arbitrator not sign- 
od by all parties—Invalid award—Right of appa 
63 
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Arms Act (XI of 1878), S. 25—“ Having 
Jirst racordsa the grounds of his belief,” dirsctory or 
mandatory—Slatute creating speoral right— Formi- 
litiesto be vbserced—Strict obsertance necessary— 
Criminal Procedure Coda (Act V of 1898), s8 96, 
105, 165—Search wariant to be issued by Court— 
Magistrate may himself search—Scheme as regards 
seurches, 


Held, (Brett, J. dissenting), that the words “ having 
first recorded the grounds of his behef’» in 
section 25 of the Arms Act are not merely 
directory, but are imperative or mandatory. 


Where a statute creates a special right, 
but certain formalities have to be complied with 
antecedent to the exercise of that mght, a strict 
observance of the formalities is essential to the 
acquisition of the mght; or, in other words, 
where a statute authorizes the doing of an act 
which ıs prama facie a wrong to an individual, 
the doer must comply strictly with the condi- 
tions imposed by the statute, if he demres to 
rely on the statute asa justification for his act 


A Magistrate can only act under section 105 
of the Oriminal Procedure Code when he is 
competent to issue a search warrant and he can 
issue a search warrant under section 96 of the Code 
when sitting as m “Court,” te, when some 
proceeding under the Code has been initiated before 
him. 


Act XVITI of 1850 draws a distinction between 
an executive as opposed to a judicial act; for 
it protects not only the person who acts judi- 
cially but also the person who executes the order of tho 
person go acting judicially., The duties ofa Magistrate 
in his country are at once judicial and oxecutive 
But where a Magistrate directed a search to be made 
in lus executive and not in his judicial capacity, 
that Act will not protect him in his prima facie 
wrongful act in trespassing upon the plaintiff's 
premises. - 


Per Maclean, C. J.—The 
searches under the Criminal Procedure Oode is 
reasonably clear. The Court oan issne a search’ 
warrant under section-96, or in heu of that, the 
Magistrate may himself search under section 105. 
Section 165 deals with searches by a police officer, and 
not by a Magistrate. 

It is of the highest importance, ın the interest 
of the public, that when executive officers are 
invested with statutory powers of a special and 
drastic nature, they ought to be very cautious, before 
exercising those powers, in satisfying themselves 
that they have strictly complied with the provi- 
sions of the Act which created them. CLARKE v. 
BROJENDRA KISHORE Roy, 36 C. 488; 13 O.W.N. 468: 
5 ALL T 367, 90.L J. 298 436 
Attachment before judgment—aAttachment ob- 

tained on insufficient grounds—Right of party 

against whom order was obtained to recover general 

damages é 345 
-—Decree against several persons— 
Whether one of the judgmenf-debtors can attach 
the decree ın execution of his own decree agpinst 
the decree-holder—Attachmeont of @ecree 18 pot asg- 
signinent of decree—Attachment does “ia ass 
ownership . e 626 


soheme as regards 





Vol. It] 


Attorney and client—Independent advice 
Altorney not bound to see that new attorney dies his 
duty— Contract Act (IX of 1872), $. 16—Hudauce 
Act (I of 1872), s. 111-—Prouf of good fuith of Attor- 
nay—Acovunts -- Attorney's Lill- of costs ~Taxation 
optional—Adjustment without tanation good— Re- 
opening of accounts after settlement of untaxed bulis. 


Although an attorneyis bound to have his bills 
taxed, yet he 18 not liable to have his bills re- 
exafnined, 1f he sues on a bond to pay a sum found 


on a settlement of untaxed bills to be due to him,. 


unless sufficient cause be shown, that is, there is any- 
thing open to suspicion. 

Webb, Inve, Lambert v. Sill, (1894) 1 Ch 78, 
Lawless v. Mansfield, 1-Dr. and War. 657; 58 RR 
808, followed. 

Morgan v Higgine, 1 Gif. 270 and Blagrare v. Routh, 
8 De.G. M. and G 620, referred to. 

Section 16 of the Contract Act and section 111 of 
the Evidence Act, read together, do not requre the 
attorney that in order to prove the good faith of the 
contract he must prove that all the accounts on which 
the contract is based are correct. 

According to the practice of the origmal side of the 
High Court taxation of the bills of attorneys is 
optional, and bills of costs are frequently adjusted 
without taxation 


Monohur Doss v. Remanauth Law, 8 C. 473, re- 
ferred to. 
. An attorney may be bound in certain circumstances 
to advise his client to take independent advice But 
when he bas done so, more cannot bo required of him. 
Tt is not his business to see that the attorney selected 
by his client fulfils his duties and is not guilty of 
any negligence. SHAMALDHONE DUTT r. LAKSHIMANI 
Desi, 36 O. 498 553 


nn Retainer—Revocation by  letter—Not 

walid—Crwil Procedure Oode (Act XIV of 1882), 

s8. 2 and 89—Continuance of authorivty—Bull of costs, 

taxation of—Iimitation— Cause of action, 

An attorney’s appointment can only be revoked 
with leave of the Court by a writing signed by 
the chent and filed in Court It cannot be revoked 
by a letter to the attorney. 

The canse of action for a suit by an attorney 
for his costs, arises when the work for which he 
was retained is completed. 


Coburn v. Colledge, (1897) 1 Q. B. 702, followed. 


Where the decree made in the suit, in which an 
attorney is appointed, directs that the chent shall 
personally pay to certain other parties certain 
costs to be taxed, the attorney's work continues 
till the taxation of the bill of costs. 

Lady Dela Pole v Dick, 29 Oh. D. 851, referred to. 
ATUL CHANDRA Guoss V. LAKSHMAN CHUNDER, 36 C 
609 830 
Award directed to be fled—Two awards alleged— 

Evidence of aneitrator, whether admissible to show 

nature of the first proceedings . 92 





——;— Provisions or incomplete award is nob an 
award which be filed s 


———-*—. Submission to arbitration not signed by all 
parties . 
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Award-—conold. 

Private reference to arbitration—Award 
betwen some of the plartiffe and defaendint—Not in. 
vulid but binding as betwean tha parties —Oljection 
as to stamp first taten in gesond appeal, 

An award made on a private reference to which 
some of the plaimtiffs and the defendant wero 
parties, is binding as between thoge parties. 

An objection, that an award is ineffective as it 
was not stamped, cannot be taken forthe first 
time 11 second appeal. JapuUNATH CHOWDHURY ! 
KAILASH UHANDRA 414 

equivelert tu judy ment —Bmding on parties— 

Partition directed by awird—Disailu'via of junt 

fimily—Waunt of jurwdrotwnr of arbitratir can be 

pun 

An award 15 equivalent ton judgment whether it 
was passed into a decree or not It is binding on 
the parties, and where an award directs partition 
to be effected it dissolves the joint family and from 
the moment of 1ts date severs their jomt interests. 

It 18 open to a party to urge and show that an 
award is not binding upon him for want of jurisdic. 
tion in the arbitrator. BHAURAO JIVAJI v. RADHABAL, 
11 Box L RB. 408; 33 B 401 431 


——Arbitration—Adjustment before filing of 
award—Adjastment not certified to Court—Execn- 
tion—Enquiry by execution Conrt as to adjustment 


608 


Babuana allowanceS—Property not sepa- 
rated from zemndurı—Payment of Road Oess by 
seminda-—Voluntary payment 646 


Benam], presumption in favour of 385 


Benamidar—Swit by or against—Benefic.al owner 
bound by decree—Presumption—Fraud 

When a Jenumider institutes a smt for. recovery 
of possession of the property, there is a presump- 
tion that he has mstituted the suit with the fall 
authority of the beneficial owner 

Gopi Nath Chobey v. Bhagwat Pershad, 10 O. 697, 
followed 

That principle has been extended to cases where. | 
the suit is against the benamidar. 

Abdul Gant v A. M Dunne, 20 C,.418, Kama 
Faama yo Wun-ul-lah, 38) A 39 nnd Mohunt 
Daty Nu Komu? Dawan, 4 O. W. N. 233, followed. 

Therefore, the boneficial owner cannot plead that 
the decree which was passed against his benamidar 
is a fraud upon her. FAKIR SHAI MONDAL 0. CHAND- 
MONI DASSYA 990 
Bengal Estates Partition Act. See 

ESTATES PARTITION ACT. 


— Landlord and Tenant Pro- 
cedure Act. See LANDLORD AND TENANT 
PROCEDURE Act. 


— Municipal Act (III B. C. of 
1884), ss. 202, 220 and 233—Piatform 
resting on sila of road—KEaisting for 50 years—Raght 
of Municipality to remore. 

Where a platform in front ofa house within a 
Municipality rests on the site of a part of a road 
and where it appears that the platform has been 
in existence for atleast 50 years Held, that the 
Municipality cannot under section 202 of the 
Bengal Municipal Act have any right to remove 
the platform, Goran. UHANDRA Das v. OBAIRMAN OF 
SANTIPUR 512 
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Bengal Municipal Act—concld. 

——__—_—___—--—_ 8S. 243, 244 and 

. 267—Frection of hut without notice to Commis- 
ayveners—Fatling to remove hut uhen required to do 
so— Two distinct offences. 

Section 243 of the Bengal Municipal Act forbids 
the erection of huts without a month’s notice to the 
Commissioners, and if any one erects a hut without 
such notice he is liable to punishment under the first 
portion of section 267. The Commissioners may take 
action under section 244 instead, bub they are not 
bound to do so. 

Erecting a hnt without notice to the Commissionors 
and failing to remove huts when reqmred to do go, 
are two distinct offences. The habulity ta pay the 
daily fine as provided for in the last portion of section 
267 attaches only lo the second offence. CHAIRMAN, 

* Howran MUNICIPALITY v. GOLAP! Bewa, 10 O.L KA 


244 939 
8. 261 —Brick-burn- 
tng business—Fee for license. 

Where the Commissioners of a Municipality 
have not fixed any local limits within which the 
business of brick-burning may be carried on, nor 
have they granted any liconge, and no scale of 
‘fees wis approved by the Commissioner of the 
division, the Municipality cannot bring any suit to 
recover fees under an alleged license to carry on a 
brick-burning business, CHAIRMAN BANSBRRIA Mu- 
NIOLPALITY t. KARUNAMOY Ganeunt, 10 O. L.J 22 


944. 

——— 8. 267 939 

——— Public Demands Recovery 
Act. Sre PUBLIC DEMANDS Recovery ACT. 

— Tenancy Act (VIII of 1885)— 
Horticultural pur posers, land let for—Appluabrlity of 
Bengal Tenancy Act—.loceptance of rent from trans. 
teirce in name of old tenant—Luference from fact— 
Question af lato—No recognitwn of tranyer—Adierse 
possession of limited interest—Presumption of perma- 
RARCY. g 
Where land is originally let out for horticultural 

purposes, the provisions of tho Bengal Tenancy Act 

will apply in deciding tho question of title to the land. 

Where rents were received by the landlord from tho 

transferee of an old tenant in the name of tho 

latter, the question of the correct influence to 
be drawn from that fact is not one of fact but of 

Jaw. ‘i 
The receipt of rent from a transferee not on his 

own account but as an agent and in the namo of the 

transferor, the tenant, is not a recognition of the 
transfer. 

Khoodeeram v. Rookhhinee, 15 W.R. 197 and Rasamoy 
Pukat v. Srinath Moyra,7 © W. N. 182, followed. 

A limited interest m land may be acquired by ad- 
verse possession. 

Where land was let as garden land with special ro- 
servations regarding trees, the fact that the land has 
been used as bastu land for the last 40) years will make 
no difference, and there will be no presumption that 
the lease was a permanent transferable one, and if the 
tonant choso to build on tho land, he must be held to 
have done so at his own risk. 

W. AL Grant v. Mrs Robinson, 11 C. W. N, 242, dis- 
tinguished. Dus Narain Durr» Barpya Naty 148 
S. 5, sub-section 
_ ()—Presumption—Tenure-holder—aiyaty inter: 
+ est—Test 


— m. 
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Bengal Tenancy Act—contd. 
——— SS. 22 and 85 (1)— 

Raiyat’a interet purchased Ly landlord—Under- 
. raryat under oral sub-lease, right of— Merger, docti ina 
of—Applicahility in the mofussil—Occurancy right 
may cease, not the entri snterest of raiyat—No 
eatinguishment of holding, 

Where the plambff held land as under aiyat 
under an oral sub-lease, and the rurņat sold his 
interest to the landlord who let it out to the 
defendant who dispossessed tho plaintiff: Held, that 
plaintiff's interest in the land did not come to an 
end and that ho was entitled to recover 

It is doubtful whether the doctrine 
applies to lands in the mojusil. 

Woonesh Chander Go plot. Ray Narain Roy, 10 W. R. 
at p17; Jbaxte Nath + Gokal Chunder, 190 760; 
Proyunno Nath v. Jogu: Ohunder, 8 C L. R 159, 
referred to. 

Where the rajut transfers his interest to the 
landlord, ocoupancy right and not the entire interost 
of the raiyat ceasos to exist under section 22 (1) of the 
Bengal Tenancy Act., so that there is no extingnish- 
ment of the holding. 

Jauadul Haq v. Ram Das Saha, 24 O. 145 and 
Ram Mohan v. Kachu, 32 O. 386, referred to. 

Therefore, tho holding continuing in favour of tho 
undei-rviyal, there is a continuing intermediate mter- 
ost between that of the landlord and the under-rar, at 
whioh furnishes an answer to any claim under section 
85 (1) of the Bengal Tenancy Act by the landlord 

Amiutlak Mahomed v. Nazir Mahomed, 31 C. 983, 
and Amirullah Mahomad v. Nazır Mahomed, 34C. 104, 
referred to. 

Peary Mohan Mookerjos v. Budul Ohardra Bagdi, 
28 C. 205, distinguished. Lat MAHOMED Sagxar č. 
JAGIR SHRIKH Marnik, 13 O W N.913 654 
S. 23—T eesa—Cusiom of 

cutting and appropriating when felled—Onus—Limit. 

ation Act (XV of 1877), sch, LI, arts, 36, 48 and 49. 

The cnstom of cutting down trees and that of 
removing them aro two quite different things 

Tho property in trees felled is ordinarily vested 
in the proprietor of the land unless there is any 
custom to the contrary. 

Nafar Chandra Pal Chowdhur: v, Ram Lal Pal, 
22 0. 742, followed. - 

The onus rests npon the tenant to displace by 
proof of custom or otherwise the presumption that 
the wood belongs to the landlord. 

Artiolo 48 or 49 of sch TI of the Limitation Act, 
1877, apples to a suit by the landlord for compensa- 
tion for removal of trees from the land against the 
tenant defendant, and not article 86. = 

Mangun Jha v. Dolhin Golab Koer, 25 O. 602, 
CF. B.); 20 W. N. 265, followed MOHAMED HANIDAR 
RAHMAN v. ALI FAKIR, 10 C. L. J. 26 955 
~ sS., 29, cl. (b) and 

Proviso (H)—Enhancement or ground of im. 

provement—Burden of proof. 

A landlord to eñtitle himself to recover more 
than the rate indicated in clause (b) of section 29 
of the Bengal Tenancy Act must establish tho 
conditions set forth ın the secondeproviso; that is 
to say, wher the enhancement sought is on the 
ground of improvement, it is ipcumbenton him to 
show that the improvement has been effected,and 
that it exists and substantially@ produces its 
estimated effect in respect of the holding. BAMANATH 

660 








of merger 
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Bombay District Municipal Act 
(XXVI of 1850), S. B—Ag cement permitting 
sia fo be used for selling meat, wthdidy nf— Ultra 
vires coatruct—Bamlay Diti: t Municipal Act (JII 
of 1901), 352 and 139, Whether incaled contracts 
under old Acis sawd from the aperarun f a 
189, 

The plaintiff alleged that the shop in suit was sold 
by the Municipality in 1862. with au agreement on 
tho part of the Municipality that the shop was to 
be mused for selling ment, that the right ao created 
was saved by section 2 (a) and (b) of the Bom- 
bay Distmet Municipal Act, 1901, and that the 
Municipality had no mght to prevent plaintiff from 
selling meat in his shop 

Heid, that under aection 8 of Act XXVI of 
1850, which was in force in 1862, the Commissioners 
had power only to make all necessary contracts forthe 
purposes of the Act, but as the Act conferred no 
unthority on the Commissioners to grant or with- 
hold lheenses for the sale of meat or to make 
rules or bye-laws ‘prescribing the places in respect 
of which licenses might be granted for the sale of 
meat, o the agreement, that the shop wasta be used 
for selling meat, could not have been a valid contract 
under the Act. Plamtif could not therefore, have 
nequired any right which could be saved from the 
operation of section 139 by section 2 of Act IM 
of 1901. As the agreement rehed on could not 
have been entered into under the previous Munici- 
pal Acte, it could not be deemed to have been 
entered mto under Act ILI of 1901 by virtuo of 
rection 2 (1) (b) THE SAIKARPUR MUNICIPALITY v. 
Vasaro, 35. L,R 49 368 
——_-—-—— ———_-- (Nl of 1901), ss. 

2, 139—Whether invahd contracts under old 
Acts saved from the action of 8 189 368 

368 


~-_—_—- 8. 139 
——— Police Act (IV of 
1890), s. 44 ` 494 
—_—— High Court Rules, Rule 

305 294 





—— aana an Rule 377 — Meaning of 
words.“ Unless the Cout ora Judge gires special leare 
to the contrary — Whelher leare can be given ajter 
giving notice ~Practice—Contempt of Court —Serrice 
of notice upon attorneys insufficient —Perronal ser- 
vice necessary Irregular order of Gout Appear- 
anc*, whether amounts to waner of ob ectiont ar to 
inrilidity of ordei 
The way in which the words of Rule 377 “ Unless 

tho Court or n Judge gives special leave to the 

contrary” may be read is that it 1s open to the 

Oourt or Judge to give special leave to the contrary 

at any time In any emergent matter where a 

notice of motion has been given for less than four 

days. the Court, if it thinks fit, can give special 
leave under the rule ajter such notice hasbeen given. 

In India there 18 no distinction between ‘‘ attach- 
ment” and “ committal” and as committal is m the 
nature of a criminal proceeding it isof the greatest 
possible importance that all applications to commit 

a person for contempt of a High Court’s order must 

be served uporw him personally There is no greater 

danger than to hold that service of notice for 
committal of a person to jail is sutticient if it is 

made on his attorneys alone and 18 written in n 

langyage whéch he did not nnderstand and which 

was never explained to him, Therefore, where 
e 
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Bombay High Court Rules—coneld. 


an application is made for disobedience is is nueces- 
sary not only that order should be served upon the 
defaulting party, but the notice tocommit for dix- 
obedience thereof should also be served upon him. 

If a man appears before Court in obedience to 
an invald order he cannot be said to have wired 
his objections relating to tho validity or invalidity 
of the order Appearance is not a waiver of the ob- 
jection on the ground of irregularity m n case 
affectmg the liberty of tho subject Bar NMOOLIBAL 
e CHUNI, 11 Box. L. R 860 


— Prevention of Gambling 
Act (IV of 1887), S. 6--Interpreta’ oi of 
the section -Special warrant, meaning of---Police 
oficer to be swcified in the narranf—Anthnty to 
xearch cannot be delegated, 


A warrant issued under section 6 of the Bombay 
Prevention of Gambling Act must rpecify tho officer 
to whom the authority is given, and the ouly per- 
son who can exeerte the warrant is the officer 
therein named. The offleor cannot delegate tho 
authority to execute the warrant to another officer. 
Empraor v. Mirar, 38. L. R. 66 


—— Regulation (lof 1800), s. 13 — 
Limitation Act “XV of 1877), » 19 —Moriyage 
effect a before th” poration of Limitation Act (XIV 
of 1859 )—Redemption- Limi’‘ation—Acknou ledg- 
meat— Jlortgage property did d amung mor 'gayees — 
Ackn nel-dgment by ea h mortgiges wt respect of his 
oun shavre—Va'idity if ackanieledgment—Mecrt saqe- 
debt adeiaced in Slikkai corm—Redempt oe i 
British comm—Whe her a m itgaree can adl to th: 
anor tqage-debt the settlement erpneer and jadi paid 
by hyn 








The earliest law which placed a limit of time 
upon suits by mortgagors to redeem the mortgaged 
property was Act XIV of 1859, and section 13 of 
Regalation I of 1800 did not affect suits to redeem 
mortgages. 

Where all the heirs of a mortgagee, holding sepn- 
rate portions of the mortgaged property, have on 
different occasions signed separate acknowledgments 
that they were mortgagces n icspeet of their re- 
apective shares holding from the mortgagor, the 
requirements of section 19 of the Limitation Act 
XV of 1877 are antishcd and the acknowledgment 
is good Bhogal v Amitlal, 17 B 173. distingu- 
iphed. 

Where in an old mortgage the 
had been advanced in Shikkai coins : 

Teld, that, as the dealings between the parties 
had been m currency, the redemption money should 
be that amount of the present currency winch 
would correspond with the amount of the currency 
constituting the mortgage debt, and that the mort- 
gagor would be entitled to redeem on payment of 
money in British currency calculatod accordimg to 
the value of the Shihkai com. 

A mortgagee is not entitled to add to the mort- 
gage-debt the settlement expenses and judi paid 
by him to Government for his own benefit and 
under his own agreement with Government, bnt 
a local fundcess stands on a different footing and 
be added to the mortgage-money by the 


mortgage-dobt 


may ki 
mortgagee HIRALAL r, NARSILAL, 11 Bow. L. R, 
318 469 


. 
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Bombay Regulation (ll of 1827), 8S. 
~Pleader-—Alisbeharionr—Pleader procuring the 
pating of a resolution denouncing a High Court 
Judge—-Diseiplinary power of High Courte Suse 
pension, 

Pleaders are a privileged class enrolled for the 
purpose of rendering assistance to the Courtsin the 
administration of justice. Their position, training 
and practice give them influence with the public 
and 16 is directly contrary to their duty to use that 
influence for the purpose of bringing the adminis- 
tration of justice ito contempt. Therefore, a 
pleader who invites and procures tho passing nt 
a public meeting of a resolution contemptuously 
denouncing or protesting against the conduct of a 
High Court Judge, is guilty of misbehaviour with- 
in the meaning of section 56 of Bombay Regula- 
tion II of 1827. Govesxmext PLEADER t. JAGAN- 
NATH, 33 B. 262; 10 Bow. L. R. 1169 2 


Burma Boundaries Act (V of 1880), 
S. 1 7—Decision of Boundary Officer as to disputed 
boundary—Jurisdiction of Ciril Court to ertertain a 
suit regarding same boundary. 

Under section 17 of the Boundaries Act, the order 
of a Boundary Officer in respect to a boundary is 
conclusive subject to tho provisions relating to 
appeals from such order. Therefore, a Oivil 
Court has no jurisdiction to entertain a suit in 
respect of a disputed boundary finally and conclu- 
sively fixed by the proceduro described by the 
Boundaries Act. Ma On Bwin v.-THa Yan, 6 
L. B. R. 7 351 


Municipal Act, 


——— (III of eee 
s. 92 (2) and (3) 35 


S. 180—Surisdiction of 
Court to considor nature of direction by Manici- 
pality—Lawful direction 
Bill of Exchange—Drawee—Person named 
as drawee cannot substitute third person ng 
drawee--Acceptance by substitnted person not 
binding 
Biraja Home, performance of, essential to a 


clam by inheritance to the estate of Qure 385 
Bond, agreement to lend money if not a 
bond 432 


Boundaries—Z ue criferion af land demosed- - 
Specification of arca—Construction of deed, 


Speaking generally the boundarics given m a con- 
veyance are the true criterion of the amount of land 
conveyed, thatis, where there is a description of 
lnnd in a document setting forth the boundarics and 
specifying the area, the land within the boundaries 

asses by the decd It is not, however, an absolutely 

ard and fast rule. The true construction to be put 
upon a deed is that which will as far as is possible 
bring its several provisions into harmony with one 
another and capress most nearly the mtention of 
the parties, 

Herrick v Rwby, L. R. 1 P. C. 486, referred to. 
ANNADA Prosan v. Maturrs LAr, 130. W. N. 709; 
NC. L.J B85 123 
Burden of proof. “ce Crsrtox. 


——— Snit for trespasser’s eject- 
ment—Plnintiff mnst prove his digpossession or 
ouster 
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Burden of Proof—concid. 


— ~ Person asserting that a 
sister or sistcr’s son excludes collaterals is bound 
to prove the assertion 











aaa Suit for possession—Plain- 
tiff bound to prove possession within 12 13s 
~- uit by objector for de- 
claration of right—Bnurden of proving bonu fide» 
of transaction 268 








———_——_—— Action against Government 
for infringements of water rights—~Plaintiff to 
prove special damage 325 


_— Prosecntion to prove for- 
feiture of pardon 


Thak Map-~Piona facie 
513 


case 





Decree-holder should prove 
part-prayment to be in the hand-writing of tho 
jadgment-debtor 524 





Possession of foreign 
liqnor for private use or 


543 


Marino Insnrance—Condi- 
tions precodent—Assurel ty prove complinnco 
with conditions precedent 5 


spirit or fermented 
gale 








Enhancement on ground 
of improvement—Landlord to prove improve- 
ment 





————— fuit on a bond executed 
by an illterate woman—Plea of ignorance 810 


Gift to defraud creditor 





—Snit to sct aside gift 


—— ~ Enhancement of ‘rent— 
Landlord to establish ground of increase 828 








—_—— Executant of document 
pleading minority—Promisce to prove validity of 
contract 





i Application to act aside 
sale—Applicant to prove fraud 
Person not recorded as 





under-propietor is bound tu prove his title, 

The burden of proving that a person, who is not 
recorded as an under-proprictor, is an under-proprictor 
lieg on the person making the assertion. 

Maharaja Jagatjit v. Suraj Baksh, 8 O. O. 145, Raja 
Bhagwan Bakhsh v. Mazhar Husain, 9 O. C. 167, reliod 
upon Cuan NARAIN Sınan Rag v. Sri KRISHNA 
Din 
m Agriculturist Brahmans of 

Mouza Rawal in the Rawalpindi District, whether 

governed by custom or Hindn Law 9 
—— Right of adopted son to 

succeed collaterally—Onus lies on adopted son 943 
Tenant claiming Prope 





in trees—Onus on tenant € 

nn —— Validity of gift—Onusg on 

956 

— Trusteo creating encum- 

berances for payment of postesettlement debts—~ 
Onus of proving breach of trust 

—__—__—_—_-——- Burden of 


~ 


doneo 








froving date of 
death 977 


Vol. It)” 


Butwara papers—Admirsibility in evidence— 
Evidence Act (1 of 1872), ws. 9 and 18—Estate Par. 
tition Act (VHB. C of 1876), # 57 


The partition paper prepared under section 57 of the 
Estates Partition Act is admissible m evidence under 
section 13 of the Evidence Act, as n record of a trans- 
action im which the mght to certain plots is re- 
cognised 

The field book or chitta which describes the various 
plots is also admissible under section 9 of the Evidence 
Act, as explanatory of tho partition paper, which 
ee the chitte might be very difficult to under- 
stand 


Drobo Moyee Goemanee vy Dhurmo Doss Koondoo, 10 
W R. 197 and Uopil Chunder Shiha v. Madhub 
(hunder Shahi, 21 W R. 29, distinguished. SHEIKH 
JAKI Maxoon v, Dixo BANDHU 367 


Calcutta High Court Rules, Appellate 
Side, Part JT, chap 4, rule XX 844 


Cause of Action-—suit by attorney for costs 
_—Dato of accrual of cause of action 830 


Central Provinces Land_Revenue 
Act (XVIII of 1881), ss. 68, 74, 78, 
83 and 152 —Jwiisdiction of Civil Court—S8ut 
Jor cancellation of order of Settlement Officer under 
e T. 


Where there was no dispute that the plaintiff was 
in possession as plot proprietor and the sole ques- 
tion was whether he was entitled to hold wholly 
or partially freo from revenue as against the other 
Malyusars of tho mehal and the Settlement Officer 
recorded that the plaintiff was liable to pay ront: 

Held, that this was a caso under section 74 of the 
Central Provinces Land Revenue Act and not under 
section 68 , and as an investigation under section 74 is 
not included within the scope of section 78, section 83 
is of no avail in sucha case; and under section 152 the 
Civil Court has no jurisdiction to cancel the decision 
of the Settlement Officer 

Ram Lal v. Sett Fateh Chand, 11 O. P. L. R. 45, re- 











ferred to, BENI RAM Sartues v MAHONED Asrul 
- 3.74 69 

em aaa aan Sa 78 69 
img agama nagan agan Ba 833 69 
s. 152 69 


Charge to Jury—sdiection—Proof of pe- 
tious convictions against accused—Judqe charging 
Jury that they wore proved—Effect of misduection on 
sentence and rei dict. 

Where, in a Sessions case, the Judge told the Jury 
that certain alleged prior convictions egamst the ac- 
cused were proved instead of leaving 1b to them to 
decide whether thoy were proved*or not. 

Held, (1) that ıt amounted to a misdirection, (2) that 
tho misdirection did not affect the conviction of the 
accused as the qugstion of prior convictions can be 
gone into only after the Jury returns their verdict, 
and (3) that though it affected the question of sen- 
tence ghe Court was Qot prepared to interfere seeing 
that “the sentegces passed wero not too severe, 
Taoorfpatri RAMA GOWNDAN t. EMPEROR 34 


on Mi direction 
Chitta, odinissibility of, in evidence 


517 
513 





GENERAL INDEX. 


1011 


Civil Procedure Code (Act XIV of 
1882), S. 2—Decree—Order directing accounts to 
be taken—Adjudication deciding suit. 

If an order, in precise terms, direct accounts to 
be taken, itis within the meaning of section 2 of 
the Civil Procedure Code, 1882, and is appealable. 

Rahimbhoy v. C. A. Turner, I8 I. A. 6, 15 B. 155 and 
Covenji v. Moranji, 9 B. 188, referred to. 

Whero a certain charge, one of the matters in 
suit, contained a formal covenant to pay a certain 
sum of money, and the effect of the decision of tho 
Court is that the defendant is not hablo to pay it- 
Held, that the decision 1g a clear adjudication deciding 
the suit so far as that chargo is concorned, and it is 











a decree aud, therefore, appealable. SHamMALDHONE 

Det v. LAKSHIMANI DEBI, 36 C 493 

— S. 2 830 
S. 13. See Rus-Jupicata. 
ss. 13, 43, 647— 


Execution pi oceedings—Judgment-debtors objection— 
Certain property not included in objection by mistake 
-~ Second objection, whether barred. 

A judgment-debtor objected to an attachment of 
certain property, but by mistake omitted to mention in 
his objection cortain houses in respect of which ho 
filed another objection before sale : 

Held, tbat the jadgment-debtor could make the second 
objection and that section 13 or 43, Civil Procedure 
Code, was no bar to such objection Held, further, 
that the objection by a judgment-debtor is a proceod- 
ing taken in consequence of and as incidental to an 


application for execution by the decrec-holder. Har 
PRASAD r, RADHA KRISHAN 105 
- ss. 13, 258—Ros- 











judicata-—Mattur in issue tn the first and second pro- 

ceeding diferent—Pait payment. 

Tho docree-holderg obtained two decrees on foot 
of two mortgages. They applied for execution of onc 
of the decrees, which had apparently bocomo 
time-barred, alloging that the judgment-debtor had 
paid the proceeds of certam timber in part-pay- 
ment of the decree. Payment was not proved and 
the application was rejected. Then the decree- 
holders made an application to execute the other 
decree Here also they made an allegation that n 
part payment had been made out of the sale pro- 
ceeds of the timber: Held, thatthe plea as to part 
payment by sale of the timber was not barred by 
tesa judicata by reason of its having been adjudicated 
upon when the application for execution of the 
former decree was disposed of. 

Held, further, that a part payment of n decreo 
could be recognised although the same had not been 
certified to tho Court under section 268 of the 
Code of Oivil Procedure, 1882. Roshan Singh v. 
Batadin, 26 A. 36, referred to. Oupa BIHARI PANDE 
c MABADIR SAHI 524 


— m c S. 1 3—Res-judicata—Ex- 
parte decree —Defence which ought to have leen raised 
but not ratsed—llea of estoppel Ty res judicata to 
prerail cven uhen its effect would Le to sanction an 
uleyality—Hiidence Act (Lof 1872), 8. 116-—Koetoppel 
—Bhagdart Act (Bombay Act V of 1862), 8 8—Voul 
possensory mortyage—Mr yagor in prasessio’ ag 
tenant— Tenancy ayieements-wheth*r void. 

Tho mortgage of certain land was unlawful and 
void, being agaist the provisions of section 3 of 
the Bombay Bhagdari Act. The mortgagor and, 
after his death, his heirs were in possession as 
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tenants. Once the mortgagee had obtained an ex 
puite decree for rent against the mortgagor In an- 
other suit for rent aguinst the heirs of the mortgagor 


Held, that if the defence of the mortgage being void 
and the tenancy agreements being consequently void is 
good in the present suit, it was equally good and ought 
to have been raised in the previous suit, which had 
resulted in an es parte decreoin favour of the mort- 
gagee 

A plea of estoppel by ves judicata can provail 
eyen where the result of giving effect to it will 
be to sanction what is illegal or prohibited by law. 


IE the legality of an act 18 a point substantially 
in chapute it may be a fair subject of compromise 
in Court hke any othor disputed matter and thus 
become res plicata Similarly, 1f it is abandoned 
or not put forward by defendant it must, having 
regard to tho provisions of section 18, be deemed 
to have boen decided against him. Great North 
West Cential Ltaulway v. Char'ebois, (1899) AC. 124, 
referred to, CHHAGANLAL v, Bar HARKHA, 11 Box 
L. R. 345 530 


c ss. 13, 30—Arrucu- 
tun under seclton 30 pi? ented too laté—Suit di - 
mied ow that groumd—Res-judicata —Subsequent 
out not barred 


In a gwt the Court decided that the appheation 
for permission to sue on behalf of other persons 
interosted, under section 80 of the Civil Proce- 
dmo Coda, 1882, had come too late, and dismissed 
the sut Held, that the suit could not be said to 
havo been finally decided lt could not operate as 
reo gudic itu to a subsequent gut brought upon tho 
samo cause of action. Pas tum Giry Narbida Gu, 
21 A 605, referred- to. PHIKNA v RAHMAT ULTAH 
BARDAR 622 


-——-——— $8. 13, 102, 103— 
Firat suit for redemption dismissed for default— 
Second suit not barred 630 


—— 8S. 13, “<£3—Transfer 
of Pioperty Act (LV of 1882), ». 88-—~Deposit of 
mortyage-money—Stit Jor redemption ant possession 
on refusal to uecept deposit Subsequent suit for pmo- 
Jits jrom date of deposit to delivery of possession 
barred 


A deposit of mortgage-money was made under 
section 83 of tho Transfer of Property Act, and notice 
issued to tho mortgagecs, who refused to accept the 
money Plambiffs thereupon brought » suit for re- 
demption and possession. This suit was decreod and 
plaintiffs were put in possession. Subsequently plain- 
tiffs brought tho present suit to rocover from the mort- 
gagees profits from the date of deposit to the dato of 
delivery.of possession 

Held, that the suit was barred under sections 13 and 
43 of the Civil Procedure Code. Plaintiffs were bound 
in their previous suit to ask for an account to be taken 
and for a decree for the surplus profits received by the 
mortgagees after the discharge of the mortgage-debt. 
Sheo Nath v, Gaya Prashad, 8 O C 302, Vinayak 
Shirrao Dighe v. Dattatraya Gopal, 26 B. 661; Kashi v. 
Bajrang Prasad, 30 A. 86, Rum Din v. hup Singh, 
30 A, 225, followed. Unrate. Gunzari Lin, 12 0. C. 
152 á 834 
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— — m S, l3 Fome sut— 
Res judicata—Proceeding under Land Acqmisitun 
Act (I of 1894) does not bar subsequent su't. 


A decision in a proceeding under the Land 
Acquisition Act cannot be treated as a decimon 
in a former suit so as to operato as rex judicata 
with reference to the property other than thas to 
which the enquiry under that Act related. Ram Chunde) 
Singh v. Madho Kumarı, 12 © 484,121 A 188, Chand: 
Prasad v. Muhaiaja Mahendra Muhendia Singh, 24 A 
112, distinguished . Dirgaj Deo v. Kali Charan Singh, 
34 C 466, Mahadev: y Nerlamanr, 20 M 269; 
Nobodeep Chunder (houdheryv Brojendio Lall Roy, 
7 C 406;9C LR, 117, reforred to Basant Deo vr. 
Krsuan Dreo 853 


a — §. 30--Apphcation pre- 
sonted too late—Dismissul of suit on that ground, 
effect of 22 


—— ss. 32, 34—Purtu» 
madle unde: sect on 32—No ob ection by the p'uimtiff 
— Ware. 


Certam porsons were made parties to the suit 
under section 52 of the Codo of Civil Procedure, 
1882, without any objection from a plaintiff. 
Ffeld, that the plaintiff must be deemed to have 
waived that objection and thathe could notbe allowed 
to make it a ground’ of objection in the second 
appeal. Musammat KAULA Devi t. Cuaazu 848 


S. 34 848 


ss. 36,66, 120,558 
— Order directing a party to appear wm pereon—Section 
not mentioned unde hich personal apperance o de - 
d —Appeal 

















Where a Judge acting under tho provisions of the Civil 
Procedure Code, 1882, ordered some of the defendants 
to appear in person, but omitted to quote tho section 
under which ho was acting. He'd, that the order was 
an order under section 120, and that as snch it was 
appealable under section 588 of the Code: He'd, far- 
ther, that an order under section 120, which gare no 
reason forit but merely said that 1t was necessmy 
that the defendant should appear in person, was not a 
proper order, ABDUL JALIL v. HUMBRA BIBI, GA DL J 


463 


S. 39— Revocation of at- 
torney’s appointment 830 





S. 4O—-Practice— drial 
of record im lower Court—Notice to pleader, if notice 
to party 


On the arrival of a record from the High Cowt 
on remand to thea lower Court, it was ordered that 
the pleaders should be mformed of the date fixed 
for hearing. This order was brought to the notice 
of tho pleader for tho defendant, but he did not 
inform his client of the order; ha the case was 
decreed er parte . He'd, that the presumption that 
notice to the pleader was goog notice to the party 
has been rebutted by the facts in this *ense ; 
that the notice in this caseto the leader was not 





“ notice to the defendant and that the et parte decree 


SANDYS v.°UpenDBA CHANDRA 


ought to bo set aside. 
547. 


Sınma Roy. 13 0. W. N, 142 . 
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Civil Procedure Code—(1882)-—contd 
$8.43. Sees, 13 (Surra). 


eS. 43 —Plamtiyy prima 
facic entitled fo possession—Onus of piomng that 
evse Jalla under 5. 43 16 on defendant—Plaiatift’s non- 
possession at the time of prior suat does not dis- 
charge the burden. 

At partition a certain premises fell to the lot of 
the*plaintifts After partition, in 1898, the plaintiffs 
brought a suit for recovery of a portion of the pre- 
mises which had fallen to their share In the prior 
suit they had not mcluded in thorr claim the portion 
now in dispute + Meld, that the plaintiffs being p? imn 
Jare entitled to recover possession of the premiecs 
it lay upon the defendant¢ to bring the case within 
the provisions of section 43 of Act XIV of 1882 Tho 
mere fact that the plaintiffs were not in possession of 
the particular portion now claimed at the date of the 
prior suit did not bring the case withim the section. 

Afuonshee Buslour ltuheem yv Shumsvonnissa Begum, 
NM I A, 551; Amanat Bibi v. Indud Husain, 15 C 
800, 15 I. A. 106, referred to. BHIDBA v. DALPAT IIS 


S. 43—Same cause of ac- 
tior—Firat sut for possesston—Second suit for 
arrears of rent— Whether se: ond swit barred. 

The property m suit was a houselet on an agrco- 
ment under which the tenant undertook to vacate 
the premises on a month’s notico, The notice was 
duly given but the tenant did not surrender The 
landlord sued for possession and obtumed a deeree, 
and subsequently he bronght a suit for arrears of 
rent duo under tho lease : 

Held, that the causes of action in the two 
suits were clearly different and distinct, and hence 
the second suit was not barred by section 43, C. P. C. 

The cause of action for any portion of the rent is com- 
plete when that part of the rent 1s duo and is unpaid ; 
the cause of action for recovery of the property 
does not ariso unless the tenancy is determimed. 
The one is founded on tho obligation to pay for the 
occupation, the other on an obligation to withdraw 
from the occupation. 

Penkoba v Subbunna, 11 M 151; Gulla Seranna 
v. Macanti Ramanadhan, (8 A.No 614 of 1905); Lales- 
gor Dabin v. Janki Bibi 19 O 615; Tirupati v. 
Narasimha, 11 M 210; Manohar Lall v. Qowi 
Sankar, 9 C. 283; Mews Kuar v Banarsı Prasad, 
17 A. 588, referred to 

Shumunga Pillar v. Syed Gulam Ghose, 27 AL. 
116, distinguished. SUBBARAYA Onerri v. RATHNAVELU 
Cuert, 5 M. L. T. 105 

















S. 43—Suit for redemp- 
tion and possession om rofusal to accept deposit— 
Subsequent suit for profits from date of deposit to 
delivery of possession barred 834 

—_— S. 45—-Maltifarrousness — 
Misjoinder of paitien and causes of action—Pervons 
claiming different plots of liyd situate im the sume 
zamindari mide defendants in on? sut—Drelaratory 
awit 
The plaintiffs applied toa Revonuo Court for par- 

tition. Differont persons preferred objections claiming 
different plots of land appertaining’ to the cstato 
under partition. Ghe plaintiffs brought a suit ina Oivil 

Codrt for a declaration of thoir title and impleaded 

all objectors®as defendants to the suit Held, that 
the suit was not bafl for misjoinder of parties and 
causes of actiof ZAHID Hussain Y ZAFAR HUSSAIN 

B A. L, J.e156 











GENERAL INDEX. 


1013 


Civil Procedure Code—(1882)—contd. 
S. 53—Amendment of 

plaint ın Second Appeal 77 
— S. 53——Amendment of 

plaint—Suit for rent can be converted into a sutt for 

compensation for use and occupation 

A suit for rent can bo converted by amendment 
into a suit for compensation for use and occupation. 
Jang Bahadur v. Ehsan Ali, 5 O O. 222, doubted Unrt 
Narayan SINGH r RAPAL Sincu, 12 0. 0 140 920 
ss. 59, 63, 578— 

Document allowed by fast Court to be produced under 

~ 63—Appellate Court's power of reversing decree on 

that ground only—Appe'late Court erroneously think- 
ing tha’ no other evidence if the document 15 ruled 

out-—Cirl Procedure Code (Act V of 1908), 5 115— 

Ret wion—Prwer of High Court to interfere. E 

Where leavo is granted by the first Court under 
section 63 of the Civil Procedure Code, 1882,-for 
the production, at a late stage of a caso, of a 
document which ought to havo becn filed along 
with the plaint under section 59, the uppellate 
Court can consider whether the leave was properly 
granted or not; but that Court cannot, in view 
of the provisions of section 578, revorse the decision 
of the firai Court only on the ground that the 
leave ought not to have been granted, unless tho 
appollate Court was satisfied that tho grant of 
leave had affected the merits of the case. 

Goshawm Tota Ram v. Rajah Rickmunee Builub, 
13 M.I A. 77; 3 B.L R. 34 (P C), 12 W. R 
32 (P.O), Ram Chunãe: Dutt v. Chunder Coomar 
Mundul, 13 M I A 181; Mahaderuppu v Srini- 
vaat Rrw, 4 M. 417 and Minakshi v. Ve'u, 8 M. 373, 
refcrred to 

Ifthe appellate Court does that, tho error amounts 




















to an illegal and irregular act within the moan- 


ing of scotion 115, Civil Procedure Code, 1908 

The policy underlymg section 63 of the Civil ` 
Procedure Code, 1882, is to exclude ovidence ng to 
the existence of which at the dato of the smt 
there may be reasonable doubt, and as to the genume- 
ness of which suspicion may rightly arse be- 
cause it was produced at a late stage of tho pro- 
ceedings. 

Devidas Jagjivan v. Pirjuda Begam, 8 B. 377 und 
Talenar Singh v. Bhugwan Das, 12 C. W N. 312, 
8 ©. L J. 147, referred to 

Where the Appellate Court crroncously thought 
that there was no other evidence if the document 
for the production of which leave was granted by 
the first Court, was ruled ont Meld, that there has 
been no proper trial and the High Court should 
interfere under section 116, Civil Procedure Code, 
1908 Mewa Lat Sanu v, KUMERJI Jua, 18 C. W. N. 
797,100. L.J 38 
—— 8S. 63 
———-—— S, 66—Order diroctin 
the personal appearance of a party 

S. IO00—Er.pate order 











absolute is not decree ew pirta 67 
: ss. 102, 103, 244, 
311 and 647—A4pplication to set aside sale— 
Dismissal for default—No application to set dismissal 
aside—Freoh applicttion cannot be made 
Where an application, under sections 244 and 311 of 
the Civil Procedure Code, 1882, for setting aside an 
execution sale is dismissed for default, the applicant 
is precluded from making a fresh application of the 
samo nature without making au application under 
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sections 102 and 108 to set aside the order of dismissal. 
Section 647 of the Code applies to an application 
undor fections 244 and 311. 
Thakur Prosad v. Fakivullah, 17 A 106, (P ©); 
22 I A.44,distingnished. Anvur RAHMAN MULLICK 
v. KORBAN MULLICK 156 
Na e ING S. 102—Redemption 
suit dismissed in default, ge of 630 





TO S. 103— Dismissal in de- 
fault of application to set aside sale 1 
s. 103 630 








S. 1LOB—Ex-parte order 
absolute is not governed > 8 108 67 
» I 20—0Order directin 
the personal appearance oia a part 3 
S. 17 1—Power of Court 
to call additional witnesses—Discretion 
aan S. 206—High Court 

Rales, Rulo 805—Decision of Question of right-- 

Appeal—Practice 294 
mama aaa §, 206—aAmendment of 

decice-—Decree in conformity with, judgment—No 

amendment can be made, 

The jurisdiction of a Court to amend a decree is go 
as to bring it in conformity with the judgment. 
Therefore, where the decree 18 already in conformity 
with the judgment the Court cannot amend tho decree 
so as to make it conform with the facts which the 
plaintiff should have alleged but had not alleged in 
his plaint. KABULA v MOHANNAD HASHIN 51 
pn ss. 211, 212—Decree 

awarding mesne profits but learing thou amount to 
be ascertained im erecution—Perrod for which mesne 
profits can be allowed by cevecuting Court—Interest 
on mesne profile to be allowed at Court 1ute—Col- 
lection charges und other legitimate ca; enses incurred 
by judgment-debtor should be allowed. 

Where a High Court in decreeing the delivery of 
possession of certain property directed that the decree- 
holder was entitled to mesno profits, the amount of 
which was to be ascertamed by Court exeouting tho 
decree. Held, (1) thatthe construction to be placed on 
the decree in accordance with the provisions of section 
211, C. P O., was that the decree-holder was entitled to 
mesne profits of the property from tho institution of 
tho suit until delivery of possession to him or until tho 
expiration of three years from the decree whichever 
event occurred first 

(2) That even where no specific mention of intercst 
upon mesne profits is made in A decree, intercst will 
be allowed. Œ ioh Chunder ahiri v. Shoshi Shikhtito- 
war Roy, 27 C 961 and Narpat Singh y Hur Quyin, 
26 A. 275, referred to. 

(3) That where the judgment-dobtor’s posscssion 
was lawful, he had not thrust himself into possession 
in defiance of others’ mghts and he had paid to Govern- 
ment revenue as a lambaid, ho was entitled to 
have what he had paid in tho way of Govermnent 
reyenuc and collection charges. Dungar Mal v Jus 
R.m, 24 £. 376, distinguished. Vipya Raw r. MOHAN 
Lab, 6 A.L J. 827 
——— S. 212 464 
S. 230—Judgment-dedtor 

etading arrest—False ubjections to ezecution— dp- 

plication for execution after 12 years from the decree, 

whether barred, X 

The decree-holder put in an application for exeou- 
tion of a decree after 12 years from the dato of the 
decree but within 3 years from tho last application. 
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Tho judgment-debtor had been dishonestly keeping 
out of the way when warrants for his arrest wero 
issued and, at times, taking false objections to the 
Held, that section 230 
of tho Code of Civil Procedure, 1882, did not bar tho ap- 
plication. 

Pattakaray. Rangasamı Chetti, 6 M. 365, referred to 
Beni Prasan v. Kasur Naty, 6 A L. J. 401 222 


SS. 232, 273— Decree 
against several persons— Whether one of the judy- 
ment-deblory cin attach the decree in erecution 
nj hi awa decree against the decrce-halder—Attach- 
mert of decree w not asvignment of decree—Attacit- 
ment dees not piss awonerahip, 

Ono 5 obtained a decree against several persons. 
One of tho judgment debtors attached the decreo 
in exocution of his own decreo agaist $. As 
attaching creditor he appled to execute tho decreo 
he'd by 8: //eld, that as he had attached the deerco 
held by S he was cntitled to take out its execution 
against his co-judgment-debtors under the provisions 
of section 278 of Act XIV of 1882. “The rulo 
contained im section 232, Civil Proceduro Code, 
that a judgment-debtor who is tho asmgunee of tho 
decrece is not entitled to apply for its 
execution, does not apply to such caso. One who 
attaches a decrce ‘does not become an assignee of 
it, andits ownership uoes not pass to him. Tho 
equity which exists in ihe case of an agsigninent 
of decree to one of tho judgment-debtors, does 
not subsist im the caso of a porson who has ouly 
caused tho decree to bo attached. KALYAN BINGH 
v Damper SINGH, GA L. J. 664 62 


-————-— 8. 234—Hindu Law— 
Impartıble estate—Debts due by tho last holder— 
Liability of son for debts of his father, tho lnst 
holder—Mortgage decrees—Attachment of proper- 
ties during judgment-debtor's life-time—Execution 
against the sons—Execntion taken ont for the first 
time against tho sons—Custom forbidding alena- 
tion by holder of an impartible estato 8 
S. 244—Application to 
sct aside salo—Dismissal for default--No applico- 
tion to set dismissal asido—Fresh application can- 
not be made 156 























aman S. 244—Lransferee from 
auction-purchase! —Ti ansfeise from judgment-debtor 
mn possersion—Ttecnit ery of possession—Regular suit. 
A transferee from an anction-purchaser can recover 
possession of property from the transferee of the 
judgment-debtor by a regular sut and not by un 
application under section 244 of tho Code of Civil Pro- 
cedure, 1882. Bhagwati v. Banwari: Lal, 31 A 82, 
referred to Huma r. Axar SINGH 454 
—_—_— S. 244—Dismissal in de- 
tault of objection by judgment-debtor, at) 


mama c §. 244 —Transfer of Pio- 
perly Act (IV of 1882), s. 98—Decree not absolute, 
whether capalle of erecution—Porter of executing 

Court to direct a party to do what 18 not directed by 

the d crre to be done. 

A mortgage-decree did not direct accounts te ebo 
taken, and while it contemplated an @ccount king 
taken it was silent as to how thataccount was to 
be taken: Held, that it is not open to a Court exc- 
cuting such u decreo to direct a party tg do some. 
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thing which he is not directed to do by the dec- 
„Tree : 


Oliter.—An application for redemption or foreclo- 
snre of a decree Risi is not an application m execution 
under the Civil Procedure Code, but must be made 
in Court under the Transfer of Property Act; and 
until a deeree Ni! is made absoluto there is no 
decree capable of execution. djudiia Pershud v 
Bilder Singh, 21 O 818; Nundram v Babaji, 22 B 
771, relied upon JeHanain Cowassr i. THE Horg 
Micts, Larten, 88 B 273; 10 Bow L. R 1057 296 


SS. 244, 278—Ex-cu- 
tion—Legul representative of defendant ilang 
chaige on property attached and to be sold in execu- 
tion of deci:e—Claim to be investiga ed undar a 244, 





A claim preferred by the legal representative of a 
defendant in a suit asserting a charge on land, sold mm 
execution of the decree in that suit, to the extent to 
which he relieved it of liability under a mortgage, 
should be regularly investigated under section 244, 
Civil Procedure Code, and not summarily disposed of 
under the claim sections of the Code SuBRAMANYA 
Al1YAR 1. MANIKA MUDELEY 











ss, 244, 311 and 
588— Sale inegecution— Collusion—Bater vl im egw- 
larıty — Second appeal 


A salo was held in execution of a decree An 
application was put in for setting aside tho salo 
under sections 244 and 311 on the allegation that 
there was a material irregulanty, and that tho 
sale was due to a collusion betwoen tho opposite 
parties and the amen: 


Jeld, that the application was both under sec- 
tions 244 and $11,and second appeal did He to 
the High Court 


Golam Ahad Chowdhryv. Judhister (hundra Shaha, 
30 O 142; Bm Maharam Beni Persad Koeri v. 
Tokhi Rar, 3 0. W. N.86; Dhani Ram y. Chatubhu, 
A W.N. (1899), 184; Bihar: Singh v Mukat Singh, 
A. W. N. (1906), 3, referred to Lacuwan Misra v. 
Rauzas Sanu 983 


S. 248—Application in 
433 


accordance with Law 


ee Sa ABN Otee to gudg- 
ment-debter— Cowt must rasue though dot ashed for 
by deciec-holder 


Tt is the duty of the Comt to issue a notice 
under section 248, C. P C 1882, upon the judg- 
ment-debtor when more than one year had 
elapsed between the date of the decree and the 
application for execution, even though tho decree- 
holder may not hare formally asked for the issue 
of such notice 


Jagannath Khan v Bio onath Pal, 29 ©. 6580, 
followed. 

Ambica Perehat Singh v Sudha Lal, 10 C. 851 
(F B ) and Madho Prasad v. Kesho Prasad 19 A 337, 
distinguished. è 

Bipin , Betari Bitter v. Bibi Zohra, 35 C 1047, 
referre@ to, Statens v Kaspra Parsman, 10C L J. 
19 “os 341 
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ss. 257A, 258—<d- 
justment—Agrerment to gwe time—Applicaton 
mitially uxder 3 258 cannot be treated subsequently 
a3 one under 8, 257A. - 

On the dâte fixed for an execution sale the 
parties entered nto an agreement wheroby the 
jndgment-debtors undertook to pay Rs. 25 at once 
anda farther sum of Rs 25 in November next, 
and also agreed to execute a sale-deed of certain 
immovable property in favour of the decree-holder 
for the remainiug amount of the decree: J/eld, 
that the agreement was an agreement to grant 
time within the meaning of section 267A of the 
Code of Civil Procedure, 1882, and that agit was 
not sanctioned by the Court it was void and, 
therefore, on the strength of it the judgment- 
debtors were not entitled to ask the Court to record 
the decree as satisfied in fnll. 

Where an application is initially an application 
under section 258 of the Code, the Court would be 
right in rofusing to treat ıt subsequently as ono under 
section 257A Fatra Raut BABU SHAW Lan 991 


-—— —__. an 8, 258 —Filing of certifi- 
cate of aatigfactem of decree in Court— Attachment of 
degiee by decree-holder’s creditor—Allegation that 
satisfaction was filed t) de’eut c editar. 


There is no provision or principle of law which 
prevents a judgment-creditor from absolving hig 
Judgment-debtor at.any timo before any other per- 
sons have acquired a mght to realize the debt. 

After a decree hes been certafled ın Court as having 
been satisfied itisnot open to any creditor of the decree- 
holder to attach tho decree on the ground that satis- 
faction was certificd ın collusion between the judg- 
ment-debtor and the decree-holder to defrand the 
croditors of tho latter. 

There is no analogy between such a caso and the 
case of a fraudulent transfer under section 58 of the 
Transfer of Property Act SUBBIA PILLAI v. ALUIAR 
Rowruer, 5 M. L T. 72 


—— — ss. 258, 525, 526— 
Award—Arbitration—Adjustuent before fing of 
award—dd, ustment not crt fied to O. wt—Ewsecntion 
—Engniry by execution Cunrt as to ad, usi men, 

A and B referred their disputes as to certain money 
accounts to arbitration ont of Court, An award was 
made directing A to pay B a certain sum of money. 
Before the award was filed under section 525, Civil 
Procedure Code, A assigned to B certain debts as part 
payment of the amount awarded. When B 
made an application to file the award, A objected to 
the extent of the payment he had already made by 
way of assignment. The Court, nevertheless, passed 
a decree for the whole amount given in the award. 
B took ont execution of the decree A again objected 
as to the debts he had asmgned to B before the filing 
ofthe award He'd, that the assignment was not an 
adjustment of the decree m whole or in part within 
tke meaning of section 258 of the Code of Civil Proce- 
dure and the Court below was bound to consider what 
debts, if any, had been assigned before directing oxe- 
cution as claimed by the creditor. Section 258 was 
never intended to apply to a case hke this where the 
parties agreed between themselves that their debts 
were to be privately adjusted before any decree came 
into existence. “Gauri BINGA v. GAJADHAR Das, 6 
A. L. J. 403 








1016 


Civil Procedure Code— (1882)—contd 
S. 258—Part payment, 
524 





when can be recognized 





8. 258—Application un- 
der soction 257A cannot be treated as an under 
section 258 991 


S. 266 (C)—‘ Belonging 
to and occupied by’ meaning «f—Unused khurh & 
liable to attachmen*. 

The words “belonging to” in section 266 (o, 

-C P C, aro not synonymous with “occupied by”, 

the latter words are nota more repetition, but they 
quahfy the former words, “Occupied by” means 
“lived in by” or “uod for agricultural purposes 
by” Consequently an unused kKhurlt 18 liablo to 
attachment in execution of a decree ATTAR SINGH 
v Bracwan Das, 65 P R 1909; 104 P. W. R AN 


S. 266 (g)— Pensiong 
Act (XXUL of 1871), s 11—D finition of pol tical 
pensun—Property granted in Liew if cush p litical 
pension, whether can ba attached in exesution of 
d eree 


One K had been granted w pohtical ponsion of 
Rs 4,000 por annum for which the grant of n taluga 
was subsequently substituted at o given rent. 
According to the grant the taluga had to continuo 
in perpetuity in the manner ofan hereditary holding, 
Zamindart movwroos!, in possession of the granteo’s 
heirs and successors, provided they paid the revenue 
to Government. Since the grant the proportv had 
all along been treated by the membors of tho family 
of K as an ordinary Zaminadari holding - 


Held, that the property could not be treated as 
a political pension and was liable to attachment in 
execution of n decree Lachmi Narain v Makund 
Singh, 26 A. 617; The Secretary of State for India 
in Oounerl v. Ahemchand Jeychand, 4 B , 432, referred 
to. 

Held, further, that the word “pension” ın section 
11 of the Pensions Act, is used in its ordinary and 
well-known sense, namely that of a periodical 
allowance or stipend granted, not in respect of any 
right, privilege, perquisito or office, but on account 
of past services, or particular merits, or us compen- 
sation to the dethroned princes, their familes and 
defendants. ANNA BIBI?! NAJMUNNISSA BIRI, 31 A. 
382, 6A L J 519, 5M. L. T 388 100 


——-— m 8. 266 (x)—Toda Giras 
Allowance Act (Local Act VIE of 1887), s &—Attach- 
mert and reale of Toda Giras allowunce—“ Voney 
likely to be ome due,” meaning if 
The life-interest of the holder of a toda giras al- 

lowance cannot be attached or sold in execution of 

a money-(ecree. The words “likely to become duo” 

in section 5 of the Toda Giras Allowanco Act aro 

used in a restricted sense and do not apply to the 
life-interest but to something short of it AMARSANG 

v. JETHALAL, 33 B 358, 10 Bom L. R. 1201 271 


S. 276—Decree against 
Hindu son—Son’s rights attachcd—Father’s powes 
of ahenation after attachment. ee HINDU Law— 


JOINT FAMILY 268 


————— S. 276—Attachment— 
Rogistered conveyance oxecuted after attachment— 
Alienation void 350 
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m ss. 278, 279, 280, 

281, 282, 2B3—Fuecution of dreree—Mortgage 

deere? for sale—OQWwectien, ta attuchment—R-egular 

aut for declarat: n—Bona, fide transattion—Burden 
of proof. 

Sections 278-288 of the Civil Procedure Code, 
1882, do not apply to the exeention of a mortgage- 
decree for salo. 

Certain decroe-holders, who held a morigage-decrco 
for sale, had the mortgaged property proclaimgl for 
sala in excention of their decree The plaintiff, on 
tho basis of a sale-deed cxecnted in her favour by the 
jadgmont-debtor, put forward an objection to the 
sale Her objection was thrown out. She then 
brought a suit for a declaration that the share trans- 
forred to her was not liable to be sold as the pro- 
perty of the judgment-debtor The execution of her 
deed was proved and the ecxecntant admitted the 
receipt of consideration in fn! The judgment- 
creditors defendants contended that the burden of 
proving tho bonu fide of tho transaction in favour 
of plaintiff was on her, as she had intervened nnsuccess- 
fully under section 278, C.P O. 

Held, that as no objection could be put forward 
under section 278 and no enquiry under sections 279- 
282 could be made, there was no order of a Court 
in the way of the plaintiff, when he brought tho snit for 
declaration and as the document rehed on by plaintiff 
was froo from any adverse decision and was prime 
Juv gsauine, it lay upon anyone who challenged it 
on the ground of fraud or tho like to make good 
his allegations. 

Ram Nuth v. Bindradan, 18 A. 369; Nannhi Jar 
v. Zhu, 30 A 821, distinguished and not applied. 
RAGHUDAR Dayar r. Kaniz Husain, 12 O, 0.74 258 
8. 278—Claim by mirt- 

gagee—Dismisiut vf claim on ground that mortgage 

was discharged—Sulsequent aust for declaratwn that 
mo tgage wus subsisting—Valuation. 

A suit for n declaration that plaintiff's mortgage in 
respect of property attached in oxecution of a decree 
was subsiating need not be valued and stamped on tho 
amount of the attachment. 

Avishnasamt Naids v, Somasundaram Chettr r, 
30 M. 325, distinguished. FISHER ©. ARUNACHALLAM 
































CHETTIAR 22 
— s8. 279 258 
—— S. 280 258 
———— s 281 258 
nn S. 282 258 
——-—_-—_--— 8S. 283 258 





S. 283—Swt to set aside 
an order passed on a clam in reapect of attached 
proper‘ies—Right of plaintiff to hav , in such suit, a 
lien or charge in the mortgaged prop rties declared— 
Transfer of Property Act (IF of 1882), as 67, 99. 

A suit to set aside an order passed by a Court 
on & claim to properties attached in execution of 
a decree is one under section 288, Civil Procedure 
Code (XIV of 1882). In snch a smb plaintiff 
cannot ask for a declaration that he hasa mort- 
gage lien or charge on such properties 

A mortgage cannot be enforced, nor can the lands 
attached be brought to sale otherwise than in con- 
formity with the provisions of section 67 of the 
Transfer of Property Act e 

Bibi Phul Kumari v. Ghanshyam “isra, 35 0.202 ab 
page 206, referred to. Verra PanRapr t. Kanuppa 
PANNADI A 980 


be . 





. 
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——-—— S. 305—Application by 
guardian for permission to mortgago minor’s pro- 
perty—District Judge bound to ontertam mes Bs 


pleation 
c Sa SIO A—Land Revenue 

Act (Local III of 1901), s». 89, 210, 2LI—-N TV P. 

Tenancy Act (Local II of 1901), s. 159—Revisional 

power of Bourd ef Rerenue—Juriediction of Civil 

Court 

Two Revenue Court decrees, ono undor Act III of 
1901, and the other under Act II of 1901, woro 
consolidated and a house was sold in execution thorc- 
of. The judgment-debtor applied under section 310A 
of the Code of Civil Procedure to the Assistant Ool- 
lector who rejected the application. On appeal the 
Collector set aside the order of the Assistant Collector. 
The auction-purchaser then mado an appheation to 
the Board of Revonue for revision, but his applica- 
tion was dismissed. He, thereupon, mstituted a suit 
in the Civil Conrt for a decision that the order of the 
Collector and tho Board of Revenne were ultra vires 
and that the salo m his favour shonld be confirmed by 
the Civil Court: Held, whethor or not an appeal lay to 
the Colloctor from the order passed by the Assistant 
Collector, the Board undoubtedly had a power of Revi- 
sion, and that section 167 of Act II of 1901 did forbid 
tho Civil Court from interfering with that order. 
CHHAKAURI Kuan v. Prie BAKHAH Kuan, 6 A. L. J. 
164, 81 A. 279 32 


—. S. 310A—Transfer of 
Property Act (IV of 1882), s» 89, 104—No rules 
made by High Court under s 104—Sale held in pur- 
suance of an order under s. 89—Application of 8. 810A 
of Civil Proceduie Code to surh sale. 

Whero a High Court has made no special rules under 
section 10-4 of the Transfer of Property Act, section 
310A of the Oode of Civil Procedure would apply to 
a sale carried out in pursnanco of an order absolute 
passed under section 89 of the formor Act. THAN 
UHAND v. JAGANNATH, 381 A 346, 6 A. L. J. 518; 5 
BLL. T 386 400 














S. 31 1—Application to 
set aside salo—Dismissal for dofault—No applica- 
tion to set dismissal aside—Fresh application can- 
not be made. 56 

— S. BI I —Auction held at 
a time and plica different from that proclaimed— 
Sale, whether void—Irregularity—tllegality. 

The fact thata Court auction is held at a time and 
place differont from that mentioned in the proclama- 
tion does notrender the sale void taken by itself. 
It is not moro than an irregularity which docs not 
vitiate the salo. KRISHNAJI v. BOMANJI, 11 Box. L R. 


380 45 
sS. 313, 315—Ere- 
cution sale—Judgment-debtor huving no  saletdble 
interest—Suit by purchaser for recovery of purchtec- 
money—Right of surt—Limtation Act (XF of 1877), 
* Bch IH, Arts. 62, 97—Fraud ° 
A purchaser at a sale in execution of a decree can 
maintain a suit for recovery of his purclase-money 
when a third person succeeds in establishing his title 
to the property sold and it is found ¢hat the judg- 
ment-dobtor has yo saleable intorest ın it, And the 
puechaser is not confined to the special remedy 
proyided by | sabes 315, C. P. C., 1882; it is not 
only when the sale is set aside under section 8313 
that the purchaser i$ entitled to relief. 
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Hari Deyal Singh vy. Sheikh Samaudin, 6 O. W.N. 
240 and Nityanund Roy v Juggat Chandra Guha, 
7 0. W N. 105, followed 

Daab Ally Khany The Ts eoutors of Khojah Mohesund- 
deen, 3 C. 806 and Sowdamines Chowdrain v, Kishen 
Kishora Potdar, 12 W. R 8 (F BJ), distingmshed. 

Sundara Gopalan v. Tenkutararnda Iyyangar, 17 
M. 228, not followed ` 

Such a suit will come under art. 62 of soh II of tho 
Limitation Act, 1877, as thero was no “Gonsideration™ 
at all for the purchase-money. 

Hanuman Kamat v Hanuman Mandur,19 C. 123 
(P.C), 181. A 158, followed _ 

But if tho decree-holder advertised the property for 
sale as the property of his judgment-debtor knowing ' 
perfectly well all tho time that it did not belong to 
him, that would be fraudulent conduct for which tho 
purchaser who was injured by it would be entitled to 
relef. Rast Kumar SHAHA v Rau Gove SHAHA, 
13 ©. W. N. 1080 559 


—— — —— §. 31 6—lonfirmution of 
sale—Title becomes complete on the Wite of confirmu- 
tion, but relutes buck to the date of sale, 

In an auction salo the legal title of the purchaser 
to the pioperty is not complete until the sale 18 con- 
firmed. But if the sale is subsequently confirmed, the 
confirmation relates back, and the purchaser becomes 
tho owner of the property from the date of the origin- 
al purchase. Dagdu y. Pancham Sing Ganga Ram, 
17 B. 875; Chiddo v. Piars Lal, 19 A. 188; Adhur 
Chande: Banerjee v. Aghore Nath dio, 20. W N. 
589; followed; Amir Kazim v. Darba dal, 24 A. 475; 
Het Rum v. Buldeo, (1894) 24 A. W. N. 54, referred to. 
BIRAJ-UD-DIN V. ALUMTAZ-UN-NISA BI 


Sa aan S. 317—Purchase made 
in the name of one member of a joint family whether 
governed by the section. 

The object of section 817 of the Code of Civil Pro- 
ecduro is to check benamé transactions, The section 
has no application where the purchase 18 mado in 
the name of one member of a joint family on behalf 
of the family. HARI SINGH v SHER SINGH, 6 A. L. 


- 








J. 174; 81 A 282 210 
S. 351 856 
— S. 360 223 





sS. 365, 367, 368 
—Applicafion by legal remesentutires of a decensed 
party to be brought on the Ęaecord—-Discretion of 
Court to add legal repiesentative as party— Legal 
representative way apply, meaning of. 

Tho words, “ the legal representative may apply”, 
in sections 365 and 868 of Act XIV of 1882, do 
not mean that any person who chooses to apply, 
alleging that he 18 a legal representative, i3 to 
be accepted by the Conrt as such, whether his 
claim is disputed or not, y 

The inference 18 that only a porson whose status 
as a legal representative is not disputed or who 
has already established his claim to represent the 
deceased may make the application. 

The provisions of section 308, O. P. O., can only be 
applied when the applicant 18 tho legal representa. 
fave and not when he is merely a person alleging 
Inmself to bo such representative. 

The Court has necessarily to deade whether the 
applicant is or is not to be brought onthe record, 
but the Code does not say what the Court is to 
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do to that cud where thero is a dispute Section 867 
applics only to the case of disputes between per- 
sons claiming to be the representatives of a decoasod 
plaintiff. The Code does not direct the Court to 
make an investigation ; when there is a disputo in the 
caso with which it deals, it gives a discretion. 
VENULAPATI Magaza v. UGGUMUDI Sepa min O 


`M. L. J. 88 
SS. 367, 368 479 


—— ss. 371, 582—Death 
of one appellant— Withdrawal of sut ayainst 
another—Setting asule of dismissal of appetl— 
“ Sufficient cause” 

Two of the defendants against whom a rent suit was 
decreed appealed to the District Court The appoal 
was dismissed Ono of the appellants having died 
tho other preferred a second appeal. The case was 
remanded to the lowerappollate Court where tho 
plaintiff withdrew his suit on compromiso against 
the surviving appellant, whose appeal was allowed and 
tho snit dismissed against him, with the result that 
the entire burden of the decree was thrown upon 
the other defendant. The legal representatives 
of the deceased appellant now applied for permission 
to revive the appeal and prosecute it - 

Heli, that the petitioners were under the impreg- 
sion that as tho surviving appellant was prosecuting 
the appeal and challenging the validity of tho entire 
decrece, it would not be necessary for them to take any 
steps in the appeal; andthat their prosent application 
should, therefore, be allowed. CHANDRA KUMAR v. 
BANDHYAMONI, 86 ©, 418; 18 O. W. N. 3388 412 


— + —_— 8. 373 —Compromire de- 

` cree—Compromise stipulating that if the defendants 

should deviate from st the plaintiff would “revert to 

her right to claim "—Permassion of Cumt to ling 

°- fresh anit not obtuined—TWhether any permission was 
necssary in face of the compromise. 

Where ma compromise decreo in a suit it was 
agreed that if any of the partios should deviato 
from the compromise the other party should not 
be bound by it, and that if the defendants or any 
of them should deviate, the compromiso should be 
deemed null and void and the plaintiff should 
“revert to her right to claim;” and asn matter 
of fact ono of the defendants subsequently deviated 
from the compromise 

Heid, that the plamtiff was not precluded by 
the provisions of section 378 of the Code of Civil 
Procedure, 1882, from bringing a fresh sut upon tho 
game cause of action and that the compromise decree 
may be regarded as equivalentto an order granting 
leave to the plamtiff to withdraw from the anit with 
liberty to bring a fresh suit. GIBRAT SINGH t 
RAGHUBIR KUNWAR 


7 8. 375—Compromise “ re- 

lating tithe suit’—Compremise decree whereby ons 

f the parties was to redeem a houss under mort- 

cage—-Mortzaqee not a party t) tha sut—Suit to en- 

force redemption based on compromise decree, whether 
suctauvible—KEaecution proceedings, 

Purtics to a suit ontered into a compromiso whereby 
the lst defendant was to redeem a house under mort- 
gage and liver it tothe plaintiff The compromise 
was made derule of Court. The suit was for recovery 
certam of properties on the ground of the invalidity 
of a will and the mortgageo was not made a party. In 


F} 
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Civil Procedure Code—(1882)—conid. 


the present suit for the recovery of the houso based 
on the compromise deeree . 

Held, (1) that as the compiomiso related to tho 
suit within the meaning of section 375, Civil Proce- 
dure Code, tho suit for the recovery of tho house 
based thereon was maintainable. 

Joti Kuruvetappa v. Izari Swxsappa, 30 M. 478 and 
Tha Manager Sri Meenakshi Datustanam, Madura v. 
Abdul Kasim Sahib, 30 M 421, followed. * 

Venkatappa Nayanm xv. Thimma Nayanun, 18 D 
410, referred to 

(2) that the relief could not be claimed in procecdings 
in execution of the compromise decree, but that the 
appropriate remedy was by suit. Murucappa ASARI 


v AMRITHAMMAL 
oo S. 375—Decrec based 

on illegal compromise not bindin 865 
S. 3—Order direct- 
ing issue of comnussion for the examination of wit- 


nesses, whon appealable I 

ss, 483, 491 —Attach- 
ment before judqment—-Attuchment obtained on in- 
suficient grounds—Right of party against whom order 
wus obtained to recorer general damages. 

An order under section 488, Civil Proceduro Code, 
where the application has been made on insufficient 
grounds, must necessarily cause damage to the credit 
and reputation of tho party against whom the order 
is made, and in such a case: general damages are 
recoverable 

Quarts Hill Consolidated Gold Mining Co. v, Eyre, 
(1883) 11 Q B. D. 674, applied KUNARASANIA PILLAI 
v UDAYAR Napan, 32 M. 170 345 
— m s8. 491 345 
—— 8. $92 Colle notexhuus- 

tre—Injunition—Tranvfer of Property Act (IV of 

1882), 6. 62—Lis pendens—Prvteciiou by impuaction 

erer when lis pendons applies—Suit for apeerfic per- 

jirmance of contract for lease of unmoradle property 

13 one relating to the property— Cuil Courts power 

to stay proceedings in Criminal Cnu t— Criminal Pro. 

cedure Code {Act V of 1898), 8. 145, picceedings 
ander, not ciiminal proccedings. 

Tho Oivil Procedure Codo is not oxhaustive. 
Therefore, a Court of oquty bas power in a case of 
specific performance to interfere by an mjonction 
in order to maintain mattors iu thoir prosent state, 
evenif the case does not fall strictly within the pur- 
view of section 492 of the Code. 

There ıs no reason why, bocause tho plaintiff 
might possibly be protected in ono way, namely by 
the doctrine of le pendent, he should not also be 
protected in another way, namely by an injunction. 

A suit for specific performance of a contract for lease 
of immovable. property does in fact relate to the pro- 
perty which 18 the subject-matter of the contest 
within tho meaning of section 52 of the Transfer of 
Property Act 

A Civil Court, has fo right toissuo an injunction 
which would have the effect of staying procecdings 
in a Criminal Oourt But proceedings under sec- 
tion 145, Criminal Procedure Code, cannot be smd to 
be OCrimimal proceedings within the meaning of that 
principle, and a Civil Court’s action cannot possibly 
be fettered by any action which one of the paréies 
to the suit may choose to take befoge the Mggis- 
trate under the provisions of that goction. MUNNI 
Breuxu v. Doonr CHAND ”  e 
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Civil Procedure Code—(1882)—contd. 


- ss. 506, 538, 521, 
S22—-Suhmission to avbitratvin ni sigred by all 
parties —Arbitration—=Invrabd awara —Right of ap- 
peal, 


Whero a submission to arbitration is nob signed by 
all partics there is no reference to arbitration, the 
arbitrators have no power to decide the matter in 
controversy, their award is xlira rires and an appeal 
lies*from a decroo passed m accordance with such 
invalid award. Neg: Puran v. diva Singh, (1909) 1 Ind. 
Cas 146,6 A.L J. 888, referrod to. Suin Lan v. 
Caatannney, GA L.J 496 


em ——— S, 508 
— ——— $8. 518, 588 (26) 


—Order amending avard—Appe it —Court’s power to 
amend and correct cud. 











An issuo whether a particnlar property was 
endowed property, and whether 16 was patible or 
not, was reforred to arbitrators for determination. 
Tho arbitrators decided that it was not endowed 
property but held that ıt should not be partitioned 
and must continue as ondowed property Held, 
that the award contained an obvious error which 
the Court was competent to modify and correct 
under section 518 of the Oodo of Civil Procedure, 
1882. 

-Whore n Court amends an award of arbitrators 
under section 618 of the Codo of Civil Proceduro, 
1882, an appeal lios from sguch order under section 
583, cl 26, of the Code. JANI DURLADH SHANKARII 
v JANI LAJIA BHANKARIL 


—— sS. 521 363 
§. 522—Bight of Appcal 
363 


— ee 


against an invalid award 

—— S. 525 608 

—— m SS., 525, 526— A wuri 

directed ta be filed — Deres passed in terms of award 

— Two awarta aleged—Lridencs of arbitrator, whe- 

ther admissible to show the natwe uf the first pro- 
ceedings or award—Appeal, 





In a suit by plaintiff under section 525, Civil 
Procedure Code, to havo an award dated 20th March 
1905 filed, it was objected to by the defendant 
that tho arbitrator had passod an award on 28rd 
November 1904, which was at variance with tho 
award of the later date ond that the award of 20th 
March 1905 was not valbd. The Court took the evi- 
dence of the arbitrator and, on his statement that tho 
alleged award of 28rd November 1904 was only a pre- 
liminary proceeding, directod the award of 20th 
March 1905 to bo filed and passed a decreo in torms 
thereof 


Held, (1) that it was competent to the Court to 
examine the arbitrator to ascertain whether a certain 
proceeding passed by him was en award or not. 

Duke of Buccleuch ard Queensbury v. Metropolitan 
Board af Works, L. B. H. L.Vol V, 418, distinguished. 

(2) that an afpeal Iny, from the order of the Court 
directing the award to be filed. ° 

Pyrnwan Mad@liy, Mande Sundara Madali, 27 
AL." 255 and, Thirntergata’hteryar v. Yutdinatha 
Ayyd?, 29 M. , reforred to Tutasr Das Nerer v. 
MEDAN Suppann4, Onetry 
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aga S, 525 —Preessional 


award — Court's powcr to entertuin applications ta fe'e 
sok woard—Juriedtction—Preeeedings, 


A provisional or incomplete award winch docs 
not completely and finally decide the matters in dig- 
putes between the parties 18 not an award which can bo 
filed under section £25 of the Codo of Civil Proce- 
dure, 1882, or form the basis of any proceedings 
thereon. HopeKinson v. McMlinnay, GA L J 467 


304 
s. 526 92, 608 


mani, — S, 5389—" Further or 
tther relief ’, meaning of— Having an mtercst in 
the Tinst”, meaning of—Ejusdem generis—B) each 
of Trust—Action—Relief— ldvocate-Gerei (Ps auit— 
Ol ject and sepa of 3. 589-—~ 


The word “relief” necessarily implics the pre- 
existence of a wrong An action is not given to 
him who is not injured artio nor datur nm 
damnxvrficato, 


Section 589 of the Oode of Civil Procedure (Act 
XIV of 1882) ıs vory limited in its scope and 
operation It contemplates the institution of a suit 
to “obtain a decree” for roliefs that are atnetly 
confined to five heads specified in the section. 

The words “further or other relief ” in the secc- 
tion must necessarily be construed to refor to 
reliefs ejusdem generis and uot to reliofs wholly 
ontside those specifically dofined under the five 
heads. Thackersing Dewraj v. Murbhum Nursey, 8 B. 
432, referred to. 


Suits brought not to establish a public right in 
respect of a public Trust, bub to romedy a par- 
ticular infringomont of an individual right are not 
within tho section. The scotion contemplates a suit 
either in the name of the Advocate-General at 
the instance of relators, or na suitin the name of 
parties “having an wvterest in the Trast” with tho 
consent of the Advocate-General The “interest” 
here contemplated must bo tho “interest” that is 
threatonod or infringed. The object of having re- 
lators in a suit m the namo of the Advocate- 
Genoral, and of having plaintiffs who have an 
“interest in the Trust” in a smt with the Adro- 
cate-Genoral’s consent, is to have in the suit par- 
ties who are imterested in asserting the rights and 
in redressing the wrongs for which tho suit is 











` filed 


Per Beaman, J—An Advocate-Géneral’s suit undor 


soction 539, C. P. O, (Act XIV of 1882), binds 
every one. 
The rule of ejusdem geneits is too vague. If it 


means anything more than a tautologous re-affirina- 
tion of what has gone before, ıb must mean so 
very much more. A relief of the like kin? does 
not mean relief of a kind so like as to be 
practically identical. The words “such further 
or other relief” mean such further or other re- 
hef as, from the nature of the introductory words 
whenever the direction of the Court is deemed 
necessary for tho administration of snch Trusts” 
and the examplification cases, appears to the Court 
to be appropriate in such a suit, e.g., removing 
frauduiont trustees, restraining a breach of the trust 
and so forth. Sra Dinswaw v. Sir JAMBSTJI, 11 Box 
L. R. 85; 5 M. L. T. 301 : 701 
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Civil Procedure Code—(1882)—contd. 


aaa s. 55 | —Appeal—Prac- 
tice-—Procedure on receiving appeal apparently time- 
barred, 


If a Judge receiving an appeal has reason to think 
that 1t is time-barred, he shouid, ifthe appeal is other- 
wise admissible, admit it, bnt should fix a time for 
hearing the appellant on the question of limitation 
under section 551, O. P. C., before issuing notice to 
the respondent. ABDULLA KAKA v. PALANEAPPA 
Curry, 6 L. B. R. 15 9 





on fuols— Power of appellate Court ta dismiss torthout 
sending for record—Judgmoent whether necessary to 


be written us required by 8.574, 0. P. C. when di- | 


posing of appeal under s. 551. 


The lower appellate Court is not bound by law to 
send for tho record and is competent to dismiss an 
appeal under section 551 of the Civil Procedure Codo, 
1882, even when the appeal turns on questions of 
fact 


Per Coxe, J.—Section 551 of the Civil Procedure 
Code, 1883, 15 a perfectly complete and self-contained 
section which stands in no necd of being read with or 
controlled by section 674, whioh refors solely to 
appeals regularly heard, in which both parties have 
appeared or had a chance of appearing. Hence, when 
a Court dismisses an appeal under section 551, it 18 
not bound to write a jadgment in accordance with 
the provisions of section 674, 


Rami Deka v Brojo Nuth Saikia, 25 O. 97; 1 0. W. N. 
692; Puttupe v. Yellappi, 5 Bom. L. R. 283 and Rakhal 
Chandra Tewari v. Satindra Deb Rai, 6 O. L. J. 348, 
dissented from. 


Per Richardson, J~When a Subordinate Court 
dismisses on appeal under section 651 it 13 bound to 
record a judgment sufficient to meet the requirements 
of section 574. 

Rami Dekav. Brojo Nath Saikia, 250. 97,10. W N. 
692, and Rakhal Chundra Tewari y. Sutindra Deb Ras, 
60 L. J. 348, followed. 


Per Cui iam. —The question whether certain words 
amount to a sufficient statement of the roasons for the 
decision, must be decided with reference to the facts 
of each case 


In the present case the judgment was held sufficient. 
PACHI Dasr v. BALA Das, 18 0. W. N 1081 405 


Tanaman ———— Sa §556— leader unable 
to argue an appeal for want of instructions— 
Sufficient appear ance—Decision, 


On the date fixed for the hearing of an appeal tho 
pleader for the appellant mformed the Court that 
he was unable to argue tho case on behalf of lig 
client as no one had come to instruct him 
until that moment m Court. He, however, 
did not withdraw from the case. Held, that the 
Court was justified im refusing to postpone the enso, 
The appellant was sufficiently represented The 
Court should not have dismissed the appeal for 
defauit but should have gone mio the merits of 
the case and passod orders accordingly 

Satish Chandra alukerjee v. dhira Piasud Mukerpee, 
84 U. £08, referred to. MADAN Lat v. GOBARDHAN 
Das 
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588— Bangah Tenancy Act (VIIL of 1885), st. 
106, 109 A—Appral—Dismissal for default—Reviral 
refused—Ordsr not appealable, 

Section 588 of the Civil Procedure Code, 1882, 
does not apply to proceedings under section 106 
of the Bengal Tenancy Act. 

Section 109A, sub-section 3, confines the power of 
the High Court to the hearing of second appeals @nd 
not appeals from orders, either under section 658 or 
section 560. 

Mothur Chandra Majumdar v. Tara Sunkar Ghose, 
7 0. W. N. 440, followed in principle. MATHURA 
Nata Roy r. BASANTA Kumar OuAReey Ant e 


C. 510 
——- s. 560 572 
- S. 56 | —Memorandum of 
objections under a. 561 C. P. C., not stamped ant not 
mored by respordent—Jurisdiction of Court to dis- 
miss it with or without cost, 

A memorandum of objections, filed under section 
561, Civil Procedure Code, though not stamped 
and moved by respondent, may yet be disposed of 
by Court, and the Court has, in such a case, juris- 
diction to dismiss it wiih or without costs. 
KUNARABAMIA PILLAI t. UDAYAR Napan, 82 M. 170 


— 8S. 522, 591— De- 
cret’ as used in 8, 591, meaminy of—Order of re- 
mand by Appellate Court—Rertsed decree by first 
Court pursuant to order of remand—Appeal— 
Whether appellate Court can reverse its own order of 
remand—Change of personnel in Court. 

The word ‘deoree’ og used in scotion 591, Civil 
Procedure Code, means a decree passed by the Court 
which made the order alleged to be defective, erronc- 
ous or irregular. 

When Court of Appeal has passed an order re- 
manding a suit to the first Court for trial on the 
merits, it is not open to the successor in office of 
the Judge who constituted the first appellate Court 
to review his predecessor’s order on the appeal 
coming on for hearing after submission of the revised 
decree by the first Court. 

Suraj Din v. Chat'ar, 3 A. 755; Luleet Pandey v. 
Bynath Singh, 14 W. R. 283; Kharag Prasad v. 
Durdhari Rat, 14 A. 848,; Brv,o Soondur Gossamee v. 
199, and Balvant 
Ramchandra Natu v. Secretary of State, 32 B. 482, 
rehed upon. SUBBALAKSHMAMMA t. VENKATARAYADU 
5M L. 0.75 525 

















S. 568—Appellate Court 

—<Additional evidence—Recording reasons. 

The legitimate occasion for section 568 of the 
Civil Procedure Code, 1882, is when on examining 
the evidence, asit stands, some mberent lacuna 
or defect becomes apparent, not where a discovery 18 
made outside the Gourt of fresh ovidence and the 
appheation is made to import it. $ 

Kessowji Issur v. Great Indian Peninsula Rarway 
Company, 31 B. 381 Œ C); 11 0. W. N.72 6 0.1L T. 
5;4A L. J. 461; 2 M. L. T. 485; 9 Bom. L.R. 671; 
17 M. L.J. 847, followed. 

The appellate Court admitted, a fresh document 
into evidence, without recording on the proceedings 
of it the reasons for admitting such edditional, ov- 
dence Held, that the order of that Court cannot stand. 
MONIRUDDIN Sarkar t. MOCHHARIN #LONDAL 995 
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Civil Procedure Code—(1882)—contd. 


- ss. 574, 578 and 
584—Jaudgment in appeal, defect in—Groxnd of 
Second Appeal. 

Where the judgment of an appellate Court was 
in theso words—— The point in dispute is a question 
of fact and I see no reason to differ from the finding 
of the lower Court. The appeal 18 dismissed ” 

Tfeld, that thuis 18 not a suffiaent judgment under 
sectwon 574, O. P Codo, as ıt does not state the 
reasons for the decision that the defect is not 
curable under section 678 and that the defect of 
the jadgment is a ground for second appeal. 


Busvanath v. Bidyanath, 12 O. 199, distinguished. 


SHAHARULLA MONDAT: c. BANGOO MONDAL, 18 C. W. 
N. 148 








m S. 574—Jundgment 
whether necessary to be written as required by 
section 571, when appeal is disposed of under 
section 551 405 
S. 578—Snuit agninst 
firm—Parties—Individual members should be sued 
—Suit against firm as such—Irregalazity 


aaa S. 578 —Dofect in 
judgment in appeal 











S.578-Appellato 
Conrt erroneously thinking that there is no other 

ovidence if a document 18 ruled out 946 
a S. 582—Withdrawal of 
snit against one appellant 412 


——-— S. 584—Defect in ide 











ing of 





ment in appeal, a ground of Second Appeal 4 
anik aa e aS 856 
— c S. 588, effect of, on 

Letters Patent—Order refusing to try issues before 

first hearing-——“ Judgmont ”— Appeal 150 
m §. 5& 8—-Appeal from 

order directing porsonal appenranco 463 
—_—_— —_—— S. 588—Appeal against 

order refusing revival of appeal 572 
e ——— 8, 588 (9) 67 

s. 588 (26)—-Appeal 
from an order amending award 7 B58 
S. 591—Decree, mean- 
525, 677 
S. G22—Reusion at in- 
stance of person not party to proceedings. 

Per Greeven, A. J C—Tho High Conrt’ w not 

precluded by the absence of an application by a 
ty from exercising 168 jurisdiction under section 
22, Civil Procedure Code 

Golam BMahaumat v Sirada Mohan Matra, 4 ©. 
W N. 695, Puran Mal v Janki Pea shad, .8 C.689 
followed Goratt.Manrapa,120 0.78 237 
SS S. 622—Reriswn—High 
Court will not interfero when other remedy ts oper to 
applicant, 








The High Court wil not exercise its revisional 
jansdiction as leng as there is ony other remedy 
open to the apphcant Subhajit v Sre Gopal, 17 A 
229; Gawe v Jaina), 15 A 405, Gopal Lar v. Alaf 
Khas, 11 A. 883; Seo Pa had v, kas wa Kuas, 10 
A 119, referreg to MUHAMMAD AKBAR ATI v SAIYID 
TAHIR HUSAIN 

856 


men S, 622 
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— Ba 623—Reriew— Rules 
of tle High Court, Appellate Sid3s— Decision on reriww 
application by a single Judge when the judgment 
sought to be renewed was pronounced by a Benoh— 
Prayer in rerimo not asked for by respordert by way 
of cross-appeal. 

Where the respondent to an appeal apphed 
for a review of the judgment of the appellate Court 
in respoct of matters about which he did not 
appeal or file a memorandum of objections 
against tho decroe of the Conrt of firstinstance : 
Held, that as the review asked for was a review 
ofthe Judgment of the Oonrtof Appeal, confirmng 
the decree of the Court of first imstance, nothing 
that was done or left undone while the matter was 
in the Court of Appeal can prevent a party from 
applying for a review of the judgment of tho appellate 
Court, provided his appheation 18 made on any of 
the grounds menthoned in the Code. 

An application for review of a judgment passed 
by a Bench of two Judges of the High Court can 
be heard and finally decided only by a Bonch of 
Judges and not by a single member thereof, though 
it 15 competent for the latter to direct the applea- 
tion for review,ie, to direct that the judgment be 
roviewed. ARAYALPURATH T, CHEEKILADEN AHMAD 


h 204 
—— 88. 623, 629—Pre. 
muncul Small Cause Courts Act (LX of 1887), 8. 25 — 

Olye tion asto adntisrm af a review petition by a 

Small Cause Comrt— Whether tha High Cont can go 

into such oljection in reciawon. 

It 18 competent to the High Court in revismg 
the final decree of Small Cause Court under sec- 
hon 25 of Act IX of 1887 to go into the question 
whether the Small Oause Court was rightin admit- 
ting an application for review. Sechon 629 of 
the Civil Procedure Codo is no-bar to the 
exercise of sucha power by tho High Court. Korna- 
THIAN v, SeTHURAYAN, 19 M. L. J. 66; 5 M. L. T. 67 


488 
ss. 623, 630—Appl:. 
cation for review-—Subsequent presentation of appeal 
ajadinst original decree —Jurisdiction of original 
Court to hear upplication for review ater appeal, 


Where in a snit a review application is presented 
by a party and an appeal is subsequently preferred 
by the same or opposite party, the Court to which 
the review apphcation was presented has jurisdiction 
to hear that application But that jurisdiction ought 
to be exercised with the greatest care and only in a 
very strong cage. 

Ramanadhan Che-ti v Narayanan Ohe'ty, 27 M. 602, 
overruled. 

Kunhiya Lal v. Baldeo Pi asad, 28 A. 240, In the matter 
of Candas Nariondas Navivahwu vy. C A Turner, 18 
B. 520,161. A 156, Sankara Bhatta v, Subraya Bhatia, 
80 M. 535, referred to. CHaENNA REDDI v. Peppa OBI 


REDDI 
s. 629 488 
s. 629, cIs. (a), (b) 
and (c)—<Appeal agaimsi order granting review 
when mame iinadle. 

An appeal does not lie from an order granting an 
application for review of judgment except on the 
grounds mentioned in ols A ), (b) and (c) of section 
629, © P. ©. KEDAR NATH t, Mus4mmat MAMOLA, 19 
0, Q. 151 834 
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aana —— §. 647—Objection_ by 
judgmont-debtor—-Applicability of section 
A kd — 8. 647 is applicable to an 
application under sections 244, 311 156 
(Act V of 1908), 
S. B—Speerfie Relef Art (1 ef 1877), $. 42 —Tempte 
worship neglected awing to quarries among yer cunts of 
the Temple—Right of Comnut'oe managing the Templa 
to hace warslup performed by athers—Sxit—Trut— 
Jurisdiction of Ciub Courtys-—Denral of plain ih a 
aight in writer statemont— Canae at action, 


The plamtiffz—members of the Managing Com- 
mittes of n Temple—receivod and held certain 
moneys as trustees for defraying tho expenses of cer- 
tam kinds of religious worship in the Temple The 
obligation to perform the worship was attached to 
certain hereditary servants who wore paid from tho 
funds in the hands of the Temple Committee Owing 
to some quarrels among the said horeditary sorvants 
of the Temple, they ceased to perform the necessary 
worship. ‘The resulb was that the worship duties, 
owing to the idol of the Temple, wero neglected 
and the funds in the hands of the plaintiffs remained 
unspent for the purpose for which they held thoso 
funds as trustees. Therefore, they sued asking fora 
declaration of thou mght to disburse the funds in 
their hands by gottmg the worship performed hy por- 
sons other than the hereditary sorvants > 

Held, that tho suit was maintaimable, as its object 
was to decido the mght of the trustees to fulfil thoir 
trast nnhindered. Tasudet v. Vamrap, 5 B 80, distin- 
guished. 

Obiter dicium. —Even assuming that one set of the 
defendants had done nothing before suit to give the 
plaintiffs a cause of action against thom, tho demal 
of the plaintiffs’ right by them in their written state- 
ments is sufficient in law to enro that defect and entitle 
the plaintiffs to the declaration claimed as ngninst 
them under section 42 of tho Specific Relief Act, 1877 
TRIMBAK Gopar vu. KRISHNARAO, JL Bow. L. R. 389, 
83 B. 387 I 








KE 99—Decree should 
not be reversed on ground of migjoinder 173 
S. I 15—Revision—Ap- 
pollate Court erroneously thinking that there is no 
other evidenco ifa document is ruled out—High 
Court’s power of interforence 946 


Order XI, Rule 15 
Inspection af documeata—Verbatim et hteratim 
copies may be takeu— Costs of inapeedion ant eeprer— 
Practice, t 
A party taking an mspection may be allowed 

to take copies ot documents verlatim e ltera'un 

but that party will bear their own costs of taking 
such inspection and making of such copies, though 
under exceptional circumstances such costs may bo 
made costs ın the cause. Farnapal t. HAJER CASSAN, 


11 Bow. L. R. 402 422 
= -— Order XLI, Rule 
19—Dimissal of uppeal jor defanit—Applicatian 
Jo re-adm'ssion—Neyliyonce o adracate—Ahwnee 
of advocate on day freed for heuiing of anpeal—No 
proper arrangements for hating the appeal arqued 
during lus ahsence—Suficrert canse 
On the day fixed for the hearing of an appeal, the 
advocates of the appellants were absent from Rangoon 
they had asked another advocato R to look after 


Sis 
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their cages and R told the head clerk to have the 
casc mentioned by some other advocate When the 
case was called np, the clerk was absent through a 
mistake. Tho appeal was dismissed for dofanlt 
of appearance. Tho appellants appliod for restorn- 
tion of the appeal : 


Held, that the appellants have not shown that they 
were prevonted from appearing by any cause whatever 
except the neglect of their advocates, for which no 
ndequate excuso was put forward - 

Held further, that the appellant’s advocates did not 
even attempt to make any provision for haying tho 
appeal argued on the day fixed; and neither in the 
affidavits nor at the hearing of this application was 
any excuso whatever offered for this neglect, 
Varivan Cuetty: Po Sarna, 6 L. B. R 44 538 


Common land——One co-shurcr building on 
jont landl—Swet for demolition by other co-shai ors, 


A oo-sharer in a village bonght the house of a 
tenant in tho villago at an auction sale and 
began to build a pacca two storied honse on the 
site of it. The site was the common land of all 
the co-sharors. JJeld, that the other co-sharers in 
the village conld sue for demolition of the con- 
struction and for injunction restaining the defend- 
ant from building on the site, Shvdi v: dnup Singh 
124A 43°, referred to. GHAYAS-UD-DIN v. SHEIKH 
GHULAM ABBAS 


Companles Act (VI of 1882), s. 243— 
Unregistered Company— Petition Jor a urndinz ap 
order— SHvency of Company—Company not taking 
up new busrress— Ground for winding up—Differense 
of opunon among share-halders— Winding xp againal 
tha wakes of the minority. 


Under soction 243 of the Indian Companios Act, 
the Conrt can, m the case of an unregistered socicty, 
mako a winding-up order only (1) when tho Company 
ig dissolvod, or has ceased to carry on business, or is 
carrying on business only for the purpose of winding 
np its affnirs, (2) when the Company is unablo to pay 
its debts, and (3) when the Conrt is of opinion that it 
is just and oqnitable that the Company should be 
wound up. 

Whero an unregistered socioty has large outstand- 
ings which ıt would take years to work out and is not 
insolvent, the mere fact that it has ceased to take now 
business cannot be construed as carrying on busincss 
for the purpose of winding up its affairs and would 
not, on that ground only, justify n winding up order 
by the Court. : 

The fact that an unregistered Company is carrying 
on its business ‘as a sealed sories,’ will not justify a 
winding up order if the Company is solvent and there 
is nothing to indicate that the liabilities of the Com- 
pany will not be duly met. 

So long as ^ society, formed for the mutual assur- 
ance of lives, 18 solwent and is ina position to glo 
all that ıt has undertaken to do, it will not be just or 
equitable, even if it wore the wish of the majority of 
the sharo-holdors, to wind ıt up agaigst the wishes of 
the minority. , Jn re EQUITABLE AssURANOR SOCIETY. 


Compensation paid out of fine, gk ce 
42 

Complaint—Police report canmêk be têbated 
ag o—~ . ° 200 


Vol 1) -> 


Comproml!se between decreo-holder and some 
judgment-debtors does not affect others 88 
‘relating to the suit —Com- 
promise decree whereby one of tho parties was to 
redeem a house under mortgage—Mortgagceo not a 
party to the suit—Suit} to enforce redemption 
based on compromise decree, whether sustainable 
—Execution proceedings 430 
——— decree—Compromise stapn- 
laténg that if tho defendants should deviate from 
it tho plamtiff would “revert to her right to 
claim ”-—Permission of Court to bring fresh suit 
not obtaincd--Whether any permission was neces- 

sary in face of tho compromiso 11 
—~-— based on illegal coni- 
865 


- ——--——— Stipulation to pay a 
certuin amount on a specified’ date and a larger 
amount in default— When amounts to a penalty. 
Under the terms of a razintmah decree it was 

agreed that if defendant did not pay to plain- 

tiff Re, 800 within a certain time he should pay 

Rs 390, the suit amount, and Rs. 73-12-0 for costs 

after that dater 
Held, that if tho Rs. 390 and Rs. 73-12-0 for 

costs were duo by defendant to plaintiff at tho 
date of therazinamah, the stipulation was not in 
the nature of a penalty, as tle parties were only 
romitted to their original position. PASUPALETI 
ACHAYEMMA t, PABBAMIDI PARODII 
—— . ———. Se: 











promise not binding 











DECREE BY 
CONSENT. 


Confession—VYoluntariness and admissibility to 
be decided by Judge—Trnoth or falsehood to be 
judged by Jury 517 








Appellate Court s power to enquire 
tohether confession ts voluntary—Crimixal Procedure 
Cole (Ast V of 1898), 9 164—Preliminary question- 
ang befure recording confession—Tntervention of third 
person lule aocused is niking confession—Lonking 
into police repuit osntaining accused's statements, 
lughly irregulur—Finding of artiile—Place where 
sereral persons have access— Possession. 

Although at the foot of a confession, there is a 
memorandum signed by the recording Magistrate that 
ho believed ıt was voluntarily made, and the Sessions 
Judgo was also convinced that tho statements were 
true and formed a good basis for conviction, yet 
these facts do not preclude the appellate Court 
from enquiring into the matter and finding whether 
the confession was voluntary or not. 

Section 164 of tho Criminal Procedure Codo pro- 
vidos that no Magistrate shall record any confession 
unless upon questioning the person making it, he has 
reason to believe that it was made voluntarily 
Where the preliminary questioning was this. “Do 
you know who I am ?—Yes, Any statement you 
make will bo of yow own free will You are under 
no compulsion.—I understand. What do you wish 
to day ?” 

Feild, that there was no comphance oither with 
tho letter or the spirit of the law on this vital point. 

While an accusgd person is making a confession, a 
third party should not bo allowed to puf or suggest 
questions to be put tp the accused 

It 48 highly irregular on the part of a Magistrate at 
tho time of recofiling a confession to look into a police 
report containing thg statements alleged to have 
Joon made by tho cused to tho police. 


e er, 
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Confession—concld. 


Emperur v. Radhe Halwai, 7 C. W. N. 220, fol- 
lowed. 

Where the place in which an article is found is 
one to which sovoral persons have equal right of 
access, 16 cannot be said to be in the possession of any 
one of thom n 

Queen-Emp'ess v. Sangan Lal, 15 A 129, referred 
to 

Under the circumstances of the case, the confesmon 
was held not to be voluntary. JOGJIBAN GHOSE T, 
Exregor, 9C L.J 668; 13 C. W. N, 861 681 


m to Police Officer—Adnuosibility of— 
Evidence Act (I ef 1872), & 25 und 26— Conduct 
and condit.on of uccusrd, proof of, by Police Office: 
The accused came into a thana and made a state- 

ment, before ho was arrested, to a Police Officer to 

the offect that he had committed a murder Held, 
that the statement was madmissible in evidenco 
under section 25 of the Evidence Act. 

The conduct and condition of the accused at the 
time when the statement was mado may, however, be 
proved by the Police Offcer Rex v. SHAIK TALEB, 
10C LJ 18 951 


Construction of document—Whole do- 
cument should be read—Sale of hakhiat by mort- 
gages entitled to foreclosure 250 


—— Under-proprietor inherit- 
ıng proprietary right—Sale of property inherited. 

B, who was in possession of an under-proprietary 
holding, becamo entitled by inheritance to the supe- 
rior proprietary right and executed a deed of sale 
m respect of a sharo of the property inherited by him 
to provide means for carrying on litigation. The sale- 
deed recited that the property, “together with all 
tho dakhls and khaji rights, otc.”, was sold: 

Held, that the words wero not meant to include 
the under-proprietary tenure, which was already in 

ossession of the vendor. ANGAD SINGH v, JANKI 








SUNWAB, 120 C. 97 273 
Interpretation of Trust 
deeds, 


In interproting documents the Courts must so 
construe them that, when the intention of the donors and 
founders is clearly ascertainable, it must be given effect 
to But whero it 18 not so expressed or 18 ox- 
pressed im ambiguous terms, recourse must be had 
to extrinsic circumstances, such as tho known opi- 
nions of the founder .. . 
or the like, for determining what aro the objects of the 
charity. Tùdor’s Charitable Trusts p. 139, Smith v. 
Packhimat, 3 Atk. 185 ; Attorney-General v. Drummond 
1 Dru. and War. 38858; -Attorney-Cleneral v. The 
Dedham School, 23 Beav. 350, Fowell v. Tranter, 8 
Hurl. Colt., 468, relied upon Bir DINSHAW v. SIR 
JAMBETII, 11 Boa. L R. 85,5 M L. T. 801 701 
Mortgage—Sale with a 

930 





contract of re-purchase 





Construction of deed of 
trust 963 
anan See also DOCUMENT. 
of grant. See GRANT. 
of Will. See WILL. 
— of Wajib-wl-arz. See PrE- 
EMPTION. 
of Statutes. See INTER- 
PRETATION OF BTATUTRA, 
of Sanad, See BANAD. 








` 


. contemporaneous ngage, 
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\ 
Contempt of Court—Contem | not m facio 
curio—Judge of igh Court charged: {th eulmiteeite- 
mess to the behests of Government—P#tisonal ecurri- 
lous abuse of a Judge as a Judge—Limets of fair 
ciiticisin exceeded, 


To publish in a newspapor that the conviction of 
an accused person was secured by Government 
by the collusion of the Judge of a High Court, 
or that the Judge was guilty of affectation 
in the solicitude he expressod for tho accused dur- 
ing tho trial, or that the Jndge was a medical quack 
in a rod robe and an enemy of the accused, detem- 
orntes into na libel upon the Judge nnd is not a 
fair comment upon the adimimistration of justice. 
Reg. v Grey, (1900) 2 Q B. 36 at p 39, quoted and 
followed. NARASINHA CHINTAMAN KELKAR, J» 1¢, 83 
B 240; 10 Bow. L. R 1040; 4 M. m. 869; 8 
Un. L. J. 424 288 


Service of notice upon 
attorneys insufficicnt—Personal service necessary— 
Irregular order of Court—Appearance, whether 
amounts to waiver of objections as to mvalidity of 
order i - 485 


Contract, breach of—Contiact Jor monthly 
delivery of goods—Repudiation of contract previous 
to final date of performanct—Duamages, measuie of-— 
No murhet rate in Calcutta—Damage how to be de. 
termined. 


A contract for monthly delivery of certain goods 
is in fact a set of distinct contracts, and as each 
poriod arrives, if no delivery takes place, the dam- 
ages will bo the difference between the contract 
price and the market price on that day of the 
quantity which ought then to have been supplied ; 
and even if tho seller repudiates his contract at 
any period previous to tho final date speci- 
fied in the contract, yet in considering the quos- 
tion of damages they will be estimated with ro- 
forenco to the times at which the contract ought 
to have been performed. 


Josling v. Irvine, 6 H and N 512; Brown y, Muller, 
L R. 7 Ex. 319; Lauper v. Johnson, L. BAB C. P. 
167, followed. ] 


Where there 18 no market rate of the goods in 
Caloutta but thero 18 8 free market rate in Eng- 
land and ıt appears that the buyers intended to 
ship the goods to England the damago for broachos 
of the contract is the valuc to the buyer of the 
portions that ought to have been delivered on thoso 
dates at the prices ho would have got for them 
in England less the cost of getting them there. 

Borries v. dutchinson, 18 ©. B. N. S. 448, fol- 
lowed CoovERsER BHOJA 1, ROJENDRA NATH MUKER- 
er, 36 C. 617 831 
Contract Act (IX of 1872), S. 2, (d), 

(e), (h)—Contract—Agreomont—Consideration 

—-Residence with promise, whether constitutes con- 

sideration 








Su 10—Frec consent of 
adult female essontial for a contract of mareas, 4 


173 


s. l 





c 8. [6—Aitomey and 
cliont—Proof of good faith of attorney 553 
S. 23 865 
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Contract Act—concld. 


—— m 8S, 25 (3)—Agreement to 
poy barred debt —Fresh cause of action 
An agreomont in writing to pay a barred debt gives 
the creditor a fresh cause of action ngambi the debtor. 
MOHAMMAD ABDULLAH KHAN V, Bank INSTALMENT Co, 
8 A. L J. 611 





ss. 39, 73, 120— 
Property tn the gooda passed but delivery not effected 
— Whether the seller can sue for recovery of pice or 
only for compensation in dumages—Scope of the Con- . 
tract Act. * 

Whero the property in the goods sold had passed 
to the buyer but he refused to take delivery without 
any justification | 

Held, that tho sellor could mamtain a suit for tho 
recovery of the price of the goods and that ho was 
not obliged to sue only for compensation in damages 
estimated at the difference between tho agreed price 
and the price at which he could have sold the goods 
to another person 

Per Scott, O. J—Tho Contract Act has not altered 
the law rolating to tho recovery of debts and liqui- 
dated damages. 

The fact that a party to a contract may under sec- 
tion 39 when the other party has refused to perform 
it puban end to it and sue for componsation for 
tho breach does not obligo him to take that course 
at his peril, he may, it ho prefers it, sue to recover 
any debt due to him which bas arisen from tho execu- 
tion of his part of the contract. 

Per Batchelor, J —Tho Contract Act does not spe- 
cifically authorise a suit to recover the prico of goads 
sold even where the property in the goods has passed 
to the buyer. But the mere absence of such a spe- 
cific provision cannot be construed as the distimet 
legislative withdrawal of that remedy. 

Aftor the property m the goods passes to the buyer 
the agreed price becomes a sum of money duo and 
owing to the sellor It is true that a Buyer who 
wrongfully refuses to accept the goods sold to bim 18 
guilty of a breach of the contract within the meaning 
of section 120, but that circumstance does not im- 
pose upon the seller an obligation to accept the breach 
and suo m damages. It is still open to him to 
affirm the contract and claim the price which had be- 


“come due under it, 


Section 73 of the Contract Act presciibes tho method 
of assessing the compensation duo to a party suing 
upon a breach of contract, but it doos not affect to 
extinguish or limit a party’s right to recover a deter- 
mined sum due to him upona contract which he 
for his part keeps on foot, because, in that case 
thongh the'debt is due upon a contract, it is owing 
upon an affirmed contract and tho sut is ın debt 
and not in damages. P. R. & Co. v.. Boacvan Das, 
11 Bow. L R. 335 475 
c S. GO—Appropriation of 

payments by creditor towards interest 379 
ss. 69, 70—Payment 
of rent by tenant’s mortgagce—Liabilty of tenant 

e 

















for contribution 2 435 
S: 73,120 475 
n, 73, 
SS eS a = 1 e173 
_ 8. 23 Ig -Bight of undis- 
closed principal 804 
_ $°247 173 
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Contribution between co-vendees—Suit by one 
vendee for sharo of property bas 

Costs—aAoerigugee to get costs in redemption sit 
unless guilty of misconduct. 

In a redemption suit the mortgageo is entitled 
to his costs unless he ig guilty of musconduct. 
Avauorz Kumar GANGULI e Monawep Mussa 662 
Court-fee, insufficient—Time guen by Comt 

to pay—Kapiny of time orgimally granted— 

Enlargement of time—Power of Court—Institution— 
_ Day when plaint originally filed 

Jt 18 competent to a Court, after the expiry of 
the time initially granted, to enlarge the time for 
paymont of the deficit Court-fees on a plaint. 


Badis Narain v. Bheo Koei, 17 I A.1; 17 0. 512, 


Raj Kishoriy. Madan Mohan, 31 O 76, Ohunni Lal v. 
Ajudhia Prasad, 19 A. 240 and Bhagwandas v. Haji 
Abu, 16 B 263, followed. 

Padmanand Singh v. Anant Lal, 84 C. 20, (F. B.) 
distinguished 

Muhammad Ahmad y Muhammad Sirajuddin, 23 A. 
428, not followed 

Hari Ram v. Akbar Husain, 29 A. 749, (F B.), over- 
ruling Muhammad Ahmad v. Muhammad Sirajuddin, 
23 A 428, referred to. 

Upon payment of the deficit Court-fees the suit 
must be taken to have been instituted on the day 
when the plamt was originally filed 

Skinne: v, Orde, 6 I A 126; 2 A. 241 (atp 250), Moti 
Sahu v. Chhatr Das, 19 ©. 780, Hari Mohan v. Naim- 
uddin, 200 41, Surendra Kumar v. Kunja Behari, 27 O. 
814 and Ray Krshori y Madan Mohan, 31 0.75, followed. 
_ Brahmomoy: Dass v Andi 51, 27 C. 376, distinguished. 
Dwagkga Natu v. KEDAR NATH 1 
—— leviable on memarandum of appeal 

—Appeal on the ground of non-liability to redeem 

further mortgages 600 
Court Fees Act (VII of.1870), S. 7 cl. 

(1X)—Mortgage—Suit for 1edemption—Valuat ior of 
appeal- Deeds of further charge asserted by mortgagee 
but dented by plaintiff—Decree- for redemption on 
payment of amounts of /urther mo1tgages—Appeal 
on the ground of non-lwtbility to redeem further mort- 
gages—Court-fee Leviable on memorandum of appeal 

One T executed a usufrnctuary mortgage of his 
property for Rs 2,567. After his death his widow 
executed, in favour of the same mortgagee, several 
deeds of further charge on the property. On the death 
of the widow plaintiff as reversionary heir of T 
brought the present suit to redeem the original mort- 
gage. The Conrt of first instance held that two of the 
mortgages, for Rs 1,000 each, executed by the widow 
wore for necessity and granted a decree for redemption 
on payment of the sum of Rs. 10,590-10-8 found due on 
these two mortgages in addition to Re 2,567 due on 
the original mortgage. Plaintiff appealed on theground 


that be was not liable to redeom these two mortgages ` 


executed by the widow. He valued his appeal at 
Rs. 2,567, the sum seonred by the original mortgage, 
and paid Court-feethereon:— -° 

Held, that as there was no dispute as to the amount 
due on the two further mortgages, plaintuf could not 
be called upon go pay a Court-fee on more than 
Rs 2,000, the principal sum secured by the two deeds 
of further charge, and as plaintiff had paid Court-fee on 
appeal] equal to that®hich was due and was paid on 
hia plaint and which entitled him to an adjudication 
on hi# claim, Me memorandum of appeal was sufi- 
ciently stamped. BAMPHAL v. Deputy COMMISSIONER, 
Bangas, 12 0. O. 130 

e L 
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Court of trial—Offence triable by two Courts 
subordinate to different High Courts—Choice on 
the ground of public convenience—Power of High 
Court to decide Court of trial i 361 

Act V of 


Criminal Procedure Code 

1898), ss. 4, cl. (h), 190, 191—Cognis- 

ance of offence by Magistrate—Complaimt. 

Where a petition of complaint was filed by certain 
persons that the acoused were intorfermg with per- 
sons who came to sell cattle, and had assaulted them 
as well as the complainants, with a view that tho 
Magistrate might take action against tho accused + 
Heid, that the complaint was a complaint within the 
definition of the term as contained in clause (h) of 
section 4 of the Code of Criminal Procedure. The 
Magistrate acting upon this complaint acted under 
clauso (a) and not under clause (c) of section 190. 
Section 191 of the Code had no application to this 
case. Janu Lan v, Pige Baxusy 453 


—— 88. 96, 105, 165— 
Search warrant to be issued by Conurt—Magistrate 
may himself search—Scheme as regards Mage 6 


aa a —— 8. 105—Povwer of Magis- 
trate to conduct search himself 436 


aman 8S. 106, 120, I123— 
Security to keep peice on expiration of period of 
imprisonment or transportation—Commencement of 
period of security—Security when to be demanded— 

Proceedings when to be laid before Sessions Judge— 

Jurisdiction of Sessions Judge to isder imprisonment 

in default of security before expiration of sentance— 

Failure to gire notice to accused a fatal defect. 

- The petitioner was convicted by the Magistrato of 
an offence punishable under section 826, I. P. C., and 
sentenced to seven years’ transportation: He was 
further ordered to furnish security for keeping the 
peace for two years after his release, such security 
to bo furnished within ono month from the date of 
sentence. The petitioner failed to furnish seourity 
within this time and the proceedings were submitted 
to the Sesmons Judge, who, without giving the 
petitioner an opportunity of being heard, ordered- that 
after the expiration of his sentence the petitioner 
should suffer imprisonment in default of his furnish- 
ing security as demanded by the Magistrate : 

Geld, that the Magiwtrate’s order was erroneous 
in so far as it ordered the security to be furmahed 
within one month from the date of sentence. The 
case fel] under sub-section (1) and not under sub- 
section (2) of section 12%, Criminal Procedure Code 

Held, further, (Irwin, J. dissenting), that the Bes- 
sions Judge had jurisdiction to pasa orders in the 
case before the expiration of the petitioner’s sentence. 
The proceedings in such a case should be submitted 
forthwith to the Sessions Judge, who should pass 
orders as soon as possible after he receives tho Magis- 
trate’s proceedings, the law does not require him to 
wait until the oxpiration of the sentence before 
passing an order. 

An order to give security is uncalled for when a 
sentence of imprisonment or transportation for so 
longs term as seven years is passed for the offence 
committed 

It is a fatal defect in regard to an order under 
section 123 (8) that it was passed without giving the 
accused an opportunity of being heard by the Sessions 
Judge. Nga Hinaung v. King-Emperor, 8 L. B. R. 48 
veferred to. 








? 
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Criminal Procedure Code—conid. ` 


Per Irwin, J.—The submission of tho proceedings 
to the Sesmous Judge betoro the oxpiration of the 
accased’s sontenco of transportation 18 not warranted 
by anything in the Oraunal Procedure Code, the 
Sossions Judgo had, therefore, no jurisdiction to pass 
ordeig under section 123 (8). The word “aforesaid” 
iu section 128 (2) operates as a repetition of tho 
words of sub-section (1), namoly, “does not give 
such security on or before the date on which tho 
period for which such security is to be grven com- 
mences.” 

King-Emperor v. Tha Hlaing, 4 L. B. R. 205, reli d 
upon Kyaw Wav. EMPEROR, 51. B.R. 34 531 


ss. 106, 107, 118 
Surety for another to keep the peace—Liability of 
aurety—Forfelure of bond. 





Prone facie a surety morely agroos to pay the 

creditor fuiling the debtor, and his liabihty is ns a 
rule co-e\tensive with that of the principal. But 
where a persou has stood surety for another bound 
down to keep the peace, both persons are liable if tho 
condition of the bond 18 broken, for that is nob a 
caso of ordinary suretyship for the payment of moucy, 
but the suroty is an additional security for the prin- 
cipal’s keeping the peace and not meroly a surety for 
hia paying forfeit. 
. Que'n- Empress y, Lahim Bak hah, 20 A. 206, followed 
and Bapoor v, Nga Kaung, (1905) U. B R. 31, 2 Cr. 
L. J. 463. digsouted from. Sario RAM SINGH v. Ex- 
PEROR. 36 C. 562; 9 C. L. J. 296 ; 13 C. W. N. 655 


592 
——— s8; 107 592 


S. 109—Sceurity fur good 





behaviour 

Certain persons belonging to a gang, which fre- 
quented mela» and carried on a game played with 
yings, wero ordered by a Magistrate to farnish security 
for good behaviour under section 109 of the Codo of 
Criminal Procedure. Held, that the order was bad 
under clanse (a) of section 109, inasmuch as the legal- 
ity or legality of the game played with rings depend- 
ed much upon tho manner in which it was played, but 
clause (b) of the section was very wido and the 
Magistiate’s order was good under that clause. 
MAHADEO? EMPEROR, 6 A. L.J 253 219 


+ — Sa | 10—Revizion, inter- 
ference in—Hvidence of character—<Accused dischusg- 
ed or acquitted——-Proceedings under 8.110 taken soon 
after discharge or acquittul—What the Court should 
conaider, 

Tho High Court will not interfero on the monts 
with provecdings under section 110 of the Criminal 
Procedure Codo, except in vory exceptional cases, 
provided that the Court hearing the appeal under 
section 406 shows in its judgmont that it has really 
and not merely nominally gone through the evidence 
on tho record. 

The accnsed was coutinuously for a period of 10 
oy 1] years employed ag a servant of the Tahsildars 
of Oru He was suspected of burglary and prosecuted. 
Ho was discharged and proceedings were taken against 
jum under section 110, Criminal Procedure Code. Te 
produced evidence to show that his character whilo 
he was m tho service of lus former masters was 
satistactory : Held, that such evidence was matorial 
in the case. 
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Criminal Procedure Code—contd. 


In a case where proceedings under section 110 
follow soon after a dischargo or acquittal of tho 
accused from a charge of burglary of which he was 
suspected, it is always necessary to make 16 clear that 
the proceedings were not instituted as » means of 
punishing, in an indirect way, the man whom theo 
police considers guilty. Suiam Lat v. EMPEROR, 6 


A. L. J. 487 x% 5 
— $s. 110, 123 12) 
and 362—Record of evidence by Presidency Ma- 


gistrafe—Euideace of seputatunr—Arsociation with 

bad chavactere—Previows convictions, 

Section 362 of the Criminal Procedure Code docs 
not apply to cases under section 110 whore it has 
become necessary to make a reference to the High 
Court. 

Sheikh Babu v Emperor, 33C 1086, 4 Cr. L. J. 368, 
distanguished. 

Schem v. Queen-Emprezs, 16 C. 799, and Emperor v. 
Tala Khan, 30 A 334; 7 Or. L. J. 427, referred to 

Evidence that the accused was named as associ- 
ating with bad characters 1a evidence of reputation, 
and such reputation can only be based on aggociation 
with proved bad characters and not with reputed 
bad characters. i 

Previous convictions aro not substantive ovidenco 
in a caso under section 110, Criminal Proceduro 
Code, though they may havo an offect in deciding 
for what length of tine the accused was to bo bound 
down. ENPEROR t NEPAL SHIKARY, 9 C. L.J. 439; 
13 0. W. N. 318 6 





— c Ba 11 7—Jornt enquiry of 
persons of contending factions 13 ulegal— Associated 
together in the matter,” meaning of. 

Persons belonging to two contending factious cannot 
be legally doalt with and bound over to keep tho 
peace in one proceeding Such persons cannot be 
said to bo “ assomated together in the matter undor 
inquiry ” within the moanimg of section 117, Criminal 
Procedure Codo. Consequently the holding of a joint 
enquiry is bad in law and vitiates the whole pro- 
ceeding. 

Kamal Narain v. Empeior, 11 ©. W. N. 472; 5 
Or. L. J. 197; Ganapatin v. Empero, 31 M. 276; 3 
ML T. 408, 8Cr. L. J. 164, followed. GANPAT v. 
Euperon, GUN. L. R 65 240 





S. 118--Order to give 




















security 592 
——— S. 120—Commence- 
meut of period of security 531 
——— S. 123-—Imprizonment 
in dofault of security 3i 
S. 123 2 651 

————~ S. 145, | proceedin 
under, not criminal procecdings 266 





_ S. 145—Fnguiry into the 
question of posseasion—Finding of Magistrate based 
on a Police repor—Ilegality. > 
In proceedings under section 115, Crinnnal Pro- 

cedure Code, the Magistrate should himself enquire 

as to the fact of possession and ypcord his tinding 
on the ovidgnee laid before him. 

Where a Magistrate arrived ab a finding un the 
basis of cortain alleged admis@lons of ono of the 
paties contained in a Police roport without hriaself 
heanng the parties . //eld, that the Wrder waillegal 
aud should bo set aside Piswpayuy MUDALI e. SUD- 
KRAMANYA GOURUKKAL 4 

4 . 
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na 8, 145, cl. (3)—Parties 
to be dea't with not merely the actual parties—All 
persons concerned in dispute are bound by order, 





The parties, whom the Magistrate has to deal with 
under section 145, Criminal Procedure Code, aro not 
morely the actual parties to, bnt all persons who may 
bo concerned in, the dispute, the object being to 
prawent a breach of the peace ‘Therefore, all persons 
who may have notice of tho proceedings are bound 
by tho Magistrate’s order. NATHUBNAI Brignan v 
TMPEROR, 11 Bou. L R. 877 51 


—— S, 145 (4)—Dispute as 

to immorablo property—No finding as to recent posses- 
RIOR, J 

An order passod by a Magistrate under section 145 
(4), Criminal Procedure Code, should embody a clear 
finding as to which of the parties wns ın possession 
at the date of his order under section 145 (4). It is not 
enongh to find who was in possession n year before 
the date of the proceedings under the section. MUND- 
LAMUNY FLLAMANDU ti, GADIPUDI CHINNAI 159 
— ss. 145, 1I47— Vice 

giier under s, 147-—Hventual order under s. 145— 
Fulure to intimate to parties change of section— 
Jurisdiction tu puss order under a. 145. 





A*Magistrate gavo notice to the partics under sec- 
tion 147, Cr. P.O. On the date of hearing, objec- 
tion was taken that tho case did not fall under 
section 147 The Magistrate procceded to deal with 
the case without deciding or informing the parties 
that tho case fell under section 145, Cr. P. C. 
Eventually he passed an order purporting to be 
under section 145, Cr P Codo: 


Held, that tho Magistrate acted without jurisdiction 
in passing a final order under section 145, Cr. P.C, 
without first making an order under tho first para- 
graph of that section SUBRAMANIA PILLAI v. SAN- 
nasia PILLAI, 5 M. L. T.108;19M L.J.18 310 
S. 147—Notice given 
under section 147—Eventual order under section 
145 310 
—_—___ ———_ —— 8s. I6I and I162— 

Oopies of statements of witnesses before police— Police 

diary—Statement: sent for but no order recor ded. 


Where the Magistrate upon the application of the 
aconsed ordered the police to produce the state- 
ments of certain witnesses, which had been recorded 
in the special diary, and then roturned them without 
stating that he did not think it expedient in the 
interest of jnstico to furnish the accused with a 
copy, and where the Magistrate nlso refused to 
summona witness named by the accnsed; and the 
order of the Magistrate convicting the accused was 
confirmed by the Sessions Judge - 

Held, that the Sessions Judge should be directed 
to re-hear the appoal after exmmining the witness 
and he should himself send for and consider the 
statements of the witnesses recorded in the diary, 
ond if ho findg that there is anything in them 
upon which the accused wonld bo gdvantaged by 
being allowed to cross-examine thereon, he should 
re-gnmnmion thosegwitnesses and submit them for 
créss-examination after supplying copies of their 
statements tof&ho acoused. SALT © Exprror, 86 O. 


560 . 9I 
z 8. 162 591 


ee 
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S. 164—Preliminary 
questioning before recording confession—Interven- 
tion of third person while eacensed is making- 
confession—Looking into police report contuinin 

accused’s statements, highly irregular 


———_— 8. 165 436 


— ss. 177, 179—/lace 
of trial—Fraudulent 1emovul of property fiom one 
District to another—-C nsequences arising from dct 
—" Any consequence which has ensued,” meaning of 
—Deeree-holder prevented from executing Arame in 
another District—Junadutin of Court to ty 
offence. oo 








The words “any consequence which has ensued,” 
in section 179 of tho Code of Criminal Procedure, 
mean ® consequence which must be one of tho facts 
to be provod to establish tho offence. They do not 
include remote consoquenccs arising from, and fol- 
lowing on, the offence having beon previourly 
committed, and not forming an integral part of tho 
offence 


The petitioner was accused of fraudulent removal 
of property in order to defeat tho claims of a 
decree-holdor. Tho offenco was committed in 
Tharrawaddy District; whilo as a consequence of 
the offence the decreo-holder was unable to executo 
a decree obtained in anothor District - 


Held, that section 179, Cr. P.C, was inappheablo 
to the case and that under section 177 of tho 


Code, the offence could only be tmed ın the 
Tharrawaddy District. Suwe MYAT ©. SuBRAMONIAN 
Cuetry,5 L B. R. 67 546 
— s. 179 546 


— ~ SS. 182, 185— Court 
of trial—Offence triable by tivo Courts subordinate to 
different High Courts—Ohoice on the ground of 
public convenience—Power of High Comt to decide 
Court of trial. g 


When under the provisions of Ohapter KV of 
the Criminal Procedure Codo two Courts subordinate 
to different High Courts have concurrent jurisdic- 
tion to try an offonce, the High Court, within the 
local limits of whose jurisdiction the offender 
actually 18, is empowered, by section 185 read with 
section 182 of tho Code, to decide by which Conrt 
the offenco shall be tried. ' 


Section 186 of the Oodo is not restricted to cases 
in which there is doubt as to whether one Court 
or another has jurisdiction It expressly refers to 
the preceding provisions of the Chapter. One of 
these provisions 18 section 152, and the word 
‘should’ includes the case of a choico on the 
ground of pubhe convenience. EMPEROR V. ONAICHAL 




















Sinan, 5 L B. R. 17 : 361 
— sS. 185 363 
ss. 190, 191—Cog. 


nizanco of offence by Magistrate—Complaint by 
Magistrate z 





S. 195—Proceedings of 
Collector according sanction lor prosecution uncer 
Madras District Municipalities Act—Appeal 426 
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— Sa 195—Penal Code 
(Act XLV of 1860), 8. 195—-Sanctswn to prosecute for 
having given or fabricated evidence with rntent to 
procure a conviction—Identijication by the flash of a 
revolver, 


Where sanction was granted by the Sessions Judge 
for the prosecution of the aconsed, a Police In- 
spector, for having stated falsely that he recognised 
a certain person by the flash of his revolver: Held, 
that it was not a fit case for according sanction, 
as identification by means of the flash of a gun or re- 
volver 18 not impossible. 

To sustain a conviction under section 195, I. P. O., 
it is not only necessary to prove that the accused 
spoke falsely, but also that he knew he was spore 
falsely. GOPALASWAMI NAIDU v. EMPEROR 43 


——— -——-—-_ ss. 195, 234, 360, 

537—Penal Code (Act XLF of 160), 2. 193 
—Perjury—Sanction —Charge—Statements alleged to 
be false, to be specified. -Defect in sanctton—Con- 
viction not to be set aside wnless faiuie of justice 
—Several false statements ın one deposition— One 
offence—Deposition read over in presence of pleader 
of one of the accused—-dAdmigsibility. 


Section 195 of the Criminal Procedure Code should 
be used in such a wey as to give tho person, against 
whom sanction is asked for or granted, means 
of knowing precisely of what the alleged criminal 
act consists. Jt is right, therefore, when sanction 
is sought or granted in rospect of statements 
contained in a long deposition that tho particular 
statements alleged to be false should be specified. 


Balwant Singh v. Umed Singh, 18 A. 208; Queen 
v. Kartik Chunder Holdar, 9 W. R. Cr. 68, Qxeon v. 
Gobind Chander Ghose, 10 W. R. Or. 41; 7 B. L. 
R. 28 (Note); Queen v. Buodhun Amr, 17 W. R, Or. 
82, Jivan Ambar Das, In ve, 19 B. 862, Goberdhona 
v. Habibullah, 8 O. W. N. 85 and Queen v, Sounder 
Mouhoree, 9 W. R. Cr. 25, referred to. 

Where the statements which were alleged to be 
false were set out in full detail in the application 
for sanction, and were also specified in the charge 
which was subsequently framed, there is no reason 
to snpposo that the accused had not full opportunity 
of knowing what wero the specific statements 
made by. him which were alleged by the proseontion 
to be false. 

A conviction of perjury cannot be set nside on 
acconnt of a defect in the sanction, unless 16 18 
established that there has m fact been a failure of 
juatice. 

The making of any number of false statoments 
in the samo’ deposition is one aggregate caso of 
giving false evidence, and charges of false evi- 
dence cannot be multiplied according to the number 
of false statements contained in the deposition, 

Proceedings, lst May 1871, 6 Mad. H C R. App. 
xxvii, followed 

Therefore, a separate charge need not be drawn 
up in respect of every single utterance of the ac- 
cused which ig alleged to be false. 

Where in the original case there were twenty- 
seven accused persons, and the deposition of one 
of the witnesses was read over to him in the 
presence of the pleader of one of the accused : 

Held, that m a case of perjury against that 
witness, his deposition was admissible in evidence. 
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Kamatchinathan Chetty v. Emperor, 28 M. 808; 
20r. L. J. 756 and Mohendra Nath v. Emperor, 12 
0. W. N. 845; 8 Cr. L. J. 116, distinguished. BAKHAL 
CHANDRA LAHA v, ENPEROR, 90. L. J. 690; 36 ©. 
808 697 
— c S. 195 (1)—Fals re- 

port to police—Police reporting for action undor 

section 182—Complaint 











_— S. 195 (4)—Sanction 
to prosecute—Sanction giren on mere susjricton—No 
direct evidence as to ubetment of offence—Legality of 
sanction—Application for sanction, what must 
contain, 


An application for sanction to prosecute must 
specify the time when, and the place where, the 
offence was committed, and n Court should not grant 
sanction except npon ovidenco bofore it of such : 
matter. Mere suspicion is not sufficient for the 
purpose of granting a sanction without a prima 
facie caso being made out against the accused. 
ÅZHARUL Hasan v. MAZHAR Hasan, 6 A. L. vet 


~———-——— S, 195 (7) (C)—Sane- 
tion to prosecute granted by Collector in an un- 
appealable case—Revocation of sanction by District 
Judge—Jurrediction. z 


A sanction to prosecute granted by a Collector 
in a case in which no appeal lics can be revoked 
by a District Judge whoso Court is the principal 
Court of Original Jurisdiction within the meaning 
of section 195, clause (7) sub-clause (e) of the 
Criminal Procedure Code. That clausa is not 
limited to the Court of Small Causes, but applies to 
every Court, where there is no appeal from its 
decision. Waza MUHAMMAD v. Hus Lat, 6 A. L. J. 
231; 31 A. 313 182 


SS. 202, 203, 441 
—Fatlure to record reasons for action taken wnder 
38. 202, 208—Prepudice to accused—Inncgularity. 


The failure of a Magistrate to record reasons bo- 
fore taking action under sections 202 and 203, | 
Criminal Procedure Code, is not by itself a “snfiicient 
ground for the High Court’s interference in reviaon. 

If tho statement under ecction 441 by the Magis- 
trate is satisiactory the said defect is cured and 
the omission may be deemed to have been supplied. 














RENGAMMAL v, KRISENAMACHARI, 6 M L T. 79 18 
—___—_ s. 203 618 
—— SS. 203, 437 —Ds- 





missal of complatnt for want of eurdence—Revival 

by first Court after District Magistrate's sefural 

to order further enquiry. 

A Deputy Magistrate who had dismissed a com- 
plaint undor section 203 of tho Criminal Procedure 
Code on the ground of absence of the complainant’s 
witnesses can legally revive it, even after the Dis- 
trict Magistrate has refused to order further en- 
quiry under section 437 of the Code upon a motion 
by the complainant. JyorinpraeNatTe v. Heat 
CHANDRA, 1380. W. N 198; 5 AL L. T. 965; Bos 


415 3 

aan $8. 2B1, 222, 223, 
225, 537—Charge of seditiong-Form of in- 
dıctment— Words uttered by ae. not se? ont 
in charge--Substance of speech, set aed 


larity 
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—_______- —_-__ ss. 233, 234, 235, 
236, 237 and 239— Relation of sections es- 
plained—MMirsjoinder of chargeo—Penal Code (Act 
XLF of 1860), 88. 1244 and 1634—Seditiow—Two 
articles aoritten im two different wsues of a ners- 
paper—IMirjoinder of Charges—Trral. 

The neoused was charged and tried jointly under 
section 124A, I. P. C,in respect of an articlo dated 
1244 May, and under sections 12/4 and153A,I P.O, 
im respect of an articlo dated 9th Juno, 1908. 

Held, that tho trial was not’ bad for misjoinder 
of charges. 

The exceptions mentioned in section 233, Cr. P. C. 
nro not mutually exclusive, tho words of the 
section do not favonr a contrary viow. If 1t had 
beon imtendod that section 735 (2) or section 236 
could not be mado use of ım co-operation with sec- 
tion 234 of the Codo, this mtention could have been oasi- 
ly exprosaed. If tho exceptions are mutually exclusive 
tho provisions of sections 236 or 237 could nover be 
invoked to prevent a miscarringe of justice arising 
from a failure to make good all the details of a charge 
joined with two othor charges under section 234. 

It is difficult to believo that the legislature mtended 
thata jomt trial of three offences under section 23! 
should prevent the prosecution from establishing at the 
same trial the minor or alternative degrees of criminal- 
ity mvolved in thoacts complained of Therefore, the 
exceptions mentioned in geciion 233 ore not noces- 
sarily exclusive, and sections 235 (2) and 236 may 
be resorted to in framing additional charges where 
tho imal is of three offences of the same kind com- 
mitted withm the year. Emperor v. Tribhovan- 
das, (1909) 1 Ind. Cas 611;33B 77; 10 Bom L. B, 
801, approved. 

An accused person may bo legally tried and con- 
victedim one trial under section 1214A or section 153A, 
J. P. C, on charges framed on three disconnccted, 
articles. BAL GANGADHAR TILAK, In rc, 33 B. 221 ; 10 
Box L. R. 973; 9 Cr L.J. 226; 4M. L. T. 45 277 


— S. 234—Oharge-—state- 
ments alleged to be falso to be specified—Several 
false statements in one deposition—One offence 


- 697 

— — ——__ -—-— sS. 234, 235, 236, 

237, 239—Relations of sections cxplamod 

277 

——— = — S. 240— The section ap- 

plies to separate charyea of distinct offences tried 
separutelyj—stay of trial. 

Section 240 of the Criminal Procedure Codo is 
applicable only to a joindor of charges in the same 
case, and not to soparate charges of distinct offences 
tried separately 

Queen v. Sadia, Ratanlal’s Unreported Oases of the 
Bombay High Court, 862, followed 

Where the accused was tried for scparate offences 
and pending appeal against has conviction in ono of 
them the Sessions Judge stayed tho tmal in res- 
pect of the other charges under section 240, Criminal 
Procedure Codę : Held, that the procedure was not 
warranted by tho terms of section, “240, Criminal 
Procedure Code but that the Sessions Judge, could, 
if he chose, haw adjourned the trial under section 
344, Criminal Procedure Code or sanctioned tho 
withdrawal @rom the prosecution under section 494, 
Crimmal Procedure Code. MANTRI KAMARAJU, /n re, 
6M.L T. 90 128 
. 
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COC S, 250O—Peral Code 
(det XLV of 1860), 8. 497—ddultery—Du- 
charge of accused by Magistrate not competent to try 
—Compersation —Illegality. 

A Magistrate, by whom a charge under section 
497, Indian Penal Code, is not triable, but who en- 
quires into a charge of adultery and discharges tho 
accused on the ground that no case is made ont against 
him, cannot award compensation to the accused 
undor section 250, Criminal Procedure Code. Kesiva 
PANDA, IR ro 159 
ss. 253, 437—D- 

charge—Rerision—Disturbance of findings of fact— 

Abuse of proceas—Citil claim—Men of position — 

Taw. 

A very heavy burden lies on those who seck to 
disturl on revision an order of discharge passed by 
n Magistrate under section 253, Criminal Procedure 
Code 

In cases of regular appeal the ordinary rule is 
that no Court of Appeal will lightly snbstitute its 
own view of evidence for the mew of the Conrt, 
which had the advantage of seeing and hearing the 
witnesses. An application in revision is on a lower 
plane than 2 regular appeal, and unless the peti- 
tioner can show some plain reasons against the order 
of (discharge, he can have no chance of succeeding. 

While it is undesirable that the Criminal process of. 
the Courts should be abused with the object of morely 
furthering a Civil claim, it would be intolerable, 
if by reason of tho position of any individual what- 
ever, he was allowed to ovade tho law. Mustarra 
Raum v. MOTITLATL OHUNITAL 825 


—-—-— c Ba 257 —Right of accused 
to summon witnesses in warrint cases tried sum- 
marily—Adjournment to call wttnesses refused by 
Court rothout ground—Oonviction irregular. 

In a warrant case tried summarily a Magistrate 
is bound, under section 257 of the Criminal Proce- 
dure Code, to summon the witnesses of the accused, 
nnless he could have refused to do so on the ground 
that application for such process was made for the 
purpose of vexation or delay or for defeating the 
ends of justice Where the Magistrate refused to 
grant an adjourmmont to tho accused for the pur- 
pose of calling their witnosses, the conviction was 
set aside as bad m law., AMEER BATCHA v. EMPEROR, 
51. B B 20 365 


S. 269—Some offences 
triable by Jery—Some effences triable with the ard 
of Jurors as assessors—All offences tried by Jury— 
Dregiularity—Prejudice—<Accused submitting to trial 
uithout com planit. 

Where the accused persons were charged nb tho 
same trial with several offences of which somo 
were triable by Jury andthe rest with the aid of the 
Jurors as assessors, bnt the Judge charged the 
Jury on the casc as a whole directing them to give 
a verdict on each of the charges, and not taking 
thoir opinions as assessors on the minor charges, 
which wore not triable by jury Held, that the tral 
of all offences was trial by jury. 

Per Chandavarkar, J.—The law makes no dis- 
tinction as to the procedure at the trial between a 
trial by Jury and one with the aid of assessors, 
except as to the summing up m the caso of the 
former and the manner in which the verdictin tho 
former and the opinions of the assessors in the 
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latter are respectively taken. It is at this latter 
point that thero is a departure of ways and if the 
accused, who is tried, does not intervene at that crucial 
point and get the procedure applicable to trials 
with the ad of assessors enforced, he cannot 
bo heard to complain. Mavsine BECHAR V ExPEROR, 
11 Bow. L. R 350; 38 B. 423 480 
S. 289 (3)—Corviction 
of accused solely on ihe evidenre adduced by co- 
accused — Want of sufficient evidence—Illegality. 

An accused person cannot boconvicted solely on 
the ovidence adduced by his co-acousod, when thero 
ig no ovidenco for the prosecution that he com- 
mitted the offence with which ho is charged RAGH- 
VABAJU, Jn ve, 5 M. L. T. 75 








S. 298—Charge to Jury 

. —Misdirection — Confessron—Voluntarirees and ad- 
mirsibility to be decided by Judge—Ti uth or falechood 
to be judyed by Jury. 

It is for the Judge to decide whother a confession 
was made voluntarily and is consequoutly admissible 
in evidence. He ought not in‘any circumstances to 
throw on the Jury the duty of saying whether a 
confession is voluntarily made or not. If tho Jadgo 
finds that it was voluntamly made and was not 
caused by any threat or inducemont he may admit it 
and then 16 will befor the Jury to sny whether it is 
truo or not. EMPEROR v, KRSARI DAYAL, 1! Bow. L. 


R. 832 517 

—_— ss. 307 and 337— 
Pardon, tender of—Onmission t state reaxns for 
tende: —Referenca to High Court, where it does not 
appear that rerdict was redsurable—High Const to 
form its mon opinion upon eridence—Verdict of gury 
—Reasons for the verdict to be recorded when making 
reference 

Whero the facts which led up to the tonder of 
pardon to an accused person appear on tho record, 
the omission by the Magistrate, who was not n 
Presidency Magistrate, to state reasons for tondoring 
the pardon, is noither an illegahty nor an irrega- 
larity which may vitiate the proceedings held sub- 
sequent to such tender and acceptance of pardon, and 
render tho evidence of such person inadmissible 

Deputy Leyal Remenbrancer v. Banu Singh,5 C L 
J. 224; 6 Cr. L. J. 142, followed. 

A Sessions Judge is competent to make a refor ence 
io the High Court under section 307 of the Criminal 
Procedure Code even when on the force of his 
charge to the jury it does not appear that the 
verdicf was nn nnreasonable onc; and in the refor- 
ence the High Conrt is not bound to act in accord- 
ance with the unanimous verdict of the jury oven 
if ıt is not shown to be perverse or mainfostly wrong 

Emperor v. Lyall, 20 C. 128; 6C W N, 253, re- 
ferred to 

In sucha reference the High Court will form its 
own opinion on the evidence after giving due weight 
to the opinions of the Judge and the jury. 

A Sessions Judge after arriving at his conclusion 
to refer the case to the High Court under section 
307, Criminal Proceduro Codo, and after telling the 
jury that such was his intention, should invite 
tho jury to give the reasons of their verdict. But 
the cireumstanco that no such reasons have been 
recorded by the Judge docs not warrant the High 
Court to decline to go with the evidence and 
arrive at its own judgment. 
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Emperor v, Chellan, 29M. 91 ; 3 Cr L.J. 371 followed. 
ENPEROR 1. ANNANDA CHARAN, 18 © W. N. 457; 9C. 
L J 638; 86 C. 8029 - 


S. 307 —Power of Sessions 
Judye to refer case— High Court's power to wierfere 
tn facts—Jury—Per verse verdict, 





- Sessions Judge may refer a case to the High 
Court under section 807, Oriminal Proceduro Cbdo, 
even if in his charge to the jury he drew their atten- 
tion in parbionlar to one pecuhar circumstance in the 
evidenco for the proseoution and told them that hav- 
ing regard to that circumstance, they should certain- 
ly pause and consider it carefully before returning 
their verdict, and it was, therefore, fairly open to the 
jury, having regard to this weak link in the pro- 
secution evidence, to acquit the accused. 

King-Hmperor v, Chidghan Gossain, 7 O. W. N. 185, 
distinguished. 

On a reference under section 207 of the Oriminal 
Procedure Code, the High Court has all the powers 
of an appellato Court, and it isthe duty of the High 
Comt to form its opinion upon the entire evidence 
after giving’ due woight to the opinions of the Judge 
and the jury, and the High Court may set aside the 
verdict of the jury even though it is not perverse. 

King Emperor v. Lyall, 20 ©. 128, followed. Ex- 
PEROR t. ABDUL RAMUAN, 00. L. J 482 593 
—__-—_____—___—_ §,, 8337 497 


—— ——-—— 8. 339—Tender of par- 
don to am accused person— Pardon forfeited by false 
statement—Onus of prouf—P) actice—Procedure. 


A pardon tendered to an approver need not be 
withdrawn, nor has such withdrawal any effect. 
After the approver has given evidence the prosecution 
can procced with tho caso against him 1f they choose 
and he can plead pardon im bar of the trial. 


Tho making of n full and true disclosure by an 
approver is not a condition precedent which the 
approver has to prove to establish his right to pardon, 
but the failure to make such full and true disclosure 
is a condition subsequent determining or forfoiting 
the pardon which had provionsly beon grantod. 


Quecen-Fim prers v. Ramasann, 24 M. 321, considered. 
Queen-Emprest v Sudra, 14 A, 8386; Queen-Em press v. 
Natu, 27 O. 137; King-Emperor v. Bala, 25 B. 675, 
aud Emperor y. Kotlaa, 30 B. 611, followed. 


As regards the procedure to be followed, where a 
pardon has been tendered and the approver is after- 
wards put on trial, he should be asked if he relics on 
it andif he says ‘yes’, which is a plea of pardon, the 
isene as to the pardon should be tried first. 

Tt is for the prosecution to prove that the pardon 
has been forfeited. 

The approver commits a breach of the condition of 
pardon if he fails to make a full and true disclosure 
throughout, It is not enough for him to make suo! 
disclosure before the Committing Magistrate if he 
withdraws it in the Sessions Court or to make it 
when examined-in-chief if he withdraws it in cross- 
examination. 

“ Forfeiture ” explained. 
M. 173 


KULLigy v. EMPEROT AS 

- 8. 360—Aimismbilidy of 
deposition read over in presenge of pleader of one 
of the accused ii 





. 
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= ——— §. 362—Record of ovi- 
dence by Presidoncy Magistrate—Section not ap- 
plicable to cases under section 110, where reference 
to High Oourt necessary 

















ss, 367, 369—O0rider 
of dismussat of appeal for default car be set anda by 

District Magistrate. 

A, District Magistrate who has ordered tho dis- 
missal of a Crimmal Appeal, morely by reason of the 
non-appearanco of the appellant, is competent to sot 
amdo such order and theroafter to hear and docide 
the appeal according to Jaw. 7 M. H U. R App. xxix, 
Diıcarka v. Bent Madhab, 28 C. 652; Nur Ahmad v. 


Mahomed, 29 O. 726, followed. BATANOHAND ue 


PEROR, 5 N. L. R. 76 7 
S. 369 247 

s ma aM Sa GOZ Burma Munici- 
pal Act (111 of 1898), aè 92 (2) and (3), 180—Res 
judicata—Previous acquittal when a bar to prosect- 
thon— Disobedience of a notice issued by Municipality 
under » 92 (2)—Accused acquitted—Subsequent 
direction undor +». 92 (8) to alter building disobeyed 

— Prosecution for the latter offence not barred Ly 

previous acquittal—Juristiction of Court to consider 

nate of direct on by Aluniowpality—Learcful direc- 
tion—Proper order when prosecution barred as res 
judicata. 

Tho petitioner gave notice to tho Municipality of 
his intention to erect a building, and almost ımmedi- 
ately commenced the building. Within 6 weeks from 
the receipt of the petitioner's notico, tho Municipality 
at first issued two notices, purporting to be under 
section 121 but substantially under section 92 (2) of 
the Burma Municipal Act, to the petitioner requiring 
him to keop a passage botween his building and the 
neat building for scavenging purposes. The petitioner 
failed to obey the notice. He was prosccuted for dis- 
obeying the notice, but was acquitted on the ground 
that access to the premises for scavenging purposea 
could be had from the back. 

After this prosecution failed, the Municipality issued 
another notice, under section 92 (2) of the Act, ro- 
quiring space to bo left on cither side of the building 
within onc month. This notico was disobeyed too, 
and the Municipality instituted a fresh prosecution 
for this disobedience. The petitioner was acquitted 
on the ground that he has been tmed on the sumo 
facts before and acquitted Tho Municipality thon 
issucd a, notice, under soction 92 (8), requiring the 
petitioner to alter his buildings so as to leavo the 
space as curected in the previous notices, Tho poti- 
tioner was again prosecuted for disobeying this direc- 
tion and was convicted. 

Held, that the disobedience of a direction undor 
section 92 (3) was not the same offence as disobo- 
dience of the previous notices under section 92 (2), 
nor were the facts constituting the last disobedience 
fgcts on which the petitioner could have been charged 
with a different offence at tho previons trials. Some 
of the facts which constituted tho present offonce 
woro not in exjetenco at the timo of tho previous 
trials. Section 403 of the Criminal Procedure Code, 
therefore, did not apply. 

Held ji ther, thpt the notices issued by the Muni- 
cipality were strictly within the terms of the pro- 
visions of the@lunicipal Act, and wero lawful. 

Courts have no jurisdiction to consider whether 
tho order of the” Municipality is reasonable or not. 

. 
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Criminal Procedure Code—conid. 


Section 180 of the Municipal Act only requiros that 
the direction issued by the Municipality should be a 
lawful one. 

Obiter dictum k 

When a prosecution is barred on uccount of a 
previons trial, soction 408, Or. P. C, directs that the 
accused shall not be triod. An order of acquittal, 
therefore, is improper, ag no such order can be passed 
without atrial Osorxo UHARAN CHOWDRY ¢. EMPEROR, 


5 L. B. R. 12 357 
ciassa Ss. 403 .(1)—Complant 
without autho ity—Order of acquittal, whether bar to 

a new trial, 

Tho complainant, a soldier, sent an intimation to 
tho District Magistrato that ho had authorised his 
brother to file a complaint against the accused for 
having enticed away his wifo. On trial it appeared 
that*the brother had no such authority. Conse- 
quently the Magistrate acquitted the accused The 
complainant instituted a fresh compjamt: Held, that 
the previous acquittal of the accused was no bar to 
tho trial of the fresh charge, as the Magistrate's 
finding in tho previous trial amounted to this that 
there was no complaint before him of which ho 
could take cognizance 

Queen-Empress v. Balwant, 9 A. 134, (F. B.), 
referred to. UMER-UD-DIN V Emperor, 6A. L J. 262: 
81 A. 317 219 
an aman ss. 421, 422, 423 

Procedure for hearing appealh—Duty to call for 

recnie and pass judgment after per xsal—Notice af 

hearing of appeal mast be tysued—Hearing without 
netics illegal, 

If an appeal is not dismissed summarily under 
section $21, its disposal is governed by section 423 
and notwithstanding the non-appearauce of the par- 
ties, tho Court is bound to send for the rocord, 
poruse it and give judgment. 

Sections 421 and 423 of tho Codo, read togother, 
make it imperative, on a Criminal Appellato Court 
to hear the appeal at tho time and the place: 
named in the notices of appeal issued by it, and a 
hearing, of which no notice has been given, is, therc- 
fore, legal. RATANCHAND v. EMPEROR, 5 N. L. R 


376 247 
m S. 423 (2) Interference 
in appeal with the verdict of Jury. 

An appellato Conrt can only mterfere with the 
verdict of a jury when it is satisfied that the verdict 
ys erroneous owing to a misdirection by the Judge 
or a misunderstanding of the law on tho part of tho 
Juy. Tnx PUBLIG PROSECUTOR t. BONIGIRI POTTIGADU, 
5 M. L T. 100, 82 M. 169 307 


——-— ss. 435, 438 and 

439---High Court—Practieo—Application for reri- 
glon—Concui rent gurtadiction of District Court or 
Magwtiate—Application should first- be made to 
lower Court for reference. 

The High Conrt will not cntortain an application 
for revision in criminal cases where tho District. 
Court or Magistrate has concurrent revisional juris- 
diotion with the High Court, though the jurisdiction 
ig not final, save on somo special ground shown, unless 
a previous application shall havo been made to the 
lower Oourt. 

Queen-Empiess v. Reolah, 14 O. 887, relied on, 
Buvrax ABDUS Sosuan Kuan, In re, 86 O. 643; 18 
0. W. N. 753 
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Criminal-Procedure Code—conrtd. 


— S. 437 293, 825 
S, 437 —Retral ordered 
by Sessions Judge—District Magistrate's authority t) 
disregard o1der—Accused cannot be released without 
further enquiry. 

















A conviction was set asido by tho Sessions Judge 
on the ground of illegality and a new tral by a lat 
Class Magistrato was ordered. ‘ho accused was 
directod to be detained in the jail as an under-trial 
prisonor On reading the Bessons Judgo’s order, 
the District Magistrate wrote that the acensed had 
undergone imprisonment which, under the circum- 
stances, was n sufficient punishment, and that uo 
fresh trial was, therefore, necessary - 

Held, that the District Magistrate had no authority 
to disregard the Sessions Judge’s order directing a 
new trial. Neither he nor any other Magistrate had 
authority to release the prisonor without further 
inquiry. Emperor v. TUN Lix, 5 L B.R.49 541 


— — S. 438—leferenco under 
x 438, Cr. P. C — Grounds of reference to ba stated 
A referonco to the High Court, under section 438, 

Criminal Procedure Codo, should contain a brief 

abstract of the case and the grounds of the reference. 

Kesava PANDA, In re 


——————_—____———— S, 438—Reference—En. 
hancement of sentence—Reference cannot be mude 
rorthoué trial of appeal. 

A Sessions Judge is not justified to refer a case 
for enhancement of sentenco unloss he has heard the 
appeal and come toa determmation as to whether 
or not the conviction of the appellant is justified. 
Only if he is satisfied as to the propriety of tho con- 
viction he should make a reference undor section 438, 











EMPEROR V. INTIZAR ALI Kuan, 6 A. L. J. 421 475 
—— — S. 438 846 
—- — S. 439 846 
— —— S. 44] 618 














section must show that ıt was part of procecdings in 

the trial—Jurtediction 

An order passed by a Court under section 476, 
Criminal Procedure Code, should show that it was part 
of the proceedings in the trial in which the alleged 
offence was committed; otherwiso the order should 
be deemed to havo been mado without jurisdiction. 


Rahimadulla Sahib yv. Emperor, 81 M 140; 7 Gr. 
L. J. ok and Aiyakannn Pillay v. Emperor, 82 M 49, 
19 M. L. J. 42; 4 M. L. T. 404; (1909) 1 Ind. Cas. 
597, followed. UHILLASHI Nanu Narr, In re 425 


S, 476—Offence com- 
mitted before one Mayistrate— Whether a succesor 
can take action. 


Only the Judge or” Magistrate who actually tried 
the.case in the course of which the offence was com- 
mitted can tako action undor section 476, Cr. P O 
Begu Singh v. Emperor, 84 C 561;5 Or. L. J. 398 ; 
Kartih Rum v. Emperor, 35 C 114; 7 Cr. L.J 184, 
followed. Phina Singh v. Empress, 25 P. R. 1889, 
Cr, relied upon. Ranga Ayyar v, Emperor, 29 M. 881; 
4 Cr. L. J. 175, dissonted from. Eupgror V DAUTI, 
6 P. R. 1909, Cr; 12 P. W. R. 1909, On ; 104 P. L. R., 

-1909 812 
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Criminal Procedure Code—concld. 


ama aan mm Sa 488—ainienance— - 
Offer by husband to maintam his wife— Award of 
maintenance tothout considering wifes willingness 
or unwillingness to live with her husband—Illegality. 
Whore im an enquiry under section 488, Criminal 
Proceduro Code, the husband offers to maintain his 
wife, it is the duty of tho Magistrate to ask the wife 
if sho is willing to livo with hor husband and to con: 
sider the grounds of ler refusal, if any, and Any 
order, allowing maintenance to the wife without a con-* 
sidcration of the said circumstance, is illegal. PAN- 
DULA SURBAYA V, PANDULA AMBAMAA 155 
S. 488—Maintenance— 
550 





legitimate child 


cn S. 5 I 7—Scope of xection— 
“Disposal” does not include conftscution or desti uction, 
Tho course contemplated by section 517, Criminal 
Procedure Code, is restoration of the property, to be 
disposed of, to the person ontitled to 1ts possession 
The word “disposal” in the section does not in- 
clado cither confiscation or destruction of property. 
Abinash v. Emperor, 840. 986; Lakshmi v. Ureagan, 
9 C. W. N. 697, followed. PRITHWIGIR v Burenge, 5 


NL R 69 
-_ m s. 537 33 
amma S. 537—Defect in sanc- 
tion to prosecuto—Conviction not to be sot unless 
thero is failure of Justice 

















697. 
nec S. 545—Compensation 
pud out of fine, measure of—Accused convicted of 

Ullegilly seceruing money ard fined three times the 

amount 1 ecerred—Order dire ting whole of fine to be 

peik to aggrieved pei sons, whether justifiable, 

The accused was convicted, under section 21 (e) of 
the Fishorics Act, of illegally demanding and receiv- 
ing moucy, he was fined three timos the amount of 
the illogal receipts. Tho Magistrate directed the 
whole of the fine to be paid to the persons from 
whom tho accused had taken money The prosecution 
was instituted without complaint on tho report of an 
official Tho aggrieved persons did not appear to 
have incurred any oxpenses except the expense of 
attending Court as witnesses Nor did it appoar that 
these persons had suffered any injury beyond the loss 
of. tho sams which they paid to the accused : 

Held, that tho order directing tho whole of the 
fiues to be paid as componsation was not supported 
by section 543 of the Code of Criminal Procedure. 
Eupgror v. Maune Thin, 5 L B.R 60 542 
Custom—Customary right to use a tank for bath- 

ing, washing ard tiking water, whether tnrolves a 

general right of access, R 

The existenco of a customary right to use a tank for 
the purpose of bathing and washing and taking water 
therefrom does not necessarily involve a gencral right 
of access to the tank. Tho customary right may be 
limited to excess by a particular side. MUHAMAD f. 
Husain v. MUHAMAD ABUBAKAR 427 | | 








I nsifficient cuidence—Question of lato— 
Second uppeal— [igh Court, power to interfere. 
Where a question ariees as to tho existence or non | 

existence of a particular custom and fhe lower appel- 

late Court has ‘acted upon illogal or legally inaufficien 
evidence to establish the alleged m the questio 
is one of law and the High Oourt is entitled in secdn 
appeal to answer whether the finding 5 based apon 
sufficient evidence. Ran Bilas y. Lal Bahadur, 30 A. 
311, referred to, bs 


l 
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Custom—contd. 


The defendants set up a custom that in a particular 
locality a tenant had a right to sell his house. To 
establish such custom they produced certain sale-deeds 
whereby tenants had transferred their houses to 
other tenants, but none of the salo-deeds was dated 
prior to the year 1891. ‘The oral ovidenco went to 
show that the alleged custom had existed for the last 
20 years: Jeld, that the evidence was insufficient to 
establish the custom. HAR Parsuap tv. RADHA KISHUN, 
6A. L. J. 719 








Well-established weage overrides religious 
tonets—Positive and Negative usage. 

A well-established and ancient usage, prevailing 
amongst a community, must override such of the 
tenets of their religion as are shown to havo 
fallen into desnetude and conflict with ancient 
usage prevailing in the community, Peshtan Hore 
mus): Dast ory Mehrbai, 18 B 802 and Bar Shirirlai 
v. Kharscdj1, 22 B. 480, relied upon. 

There is a perfectly plain and intelligible dis- 
tinction between a positiva or affirmative, and a 
so-called merely negative custom or usage The 
lattor is not, in strictness, a usage or custom 
at all, as thore cannot be a custom of not 
doing a thing. Sm DINSHAW t. RIR JAMSETII, 11 Box. 
L. RB. 85;5 M L. T. 301 701 


Adoptlon—Lohars of Tahsil Ams itear 
— Adoption of a distant married kinsman in presence 
of near collaterals—Marriage when obstacle to 
adoption—Lumit as to age and relationship laid down 
by Riwaj-i-am only mdicatory. 


Among Lohars of Tahsil Amritsar, the adoption 
of a distant marrncd kinsman, at the age of 26, 
in tho presence of a nearer collatoral, is not invalid 
by custom, even if the adoptee has got children 

Marriago isan obstacle only where adoption isa 
religious act, but not where it is a purely secular 
act with no religious connotations, A rule laid 
down m a Ritoaj-i-am providing that the boy to be 
adopted must be ofa cerfain age and unmarried 
is merely indicatory snd not mandatory. Budh Singh 
v. Mula Singh, 40 P R 1905, Nidhana v. Shaman, 43 
P. W R. 1907;7 P L.B 1907, relied upon. CHANDA 
v. AKBAR, 70 P. W. R. 1909 ; 49 P. R. 1909; 68 P.L R. 
1909 9i 














Sutcession—Agarwal banias 

. of Ludhiana city —Widow crnnot ad pt without hus- 
band's authority —Collaterals exrlude d mghters and 

~ daughter's song fron inheritance ~Pletdings—Vague 
allegation by party about rule of avceession, whether 
binding. 

Among Agarwal banias of Ludhiana city. who 
are not Jains, an adoption by awidow cannotbe effeted 
without an authority from her husband to adopt. 

Among those banias, the collaterals of a sonless 
proprietor are, by custom, entitled to succeed to 
his ancestral propeity in preferente to daughters or 
daughter’s sons; consequently they have aright to have 
an adoption by vidow declared inoperative against 
their rights. . ° 

Where parties had very vague ideas in the first 
instance as to the rules governing succession in the 
family, a vague “llegation by a party that tho 
family was ggverned by Hindu Law was held not 
binding CuaMPat Rart Dovrat Ram, 68 P R 1909; 
1 P. L R, 1909; §8 > W.R 1909 972 
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Custom—contd. 


Alienation—Rerersionary right to 
coutest alenation is not transferable—Traneferce 
of such right cannot impeach alienation. 

A reversioner’s right to contest an alienation under 
customary law is not transferable to a stranger. 
Maula Dad v. Ram Gvpa!, 22 P. R.1900; Tola v. 

Abdulla Ahan, 66 P. R. 1897, F. B., followed. 
Sher Singh v. Sidhu, 11 P.R. 1907, overruled. 
Where tho reversionary heir of a widow trans- 

fers, after the death of the widow, all his 

nights, including among those rights his right 
to contest the widow’s alienations, the transferee 
has no locus stand: to impeach the validity of the 
alienations made by the widow. JAWALA Samir. 
Ram Bina, 67 P. R 1909; 98 P W.R. 1900 954 


~~ Gondals of mauza Isar, Tah- 

sil Bhera, District Shahpur—Grft in favour of pichlag 
by sonless proprietor—Right of distant collaterals 
eight degrees removed to contest such gift-—Bui den 
of proof— Validity of gift. 

Among Gondalg of mauta Isar, Tahsil Bhera, 
District Shahpur, distant collaterals of a donor, be- 
ing eight degrees removed from the common an- 
cestor, have a locus standi to contest a gift of 
ancestral. property in favour of a pichlag gon, 
Natha Sirgh v. Mohan Singh, 93 P. R. 1906; Mhra v. 
Karam X wr, 23 P. R. 1907, distinguished. 

The birden of proving that the gift is vahd by 
custom lieg on the donce. g 

No cwtom has been proved by which a gift of 
ancestral property to a gichlag son would be valid 
among ( ondals of mauza Isar 

Fatteh- cd-Din v. Jallu, 70 P. R 1896, reliod upon. 
Monxu v Karan, €3 P, R. 1909; 84 P. W. R. 1909; 
79 P.L t 1909 956 


— — Sutt for declaration after 
aleno: s death, but 4+ widows lif time, muintain- 
ability of —Limitation—/ unjab Limit ition Act (1 of 
1900), art 1—Alienation made before the Act came 
into force. 

A suit by reversionary heirs for a deolaration 
that an alienation by a sonless proprietor shall 
not affec; their reversionary rights is maintamable 
even if she alienor has died before the institu- 
tion of he suit, when a suit for possession is im- 
possible wing to tho presence of a female en- 
titled to hold for life. 

Such s suit is governed by article 1 of tho 
Punjab limitation Act and the period of limt- 
ation is 12 years from the date specified in the 
schedule of the Punjab Limitation Act. Where 
an aliem tion took place on 21st October 1897, a 
suit brot ght within twelve years of the alienation 
and its n utation is within time. JIWANA v. ABDULLAH, 
64 P. R. 1909, 62 P. W. R. 1909; 56 P. L. R. 1909 

962 
—— Successiorn—Grft and will in 
favour of daughter or daughters son—Muhammadan 

Dab Jats of Jhang District— Daughter of daughter's 

gon cannt succeed in preference to cousin—Riwaj-i- 

am—Effect of entry unsuppwted by instances, 

Among Muhammadan Dub Jats of Jhang District 
a sonless male proprictor is not empowered by custom 
to transfer by gift or will his ancestral property to 
his daughter or daughter's son, nor 18 a danghter 
or daughter’s son entitled to succeed in the presence 
of a first cousin once removed 
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Musammat Sahban v, Ghast, 60 P. R. 1885, Musam- 
mat Emna v. Sajawal, 87 P. B. 1898, Malik Nw v. 
Arshan, 105 P. R. 1906, referred to. 

Musammat Fatima v. Ahanda, 26 P. R. 1895, 
Sheran v. Musammat Sharman, 117 P. R. 1901, 
distinguished 

An entry in the Riwaj-i-am, unsupported by 
instances, does not justify n modification of the 
ordinary custom. 

Hayat Muhammad v, Nawab, 29 P. R. 1900; Allah 
Ditta v. Allah Bakhsh, 89 P. R. 1900, Nizam Din v. 
Shahab-ud-din, 108 P. R. 1900, relied upon. ALLAH 
Dirta v, Bea, 72 P. W. R. 1909 ; 48 P. R. 190 79 


Allenatlon—Mortgago rights, aliena- 
tion of, cannot be contested—Mortgage rights merge in 
ou nership, when equity of redemption is purchased 
by mortgayee-— Ancestral land,” meaning of —Land 
purchased from one descendant of common ancestor 
by another descendant, 

For the purposes of the customary law of this 
province, a mortgagee’s rights do not amount to 
such rights in the land chargod as would give tho 
mortgagee’s heirs a mght to contest nn alienation of 
those rights. 

Where a mortgagee purchases the equity of ro- 
demption, his former rights ss mortgagee ure 
merged in the rights of ownership of the land which 
he acquired when he bought tho equity of redemp- 
tion. 

Land ceases to bo ancestral if it comes into 
the hands of an owner otherwise than by descent 
or by reason only of his connection with common 
ancestor. Hadar Khan v. Jahan Khan, 50 P. R. 1902. 
referred to. 

Natha Singh v. Hurnam Singh, 31 P. R. 1894, 
Musammat Futto v. Nizam Din, 10 P R. 1893, dig- 
tingnished. SRI Ram v. RAMJI Das, 59 P. R. 1909; 
86 P. L. R. 1909 ; 94 P. W. R, 1909 


Sathgal Khatris of Jullun- 
dur Ctty—Ttindu Law—Presumption. 

The Sathgal Khatries of Jullnndur City, though 
owning somo land, follow Hindu Law, in matters of 
alienation, and not the general agricultoral custom. 

The initial presumption m tho case of Khatrics, 
who do not themselves cnitivate land and are 
not mainly dependent upon agriculture for their 
livelihood, is against their following agricultural 
custom, PRABH DIAL v. BuxsHi Rax, 68 P. R. 1909; 
97 P. W. R. 1909 952 


Marriage—Mnhas Rajputs of Quj- 

rat District-—Chađar andazi marriage with 
Mahajan woman ta valıd—Issue of such mariage is 
legi imate, 

The marriage of a Minhas Rajput of the Gujrat 
District with a Mahajan woman by chadar andazi 
is valid by cnstom and consequently the son of 
such aimarriago is the lawful heir of his father, 

Haria v. Aanhya, 72 P. R. 1908 ; Ralla Ram v, Asa 
Ram, 48 P. R. 1890; Salub Drita v. Bela, 60 P. R. 1900; 
Nathu v. Goal, 67 P. R. 1898, referred to. Kaamu 
1. FAKIR HAND, 57 P. R. 1909 


944 

Pre~emption. See PRE-ENPTION. 
———--— Successlon—Muhemmadan Dab 
of Jats Jhang District—Daughter of daughter's son 
cannot succeed in preference to consin—Rivwaj-i-am 
—Effect of entry unsupported by instances 79 
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Custom —contd. 


Successlon—Pagvand or Chund- 
arand ryle of succession—Siule of Jhang District— 
Alnenation—Gift of ancestral property to one son in 
excess of his share 
Sials of the Jhang District follow the pagrand 

and not tho chundarand rule of succession. 

A gift of ancestral property by father to one of 
his sons in excess of his share is not ordinarily 
vod. Anuap+ Hast Manuvn, 73 P. W. R. 1900; 
50 P. R. 1009; 74 P. L. R. 1909 94 


Quit of land to a female as 
dowry on her marriage— Mutation in farour of hus- 
band—Donee dying childless—Propmty reverting to 
donor—Construction of mutation entry, 

Where land has been gifted to a female by way of 
dowry on tho occasion of her marriage, the gift is 
to enuro solely for the benefit of the donee and her 
issue ; and on her dying childless the donated property 
reverts to the donor, and in the absence of any custom 
to the contrary, which her husbaud is bound to prove, 
ho is not entitled to retain its possession, simply on 
the ground that his name was entered as donce in 
mutation proceedings 

Chaughatta v. Mohkam Din, 75 P. B. 1898, followed. 
KHAIRAN tv, NAURANG KHAN 7b P. R. 1909; 77 
P. W. R. 1909; 57 P. L. R. 1000 113 


Sister not entitled to suc. 
ceed among Afghans of Manza -Vasran, Tahsil 

Aoshwrpur—Onus— Biwaj-i-am—Karabati. 

Among Afghans of Mauza Nasran, Tahsil Hoshior- 
pur, the married sister of a deceased intestate sonless 
proprietor is not preferred, in the matter of succession 
to ancestral estate, to collaterals in the 7th degree. 

In such a case the person asserting that a sister or 
sister's son excludes collaterals is bonnd to prove the 
assertion. 

Obiter Dicta. 

The word karabati does not necessarily includo 
all “ yak jaddies” ; but as tho word is used in the 
Riuaj-ı-am of Taheil Hoshiarpur it does include a 
wider circle than agnates up to the fourth degree, as 
regards succession of sister. 

In the matter of succession the status of daughter 
cannot be assimilated to that of sister. BHABI 4, 
Niaz MUHAMMAD Kan, 65? L. R. 1909; 74 P. W. 
R. 1909; 55 P. R. 1909 117 


























Bais Chondhri Thakurs— 
Daughters excluded from  inheritance--Daughters’ 
runs excluded by necessary implication—Wajib-ul- 
arz, construction of. 

The object of the Thakurs of Oudh ın excluding 
daughters from inheritance being to preserve the 
inhemtanco of the land to the tribe and the family 
to which it belonged, the exclusion of the daughters 
necessarily implies the exclusion of the daughters’ 
gons as well. 

Where the statement of custom ina Wajid-ul-arz 
dictated by Thakurs Zemmdars expressly provided 
for the exclusion of daughters from inheritance ; ut 
made no mention of the daughters’ sons . 

Held, that having regard to tfe origin of the 
custom, it was intended to express thereby that 
daughters’ sons were likewise gxciuded with the 
daughters, ee 

curan Singh v. Gur Prasad, B, O. ty. 14 andeluliu 

Singh v. Lachman Singh, F. C. A, No. 22 of 1907, relied 

pon, ° 


taae 


e 
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Custom—contd 


Amongst Bais Ohoudhri Thahurs of village Alampur 
in Pergtnt Rokha, District Rac Bareli, thoro prevails 
tho custom, by which daughters’ sons are exclnded 
from inheritance SHEOMANGAL SINGH v. JAGPAL 
Sincu 12 O. C. 63 253 


———~-——-Succession—Khanzadas of Khera 
and lusul Panah—Gha biradri wife, exclusion of 
-Gir biradri and ghair kuf, meaning and tests of 
— Construction of wajib-ul-arz. 

Among Ahansadas of Kheria and Rasul Panah, a 
widow not belonging to tho buadrs is excluded, by 
custom, from inheriting the property left by hor 
deceased husband, in the presence of the widow 
belonging tothe bwadri or her issue, The words 
ghaw huf and ghan buadri, ng used in the wajib-ul- 
araez of these villages, have practically the samo 
meaning, 

Previous intermarriage is a rough and ready test 
of equality between the families of the husband 
and the wife but it is not the only test, Recogni- 
tion is the chief teat of brradrs for the purposes of 
the custom oxcluding a ghar biradri widow from 
inheritance. No porsou can be considered as belong- 
ing to tho biradri of another unless marriages 
batween the families have been recognized. Hub 
Al v. Waztr-un-niasa, 28 A. 496 at p. 500, refor- 
red to. 

A woman who is not ghar Auf to her husband 
must be treated as a biradri wife withm the meaning 
of these wayib-ul-araez. SARWARI BEGAM v. KHATIM- 
uN-Nissi, 120 C. 111 298 


— Brahmans of Rawal wm 
Rawalpindi District—Collaterale exclude daughters 
—Hindu Law—P? esumption—Bus den of proof 
Brahmans of Rawal in the Rawalpindi District 

are governed, in matters of succossion, by agricul- 

tural custom and not by Hindu Law. Consequently, 
near collaterals exclude daughters from inheritanco, 

In tho absenco of clear proof to the contrary, custom 

applics to the case of Brahmans, who follow the 

plough. Mohan Luly. Devs Das, 43 P. R. 1899, 

followed. Devi Dirra Sinay v. Dropti, 56 P. R. 

1909 ; 96 P. W. R 1909 


———— Right of adopted son to 
inherit to collaterala of jus adoptive fathei—Kang 
Jats of Dasha Tahsil, Sialkot District. 

No custom has been proved that among Aang Jats 
of the Daska Tahsil, District Sialkot, an adopted 
son is allowed to inherit to the collaterals of his 
adoptive father. The burden of proving the existence 
of such custom lies on tho adopted son.  Afahhan 
Singh v. Dulo, 4 P. R. 1906, not applied RALLA v. 
JAWAHIR Sixcu, 61 P. R 1909; 75 P. W. R. 1909; 
84 P. L. R. 1909 943 

— ——Dasnami Gossains—Custom 
of inherntance—Chela—Inmtiation—Biraja Homo— 

Age of discretion—Auspicious ay—Pei formance of 

*Biraja Home essential to claim, by inheritance, the 

eat ite of guru—Ztule of succession by nomination or 

election—Custom of lapse, how to be proved. 

Tn tho caso ®%of Dasnims Gossurms or Sanytois 
tho custom is this: When a porsén intends to 
enter the sect samo ordinary ceremonies are por- 
formed, snch as the shaving of tho head, bathing 
of the body, gvearing of new clothes and taking 
of a new name. He then becomes a Gossain in 
a state of prolmtion. After ho has remainod so 
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for a year or two and mado himself familiar with 
tho usagos of the order, the ceremony of Biraja 
Home is celebrated by whispering the Mdmantre 
into lus ears, and it is only after tho porformanco 
of Biraja Home that he attains the status of a 
perfect ond completed chela Dering tho period 
of probation it 1s open to the chele to renounce 
the life of tho monastery and to return to his 
family, but after the performance of the Biraja Home 
reversion to secular life is an imposmbility. 

The Biraja Home ceremony is not performed 
till the probationer attains the age of discretion. so 
as to be ablo torealiso for himself the full signi- 
ficanco of tho final act of renunciation of the 
world. 

Ramji Dass v. Lachw Dass, 7 O. W. N. 145, vefer- 
red to. 

It is unhkely that the Biraja Home ceremony 
should bo reserved for performanco on only ono 
day in the year. It is more likely that it should 
be allowed to be performed on specially auspicious 

ays. 

The performance of Biraja Jlome coromony is 
essential to ontitle g chela to claim, by inheritanco, 
tho estate of his guru: a mere nomination by the 
yuu is not sufficient. 

Ramjı Das v, Lachhu Daca, 7 ©. W.N. 145, Giyana 
Sambandha Panda: a Bannadhi v. Kandasami Tambiran, 
10 M. 375 and Rangachariar v, Yogn7, 18 M, 524, re- 
ferred to. 

Tho ralo of succession by nomination by the 
guru or by election by the mohwxts of tho order, 
is not of universal application. 

There igno fixed rule which regulates tho rela- 
tion between the superior and subordinate Maths, 


for even if a Math is subordinato to ‘another it 
must be governed by its own rules of management. 

Prayad Das v. Muhunth Kriparam, 8 O. L. J. 439 
followed. 


Kashi Bashi v. Chitumbernath, 20 W R. 217 and 
Giyana Sambandha v. Kandusami, 10 M. 875, referred 
to. 

In order to establish tho custom of Inpse, ib is 
necessary to prove not morely that in some instan- 
ces the property had passed to tho spiritual head 
of the monastery, but also that this took place in 
tho presonce of a chela who would, otherwise, be 
competent to take by inhomtance. RAMDHAN PURI v. 
DaAULMNIR PURI 





Succession—Sioter succeeds in pre- 
sence of collateru’s of fifth degree among Panwars of 
Maura Bhotapn , Tahsil Muzaffargarh 
According to custom obtaining among Panwars of 

Mauza Bhotapir in the Muzaffargarh Tahsil, o sister 

succeeds to her doccased brother’s ancestral property 

to the oxclusion of his collaterals in tho fifth degree, 

Alam v. Nur, 62 P. R. 1905, Alusammat Fatima v. 

Khanda, 26 P. R. 1895, reforred to. Sawan v. RAHIB 

KHATUN, 44 P. R. 1909 ; 69 P. W. R. 1909; 67 P. L. R. 

1909 7I 











—_—— Widow allowed to succeed 
to her husband's collate: als—Bhullar Jats of Amritsar 
and Gui daspur Districts 

Among Bhullar Jats of Amritsar and Gurdaspur 

Districts, the widow of a sonless proprietor is cntitlect 

to succoed collaterally just as her husband, if alive, 

would have succeeded. GURDIAL SINGH v. Anup SINGH 

76 P. W. R. 1909 ; 51 P. R. 1009; 64 P. L. R. 1909 9 
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————— Succession—aAgarwal Banias of 

Ludhiana, Oity—Collaterals excludo daughters and 
daughters’ sons 975 

Damages—rongfu cutting and conversion of 
ci ops—Damages, measure of. 

In a suit for damage, for the wrongful cutting 
and conversion of crops, the test for damages 
is the loss sustained by the plaintiff by reason 
of the removal and conversion, calculated on the 
market-valne of the crops. Damages should not bo 
penal. MUHAMMAD Monsin Kuan v. TURAB ALI KHAN, 
GA. L. J. 441 163 
-———, measure of—Breach of contract for 

monthly delivery of goods—Damage how to be 

determined 831 
-Dasnami Gossalns—Custom of Tuheritaton 


Daswant docs not connote right to possossion 
297 


Declaration in favour of person not pay to 
suit cannot be granted I 


Declaratory sult. 

s 12. 
Decree—Whethor ono defendant can bo ordored 

to pay to another defendant 963 
— by consent—Setting aside—Ground of fraud 

—Separate NSint—G ound of cler ical ervor—By motion 

t o review—Applrcation for review, dismissal of —Sub- 
xequent 3ut—Res-judicata. 

When o consent decreo is assailod on the ground of 
fraud, misrepresentation, mistake, coercion, undue 
influence or any similar grounds, the party aggrioved 
must proceed by a fresh action ; but if the decree is at- 
‘tacked on the ground of clerical error or on the ground 

that it does not correctly state what the Oourt ac- 
tually decided and intended to decide, the remedy is 
‘by a motion or by an application for review. 

©  Auyhkeotush Chandra v, Tara Prasanna Roy, 10 C 
612, referred to and distingnished. 

Uroda Dabee y, Stevenson, 22 W R. 200, dis- 
tinguished. - 

Fooleoumary Dasi v. Woodoy Churder, 25 O 649 and 
Buıhumdeo Prasad v. Banas Prasad, 83 C. L.J. 119, 

“followed. 

When there aro two remodies open to a party ag- 
grioved m respect of any matter, no question of elec- 
tion of remedies arises unless they are inconsistent and 
alternative. But as the remedy by a regular suit is not 
inconsistent with the remedy by aroview, thomerefact 
that the party secking to set aside a consent decreo 
on the ground of fraud &c., had recourse to an applica- 
tion for review of judgment does not debar him from 
recourse to a rogular suit, as the remedies arc cumula- 
tive and concurrent, and the decision upon the appli- 
cation for review does nob operate as res judicata. 
Therefore, a suit to set aside a consent decree on the 
ground of frand, misrepresentation, undue influence 
and coercion 18 maintamable notwithstanding the fact 
that a previous application to reviow the same decreo 
was dismissed. GoraB Koer v. BADSHAH BAHADUR, 
18 C. W. N. 1197 29 

é of first Court fizing time for payment of 
money—Deci ee affirmed by High Court and by Priry 

Council— Honey not paud within time fired by the 

Just Court—No eatersion allowed, 

In deereeing a olaim tho Court of first instanco 
directed that if the judgment-debtor paid the prin- 
cipal amonnt with intercst at 12 per cent. per annum, 


See SPECIFIC RELIEF Act, 
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within 3 months from the date of the decree, ho 
would be exempted from further liability to pay 
interest at the higher rate of 30 per cent. This 
decree was affirmed by the High Court and finally 
by the Privy Council, but the time for payment was 
not extended: //eld, that the jndgment-debtor, having 
allowed the 3 months granted to him by the Court of 
first instance to elapse without paying the decretal 
amount as directed, was not entitled to claim a fureher 
period of 3 months from the date of the decree of the 
Privy Council. 


Voor Aly Chowdhure v. Koni Meah, 18 0.18, distin- 
guished.  GHANSHIANM Lan v. Raw NARAIN, 6 A. L. J. 
4198; 31 A. 879 364 


Jot posssssion—HBxclussie possession 
claimed ir plaint—Retief to be restricted to property 
set ont m plaint—Amendment of plaint, leave for. 

If tho plaintv& asks for exclusivo possession, a 
decree for joint possession may be made 1f the 
evidence establishes that the plaintiff is entitled to 
joint possession of the parcel claimed in the suit. 


But when the plaintiff asked for exclusive pos- 
session of a particular parce] of which the boundaries 
wero sot out in the plaint,-on the allegation that 
his vendor was entitled to such possession of tho 
parcel as representing his share of a larger plot, 
and on failure of that case the plaintiff asked for 
leave to amend the plaint on the allegation that 
he was entitled to joint possession of the larger 

lot — à 

Held, that tho application for amendment ought to 
have boen refused. 

Any relief granted to tho plaintif ought to be 
restricted to the property which was set out inthe 
onginal plaint. If the plaintiff makes out that ho 
is entitled not to exclusive possession, but only to 
joint possession of a share of the parcel so described, 
the decree ought to be limited accordingly. Sasrur 
Cuaran Da Dass v. BAROJINI DEBYA, 10 O. L. J. 492 
Deed of trust—Oonstruction—Ti ustee required 

to pay scheduled debts—Payments to allowance. 

holder ‘as and when required,’ meaning uf—Tiustee 
creating encumbrances for payment of post-settlement 
debts——B each of Trust—ortgagee having knowledge 
of the breach—Suit by Sottlor’s he: for restitution 
of money puid to post-settlement mortgagee—Other 
allowunte-holders from the estate not made pa: ties— 

Non-joinder—T) ustecs acting under legal advice, 

whether palliates the breach of trust—Ibhether one 

defendant can be ordered to pay to another defendant 

—Prayer for removal of trustee, uf necessary— Breach 

of trust due toa nustake— Whether moneys paid by 

ti ustee to posi- settlement mortgagee caw be followed 
by the beneficiary. 

The late Rajah of Ramnad made 8 deed of 
settlement in respect of his estate whereby he 
appointed 2nd defefidant tho trusteo The objcet 
ot the deed was expressed to bo the preserva- 
tion of his properties for the benefit of his son, 
the plaintiff, and for paymont of certain debts 
specified thervin. Paragraph 24 of the decd em- 
powered the trustee to pay the debts, &0., in 
any order ho pleased and to pa$ allowances twthe 
allowance-holders as and when required. Tho tee 
negotiated with an English firm Wor raising a 
large loan to clear the Rajal’s dcbis. The firm 


a a 
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Deed of trust—contd, 


who required that the trustee should get tho con- 
Bent of the Rajah and the allowance-holders to 
tho postpbnemant of the allowances to the servico 
of the English loan. The settlor, the Rajah, not 
having acqmesced in the postponement until he was 
paid a sum of 4 lakhs to discharge his post-set- 
tloment debts, the trustec, in the exercise of the 
discretion vested in him by the deed, postponed 
theeallowances in full to the discharge of tho creditors, 
and entered mto an agreement with Ist defendant 
whereby somo of his unsecurod loans to tho 
Rajah wero secured by a mortgage of portions of 
the Zenindari and further loans taken from him 
to discharge the Rajah’s post-settlement debts. 
Towards these loans a large sum of money was 
paid by the trustee out of the trust funds to tho 
Ist defendant. The plaintiff, as heir of the settlor, filed 
tlus suit for restitution of the amounts thus paid 
to lst defendant on the ground that they wero 
not warranted by tho terms of the settlement. 
Tho agreement and tho mortgages to 1st defendant 
purported to have boon executed m compromiso of 
a suit instituted by the lst defendant against the 
tvustee for & declaration that the deed of settlement 
was void asin frand of creditors : 


Held, (1) that the provision in the decd that the 
trustee could pay, ‘as and wen required’ cm- 
powered him without the consent of allowance- 
holders to postpone the allowancos to the servico 
of the loans and did not requiro the trustee to 
keep the discretion open, or prevent him, if tho 
circumstances required him todo so, from fixing 
once for all the order of payment. 


(2) that theagreement by tho trustee to discharge 
tho post-settloment debts of the settlor was an 
improvident transaction and constituted a breach 
of trust. 


(3) that it was no answer to the breach of trust 
that the trustee acted under compotent legal advice. 


National Trustees Company of Australasia v. General 
Fiance Company of Australasia, (1905) A. C. 
3738; 74 LJ. P. 0.78; 62 L. T. 786; 64 W.R. 1; 
21 T. L. R. 522, referred to. 


(4) that tho lst defendant having had full notico 
of the trust is not protected simply becauso he 
acted in good faith or thought that the transac- 
tions with him wero prudent and beneficial to tho 
ceoths que trust, nor can tho circumstance that he 
took the mortgages with a view of getting good 
security for his money and not to cheat any one 
affect the illegality of the transaction. 


Keating v. Keating, 46 R. R. 178; Corser v. 
Oaituright, L. R.7 H. L 731, reforred to. 


(5) that ib did not lie on tho plaintif to provo 
that tho transaction with lst defendant was a 
broach of trust, but as the trunsaction threw a 
heavy burden on tho estate for no apparently com- 
mionsurate benefit, the onus of proof lay on tho 
trustee to show that there was a real benefit to 
the beneficiaries. Hire Purchase Furnishiny Co. v. 
Richens, 2U Q. B. D. 387, and Re “Henson, (1908) 
2 Ch. 356, distinguished. 

@) that it wag not necessary to join tho other 
nlldWance-h@dorg as party plaintiffs and that the suit 
was not bad forgnow-joinder of plaintiffs. 
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(7) that the suit was not bal for want of a 
prayer for removal of the trustee, and that it was 
competent to the Court to direct the 1st defendant 
to make restitution to the trustee. 

Where a breach of trast was caused bya mistake 
of tho trustee, it is unnecessary to ask for his ro- 
moval fiom office. 

(liyana Sambunda Pandara Sannadhi v. Kaniasami 
Taubiran, 10 M.375 at p. 508 ; Striniweasa Ayyangar ` 
v. Strinivasa Swami, 10 M. 3l at p. 83; Booth v A. 
Becket, 15 E. R. 676, Rae v. Meek, 14 A.C. 558 and 
Padmanabha Chettiar v. Williams, 23 M. 239 at p. 263, 
distinguished. 

(8) that as the trust money had come into tho 
hauds of lst defendant by a breach of trust the 
beneficiary could follow it even though the moneys 
wera paid to him undor invalid contracts. 

In re Barney, (1892) 2 Ch. D 265, distinguished. 


SUBRANANIAN CHETTYAR t. RAJAH RAJESWARA, 6 
M. L T. 143 
Defamation, See P. C, s. 499. 


Dekhan Agriculturists’ Rellef Act 
(XVII of 1879), $S. 2-“ Agriculturists,” 
meuning of, wtth reference to sources of income and 
means of livelthood, 

In ascertaining whether a man who has two or 
more sources of income, of which theincome from 
agriculture is one, occupies the status of agricul- 
turist as defined in the Nekhan Agriculturists’ 
Relief Act, the Court must take into account all 
those sources and ascertain whether the income from 
agriculture 18 larger or smaller than the rest. 
All the sources must be taken tobe means of his 
livelihood, and, if the income from agriculture ex- 
ceeds the other incomes, he must be held to be 
earning his livelihood principally by agriculture 
Dwa. konrae v. Balkrishna, 19 B. 255, explained and 
applied. OHUNILAL v. Vinayak ANANDRAO, 11 Box. 
L. R. 842 ; 33 B. 377 515 
— mm B8, -Agriculturist defen- 

dant summoned to be examined under s. 7—Pay- 

ment of batta—Disiniesal of su, 

It is not necessary topay batta to an agriculturist 
defendant summoned to bo examined under sec- 
tion 7 of the Dekhan Agriculturists’ Relief Act, nor 
is a plaintiff's smt liable to be dismissed for its non- 
payment. GANGASHANKAR v. Baputr MBIADUBHAI, 
83 B 249; 10 Bow L. R. 1163 284 
Document allowed by first Court to bo pro- 

duced under s. 638, O. P. C.—Appellate Court’s 

power of reversing decree on that ground only 





en s refusal io send for—No ground for 
setting aside decision unless party prejudiced. 

It is no ground for setting asido the decision 
of a Court that it omitted to send for a docu- 
ment, unless the party requiring it has been pro- 
judiced by the omission. GOPAL SINGH v. Latoo 
Laut, 100. L. J. 27 953 
————_-——not objected to at trial—Subsequent 

objection not allowable. 

The crroneous omission to object tp the admis- 
sion of a document, which is out and out irrele- 
vant, does not make it relevant, and a party may 
object, even before the appellate stage of the 
case, though he did not object to it at tho trial 
but when once a document which is relevant has 
been received without any objection at the trial 
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in evidence, 16 is too late afterwards 
it on the ground of inadmisaillity. 

Miller y. Babu Madho Das, 23 J, 
explained and distinguished. 

Shahzadi Begum v. Secretary oj State for India, B1C. 
1059, 6 C. L. J.678;9 Bom L. R. 1192; 2 M. L. T 439 
followed. TARA PRASONNO t. ASUTOSH 998 
——— —-, Construction of. 
STRUCTION OF DOCUMENT. 

—- -nte eat— -Mortyage-bond 
etipulating payment by instalments without interest 

- -Provision as to interest on default of any instal- 

ment but whole debt falling due on defeult of cer- 

tun instalments— Date from which interest to be 
allowed on thole debt. 

A mortgago-bond provided for payment by muatal- 
ments without interest, but on default in any instal- 
went interest was to bo payable from the date agreed 
upon till satisfaction. It was further provided that 
in default of three consecutive instalments, the whole 
amount duc would be payable at once, but no further 
express stipulation regarding interest was added. De- 
fault was made in the payment of the first threo iu- 
stalments and the whole debt thereupon became due 
The mortgagor contended that according to the terms 
of the bond, interest could only be allowed on cach 
instalment from the date fixed for its payment - 

Held, that on a proper construction of tho docu- 
ment iterest was payable on the whole amount at tho 
stipulated vate from the date of default of the third 
instalment. Sneoppar. RUKMA, SN, L.R. 37 27 
Dowl—Ihen reyurres regretratton- --Regintration Act 

(LIL of 1877), 8. 17. 

Where a duiclig only 2 memorandum which shows 
the rent payable by all the tenants of the estate and 
bears the signature of the tenant and shows that 
there had been a commutation of rent, 1t does not 
require registration, for itis notan instrument relating 
to an interest in immovable property; but where it 
is in substance a lenge aud embodies an agreement 
assented to by the landlord aa well as the tenant for 
the creation of a tenancy it 18 compulsorily register- 
able 

Satuesh (hurder Sucar yv, Diunpul Singh, 24 0, 20 
Olar Goundany, Ranudinga Ayyar, 22 M217 and Narain 
Uoomary v, Ram Krishna Dasa, 5 O. 864, followed. 

(tunga Persad we, Gloqur Sing, 3 C 322, Syed Sufdar 
Reza v. Amzad AN, 7 C. 703 and Lall Jhay, Negro, 7 
C. 717, referred to. Haro Prosan Das v. RAM NABAIN 
CHOWDHURY 8 
Dyhak does uot connote right to posscasion 297 


Dying Declaration, nature and ma 


to object to 
A 106;19.\ 76, 


See Cox- 








Easement—Right of way—QObstruction—Con- 

tinuing causo of action—Liniitation 410 

—_ s Implhed—Transfer—Temporary use of 
paflay by permansion of the owner of servie tene- 
ment does not give iise fo easement, 

In the case of implied easements, that is ease- 
ments which aro used from timo to time only, 
such easements do not pass unless the owner by 
appropriate languago shows an intention that they 
should pass. Poldan vy Bastard, (1863) L.R 10. B. 
156, referred to 

The occasional uso of n pathway by tho per- 
mission of the servient owner by way of grace 
does uot give rise toa right of casement. DHALI- 
WALL t. Mrs. P. Precn 
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by prescription can be acquired by 
superior proprietor over under-proprictor’s land 
281 














Right to plant or maintain trees cannot 
b> acquired by pescription—Contiauiny icon. 
venente 


A right to plant or maintain trees on the land of 
another cannot be acqured as an easement by pes- 
cription eedhur v. Adoyto, 20 W. R. 237; Norris v. 
Baker, | R. R 394, Lemon v. Webb, (1895) A C. 
J, Hart Krishna v Shankar, 19 B. 120, reforred 
to. 


lt 15 the perpetunl change iu the quantum of in- 
convenience imposed by growing trees on the land 
of another that places arboriculture outside tho palo 
of prescriptive rights. UDESINGH v. GANBRAM. 5 
N. L R. 62 23 


Easements Act(V of 1882), ss. 2 (a), 
7 Chy—Riyht of Government tu regulate irrigation 
norhy—aAction ayatust Government—Special damaye 
necessary to b2 proved—Onus of proof—Rightea of 
ripuiar owners ax against Government -Natural 
streamsa—aArtyicul channelo— Water riyhts—Division 
of wate —-English and American lar, 


The Government have power, by the customary 
law of India, to regulate, in the public interests, 
the collection, rotention and distribution of waters 
of rivers and streams flowing in natural channels, 
and of waters introduced into such rivers by meaus 
of works constructed at the public expenso aud in tho 
public mterests for purposes of irrigation, provided 
that the Government do not thereby inflict sensiblo 
injury on other riparian owners and diminish the 
supply they have hitherto utilised 


Ia this country a riparian owner has no higher 
rights as against the Govornment, ın regard to works 
of imigation carried on by the Government in con- 
nection with n uatnral stream, than that of 
not being damaged by any diminution in the supply 
of water which he has been acenstonied to utilise. 


The rights of Government with regard to control- 
ing the water of a natural stream stand upon a 
different footmg from thew rights to interfere with 
the water of artificial channels, in which casement 
rights hare been acquired by third parties, 


The proposition, that any interference by Govern- 
nent with the waters of a natural stream, in the 
course of carrying out irrigation works, eyen though 
it docs not affect the amount of water which riparian 
owners have been accustomed to utilise, is an invasion 
of certain natural rights 11 them, is not sustainablo 
under the law of this country 


The paramount right of Government under the 
law of Madras Presidency is independent of tho 
ownership of the bed of the stream, and no disg- 
tinction can bo dran botween cases where thé 
interest affected is that of ryofiat tenants or of 
holders of proprietary ,estates. 


Whero the plaintiffs allege that toir rights havo 
heen infringed by reason of ee works carried 
pu by Government, the onus pe tho plaintyffs 

to show that they have sinten or amage. 

In the English law proof of damagęis neccessary 
only where tho uso by the uppom Fiparian owner 
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Easements _Act—concld. 


is n ngo for the purpose of his riparian tenement, 
and no such proof is necessary where the use is 
unconnected with his riparian tenement But as in 
this country the Govornment rights are higher than 
those of a private upper ripanan owner, proof of 
actual damage is necessary in order to give ihe 
plaintiffs n right of action. 


Theo word “intorruption ” in illustration (h) to 
section 7 of tho Easements Act means such interrup- 
tion ag resultsin matorial alteration m quantity. 


English and American Jaw on the point compared 
and discussed. FISCHER rv. THA SECRETARY oF STATE 
yor INDIA, 82 M. 141; 5M.L T 149,19 M. L J. 
131 325 


—— s8. 7, ill (h)—Inter- 
325 


ruption, meaning of 











S. 15—Fusement by pres- 
cription—Supe: ior proprieto» iight © acquire ease- 
ment over land held by an wnder-proprietor. 


A saperior proprictor is not barred from acyuir- 
ing an easement by prescription, under section 15 
of tho Easements Act, over land held by an under- 
proprietor GANGA BAKHSH v, CHBATAR KUNWAR, 
120 C. 108 281 


nn s. 15, Explana- 
tion W—ZJnterruption, what constitutes Imme- 
moral right to easement, effect of. 


Explanation II to section 15 of the Indian Ease- 
ments Act provides that nothing is an interruphon 
which is not submitted to, or acquiesced in, for 
ono year. 


Section 15 does not apply to the caso of a person 
who has enjoyed tho right for so long that tho cn- 
joyment should bo referred toa legal ongin. 


Rujrup Koer v Abul Hossein, 60, 394; 70. L R. 
529; 7 I. A. 240, followed. Varapaya SHETTI -. 
TyaAMPA SHetri, 6 M. L. T 107 315 


Ejectment—Benga! Tenuncy Act (VII of 1885), . 


3 5, sub-section (5) —Presumption—Tenure-holder— 
Raiyati tnterest—Test. 


The presumption mentioned m section 5, sub-section 
(5) of the Bongal Tenancy Act, that tho tenant shall 
bo presumed to bo a tennre-holder until the contrary 
is shown where the area held by him exceeds one 
hundred bighas, applies even to tho case of a tenancy 
created boforo the Act came into force. 

Bengal Indigo Co. v. Roghobur Das, 24 C, 272 (P.C.), 
23 I. A. 158, followed. ` 


The only test ofa raryatt mterost 18 to see in 
what condition the land was when the tenancy 
was created. If raiyats were already in possession 
of the land, and the interest created wasa mght 
te collect the rents from them,‘that is nota rawat; 
interest; but if the tenant was let into physical 
posscasion of the land, that would be a rayar 
interest. . 


Durga Prosunno v. Kalidis Dut, 9 YI R. 449, 
followed Kaatasgy Bewa v. ASWINI MORAN GHOSE 
Hi : 72 
ep, suit for—Denial of title of plamiff 


in written statemeat—Notice, necessity of givin 
—Sufficicnoy of notice 656 
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an sut — P rites——Suit by one co-sharer— 
Uneoilling co-sharera made pro forma defexdants— 
Non- onder of partiese—Surt maintaiwable—Proce- 
dure—Practice. i 
A, B and © wero co-sharors in n cortain honse, 
and D was thoir tenant A brought a smt for 
ojoctmont of D, and made I and C pro forma defendants 
as they were unwilling to join as plaintiffs: Held, that 
as a matter of procedure there was no non-jomder ot 
necessary parties ; that all the necessary parties were 
beforo the Court and the suit was maintamable. 
Gholom Mohiuddin Hossein v. Khairan, 31 O. 786, 
distinguishod; Wallins v. Fry, (1516) 1 Mor. 244; 
Guru Prashad Roy v. Ltasmohun Mukhopadhya, 
1 C L.R 481, referred to. Rax BAKHSH v, CHANDA, 
GA. L.J 641 306 
Ejusdem Generis, rule of—Constrnction 
of rule 70i 
Estates Partition Act (VII B. C. of 
1876), 8. 57—Admissibility of Batwara papers 
in evidence 367 
Estoppel—Tenant occupying land with land- 
lord’s consent and undertaking to pay rent is 
estopped from denying his liability to pay for use 
of land. 211 





Plea of ostoppel by res judicata to pre- 
vail oven when its effect would be to sanction an 
illegality 





5 
Retiring one of the drafts and taking 
delivery of part of goods docs not operato as cstop- 
pel 804 





—— Withdrawal of deposit-money by mort- 
gagee, offect of 93 
Evidence—aAdmissibility of nnattested letter to 

establish a trust 4 
Two awards alleged—Evidence of 
arbitrator to show nature of first award is admis- 
giblo 











Expert evidence as to handwriting is 
insufficient for a conviction 
—— of character material in proceodings 
under s. 110, Or. P. © 225 
——— of character—Statement of accused’s 
had character elicited by defence, admissibility of, 
in ovidence—Evidenco restricted to relevant facts 
—Corroborative evidence when to be allowed before 
witness to be corroborated is cxamined—Special 
‘reasons to be recorded by Jndge 
Admissibihty of pyatpaing, unsigned 
by person reportmg, to prove report—Written re- 
port—Offlial making entry can use pyatpaing for 
refreshing memory—Effect of such uso 35 
ot systematic course of conduct—Ad- 











missibility 608 
Robkar of settlement officer—Admussi- 
bility to prove custom 623 





Admissibility of seditious articles other 
than that forming tho subject of charge 
Raymamah petition — Evidence—Admis- 
ston—Nv necessity of document fur transfer of in- 
movable prupyty before Tranyer of Piosrrty dct, 
Where a 1ajmamah petition filed by the mort- 
gagor stated that being unable to pny the mort- 
gage-money she had arranged with the mortgagee . 
to exeoute in his favour a deed of sale in respect 
of 4/ith of the property and she retained tho re- 
maining ljuth and the suit was decided in parsu- 
ance of the terms of the jinamah, but although 
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no deed of sale was afterwards executed, tho 
mortgagor’s name was registered in respect of 1/6th 
and tho mortgagceo’s namo in respect of 4/5th of tho 
property and tho mortgagor dealt with the 1/65th as 
her absolute propérty, by mortgage and gift: 
Held, that as the rajinamah did not purport to re- 
lease tho equity of redemption or to declare, 
oreate or extinguish any right in immovable pro- 
perty, it was nadmigsible in evidence as an ad- 
mission by the mortgagor of the agreement at which 
she „had arrived with her mortgagee, -and no 
question of want of stamp or registration really 
nrose. 


Birai Mohini Dassi v. Kedar Nath Karmokar, 12 
C. W. N. 854, distinguished. 


No document was necessary for the transfer of 
immovable proporty beforo July 1, 1882, when the 
Trånsfor of Property Act came into force. AUGHORE 
KUMAR GANGULI r, MOHAMUD Mussa 662 


admissibility and relerancy of, in impor- 
tant and complirated crges——-To admit all evidence 
tendered is safer and wiser.. 


Obiter, —In dealing with the questions of admissi- 
bility and relevancy of evidence atthe trial of an 
important and complicated case the Court should 
construo the’ sections of the Evidence Act and 
Rulés of Evidence ım a spirt of liberality It 
should err, rather on the side of inclusion than on 
the side of exclusion, because it is easy, when the case 
is finished, to sift ont the good from the bad evi- 
dence and to give weight only to tho relevant 
portions of it. This course is both safer and 
wiser, becauso if thero is evidenco on the 
record, the trinl Cour} as well ns the Court of 
appedl can oasily accept or reject it as it may deem 
propar according to law. SIR DINSHAW !. SIR JAMSETJI, 
Il Bos. L. R. 86; 6 M. L. T. 801 701 


~ Bni den of proof—Sxit on a bond eze- 
cuted by an illiterate woman—Plra of ignorance — 
Onus, 


Where a document was executed by an illiterate 
woman, and she pleaded that she did not know what 
she was doing: 


Held, that the mere fact that sho was an illiterate 
woman did not displace the onxs which lay upon 
hor in the first mstance of proving that she did not 
know the nature of the transaction sho was entering 
into, SUBRAMANYA AIYAR V. MERNAKBHI ANMAL 





—__—- Eutdence of a case likely to arouse re- 
ligious or political divquretude if published—Power 
of Ovurt to clear the Court Rom or to dech? to let 
the evidence be published 





Just as when every gase in which unpleasant 
details aro likely to bo disclosed (eg., Oriminal 
or divorce cases) tho Judge is ontitled to order the 
Court to be cleared, so in India when the evidenco 
in any case if published in the daily papers is 
likely to arouse religious or political disquietnde, 
the Judge is entitled, if not bound, to exclude the 
general body of the pubhe and decline to let tho 
evidenco be published. HAJI BIBI e. Aca Kaan, 11 
Bow. L. R, 409 874 
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Evidence Act supersedes s 7 of the Statute of 


Frands 70I 
——— (I of 1872), ss. 3, I6I— 

Entry in Land Records Raster ix efect of—hi. 

den'e—Adminsibility of pyatpaing, Hisigned by per- 

fon reporling, to provi gport— Pi itten rep irt—Offi- 
cial making entry cin use pyatpaing for refreshing 
memory—Hifert if such use ` 

An entry in Land Records Register No. IN 8 at. 
best nothing more than a report or noto ofa transaction 
which has already been effected; the transaction dàn- 
not be assumed to have been effected by the ontry. 
Ma UYit v. Maung Po Sx, 8 Bur. L*B. 189, re- 
ferred to. 

A pyatpaing or the outer foil of Land Records 
Register IX, not signed by the person making the 
report of the transaction to which it refers, is not 
admissible in evidence to prove the report. It does 
not become a written report unless signed by the 
person reporting. But when the official making the. 
entry gives oral ovidence about the oral report, he 
oan refresh his memory by referrmg to pyatparng. 
When used in that way, the entry becomes evidenco, 
within tho definition of the term in section 8 of the 
Evidence Act and should be placed on tho rocord 
Ma Dun v. Lu O, 5 L. B R. 40 535 
ee EA ee ss. 5, 54, 136, 138, 157 

—Fridence of character-——Statement of accused's 

bad character elicited by defence, admissibility 

of, in evidence—Evtdence restricted to vre- 
levant fuctx—Corroborative evidence when to be 
allowed before witness to be corroborated 18 exaniued 

— Specia’ reasons tn be rec'wded by Judge. 

A statement, clicited in cross-examination by the 
defence, to the effect that the accused had been re- 
puted asa thief, cannot be legally admitted in evi- 
dence. The law is not that ovidence of bad character 
is inadmisstble ag against the accused, but that tho 
fact that the accused has a bad character is irrelevant, 
Under section 5 of the Evidence Act, evidence may 
be given of such facts as are declared to be relovant, 
and of no others. The cross-examination,- as well as 
the examination-in-ohief, must relate to relevant 
facts. 

It is objectionable- to allow a witness to be corro- 
borated, under section 157 of the Evidence Act, before 
ho himself is examined ; it is very doubtful whether 
section 186 gives the Court any discretion to allow 
such a course. It can only be very rarely and for 
very special reasons, 1f at all, that such a course 
should be allowed ; and when such special roasons 
exist, they must be recorded by the Judge. 

Shwe Kin v. King-Emperor, (1906) 3 L. B R. 240; 
6 Cr. L J. 411, followed. Mr Myin v. EMPRROR, 6 
L. B. R. 4 ` 349 








ss. 9, Fa of 

Batwara papers in evidence 67 

— S, 13 (b)--Judgment—<Ad- 
onasibiliiy—Everutant of document—Ilea of minority 

—Burden of pi oof. 

Where the plaintifts sue to onforce a contrat 
entered into by a minor, it is for them to 
establish by pima fgcie evidence that the contract 
is valid and was entered into by®n person com- 
petent to do sé. 

The defendant produced two Jgigments in ovi- 
dence to prove his minority. Tho cases in which 
those judgments were passed were | in which 
any right asserted by the dofondant Was recognized 
ar esercised or its existence was @iaputed, asserted 
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or departed from. The question in these cases was 
that of the competency ot the defendant to execute 
the documents which were the foundations of those 
suits: Held, that the judgments were admissible 
only to prore the fact of the defendants’ donial 
and of the Court's decision, but thoy were not 
admissible to prove as against the plaintiffs the minor- 
ity of the defendant. The Collector of Gorakhpur 














ve Walakhdhar: Singh, 12 A. 1, distmguished. Gaya 
Din r, Bhuasammat Derant, 6 A. L. J. 693 839 
c — Sa I3- Admissibility of chitta 
in evidence 513 
- —— SS. 14, 15- Adnissıbility of 
evidence of systematic course of conduct I 
aan ss. 25 


326 Admisability of 
confession made to Police officer O51 
ss. 32 cl. (1) and 9I— 

Complaint —Dying declaration—Proof. 

A statement to tho Magistrate is admissible under 
section 32 clause (1) of the Evidence Act as a dying 
declaration, and it does nut cease to be such because 
it contained a complaint. 

A dying declaration as such is not a matter required 
by law to be reduced to the form of a document, and, 
therefore, section 91 of the Evidence Aot is not appli- 
cable to it Tho precise statement made ought to be 
proved by the Magistrate or some-one who heard it, 

Empress v. Samiruddin, 8 C 211 and King-Emperor 
v, Mathwa Thakur, 6 C. W. N. 72, followed. Gorki- 
DAS NaMAnUDR4 t. EMPERUR, 13 C. W. N. 680; 36 C. 
859 841 














S. 35-—-Admissibility of entric8 

in kher if and khataunr 215 

aana S. 36 --Topographical survey 
map—-Talne as evidence, 

A topographical survey map, prepared by survoy 
officers aoting under the authority of Government, is 
admissiblo in evidence under section 36 of the 
Evidence Act, which does not lay down that 
the authority under which the map is pre- 
pared must be authority given by statute. Tho 
map is not conclusive and may be shown to be wrong, 
hut in the absence of evidence to the contrary, 
is may properly be judicially received in evidence 
as correct when mada. 

Jagadindra Nath Loy v. Secretary of State, 80 C 201, 
(ut p 801); 30 1. A. +4; TO. W.N. 193, followed. 
GasHoo DAMAR SINGH v. JAGAT PAL SINGH, @ C.L d. 
415 





mana aman Sa 45 -- Evidence to prove hand- 
writing— Er pert evdence alone not suficient fer 
conviction, 

To base u conviction upon the opinion of an expert 
in hand writing is, ns a general rule, very unsafe Sr: 
Kant v. King-Emperor, 2 A. L. J. 444, followed. KALI 
UHARAN MUKERJI v, EMPEROR, 6 A. L J. 184 154 
—— 8. 54.—Hapitnally committing 

“dacoity—Admissibility of evidence of crimes other 
than dacoity 





-_ S. 54--Ewidence of bad charac- 
ter elicited in fefonce 349 
ae ss. 65, QI—Admissibihty of 
secondary evide asa substitute for inadmissible 
@Soument—Oompulsorily registerable, but unregis- 
tered, docugaent how far admissible—Secondary 
evidenco ndhiseibip to prove facts not renang 
registration “9 2 
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8. 83—Thak map—Presumption. 
6513 





S. 91—Admisaibility of second- 
ary evidence as a substitute for inadmissible docu- 
ment 





~ S, 91 —Kabuliyat, non-produc. 
tien of—Collection papers admissible—Preaxmption 
that rent is same asan the preceding year. 

Where the plaint in a suit for rent showed 
that the snit was not based exclusively on 8 
kabuliyat exeouted by the defendant, but also on 
the collection of rent, and the plaintiff did not 
produco the kabuliyat but filed collection papers to 
prove that the dofendant was holding at the rato 
claimed by the plaintiff in tho years prior to the 
years in suit: Held, that the collection papers 
were admissible in evidence, as they were not put 
in in proof of the terms of the kabuliyat, and section 
91 of the Evidenco Act did not apply. 

A rayat is presumed to hold in any year at the 
same rent as m the preceding year. GOURI SHANKAR 
v. MINNAT ALI ahaa 
S. —Proof of dying declara- 

841 








tion 





— 8. Q2--Mortyage bond—Subse- 
quent delivery of possession to mortgaqes—Satwfaction 
of mortgagee’» duca—-Proof by oral evidence. 

Where after the execution of a mortgage bond, 
the mortgagor placed the mortgageo in possession 
of the mortgaged promises under an agreement by 
which tho mortgagee was to continue in possession 
for seven years and to receive the profits in full 
satisfaction of his dues under the mortgage: 

Meld, that asthe effect of the subsequent agroc. 
ment was not to alter, contradict, add to or sub 
tract from the terms of the original agreement, but, 
merely to provide means for the satisfaction of the 
bond, the agreement could be proved by oral evi. 
dence, and section 92 of the Evidenco Act did not 
apply. 
Phim Bakhsh v. Durjan, 9 A 392. followed. ; 

Dalarjit v, Lolchand, 18 A. 168 and Himmat Sahai v. 
Llewhetlen, 31 C 486, referred to. 

Balhishen Das v. Legge, 22 A. 149, 27 1. A 58, distin- 
guished. KAMLA SAHAI Y. NANDAN AAN 13 


a S., 92—Registered lease— Subse. 
quent alteration of rent by oral agreement—Net ralid 

—.leceptance of rent at lower rate, effect ef. 

No oral agreement is admissible under section 92 
of the Evidence Act for the purpose of altering the 
rent fixed by a registered lease ; und even if the land- 
lord accepted rent at a rato lower than that mentioned. 
in the registered lease, he is not precluded from sub- 
sequently claiming rent at the rate stated in the lease, 
for the mere acceptance of a reduced rent, though it 
may amount toa full aecquittance, cannot operate as a 
bmiding contract. 

Radha Ramar Chondiy v. Bhowart Prosad Bhowwe, 
mik, 6 C. W. N. 60, Mayand: Chette v. Oliver, 22 M. 261 
and Kurampall: Unni Kurup v. Thekku Vittil Muthora- 
kutti, 26 M. 195, followed. 

Satyesh Ohunder v. Dhunpul Singh, 24 O. 20 and. 
Beni Madhub v. Lulmoti, 6 O. W. N. 243, distinguished.. 
BISHAMBAR Roy v. LAKHATULLAH SHEIKH 160 
S. 92—Promissory note silent. 
na to interest—Admissibility of collateral agreement 
to pay interest 199 
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Evidence Act—contd,. - - --- 
—— S. 92—Proof of no consideration 
© or diffcrent consideration, allowable. 7 

< Although section 92 of the Evidence Act prevents 
the admission of oral evidence for the purpose of 
contradicting. or varying the terms of a contract, 
it does not prevent ono of the parties to the 
contract from showing erther that thera was no 
consideration or that the consideration was different 
from that stated in the document. ‘ 

© Hukumchand v. Hiralal, 3 B. 169; Vasudeta Bhallu 
y. Narasamma,6 M. 6; Kumara v. Srinuasa, 11 M. 
213, Lula Himmat Sahar Singhv. Llewhellen, 11 C. 486, 
Indarjst v. Lal Chand, 18 A. 168 and Sah Lal Ohand 
y, Indarjit, 22 A. 870 (P.O), 27 1. A 93; followed. 

, Balkishen Das v. IV. F. Legge, 22 A. 149 (P. O.) ; 27 
L, A. 58, distinguished. Goran SINGH r. LALOO park 


10 0. L. J. 27 x 

—— S. 92 (4)—Mortgage—Parot 

, Stidence to prove that mortgage was treated as not 
subsisting—Oonduct of parties, 

< Parol evidence of an agreement between the parties 

to a mortgage deed to consider the mortgage as at an 


end is not admissible under seotion 92 (4) of the Evi- ` 


dence Act. y . 

Mayandi Chetts v, Oliver, 22 M. 261, followed. SRI- 
NIVASA Swami ÅIYANGAR U. ATHMABAM AIYAR, 6 
M. L. T. 84; 19 M. L. J. 280, 32 M, 281 612 


—— ~ ss. 105, 106—Fuxcise Act 

- (XU of 1896), a8. 8 (1) (n), 30, 5l—Possession of 
' foreign spirit or fermented liquor for private use or 
? sale— Burden of proof. 

When a person, charged with having in his posses- 
Bion any quantity of foreign spirit or fermented liquor 
larger than that specified in section 3 (1) (n), pleads 
that he purchased it for his private use, the onus lios 
on him to prove that he purchased it for his private 
use and not for sale. Crown v, Lipyin, 11 Bur. L. R. 
227 ; 2 Or. L. J. 505, overruled. 
` King-Emperor v. Nga Chi, (1908) 1 U. B. R , 1904-6 
Excise 7; 4 Or. L. J. 138, followed. EMPEROR v. 
Mauna Pwy, 6 L. B. R. 59 ' - 543 
— s, 106 543 

S. 1O7—Olaim to property as 

` representatives of a man not heard of for fiftecn 
years—Title dependent on the latter haring survived 
an intermediate female owner—Date of hig death— 

Burden of proof. 

“The appellants claimed certain properties jointly 
with respondents asthe heirs of one P. who was 
alleged to have survived the last female owner 
T. Their title depended on the proof of P. having 
survived T. P. went abroad and was not heard of 
for 15 years: 

` Held, that the onus of proving the date of P’s death 
lay on the appellants. 

Iniée Phene’s Trusts, L. R. 5 Ch. App. 189,152, 
Rango Balaj: v. Mudiyeppa, 23 B. 296, Fam Bhushan 
Banerjee v. Surja Kant Roy Chowdhury, 11 0. W.N. 
883; 5 0. L. J. 649, 86 C. 25, referred to. THIAGARAJA 
MUDELIAR © KANDASWANI MUDALY, 6 M. L. T. 158 

977 
S. II I—Attorney and client— 














Proof of good faith of attorney 553 
—— 8. | 16—Ezstoppol 530 
= S. 136 349 

S. 138 349 
= S. 157—Evidence to corro- 
: borate witness beforo witness 18 examined 349 
t 
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Evidence Act—concld.- ~~ -> : 
ss. 159, 1G6O—Refresh in 5 


momory—Admissibility of notes in evidence 3 
—— — 8. [61—Use of pyatpaing for 
refreshing memory 535 
Ex parte order absolute—Application to set aside 
en parte order—No appeal against order dismissing 
application—Oivil Procedure Code (Act XIV of 
1882), xa, 100, 108, 688 cl (9) 6 
Excise Act (XIIL of 1896), ss. 3 (1) (æ), 
30, 5 1—Possession of foreign spirit or fermented 
liquor for private use or sale— Burden of proof. 
543 
S. 21—Sale without license—Sale 








net for profits, 

One Panna Lal, who had no license under the 
Excise Act, purchased some methylated spirits for 
the Secretary of the Jhansi Club from whom he had 
received orders for the same. He sent the spirits 
to the Olub and made no profits for himself: Held, 
that, under the circumstances, the transaction did 
not amount to a sale under section 21 of the Excise 
Act. Panna Lan r. ExPEROR, 31 A. 208; 6 A L. J. 
238 192 


Execution of decree. See 0. P O., sa. 230, 
282, 284, 244, 257A, 258, 266, 278, 276, 278—88, 305, 
LIMITATION Act, Bon. IT, ART. 179 

Acknowledgment to extend 
limitation—Exclusion of time of proceeding bona 

< fide—Step-in-aid of execution 102 

—— Aon proceedings— 
Judgment-debtor’s objection—Oertain property not 
included in objection by mistake—Second objection, 
whether barı od I 

Appeal Interlocutary_or- 
ders—Appeal against final order - 338 

te Procedure in execittion— 

Duty of Comt in execution cases—Accurate descrip. 

tion of property to be sold necessary— Bidders to be 

told oxactly what they are purchasing. 

When an application for sale of property in ex- 
eoution of a decree is made, it is the duty of the 
Judge toexamine the application and,the decree 
and to ascertain definitely what the decree-holder 
wants to sell, and to give explicit instructions to 
the bailiff to ensure that bidders should know 
oxactly what they are buying. The Courts should 
not fail to pay proper attention to detailq in execu- 
tion cases Po Tuerm v. MAUNG To, 6 L. B. R. 18 

362 

————_____-—_Judgment-debtor mortgago”™ 
—Receiver of mortgaged prope ties—Decrea for mesné 
profits—Receiwer to be made purty, when. 

A person obtained a decree for possession of 
immovable property and for mesne profits, but 
the property was under mortgage and a Receiver 
had been appointed to take charge of the mort- 
gaged properties. The decree-holder asked for the 
ascertainment of the’ meme profits in the presence 
of the Receiver : 

Held, that the claim which the decree-holder now 
seeks to enforce is a purely porsong! claim and the 
docreo for mesne profits which will be made will 
be a personal decree, and that the Receiver should 
not be made a party at this stage of the procees- 
ings; that when after obtaining the decree for 
mesne profits the decree-holder finds ®t neces%ary 
to proceed against the equity’ of, redemption, if 





e 
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the Receiver is then found to be in possession of 
the mortgaged properties, the decree-holder may 
obtain leave of the Oourt before he can attach the 
properties, and may bring the Receiver before the 
Court. MAHARANI JANKI KORR v. SHAM Srvanpaa, 10 
0. L. J. 23 958 
— mm Chief Court Rules and Or- 
ders, Order LVII, Rule 1 (1)—Surety under the Rule 

-Estent of surety’s Lability—Inability co-extensive 

with primary lrability—Liability when and how far 

enforceable. 

The security given by a person under Chief 
Court Rules and Orders, Order LVI, Rule IT (t) fora 
petitioner for revision to the Chief Court must 
be limited to the security demandable under 
the rules of the Court, no matter in what 
terms the security bond may be worded; such 
seonrity must be taken to have been merely for 
the performance of the order which is sought to 
be rovised. Where the order, agamst which the 
petition of revision is made, was for the attach- 
ment and sale of the judgment-debtor’s properties 
specified in the decree-holder’s application, the 
security demandable under the rules of the Court 
must be confined to the performance of that order 
within a reasonable time. 

In such a case, no liability could attach to the 
surety unless and until the decree-holder had failed 
to satisfy his decree by the sale of such proper- 
ties. The liability of the surety cannot be more 
extensive than the primary liability of the judg- 
ment-debtor. Aara BINGH v. Banna Mat, 66 P. R. 
1909; 39 P. W. R. 1909 959 
c —_—— Decree against holder of 

impartible estato Execution against his sons 18 

—— —— Mortgage decree for sale 

—Objections to attachment—Regular suit for do- 

claration—Bona fide transaction—Burden of ee 





—-—-__ ~~ Order 
. proceedings, effect of. 

Where the High Court ordered that certain execu- 
tion proceedings should be stayed and the care struck 
off when the security was given, the Court cannot 
be taken to have deprived the deocree-holder of any 
rights that he had already had. SER 

Puddomoree Doses v. Roy Muthooranath Ohowdhry, 
20 W R.1883 (P.C) and Abdul Khayary. Reajuddin 
Akmed Chowdhury, (1909) 1 Ind Cas. 341; 13 C. W. N. 
521, reforred to. Sram MOSIHUDDIN v. SHEO LOGAN 
Sanu 265 
Executor can file suit to save limitation be- 

fore obtaining probate—Wrong exercise of dis- 

cretion in appointing administrator pendente lite— 

High Court’s power of interference 638 
Loan advanced to executors—Personal 

liability of executors—Liability of assets—Exe- 
‘ outor’s right to stand in place of discharged 
* oreditor—Right of creditor fo stand in place of 

executors 161 
Exproprletary right—Relinquishment va- 

lid—Agra Tenancy Act (II of 1901, Local), s. 83 

R sold his zamiadari rights, and on éhe same date 
executed a deed of relinquishment of his exproprie- 
taxy rights in fafour of the vendees: Held, that R 
was competent to relinquish his exproprictary rights in 
favour of thevendecs. Such relinquiahment was valid 
jn law. Lrrara 1.9 PARSHADI, BA. L. J,183 409 


staying execution 
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Exproprietary Tenancy—Morigage— 
Usnfractuary—Oollusive relinqnishment by the 
mortgagor tenant, effect of, on mortgagee—Hject- 
ment of mortgagee—Revenue Court’s yurisdiction— 
Suit for declaration that relinquishment was col- 
Insive—Civil or Revenue Court’s jurisdiction 456 


—  Eatingutzhiment, 

One R mortgaged his xamindart rights on the 
Ist April, 1896, and relinquished his rights in the 
sir on the 28th of April, 1896. R died on the 
4th of November, 1902. R was, moreover, not in pos- 
session of the holding between 1896 and 1902: Held, 
that under these circumstances R’s rights as ex- 
proprietary tenant must be deemed to have been, 
extinguished in his life-time. Dalıp Ras v. Deokt 
Ri, 21 A. 204; Ram Lal vy. Uhunni Lal, A W.N. 
(1904), 281; referred to. Musammat KAULA DEVI v. 
Onasau 848 


Grant construction of—Khorposh sanad—Grant 
of income or of rexts—Interest tn land—AMeasure 
of interest. 


The only reasonable mode of ascertaining the real 
intention of the grantor of a khorposh sanad, where 
the words are not unambiguous, is to interpret them 
in the light of the circumstances existing at the date 
of the grant and of the subsequent conduct of the 
parties. 

A grant of income or of rents and profits derived. 
from a jungle conveys an interest in land ; but what 
the measuro of such interest in any particular case 
may be, and whether it entitles the grantee to enjoy, 
the income merely for life or to deal with the corpus, 
depends upon the nature and duration of the grant, 


If there existed any real possibility of the corpus 
being destroyed by the supposed deforestation of the, 
jungles, 1t would afford an argument not for withhold- 
ing possession from the grantee or for denying parti- 
tion, but for holding the grant to be void on the ground 
of its apparent unreasonableness. : 

Grants of life-estates in what are called “ timber-. 
estates ” and “ mineral estates” are valid in law. 


Dashwood v, Magniac, (1891) 3 Ch. 806; and Mony- 
wo d v. Honywood, L. R 3 Eq, 809, followed. F. F. 
CHRISTIEN v, TEXAITNI NARBADA, 9 O L. J. 421; 18 
0. W. N. 611 


Ghair Biradr! wifo, exclusion of 298 


Government of India Act, ZI and 
. 22 Vic. C. 106—Sceorotary of State for India 
—Liability for a tort committed by servant of state 
railway 373 
Guardian and Minor—Mortgage by guar- 
dian—Logal necessity—Euquiry—Application of 
money 366 
Ward—Promissory note pass- 
ed by guardian but not signed as such—Liability of, 
acard on such promissory note—Deciee should be 
against guardian in his private ctpacity. 


In a suit on a promissory note mgned by a guardi- 
an of a minor, but not as such guardian, the 
Court has no right to go behind the face of the 
rukka to ascertam whether the money obtained on 
jt was used for the benefit of the minor. The decree 
should be passed only against the executant of 
the noto in his private capacity and nob against 
the mjnor. NANHE v. DAULAT RAM 403 








104-4 


Guardians and Wards Act (VIII of 
1890), SS. 7, 39—Appointment, declaration 
and removal of guardian appointed by will, 


Section 7 of the Guardians and Wards Act makes a 
distinction between appointing a guardian and de- 
claring a person to be one. A guardian is declared 
when, for instance, he has beoh appointed under 
zome independent instrument such as a will. By the 
declaration the Court merely gives effect to the ap- 
pointment already made. Inthe cage of a guardian 
so declared the Court may hold him incompetent 
and remove him from the guardianship on any of the 
grounds specified in section 89 of the Act. Therefore, 
unless a guardian appointed by a will is removed on 
any-of the grounds mentioned in that section, it is not 
open to the Court to appoint another guardian in his 
place, MANUBAI t. BAKHUBAI, 11 Bou. L, R. 348 














S. 12 (1)—Anor claim. 
ing property as ado sted son af deceased—Pruperty 
in possession of widow denying adoption—Order re- 
quiring filing of cacentory and furnishing of security 
in an application for guardianship—Order ultra 
vires ard tllegal. 


An application for the guardianship of the pro- 
porty of a minor, alleged to be the adopted son of 
the deceased owner of the property, was opposed 
by tho deceased’s widow, who denied the adoption 
and possessed the property in her own right, The 
District Judge passed an order requiring the widow 
to file an inventory of all the movable property 
of the deceased’s estato and to furnish security 
that she would not dispose of the property to the 
possible detriment of the minor: 


: Held, that as the minor had nothing more than a 
claim to the deceased’s estate, which must be eg- 
tablished by a regular suit, the property could not be 
regarded as belonging to the minor until this claim 
is established. No order could, therefore, be made 
regarding it, under section 12 (1) of the Guardians 
and Warde Act. The order of the District Judge 
was thus ultra vires and illegal. Potncmpar v. 
DATARAN, 38.L R. 62 369 


—— a S. 29—Civil Procedure 
Code (Act XIV of 1882), 3. 305—Application by 
guardtan for permission to mortgage oninor’s property 
—District Judge bound to entertain’ auch appli. 
cation, 

A decree was obtained against a minor on a mort- 
gage executed by his father. The minor had a 
guardian appointed by the Court. The guardian 
apphed to the District Judge for permiasion to mortgage 
the property of the minor to pay off the decree The 
Judge refused to entertain the application on the 
ground that permission to mortgage should haye been 
first obtained under section 305, C.P.O., from the Court 
executing the decree: Held, that oven if section 805 
of the O. P. C. applied to a case like this and even if the 
Court executing the decree granted permission under 
that section, it would still be necessary for the 
guardian of the minor judgment-debtor to obtain 
the permission of the District Judgo, under section 29 
of the Guardians and Wards Act; and that such 
permission having been asked for, the District Judge 
was wrong in refusing to entertain the application of 
the guardian. SARJU v. DISTRIOT JUDGE OF BENARES 
8 A. L, J. 491 ; 81 A. 878 
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aman 8. 3I (2) — Permission 
to transfer minors groperty-—-Omisaion to recite 
necessity ir order, effect of—Application by a widow 
guardian to transfer her children's property—Prac. 
tice—Notice tu male relatives, 


Per Greeven, A. J. C— 

The provisions of section 81 (2), of the Guardians 
and Wards Act, though relating to procedure only, 
are imperative and not merely directory. -Var@yar 
v. Ram Chandra, 26 B. 716, referred to. 

An order granting pormismon for the sale of a 
ward's property must recite the necessity forit An 
order which contains no such recital cannot be 
construed as embodying the particulars required by 
section 31 (2), merely because it is endorsed upon 
an application specifying an alleged necessity. Such 
an order cannot constitute a valid permission. 

The object of section 31 (2) is manifestly to 
ensure that the Court has applied its mind to the 
requirements of tho caso and has arrived at an 
express finding with regard to the best interests 
of the minor. 

Per Liggot, A. J. O.—When a widow is appoint. 
ed guardian of the person and property of her minor 
children, a note should be made on the filo to tho 
effect that applications for tranefrr by the guardian 
will not be sanctioned until after notice to the male 
relatives of her late husband. Gori v. MAHTABA 
12 0. C. 78 237 


—— sS. 39 484 


Hindu Law-—Relinquishment—Partition—E ach 
member t3 presumed to represent not only himself but 
also hig sons—Cteneral rule—Exception. 

In Hindu law a partition is none-the-less a partition 
if a member instoad of receiving his share of property, 
as it exists, receives a money value of it and relin- 
quishes all his rights, 

At a partition among the members of a joint Hindu 
family each member is presumed to represent not 
only himself but aleo his eons, and tho son takes his 
share through his father as being included in the share 
allotted to his father. That is the general rule, buithe 
parties to a partition may depart from it by allotting a 
share to a member of the family without including his 
gon or gons in that allottment. Therefore, a partition is 
binding on a son unless he can shui some legal ground 
for setting it aside; for instance, thar it was the re- 
sult of fraud, or that what his father received in 
cash did not represent the fair valne of hia share. 
UMED BABAR t. KHUSHALBHAT, 11 Bow. L. R. 806 

- 426 

Alienation—Daughter—Legal necessity— 
Burden of proof—Mothers sradh—Government re- 
renue—Rent decree—Cost of succession certificate— 
Money borrowed for reccvery of property sold for 
arrears of read cers, 

Where the reversionary hoir ofa Hindu daughter sues 
to have the sales effected by her set aside as having 
been made in excess of her powers of alienation, it ia 
for the defendant to show that the sales were made 
for legal necessity. ° ° 

Where a Hindu daughter inherits property from 
her father the performance of the sradh ceremony 
of her mother is a legal necessity f@ which she ean 
alienato the property. 

Raj Chunder Deb v, Sheeshoo Ram Deb, W.R, 148, 
followed. ` . 
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Payment of Government revenue and rent decree 
are matters of logal necessity. 

Brajalal Sen v. Jsban Krishna Roy, 26 O. 285, dis- 
tinguished. ` 

Payment of the costs of a succession certificate is 
also a legal neceamty, because without that document 
it is impossible for the life tenant to manage the 
estate 

But where the life tenant alienates some property 
and uges the money to recover some other proporty 
whioh had been sold for arrears of road cess: Held, 
that as the obligation to pay a debt, for arrears of road 
coss, is a personal ono, and as the money was not 
used to stop the execution of a decree under the 
Public Demands Recovery Act, it could not be said that 
the money was spent to meet a legal necessity. 

Shekgat Hosan v. Sass Kar, 19 C 783, Mahanund 
Chuckerbutty v, Bani Madhul Chatterjee, 24 C. 27 and 
Rupram Namasudra v. Ishwar Namasudra, 6 O. W.N. 
302, reforred to. BRIMOHAN JHA v. BRU Benang 
Misarr, 36 O. 753 152 
Daughter, alienation by—Legal neceassty 

—Father’s Gaya sradh—Alienee fo satisfy himself 

that there is genuine necessity—Not to see to the 

application of the purchasa-money. $ 

It is not necessary for the alienee from a Hindu 
daughter to see to the application of the money; 
but 5, is incumbent upon him to satisfy himself 
that there is necessity for the alienation. 

Udar Chunder Chuckerbutty v. Ashutosh Das 
Mozumdar, 21 C. 190, followed. 

Where the kobabi executed by a Hindu daughter 
recited it to be her- intention to perform the 
Gaya sradh of her father, but it was found that 
she had no sach immediate intention and there 
was nothing to show that the lady had any 
necessity for selling it or that she had no fond 
to proceed to Gaya without raisi money by 
alienation of the property: held, that there was no 
legal necessity.  ISHAN HUNDRA DUTT t. KUNJA 
Monax DEB 














Impartible est:te—Debts due by the last 
holder—Liability of son for debta of hia father the 
lant hilder— Mortgage decrees—Attachment of pro- 
perie: during judgment-debtor s lifetime—Execution 
against the xonys—Ezecution tuken ont for the first 
time against the sons—Custom forbidding alienation 
by holder of an smpartible estate—Ciril Procedure 
Code (Ast XIV of 1882), 8. 234. 

The-property of a deceased holder of an imparti- 
ble estate must be regarded ng assets in the hands of 
lis legal representative for the purpose of section 234 
of the Code of Civil Procedure (Act XIV of 1882) and 
can be, proceeded against in execution of a decreo 
against the deceased last holder. 

Rajah of Kalahasti v. Achigadu, 30 M. 454, foi- 
lowed. 

Kalı Krishna Sarkar v. Raghunath Deb, ‘31 C. 224, 
gud Mach iappa Chettiar v. Chinnayesami Naicker, 29 
M, 453, disapproved. 

‘Apart from any custom, the holder of an imparti- 
blo estate for ihe time being has complete dominion 
over if, subject to the rights of mainjenance in the 
other members of the family, and on the death of 
he, holder it doasgnot pass by survivorship. It de- 
cends as if it were a separate estate, subject to the 
pedal rule of law that for the p of ascertain- 
ng the party on,whom the estate devolves the pro- 
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perty is to be regarded not as a separate estate but as 


joint family property. 

Periasani Mudaliar v. Seetharama Chetty, 27 -M. 
248, at p. 248, Jogendro Bhupati Harrochandra Maha- 
patra v. Nityanand Man Singh, 18 O. 161; 17.1. A. 
121; Sartaj Kuari v. Deoraj Kwari, 10 A 272; 15 
I. A 51, Sri Rajah Yenumula Gavuridevamma Garu v. 
Bri Rajah Yenumula Ramandarar Garu, 6 M. H.C. R. 
93, Sri Rajah Rao Venkata Surya Mahipati Rama 
Krishna Bahadur v. Court of Wards, 22 M. 383, 
26 T. A. 83 ; Venkayamma Garu v. Venkata Ramayamma 
Bahadur, 25 M. 678, Zemindar of Savigirı v. Alwar 
Ayyangar, 3 M 42, Arunachala v. Zamındar of Sawvigiri, 
17 M. 328, Imudipatam Thirugnana Kondama Naick v. 
Periya Dorasamt, 24 M. 377 ; 28 I. A. 40 ; Uda- 
yarpaliam’s case, 28 M. 508, Abdul Asis Khanw. Appaya- 
gami, 27 M. 181, Rumasami Natck v. Ramasami Ohetti, 
30 M. 255, Feera Soorappa Nayani v. Errappa Naidu, 
29 M. 484, referred to. 

Where a custom was alleged by the representative 
of the last male holder whereby the holder could not 
alienate oxcept in cases im which the manager of a 
joint Hindu family can, as manager, alienate joint 
family property . 

Held, that for the debts of the last holder, the im- 
partible ostate in the hands of his son was liable for 
his debts and conld be proceeded against in execution. 
If, however, the custom relied on was a custom under 
which co-parcenary subsisted between the father and 
the gon, the property in the hands of the son cannot 
be taken in execution of the decree against the father, 

Such a custom, even if valid, cannot be set up in 
execution proceedings, but can be put forth in a sepa- 
rate suit, 

Where there were mortgage-decrees against the last 
holder of an impartible estate they could be exeonted., 
against the sons. A decree in a mortgage suit can- 
not be impeached in execution proceedings. 

Hardi Narain Sahu v. Ruder Perkash Misser, 10 C. 
626; 11 I. A. 26, Kumaretta Servasgaran v. 
Sabupathy Chettiar, 80 M. 26, Tallapragada Bundar- 
appa v. Boorugapallı Bree Ramulu, 80 M. 402, Daulat 
Ram v. Mehr Chand, 15 O. 70, Sahwal Das v. Bismillah 
Begam, 19 A. 480, referred to. 

Kuryalli v. Mayan, 7 M. 255, dissented from. 

Mungeshur Kuar v. Jamoona Prashad, 16 O. 608, Pro- 
sunno Kumar Sanyal y. Kali Das Sanyal, 19 0. 688, 
*Narayan v. Remrao, 8 Bom. L B. 482, Stvarama Sastrial 
v. Somasundra Mudali, 28 M. 119, distinguished. 

Ohunder Pershad v. ham ‘Koer, 33 0. 676, not fol- 
lowed. 

Where attachments have been effected in execution 
of decrees against the last holder of an impartible 
estate, further execution proceedings can be taken 
against his representatives, though the attachment 
does not give the attaching creditor any higher right 
than to havo the property kept tn custodta legis pend- 
ing the determination of his rights. 

Krishna Rau v. Lakshmana Shanbohgue, 4 M. 202, 
and Lakshmana Asar v. Srinivasa Aiyar, BM, L. J. 
64, not followed. : 

Mots Lal v. Karrabuldin, 25 O. 170; 24 I. A. 
170; Kristnasaumy Mudaliar v. Oficial Assignee of 
Madras, 26 M. 673, Frederick Peacock vy. Madan Gopal, 29 
©. 428, Byramj: v. Chunilal, 27 B. 266, Sankaralenga 
Redd: v. Kandasam: Tevan, 30 M. 418, referred to. 
MANDALESWARA KATARI v. PRAYAG Dossi, 19 M. L. J. 
401 18 
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Impartible Raj—Separation of ertate—- 
Interest of a member—Spes . successionis—Platt, 
amendment of—Lte stage of the case. 


All interest which a member of the family of the 
holder of an impartible Raj can claim in the Raj, is 
‘only a spes successionis which is not a subject for 
‘partition. 

‘ In the case of an impartible estate, there is nothing 
upon which separation of estate can operate. 

‘ Amendment of a plaint go as to disclose a cause of 
action was refused at a late stage of the case, when 
the amendment was not submitted or asked for in the 
firat Court. LALITESHWAR SINGH Y, RAMESHWAR SINGH, 
36 C., 481; 6 3L L. T. 11 290 


: Joint family trading firm—LInability of a 
minor co-partner in ‘promisnry note passed by an 
adult co-partner without any consideration and with- 
out any advantage to the firm—EFxtent of minor mem- 
bers liability—Law merchant—Usage , of trade— 
Family purpose, exception to—Credstor’s duty—In- 
- erdents of trade—Usage of trade should be alleged and 
_ proved—-Duty of Courts not to resort to the law mer- 
chant where statute law exuts—Nature of a joint 

family partnership—Otivil Procedure Code (Act XIV 

of 1882), 8. 578—Ciml Procedure Code (Act V of 

1908), s. 99— Suit against firm—Partres—Individual 
` members should ba swed—Suit against firm as such — 

Irregularity—Contract Act (IX of 1872), ss. 11, 247, 

1S1—Hindu Law, s. 247 not in conflict wwith—Section 

11 does not destroy the force of 8. 247. 

A suit against a firm should be against the indi- 
yidual members or partners and not against the 
firm as such. But whero it is filed not against the 
individuals constituting the firm, but against tho firm 
itself and a decree is passed, the irregularity i is covered 
by gection 578 of the Code of Civil Procedure (Act 
XIV of 1882) or section 99 of the Code of 1908 
(Aòt, V of 1908). 

A member of a co-parcenary trading firm of a joint 
Hindu family signed some promissory notes in the 
name of his ancestral firm. These promissory notes 
were really intended to accommodate a friend and were 
without any consideration and advantage to the firm. 
The other member of the firm was a minor The 
plaintiff was an indorsee for value in good faith: 

Held, that the minor member also was hable 
on the’ promissory notes, but only to the extent of 
his share in the firm and not personally or apart 
from his share in the firm. 

Per Ohandavarkar, J.—Where a joint Hindu family 
embarka on a trade for the purposes of its livelihood 
it is bound by all the rules and laws applicable to 
that trado . 

Where a caste or a joint family takes to trading 
and that is handed down from one generation to the 
next, and go on, it is called a trading caste ora trading 
family and trade becomes its duty or practico 

The mle of Hindu law that debts contracted by 
8, managing member of a joint family are binding 
on the other members „only when thoy are for a 
family purpose, is subject at least to ono rmportant 
exception. That is, where a family carries on a 
family business or profession and maintains itself by 
means of it, the member who manages it for the 
family has an implied «authority to contract debts 
for its | purposes, and the creditor is not bound to 
inguire into the purpose of the debt to bind the whole 
family thereby; whether tho debt was contracted for 
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the purpose of the family profession or not it binds 
the members. 


“In the interests of commerce ono member of a 
trading firm has power to bind the other members, 
whether they be minors or adults, by means of a 
negotiable instrament in the name of the firm in 
favour of a dona fide holder for value, eg., all 
members of a firm are bound by a promissory note 
given byone of them in the name of the firm. 


Obiter, According to the law merchant, the drawing 
of a bill of exchange or the giving of a promissory note 
is a necessary incident of the carrying on of trade. 


Per Batchelor, J :— 
~ (1) Where no usage of the law merchant is alleged 
or proved, a Court will not presume and apply 
such usage of its own knowledge. 

(2) The liability of an innocent co-partner of n 
joint family trading firm on a promissory note passed by 
one of its members without any consideration and with- 
out any advantage to the firm depends rather npon the 
general principles of agency than upon anything 
peculiar to the law merchant. And a Court cannot, by 
a stroke of the pen, apply œ principle ‘of English 
law to a minor member of a joint Hindu family. 

(3) The members of a joint Hindu family are 
not in strictness mere partners in the sense known 
to English law. The joint family firm is not strictly 
a partnership, but is one of the assets of the undi- 
vided family. 

(4) Section 247 of the Contract Act is not in 
conflict with any text of the Hindu law. 

(5) The test to be applied in such cases is rather 
the apparent authority of the manager than the 
actual necessity of the family. When once a family 
trade is admitted, all usual acts done in the normal 
course of carrying it on may be considered necessary 
to the trade. 


Section 11 of the Contract Act does not destroy the 
force of section 247 of the Act. 

Obiter.—The business of a Court is to ascertain 
and declare what the law is: it has no concern with 
what it ought to be. No degree of commercial conveni- 
ence can convert had law into good and the argument 
ab inconrentents has no force. 

Those portions of the law merchant which the 
Indian Legislature has seon fit to accept are to be 
found embodied in the Oontract Act and the Negoti- 
able Instruments Act. Thore is no authority for 
supposing that side by sido with the codified law 
there exists in India a separate set of valid, but 
somewhat undefined, legal principles desoribable as 
the law merchant, and it is not competent to the 
Courts to leave the certain and firm law and explore 
the uncertain regions Which are imperfectly defined 
by the phrase “the Jaw merchant.” RAGHUNATHII 
TARACHAND Y. THE BANK oF BomMBAY, 11 Bow. L. B 73 
Joint family—Delta contracted by man- 

ager—Inability of famtly—Family benefit. 

A debt contracted bythe manager ofa joint Hindu 
family for the purposes of a busines® carried on by 
him as the akor6ditbed agent of his family, will 
bind the family and its propertips, and such, a 
liability can be enforced in a suit on a promissory 
note exeonted by the manager to the gaid 
business. Arishna Ayyar vy. Kishn mi Ayyar, 
23 M. 597, referred to, 


Vol: 10] 


Hindu Law-—contd. (2. 2-7" 7 


Whero, howéver, the manager borrowed monoy 
on a promissory note for tho business of a toddy 
shop carried on by him as agent of a third party 
for which he was paid s fixed monthly salary : 

Held, that the mero fact that the family may 
havo benefited by the monthly salary allowed to 
the manager or that the loan enabled the agency of, 
the manager to continue did not mako it a 
loa» taken for the benefit of tho family so as to 


make the members of the family liable. PCLUK- 
KAVANDY AMBALAM V. PERIYAKARUPPA KONE 203 


m lo-parcener relinquishing his rights im 
Jomt family property Rights of such co-parcener’s 
son bork after his father’s relinquishment to share 
ancestral property with his brother. 

A co-parcener in a joint Hindu family relinquished 
his interests in the family property by a deed of re- 
lease and separated from the family. At the time 
of his separation he had ason, who sued for and ob- 
tainod a share from the ancestral property. Another 
gon was born to him after the said separation. Tho lat- 
tor sued his elder brother for a sharo in the property 
which he had obtuined by suit: Held, that the after- 
born son’s claim was unsustainable under Hindu 
law, -SHIVAJIRAO v. VASANTRAO, 83 B. 267; 10 Bom. 
L. R. 778 249 


Joint ancestral property—Decree against 
*, 80N—Right, title and Interest of son attached in 
doo: ge—Hather's power of alienation after attach- 
oo Procedure Code (Act XIV of 1882), 5. 

276. 

In Hindu law a father’s right to alienate, in satisfac- 
tion of his own just antecedent debts the ancestral pro- 
porty including the unterests there:n of his sone, is based 
on the principle that thesons are undera pious obli- 
gation to pay the debts of their father, and that 
the father virtually ahenates for them and on 
their behalf what they thomselves would have alien- 
ated in di&chargoof their pious duty. Therefore, 
when the right, title and interest of a son in such 
property has been attached in execution of a dec- 
ree against him and its private alienation by him 
has been prohibited by an order of the Court under 
section 276, C. P. O., his father is deprived of the 

ower of alienation of that interest in satisfaction of 
own debts, because when the power of the son 

id taken away that of the father goes with it. 
BUBRAYA t, NAGAPPA, 83 B. 264; 10 Bom. L. Ren 


Joint family—Trusts vested in the 
familly—-Rights of senior member to manzga the 
trusts—Limuation of the powers of management by 
a valid agreement as betueer tha members of the 
Jamily. 

Whore the management of a templo is vested 
in an undivided Hindu family and the family has 
no beneficial interest therein, the senior member of 
tke family alone can exercise te right to manage 
the trust. - Until partition no junior member is on- 
titled to manage the trust in rotation any more 
tlan he isentitle@to such possession or management 
of any family property. ` aooe t 

‘It is, however, open to. the members of the family 
tó limit the manafer’s authority by a valid agree- 
mont. 





Putappavanglingam Chetty v. Nullusivan Ohetty, 1 : 


M. H..O. R. 416, edistinguished. 
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Sri Raman Lalji Maharaj v. Sri Gopalji Latjy 
Mahuruj, 19 A. 428, Ramanathan Qhetty v. 
Murugappa Chetty, 27 M. 198, at p. 201, -re- 
ferred to. THANDAvVAROYA PILLAI č. SHUNMUGAM 
Pira, 82 M. 167;19M.L J 59 341 


Maintenance—Llegitimhte child 550 


———___-—-Mitakshara—fuccesston—D a u g h t e rè 
daughte:’s son—Bandhu—Bhin gotra spinda—Alte- 
nation by widow— Legal neceseity—-Onns of proof. 

A daughter's daughter's son in the <Alitakshara 
school of Hindu law is the. deceased's bhin gotra 
spinda and as such boing his own bandhu, is 
entitled to succced to his estate in the-absenco 
of any other heir. : 

Where a Hindu widow mortgages her husband's 
estate, it is for the mortgagces to show either that, 
there was legal necessity for the mortgages or at, 
least that ho was led on reasonable grounds to 
believe that there wns anecoasity for the aliena- 
tion. AJUDHIYA v. RAM Sumer Misg, 6 A. L.-J. 507 

376. 
oin property—Nucleus—Presumptron— 
` Purchase in name of one membep—Acqulsitun—. 

Assistance from family furds, 


Where it is admitted that there wasa joint Hindu 
family and a nucleus of joint property, the prosump-' 
tion is not only that the family remains jomt, but 
also that the property in possession of any member 
of the family is joint family property until the con. ` 
trary 18 proved; and as regards any particular pro- 
perty the presumption is not rebutted merely by 
showing that it was purchased in the name of ono: 
member of the family, and that there are receipts. 
in hig name respecting it; for all that is perfectly ` 
consistent with the notion, of its having: boen joint 
property. ; 

“Anandrao y. Vasantruo, 11 0. W.N. 478 (P. C.);9 
Bom. L. R. 695; 5 C. L. J. 888; 2 M. L. T. 151; 17 M.. 
L J. 184; Dhurm Das y. Musammat Shama Soondri, 8 
ALI. A. 229; 6 W. R. 43 (P. C.); Rama Nath Chattern v. 
Kusum Kamini Debi, 4 O. L. J. 66 and Lal Bahadur v, ` 
Kanhun Lal, 11 0. W., N. 417, ; 29 A, 244; 5 0. L. J. 
340; 4 À. L. J. 227; 2 M. L. T. 147; 17 M. L. J. 228; 
9 Bom. L. R. 597, referred to. 3 


-The presumption is supported by the fact that ^ 
family funds admittedly joint havo all along. beon , 
held by the elder branch of the family, and dis- , 
bursoments have been made from those funds and 
from subsequently acquired squrees of income, with- 
out distinction, as from one common stock and that 
it is impossible, therefore, to predicate of any par- - 
ticular acquisition that it was made without asaist- ' 
ance from family funds and did not become part of ; 
the joint stock. Kunsa Benary Roy t, NEMAL CHAND 
Par 526 
——-Mitakshara—Joint family—Partition— 

Representation by member that he has power to charge 

joint family property—Right of purchaser, 3 

A membor of a joint Mitakshara family who had 
represented to his purchasers that he had power 
to charge joint family property, which he knew 
he did not possess, is bound fo make good his ` 
representation as far as he could by the exercise ` 
of such proprietary right, over the property ashe | 
individually possessed, namely, by a partition of - 
the property by an ascortainment of tho’ shares in 

y t 
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which it was thereafter to be held, and the pro- 
perty should be held by the joint family in defined 
sharesand the shares of tho alienating members should 
be held subject to a lien for the purchasers’ claim. 

Mohabeer Pershad v. Itumyad Singh, 20 W. R. 
192 712 B. L. B 90 and Banwari Lal v. Daya Sankar 
Misser, (1909) 1 Ind. Oas. 670, 13 C.W.N. 816, followed. 

Madho Parshad v. Mehrbun Singh, 18 O. 157 (P.C.) ; 
17 1.A.194 and Jamuna Paishad v. Ganga Pershad, 19 
C. 401, referred to. Monunt Ram Sunpak Dass v. 
Baruan Deo NARAIN 986 

Property—Tipms Puxsare right, whether 

immovable property 48 
Nel fa agu ired properties —Suceeasion—Un- 

ditided son preferred to a divided 30" 

The son who has remained undivided with the 
father succeeds to the latter's self-acquisition to the 
exclusion of the divided gon. 

Ramappa Naicken v. Seethammal, 2 M. 182, and 
Marudays v. Karambiar, 30 M. 348, distinguished. 

'Fakirappa v. Jellappa, 22 B. 101 and Balwant Singh 

v. Rani Kishor, 20 A. 287, referred to. NANA TAWKER 
v. RAMACHANDRA Tawker, 6 M. L. T. 67 519- 
Widow—Family y Settlement with widow as 

party, not bindiny on reva sioners, 

' ‘An instrament, whioh is the outcome of a family 
settlement putting an end to disputes among the 
members of a Hindu family to which a Hindu 
widow was a party, cannot be binding on her reyer- 
sioners after her death. 

Stapiiton v. Stapiton, 1 S.E O. (O. S.) 16; 1 W. 
and 'T. L. O. 228; 1 Atk. 2, referrođ to. ASHARAM 
SADHANI v, OHANDI ORURK. MURERIEE, 13 C. wN 








ls 











Fidow—Title of widow to enfranchised 
inam lands, - : 

A Hindu widow ‘has no absoluto title to inam lands 
which have been enfranchised. 

Pingala Lakshmupathi y.’ Bommureddipalli Ohalla- 
mayya, 30 M. 431,:followed. CHERUKOORI PEDDA BAD- 
DAYYA v. OHERUKOORI Porayya,6M.L.T 80 610 
—__———— Widow—Mitakshara — —Alienation— Con. 

sent of daughters—Legal necessity—Suit by remota 

recarnoner—Mortgrgs binding during the lives of the 

‘widow and her daughtera. 

A Hindu widow alienated her husband’s ostato 
for payment of Government Revenue. Sho had 
allowed the revenue to go into arrears as a mero 
device to create logal necessity: Meld, that the legal 
necossity must be real necessity and nob necessity 
ereated as in this case, for the purposo of making 
tho alienation. The suit by the plaintiffs who 
were remoto roversioners was maintainable, but 
the mortgage was binding for the life-timo of the 
widow and hor two daughtors. Purr CHAND V. JODHA, 
6 A. L. J. 547 627 
a W idnc——Decree for magne profita against 

widsw—Act of widow for benefit of estate—Liability 

of reversionera, 

A Hindu widow took possession, in guod faith, 
of certain property from which she was ojected 
by a suit against her, she having died after that : 

eld, that her reversioners were liable for mesno 
profits, as the widow acted for the benefit of the 
estate of her husband. 

Ram Kishore Chuckerbutty v. ‘Kallykanto Chucker- 
Dutty, 6 C.479’and Premmoy: Choudhrani v. Préeonath 
Dhur, 28 Ç. 636, applied. Liur Bamar SINGH t, 
KARET Jia “654 
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Hindu Law—concld. 
Widote—Daughter's estato—Surrender of 
eotate in farour of rererstoner—Absolute right, 


“When a Hindu widow surrenders a property to ` 
her then reversioner, she must surrender her wholo 
interest in it to bestow an absoluto right to the 
reversioner; but it does not follow that she must 
surrender the whole property. 

Behari Lal v. Madho Pa Ahir, 19 U. 236 (P. 0); 19 
I. A, 30, explained. 

A widow may convey to the next reyersioner 
or to a third party, with the consent ofthe next 
reversioner, the whole or any portion of tho estate 
and"the transferee acquires an absolute interest. 

Hem Chandar Sanyal v. Sarnamoyt Debi, 22 0, 854, 
and Nobo Kishore Surma Ley y. Hari Aath Sarma Roy, 
10 C. 1102, (F. B.), followed. 

Therefore, where a widow sold half the pro- 
porty to the then reversioner and he executed iu 

ter favour an instrament giving her an absolute 
intérest in the other half of the property: Held, 
that the result of the two trausactions was that sho 
obtained an absolute interest in the onethalf and 
tho reversioner obtained an absolute interest in tho 
other half of the property. Kanu RAM Dus v. KASHI 
CHANDRA SARMA 660 


~——-Will— Evidenco of 
Oral will set up 
Will, construction of—Malik, meaning of 

— Absolute interest of Hindu widow. 5 

Where a testator provided that his property shall 
first go to his issue, if any, and if ho happened to have 
no issue, his wife and mother shall be malik and 
kabız in equal shares - 

Held, that in the absence of an issue, the ladies, ob- 
tained an absolute interest. 

Whero there is nothing in the context of a will to 
qualify the word mall, and to indicate that the word 
should not “ bear its proper technical meaning,” the 
word implies absolute ownership. Surajmaniey, Rabi 
Nath o a, 30 A. 84; 85 I. A. 17; 18 M.L. J. 7; 12° 
C. W.N 231; 10 Bom. L. R. 59; 5 A. L.J. 67; 7 
OLJ 131; BM. L. T. 144, referred to. THAKUR 
PARSHAD Y. JANNA KUNWAR, 6 A. L. J. 420; 31 Pas 


——-—— Will, construction of-—Will in favour of 
Hindu widow— Malik,” meaning of—Absolute owner~ 
ship when conferred by "will on Hindu, widow, 


Whero property is gifted or devised to a Hindu 
female, the use of the word malik imports full pro- 
prietary rights unless there is something in the context 
to qualify it. 

A Hindu boqucathod his property to his wifo saying 
that after his death his wife was to be “Malik jaez 
misl mere ke” (lawful owner just as I am), and that 
she would have power to execute a will, just as the 
testator had, in favour of any person she pleased - 

Held, that the will gonferrod on the widow an ab, 
solute right of ownership in tho property devise 
to her. 

Musanunat Suraj Mani v.: Rabi Nath Ojha, 35 1. A. 
17; 18 M. L. J. 7 ; 12 C. W. N. 231; 10 Bom, L. R 59; 
5A. L. J. 67; 70. L. J. 131; 3AL L T. 144; 30 A. 843; 
Padam Lal v.. -Tek Singh, 29 sy 2116 Basant Singh, v. 
Muna Kuar, 2 0. C. 226, followed. 

Musammat Salta v. Kashi Nath, 9 0. 9. 119, war- 
ruled. TIKRAM SINGE T. Busdmigut or ee Kt NWAR; 
12 0, C. 187 924 











will—Procedure — 
213 
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Immovable property--Power to levy toll 
assigned by a foreign State—Tipmis Pansare right— 
Immovable property according to Hindu law— 
Nibandha—Penalty or tax 489 


Injunction cannot b+ granted on equitthle power 

. Outside the ecops of the Spenific Relief and Easemen‘s 
Acts—Specijiz Relief Act (I of 1877), 8. 54—Claim 
for injunction must be based on contract or right of 
property—Pleadinga —Plea consistent with origmal 

7 gcluim cannot be raised —Suits to be determined on case 
tntolved tn the plaint. 


The law governing suirs for injunction is to be 
found in the Specific Relief Act and the Easemonts 
Act and no injunction can bo granted by virtue of 
some general equitable power ontside the scope of 
these Acts 


Behari Lat v., Sheo Lal,3 N. L. R. 114 at p. 117, 
followed. $ 


A claim for injunction must bo based either ona 
contract or a right of: property. If a sub for in- 
junction is based on the right of ownership ın cor- 
tain property, which is found not to be plaintiff's, 
the claim fails, and plaintiff cannot sncceed in tho 
same suit on the plea, raised for the first timo in 
second appeal, of a nuisance on publio property, 
such an allogation being inconsistent with plaintiff's 
original claim. The determination in a cause should 
be founded upon a case cither to be found in the 
pleadings, or involved in, or consistent with, the 
case thereby made. E»hanchunder v. Sumachurn 
‘Bhutto, 6 W. R. 57, (P.C); 11M. I A 7; Mylapore 
Iyaswamy v. Yeo Kay, 14C. £01, (P. O.) ; 14 I. A. 168, 
followed. 

Gama y. Luhanoo, 4 N.L R 86, at p. 88, not 
followed. BALKRISHNADAS v. Govinn, 5 N. L. R. 67 

24I 
—— s At for —No prayer for declaration — 

Maintuinability of st. 

Where title is denied a suit for injunction 18 main- 
tainable, though not coupled with a prayer for declara- 
tion of title, as the prayor for an injunotion necessarily 
involves a declaration of title. SANNASI AMBALAGARAN 
t VENKATAPATHY CHETTY 42 








oo in order to maintain mattera in their 
present state 


Insolvency—4pplicant to be adjudy-d insolvent 
—Debts under Public Demands Recovery Act (T of 
1895 B. C.) —Jurisdiction of Civil Court—Civil Pr. 
cedure Code (Act XIV of 1882), Che. XIX and XX, 
oe. 861, 588, 622-—Appeal. 


Although the District Collector may act undor 
the provisions of the Civil Procedure Oode relat- 
ing to insolvent judgment-debtors when the dobts 
are under the Public Demands Recovery Act, there 
is nothing in that act to take away tho jurisdic- 
tion of the Civil Court wherethe dobts of the applicant 
gre debts enforceable under thai Act. 


Where the Jadge rejects an insolvency applica- 
tion without entermg into the merits of the case 
but holding ly that he had no jurisdiction 
to entertain it: Sele, that thereis nb appeal under 
section 688 of the Civil Procedure Code, 1882, but 
thas the High C@urt can interforo under section 
622, becanse the Judge refused to exercise juris- 
dicti€n whichffio possessed. Kenar Baxs Lau MISSER 
y. MOHARANI JANKI KOER 85 
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Insolvency Act (Ill of 1907),s.3,cl.1 
—Jurisdiction conferred on Small Cause Court after 
issue of notice to objectors—Cirl Procedure Code 
(Act XIV of 1833), 8. 360—Notification conferring 
Jurisdiction after repeal of the section—Ievision. 

A petition m insolrency, addressed to the District 
‘Judge, was presented to a Judge of Small Causes 
who ordered it to bo registored. Subsequontly, the 
samo Judge directed notice to issue and on hearing 
-adjudicated the petitioner to beinsolvent An appeal 
was made to the District Judge and it was dis- 
missod No objection was taken either before the 
Court of first instance or before the District Judge 
ag to want of jurisdiction. It was objected before the 
High Court in revision that on the date on which 
the potition was presented the Small Cause Court 
Judge, who adjudicated upon it, had no jurisdiction to 
entertain it, inasmuch as the jurisdiction under 
section 3 clause (1) of tho Insolvency Act; III of 
1907, had not then been conferred upon him Such 
jurisdiction was, however, conferred upon him before 
he finally disposed of the case: Held, that having 
regard to the fact that tho petition was addressed 
to the District Judge who had jurisdiction and, that 
at any moment after the jurisdiction had been con- 
ferred upon the Judge of Small Causos, the case could 
hayo been transferred to him, and also to the very late 
stage at which the objection was raised, the case 
had been properly entertained and decided by the 
Judge of Small Causes Ledgard v. Bull, 9 A. 191; 
18 IL A 134 (P. C), referredto. Desi Prasnap v, 
Stanuey Ray, 6 A. L J. 483 2 


Insolvents Act (If and 12 Vict 
Chap. 21)—Summury procesding—Ejectment of 
insolvent tenant at mstance of lundlord—Jurisdiction, 
The Court sitting in Insolvency cannot on a sum- 

mary proceeding.mako virtudlly an ejectment order 

against the insolvent tenant at the instance of the 

landlord. Maun ANDERSON, In re, 36 C. 89 405 


—— amma c 8. 73—Creditr not sche- 
duled—Final discharge —Appellate Cour t—Power to 
order creditor to be entered im schedule. 

Whero the name of a creditor was omitted from 
the schedule filed by an insolvent at the time of the 
final discharge: Held, that tho High Conrt in its 
appellate jurisdiction had power to order that the 
ereditor be entered in the schedule and do get past 
and future dividends H. R. Connon, In re, 36 Goa 

: 72 

Insurance, Marine—Policy—Warranty— 
Conditions precedent—Liability of imoured—Burden 
of proof—Eaception trom riskh—Proof of compliance 
with condition gnecedent—Cunditim imyvesible of 
fulfilment— Month, meaning of —Contract—Limits 
ation. 

Tho term “warranty” is used in policics of 
marino insurance, to denote two different kinds of con- 
ditions, fast, a condition to bo performed by the as- 
sured, and, secondly, an exception from or limitation 
on the general words of the policy. In tho first case 
the warranties are conditions precedent to the policy; 
and whether they be material to tho risk or not, they 
must, unless waived, be fulfilled with the most seru- 
pulous exactness and-if they be not so fulfilled there 
is a breach of an express stipulation which is one of 
the essential tormsofthe contract and the insurer 
is discharged from lwubility as from the date of the 
breach of warranty. 4 

Pawson v. Watson, (1778) 2 Cowp. 785, followed, 
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‘Insurance, Marine—concld. 

Performance ofa warranty in a marine policy is 
not a stipulation for the breach of which an action 
lies, but a condition precedent to the hability of tho 
under-writer. 


Where a condition ina marine policy wasto the | 


effect that loss occasioned by cooking or smoking is 
excepted from the risk covered by the policy: Held, 
that the onus of proving that the cargo was des- 
troyed by a fire caused by cooking or smoking lies 
on the insurers, 


Boyd v. Dubow, (1811) 3 Camp 1832, followed. 


But the assured must prove that he has com- 
plied with all warranties as being conditions pre- 
cedent to the policy attaching or that the perform- 
ance, thereof, has been effectually waived 


, Therefore, where there wasa condition to the 
effect that no smoking or cooking shall be carried 
onm the boat insured: Held, that this is a condi- 
tion precedent to the liability of the insurers under 
the policy and the insured must prove that the pro- 
visions of the condition havo been complied with. 


Where there was a condition providing that in 
the event of Joss, the munji or charaxdar must 
teport to the nearest police station within 24 hours 
‘and must state that the cargo is insured: Held, 
that the condition is one of the essential condi- 
tions on the footing of which the insurers con- 
tracted with the insured, and it is only on the 
fulfilment of this and other conditions that the liabili- 
ty of the insurers attaches; and that the fact that 
the condition may be impossible of fulfilment cannot 
affect this liability. 


Worsely v. Wood, (1706) 6 T. B. 710 and Law v. 
George Newnes, 31 Sco. L B 888, referred to. 


: Where a” condition in a marine policy limits the 
right of suit on the policy to a term of six months 
next after loss: He'd, that the meaning of the 
word “month” ina contract drawn in the English 
language, is a “ lunar” month. ; 
Simpson v. Margatsor., (1847) 17 L J. Q B. 81, Tur- 
ner v. Barlow, (1863) 8 F. and F. 946 and Bruner v. 
Moore, (1904) 1 Ch. 305, followed. Sorte BRITISH 
Insurance Co. v. BROJANATH SHAHA, 13 C. W. N. 
425 ; 86 0. 516 573 


Įnterest—Mortgage-bond stipulating payment by 
instalments without interest—Provision as to iu- 
terest on default of any instalment but whole debt 

. falling due on default of certain instalments—Date 
from which interest to be allowed on whole debt, 


———— ——" Post diem interest” after institution of 
suit, rates of 

Where the Transfer of Property Act isin force, the 
mortgagee is ordinarily entitled to interest at the con- 
tract rate from the date of suit to tho date fixed in the 
decree for payment. 

Rameswar Koer v. Mahomed Mehdi Hossein Khan, 
26 0. 30; 25 I. A 178, followed. 

After that date until realization the mortgages is 
no longer entitled to interest at his contract rate, but 
interest at the Court rate can be allowed him, not only 
on the principal money but on the whole amount due 
to him under tho decree. 

Sunder Koer v. Rat Sham Krishna, 34C. 150; Gokul- 
das y. Ghasuam, 4 N, L. R. 1, followed. 
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Interest—concid 


Obiter dictum, 

Where the Transfer of Property Act is not in force, 
the mortgagee is not entitled to the contract rate of 
interest from the date of suit to the date fixed in the 
decree for payment, Gangaram Biharilal v. Shriram 
Shaligram,2 N. L. R. 162 at p 169, relied upon. 
Sugopra v. RUKHMA, 6 N L. R. 87 27 

Collateral agreement to pay interest— 

Promissory note silent as to mterest—Rate “of 

interest 6}per cent. 199 
—— Liability of tenant to pay interest on 
arrears of rent X 415, 920 
—- payablo in kind—Ulaim for interest— 
When claim for principal is barred—Compound 
interest at higher rate than simple iaten 


Penalty 
Act (XXXII of 1839) 920 


Interpretation of statutes—Penal laws 
should be construed strictly. 

Penal laws ought to be construed strictly and are 
not to be extended in their scope so as to involve 
an encroachment on the legal mghts of the owners 
of property. PRITAWIGIR Y. EMPEROR 233 
Judgment, whether a remand order is a judg- 

ment within the meaning of Letters Patent, cl. 

15 636 








—— in appeal defect’ in—Ground of 
second appeal : 404 


Jurisdiction of British Indian Courts to enter- 
tain the gus in respect of immovable property 
situate outewle British territory—Power to levy toll 
assigned bya foreign State—Tipnis Pansare right— 
Immovable property according to Hindu law— 
—Nibandha—Penalty or tax, . 


The ruling power of a foreign State had assigned to 
a certain person the Tipnis Pansare right—the right 
to levy & certain toll on all imports into and exports 
from that State. A British Indian subject residing in 
British jurisdiction exported some paddy from the 
said foreign territory without paying the toll leviable 
thereon: ‘ 

Held, on assignee’s suit to recover the toll, that the 
toll in question whether secured on land or not, was 
Nibandha according to Hindu law, and as such it 
was immovable property. The Collector of Thana v, 
Han Sitaram, 6 B. 646, 559, referred to. 

eld, further, that as the immovable property in 
this case is situate, in the eye of law, in a foreign State, 
a Court in British India hag no jurisdiction to try 
& suit regarding any right to or interest in such 
property. Keshav v. Vinayak, 23 B. 22, followed. 

British Indian Courts have jurisdiction, no doubt, 
to try actions relating to immovable property situ- 
ate outside British territory where the persona 
against whom relief is sought are livi 
within the jurisdiction, but that is “ upon the around 
of a contract or some equity subsisting between the 
parties respecting ” such property, a condition absent 
in this case. Moroover, the assigneé’s action in this 
case is in the nature of an action for a penalty or 
to recover a tax, and as such it js analogous to an 
action broughtinone country to enforce the revehue 
laws of another. Therefore, it cannot „lie in British, 
India. KRISHNAJI r. GAJANAN, IJ Box. L. R. 852; 
33 B. 373 . 489 
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Jurisdiction—contd. 


m Appeal entertained without juridic- 
tim and c'se remanded—Ob;ection to jurisdiction 
miy be taken at any stage—-lequiearene or consent 
of parties cannot confer jurisdic!ion—Interference 
by High Court in second appeal—Ciut Procedure 
Code (Act KIY of 1883), ss. 578, 591. 


An Assistant Collector dismissed a smt under 
gection 102 and also rejected an application for 
its restoration under section 103, Civil Procedure 
Code. From thia latier order the District Judge 
improperly entertained an ‘appeal and ordered the 
suit to be restored. The .suit was eventually de- 
creed and this decree was upheld on appeal by the 
District Judge. On appeal to the High Court it was 
urged that as there -was .no appeal from the order 
of the Assistant Collector refusing .to restore the 
caso, the remand by the District Jadge was with- 
out jurisdiction and all proceedings under the re- 
mand order were null and void. It was contend- 
ed in reply that it was too late to attack the il- 
legal order of the District Judge and that the 
defendant-appellant must be taken to have ac- 
quiesced in the passing of tho illegal order. 


‘ Held, that asthe District Jadge had no juris- 
diction to entertain the appeal tho parties could 
not by their consent confer that jurisdiction upon 
him. 


A party might waive an irregularity but cannot 
confer jurisdiction f the Court has none under 
the law. 


It is settled law that an objection to jurisdic- 
tion may be raised at any stage of a snit, even 
for the first time in second appeal, and the High 
Court has power to interfere with orders of 
Subordinate Courts passed wholly without juris- 
diction. 


Tf an order passed by Court is without 
jurisdiction, neither the acquiescence of the parties 
in the passing of it, nor the delay in attacking it, 
can give it validity. Section 591 of the Code of 
Civil Procedure, 1882, does nothing more than to 
preservo to an appellate Court the right to deal, 
in an appeal from 8 decreo, with an improper 
unappetlable order passed in’ the course of a suit 
by a Court competent to pass it. The withdrawal 
of that section from consideration cannot affect the 
authority of an appellate Court to interfero, in an 
appeal from a decree, with an illegal order passed 
in the course of na suit by a Court withont juris- 
diction to pass it Section 578 shows that when 
the defect in an order goes to the jurisdigtion of the 
Court, an interfercuce by the High Court is justified. 


Zohra v. Mangu Lil, (1906) A. W. N. 223; Rameshur 
Singh v. Sheodin Singh, .12 A 510; Goodall v. The 
Musoori Bank, Ld, 10 A. 97; Nidhs Lal v. Mazar 
Hussain, 7 A. 230; Shri ‘Sidhbawar Pandit v. Bhre 
Harhar Pandit, 12 B. 165; Keshıvu Sarabhaga vY. 
Lakshmi Narayans, 6 M. 192 ; Qaryoo Perskad Roy 
y. Jaggobuxdce Moroomdar, wR Bp No. 16; 
Faħaji v. Lakshmi Bat, 9 B. 266; Keshav v. 
Vinayak, 23 B. 26; Ledgard v. Bull, 9 A. 208; 
vom iti bin Bap&i v. Naru bm Gopalji,13 B. 489; 

Maharaj. Maheshur Singh v. The Bengal Gmern. 
mént, TM. BA. 302; Har Narain Singh v. Kharag 
Singh, (1887) «A2 W. N. 99, referred to. GAJRAJ 
BINGH v, BAIJNATH BINGH 677 

kd 
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Jurisdiction—contd. T 


— of Civil Court—0udh Land 
Terenue Act (XVIL of 1876), 88. 73 and 74—U. P, 
Land Revenue Act (II of 1901), 8. 283—Partition 
among superior proprietors only—Deciston of dispute 
relating to under-proprietary rights, 


In the course of a partition amongst the superior 
proprietors only, the Revenue Court decided a dis- 
pute rolating to the right to hold certain lands in 
under-proprietary tenure: 

Held, that the decision was not binding and did not 
bar the juriediction of the Civil Courts under the 
provisions of section 233 of the Land Revenue Act. 
Such a dispute was not a question of title, which 
could or should have been raised during tho parti: 
tion, affecting only the superior proprietary title in 
the ‘village. t 

Mutanmad Sadiq v. Laute Rim, 28 A 291, Natin: 
mal v. Tej Singh, 29 A.1604, distinguished. ANGAD 
SINGR v, Janxi Kunwar, 12 O. 0. 97 273 


M to entertain a suit 
for getting temple worship performed by persons 
other than hereditary servants 419 
_ to entertain a suit 
to set aside compromise in a Revenue Court 625 
— — to adjudge insolvent 
a debtor under Publio Domands Recovery Act 856 
to question yalidit 
of sale for arrears of land revenue 26 
—_ Order passed by 
Collector setting aside sale—Civil Court not com- 
` petent to interfere with order 
— Buit for cancellation 
of order of Settlement Officer under section 74, 
Centra] Provinces Land Revenue Act 
a to try a suit for re 
covery of money agreed to be paid by a licensee of a 
railway company for cutting grass from embank 
ment 223 
—— to entertain a gnit 
regarding a boundary decided by Boundary ar i 
51 


——__——— of Civil or Revenue 
Courts— Question regirding jurisdiction to be de- 
cided on plaint—Oudh Rent Act (XXII of 1881),’s., 
103, cl. (10), applicability of—“ Illegally ejected” 
includes eyectment by process of law—Under-pro- 
prietor—Suit for possesston of holding, 


The question whether a suit has been instituted 
in the right Court or not must in the first instanco- 
be decided on the plaint, Itaghubar Dayal v. Chandan, 
10 0 C. 21, referred to 

The words “illegally ejected”, as used in sectiqn 
10$, Cl. (10) of the Oudh Rent Act, include an, 
ejectment by due process of law in case that eject- 
ment is unlawful 

The application of section 108 (10) of the Oudh 
Rent Act is not confined to under-proprietors whose 
under-proprietary rights have at some time been 
determined by competént authority. 

Sheu Pallan v. Raja Rimpal Singh, 
overruled. 

Tf a person alleges that he is an under-proprietor, 
that he was in possession and that ho was ejected 
by the landlord by, means of the machinery pro.. 
vided by the Rent Act or by any other manner, he 
must in the first instance sue in the Revenne Court. 
under section 103 (10) of the Rent Act. 
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Jurisdiction of Civil and Revenue 
Court—coneld. 


Nanku Singh v. Ghulam Hussain, 2 O. O. 83; 
Raja Jagatjit Singh v. Ram Sukh, F. O. A. No. 93 
of 1908, referred to. Sheo Paltan ~v. Raja Rampal 
Singh, g O. 0. 174, overruled. 

Obiter dicta, 1f the plaintiff does not allege that he 
has been in possession, as for example when he says 
that his father was under-proprietor ın possession and 
the landlord prevented him from taking possession 
on his father’s death, he must sue in the Civil Oourt. 
Raghubar Dayal v, Chandan, 10 O. O. 28, referred to. 

If the suit of an under-proprietor under section 
108 (10) is thrown ont by the Revenue Court he 
can then sue the landlord for possession in a Civil 
Oourt and ask for a declaration of his rights. Ram 
VARGASH v. Parras Sina@x, 12 O. C. 90 269 

—— Clam between rival 
tenants—Tenancies at fixed rates—Suit for declara- 
tion of right of joint tenancy—Alternative mar 


for joint possession 

= Suit for declaration that 
velingquishment by an ex-proprictary mortgagor was 
collusive 456 














— Resumption suit—Subse- 

quent suit for declaration of titlo 87 
Swt for partition of Dera 
628 





mm Proprietary or Exs-pro- 
praetary title—Interpretation of decree or insti ument 
not exclusively reserved for Rerenue Courts—Crvil 
Court not competent to determine class of tenancy— 

Power of Civil Courts to decide about expiry of lease, 

If a notice of ejectment is cancelled on the ground 
that the alleged tenant is not a tenant, the person 
claiming to be landlord cannot sue for possession of 
the land but can sue in a Civil Court fora declaration 
that the other party has no under-proprietary rights 
in the land. 

A suit cannot be brought in a Civil Court for a 
declaration of the class of tenant to which the plain- 
tiff or defendant belongs. If the question, whether or 
not a proprietary or under-proprietary title exists, in- 
volves the interpretation of a decree or instrament, 
under which according to one or other party a ten- 
ancy was created, the interpretation of the decree or 
instrument is not a matter reserved exclusively for the 
Revenue Courts. Muhammad Ewaz v. Meheshur Par- 
shad, 5 O. C. 118, followed. 

A Civil Court has no jurisdiction to determine 
whether or not a lease has expired and make a de- 
claration accordingly. 

Maheshur Parshad v, Muhammad Ewas, 7 O. O. 872, 
not followed. OHHAB Narain SINGH "Ran v. Ser 
Keuna, 12 0. O. 164 927 
— See N-W. P & Oudu 
LAND REVENUE Act (111 of 1901). 

——— of Insolvent Court to order 
ejectment of insolvent tenant m summary proceed- 
ings ] 














of Reveuue Court to ordor 





ejectment of mortgagee from an ox-proprietary 
456: 


tenant 
Jury, verdict of, when can be intorfered with, in 
ap 307 
ma verdict of, reasons for the verdict to be re- 
corded when making reference 497 
Perverse verdict can be set asida by High 
593 


Court 
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Kabullat. See GABULIAT. 


Land Acqulsition Act (I of 1894), ss. 
23, 24—" Market-Value,” what is and how to be 
estsmated—Special though natural adaptability of 
land for purposes for which tt 1s taken— Enhancement 
of value for construction of authorised works—Land 
in the yemity of Cantonment—Specially adaptéd for 
rifle range—Damages for severance—Injuriovws afec- 
tion. 

Held, per Doss, J— The market value of property 
is the ‘price which it will bring when it is offered 
for sale by one who desires but is not obliged to 
sell, and is bought by one whois under no neceraty 
of having it. 

Stewart v. Ohio Pac. R. R. Co., 38 W. Va. 488; 
18 5. E. 604, Pitisburgh, §c., Ry. Co. v. Vance, 115 
Pa St. 826; 8 Atl. 764, Guyandot Valley Ry. Co. v. 
Buskirk, 67 W. Va. 417;110 Am. Bb. Rep. 785, re: 
ferred to, 

In estimating the market value of land, the pur: 
pose for which the land is taken should not be 
taken into consideration ; for, the measure of com- 
pensation is not what the person who takes the 
land will gain by taking it, but what tha person 
from whom it is taken will lose by having it taken 
from him. 

Stebbing v. Mitropolitan Board of Work, L. B.6 
Q. B. 37, Manmatha Nath Mutter v. Secr etary of 
Btate, 25 c. 194; 24 I. A. 177, Secretary of Stare for 
Foreign w v. Charlesuorth Pilling and Oo. 
(1901) A. C. 373 ; 28 I. A. 121 ; 26 B. 1; Ju re Cumtess 
Ossalinshy and Manchester Corporation, Browne and 
Allan’s Law of Compensation, 2nd Edn., 659, re- 
ferred to. 

The special, though natural, adaptability of the 
land for the purposes for which ibis taken, is an 
important element to be taken into conaderation 
in determining the market value ofthe land. 

Ossalinsky and Manchester Corporation, Browne 
and Allan’s Law of Compensation, 2nd Edn. 669, 
Boom Co. v. Patterson, 98 U. X. 408 and In re 
Farman Btreet, 17 Wend. 669, Guyandot Valley Ry. 
Co v. Buskih, 57 W. Ya 417, 110 Am. St. Rep. 
785, referred to 

Any enhancement in tho value, consequent on tho 
construcijon of works authorized by the statute, or 
consequent on any scheme for the appropriation of 
the land for any public use, must be excluded from 
consideration. 

Penny v. Penny, L. R. 5 Eq. 227, In re Gough and 
Aspatria, Silloth and District Joint Water Poad, 
(1904) 1 K. B. 417, In re Lucas and Chesterfield Gas 
and Wuter Board. (1909) 1 K. B. 16, referred to. 

Where it appeared that the land acquired was 
in the vicinity ofa certam Cantonment, and by 
ite position and conformation was specially adapted 
for the purpose of bemg used as a rifle range, and 
it also appeared that a riflo rango was necessary 
for the Cantonmont. 

Held, per Doss, J. that in estimating the market- 
value of the land, specjal value must be attached 
to thoso elements which are spechl advantages 
possessed by the Tand. 

Per Richardsor, J. Contra, that the claimants are 
not entitled to the valne of the®land asa rifle 
range, or rather to its value with reference to its 
special adaptability for that purpose, ause thero 
is no demand for rifle range m the* market; and 
to assess their claim on this basis is to qeseas jt 
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with reference to the use to which the Jand will 
be put by the Government, and such a claim is 
opposed to the express provisions of section 24, 
fifth clanse of the Land Acquisition Act. 

Manmatha Nath Aliuter v. Secretary of State, 25 O. 
194, 24 I. A., 77, referred to. ` 

Gough v. The Aspa'ira §c. Water Botrd, (1904) I. K. 
B. 417, distinguished. 

Held per Curiam —The fact that the Military 
authorities have annually paid a rental of Rs. 1,000, 
for the use of the land cannot properly bo regarded 
as forming an essential element in the market 
value of the land, and a proper measure of the 
special adaptability which it possesses, as it iso 
factor purely adventitious, brought into existence 
not by the mtrinsic value of the land to the 
owner but by tho necessity and urgency of tho 
purposes for which tho land has been subsequently 

uired. 

eld, per Doss, J., that the true measure of damages 
when part of an entire tract is taken, 1s the deprecia- 
tion ın value of the remaining tract; that is, the 
difference in the value of the whole tract immediately 
before and immediately after tho acquisition. 

Queen v. Brown, L. R. 2 Q B. 630, Sharp v. United 
States, 191 U. 5. 841; 112 Fed. Rep. 893, referred to. 

Per Curiam -—When part of a tea garden is acquired, 
damages may be claimed on account of severance on 
the basis of increased cost in working the remuining 
portion of the garden; and the capitalized value of 
such incrersed working charges at ten years’ purchase 
may be regarded as the quantum of depreciation in the 
market value of the remaining portion of tho 
garden. i 

Baravora Tea Co, v. Secretary of State, 28 O. 655, 
followed. z i 

A proprietor is entitled to compensation for dep- 
reciation of the valne of his other lands, in so far 
as such depreciation is due to the anticipated legal 
maa” of works to be constructed upon the land 
which has been taken from him under compnlgory 
powers. WA 

Cowper, Essex v. Local Board for Acton, L. R. 14 
App. Cas. 168, relied upon. 

When n portion of a tea garden is taken for being 
usod as s rifle range, the other portion must be taken 
to be injuriously affected. agit is extremely unsafo- to 
work on land situated behind the butts when firing 
is going on, and the consequent loss of time must in- 
evitably increase the cost of cultivation. WERNICKE 
v, SECRETARY oF STATE For INDIA, 13 O. W. N. 1046 


i 562 
— m S 24 562 
S. 3O—Clum to land 


acquired by Government—Clarmant to prove title 

or effective occupation— roof of possessor of al- 

goiwmy lands or parts of an entire area, uhereimn 

° land acguued ts siluate—Howfar cvidence of posses- 
sion of the land acquuied—Lossession by urong- 
duer, 

To support claims to lands acquired, under sec- 
tion 80 of the Land Acquisition Aot (I of 1894), 
the claimants must show title, or, in the absence 
of “title deeds, ‘fective occupation. 

Hyicence of acts of ownership over lands in the 
vicinity or @ parts of the entire plot, in which 
the land acgmred is situate, is evidence of de 
facto possession of tho land acquired only in the 
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case of rightful owners, and the rule should bb 
applied with caution and roservation in favour of 
a wrong-doer. 

Mohini Muhun Roy v. Promoda Nath Roy, 24 C. 256 
at p. 259;1C. W. N. 304, referred to } 

The appellants laid claim to a land acquired by 
Government on the ground that it belonged to a 
mosque in their possession. The respondent claimed 
it as belonging to a temple of which he was tho 
urallur, It was found on the evidence that tho 
land acquired was for some time used as a Moplah 
barial ground, but its use as such was latterly 
abandoned. The respondent was not proved to havo 
used it at any time though evidence was offered‘ of 
his possession of lands in the vicimty. The Dis- 
trict Judge directed the appellants to pay to tle 
respondent the compensation awarded to them by 
Government : ` 9 

Held, reversing: tho District Judge’s order, that 
as neither party was found to bo in possession, 
there was no, reason why, on the objection of a 
person not proved to be in possession, the ap- 
pellants should be made to refund the compensa- 
tion paid to them by Government. M. KAKKOLANGARA 
PASHAYAGATH V. KERALA VARMA Vara, 6 M. L. T. 


139 931 


Landlord and Tenant—Lessee not geltmgy 
possession of all lands demtsed—Liability to jay 
rent for what he keeps. 

Although the gencral law is that the lessor is bound 
to put the lessee xn possession, and the lessee can 
suspend rent if he is evicted wrongfully by tho lessor 
from a portion of the land demised, yet where the 
lessee, knowing that the lessor cannot put him in 
possession of the remaining land demised, keeps what 
he has got, he must pay rent for it. 

Dhunput Singh v. Mahomed Kazim Japaham, 24 C, 
296, Jarro Kunari v. Purnu Chandra, 28 O. 188, 
distinguished. 

Kalı Prasanna vy. Mathura Nath, 840.191, véferred to, 
ANNADA Prosan v. MATHURA Lat, 1380. W. N. 702; 
10C. L. J. 189 123 


—— m Acceptance of rent from 
transferee ın name of old tenant—Inference from 
fact—Question of law—No recognition of transfer 
—Advyerso possession of limited interest—Pre- 
samption of permanency. 148 
Registered lease Subse- 
“quent alteration of rent by oral agreement—Not 
vahd— Acceptance of rent at lower rate, effect 


of 60 


—__= Eviction from part of de- 
mised premines—Suspenston of entire rent—Land 
lost by diluvion—Subsequent reformation—Settle- 
ment witha alranger £ 
If a tenant has been evicted by his landlord from 

a part of the demised premises, the entire rent is sus- 

pended. 

Dhunput Singh v. Vahomed Kasim, 24 C. 296, Upton 
v. Townend, 17 O B 80, Edge v. Botleau, 16 Q.B D. 
117 and Neal v. Mackenzte, 1 M and W 747, followed. 

Hurro Kumari y Purini Chandio, «8 ©. 188 
and Aalt Prasanna v Mathura Nath, 34 C. 19), refer- 
red to, 

But a tenant cannot be said to be evicted by his 
Jandlord within the meaning of that rule when he 
lores possession in the first instanco by 1enson of an 
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act of nature, namely the action of a river, and sub- 
sequently upon reformation of the land, the landlord 
settles 1t with a stranger ; and the tenant im that caso 
is not entitled to a suspension of the rent because ho 
has not been dispossessed by any tortious act on the 
part of the landlord. Raz ONARAN BAR MAZUMDAR v, 
ADMINISTRATOR-GRNERAL OF BENGAL, 36.0. 856; 9 
O.L. J. 678 169 
—___——-—__——. Suit for rent accrued due— 

Evctior af tenant before period of lease—~ Whether 

disentitles Llandlova to claim rent. 

Where a tenant executed pro-notes in favour of 
his landlord for rerits that had accrued due tho 
fact that the tenant was subsequently evicted by 
the landlord before the expiry of the lease does 

not disentitle the landlord to sue for rent on those 
pro BETE Goran NAICKEN v. Sarra Pirnar, 19 

ML. J. 68 484 








mm Possession of land rotthout 
~ Jgage—Kabuliat—Suit for rent—Denial if lutbility— 
Compensation for vse and occupution—Estoppel of 
tenani, - 

The defendants were let into possession of the 
property on the faith of a kabuliat. No lease was 
executed. The plaintiff brought this suit for re- 
covery of rent. The ‘defendants did not deny the 
tenaucy but contended that a mere kabuliut without 
there being a lease was not sufficient to constitute 
a contract and that the suit on the basis of n Kabuliat 
was improper: Held, that the claim of the plaintiff 
might be treated as one for compensation for the 
use and occupation of the land and in view of the fact 
that the defendants entered into and continued m 
occupation of the land with the consent of the plain- 
tiff and they undertook to pay rent therefor, they were 
cetopped from saying that they were not liable for 
rent for use and occupation. SERO KARAN SINGH v. 
PARBEU NARAIN BINGH, 6 A. L. J. 167; 31 aiT 





m Right of planting and 
maintaining trees on anofher’s land—Right to take 
shire of produce of frutt trees, 

No person has any right, except by consent of the 
landlord, to plant trees on the lands of another. 
In the absence of a custom to the contrary, no por- 
son, who has trees planted on the land of another, 
can keep them there without the consent of the 
Jandholder. 

In the absence of a contract or custom to the con: 
trary, the tenant of land is entitled to the natural 
annual produce of all the trees standing on such 
land. Hia v. Muhomed, + N. L. R. 104, relied 
upon. UDESINGH v. GANERAM, 5N.L R. 62 230 
—_—_—— Under-proprietary right— 

Dyhak, Daswant & Nankar, do not connote right to 

possession—Oudh Rent Act (XXII of 1886), 8 140 

—Bet-off—Déductron of Dyhak from sent 

Although the rights to Dyhak and Daswant are in a 
sense under-proprietary rights, a rightto a cash 
Nankır or to Dyhuk or Daswant does not now 
necessarily connote a right to possession of land 
as under-proprietor or in any other capacity 

Rudr Partad Bahi v. Sheo Charan, 1 O. C 168, 
referred to. 

Where no connection is ghown to exist between 
the right of tenants to possession of land whether 
as lessees or-under-proprietors and their right to 
Dhyak ander the Settlement Court decree, the claim 
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of the tenants to deduct -the amount of the Dyhak 
from the rent payable by them -must be held to be -a 
claim to a set-off and as such barred by section 
140 of the Rent Act 

Beni Madho v. Gaya Prusad, 15 A. 404 and 
Tlafis Suleman v. Baroda Das, (1899) A. W. N. 148, 
referrod to DEPUTY COMMISSIONER, GONDA 1. 
Buaawan, 12 0. O. 124 297 


amar Permanent lease—Covenant 
that tenant shall not transfer without letter from 
landlord—No right of re-entry reserved—Assignment 
by tenant without letter, operative, 


Where in a permanent lease thore was a covenant 
to the effect that the lessee shall not transfor 
the land without a letter from the lessor, and 
there was no right of re-entry reserved, and the 
lessee assigned her interest without such letter. - 

Held, that the covenant is not void, but that tho 
assignment is operative notwithstanding the covenant, 
and that a suit for damages against the lessce 
may lio at the instance of the lessor. 

Williams v. Earle, L. R. 8 Q. B. 739, followed. i 

Parameshri v. Vittappa, 26 AL 157 and Nil Madhab 
v. Narattam, 17 O. 826, referred to. BABARAT ALI 
KHAN r. MANIRULLA, 36 O. 745 416 
Ejectment—Denial of land. 

lord’s tttle—Forfeiture—Under-raiyat—-Bengal Te- 

sancy Act (VIII of 1886), s. 49, cl. (b. C 

In a caso undor the Bengal Tenancy Aot, the 
denial of the landlord's title by the tenant dogs 
not create a forfeiture; and the under-raiyat 
who denies his landlord’s title cannot be ‘evicted 
from his holding except after notice to quit ‘as 
prescribed by section 49, cl. (b) of the Bengal Ton- 
anoy Act. 

Dhora Kairi v. Ram Jewan Kuiri, 20 C. 101, followed, 
Sasin BROCHU v Suzren SOLIM 417 
—— Notice to quit-—-Demand 

of enhanced rent or ejectment in the alternative 





SSS Stipulation in muchilika 
for levy of extra charge for raising wet or garden 
crops on dry lands~-Permanent settlement of 
money rent—-Landlord’s right to charge varam 
rate on the raising of wet crops 614 


Kabuliat, non-production 
of-—Collection papers admissible—Presumption 
that rent is same as in the preceding year 36 

— Rayat? interest purchas- 
ed by landlord—Right of under-tayat under oral 
sub-loase—Occnpancy right may ceasé, “not the 
entire interest of raiyat—No extinguishment of 
holding 6 

















tl —— —- Ejectment, suit for—Denial of 
tit’e of plaintif mngeritien statement— Notice, necete 
suy of giting—Sufficrency of notice—Leass for agri- 
cultural purposes m certain aspects—Reasonable 
notice, jamal Court of fuct to determine what is— 

Transfer of Property Act (CV of 1882), 8. 106. 

In a suit for ejectment, a denial of title of the 
plaintiff made in the written sftement for dhe 
first time, does not amount to a waiver .of the 
notice to which the tenant is ordingily entitled 
and, therefore, does not absolve the plaintiff me 
the necessity of giving notice, 


e à 
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> Doe dem Lewis v. Cawdor, 1 Or. M. & R. 398; 
Peria Karruppan vy. Sutramanian Chetti, 31 M. 261; 
Prannath Shaha v. Madhu Khulw, 13 0.96; Niezam- 
ud-din v. Mamtas-nd-din, 28 C. 185 and Vithe v. 
Dhondi, 15 B. 407, followed. 
- Purshotam Bapu v. Dattatraya Prayaji, 10 B, 
689 and Dodhu v. Madhariao, 18 B. 110, referred to. 
Gopalrao Ganesh v. Kulor Kalidas, 9 B. 527,; Ohi- 
‘damparam Pillai v. Sabapathi Pillai, 1 M. L.J. 218 and 
Kishakkınyakath Abdullah Naha v, Karuthamakkakathk 
“Mordin Kutti, 17 M. L. J. 287, not followed. 
A lease, which in certain aspects 1s as @ lease 
-for agricultural purposes, is not a lease from month 
to month. To determine it, a reasonable notice is 
necessary, which need not necessarily determine 
the tenancy at the ead ofayear; but it will be 
for the final Court of fact in each case to deter- 
mine what is a reasonable notice, having re- 
gard to all the circumstances, both in length and 
és to the time at which it is to come into effec- 
tive operation. 
Bunwaree Lall Roy v. Mohima Chunder Koonal, 
“18 W. R. 267 and Kishori Mohun Roy Chowdhury’s 
case, 24 0. 720, referredto PARTAP NARAIN t, MAIGH 
LALL SINGH, 13 0. W. N. 949 656 
emmm + Registered tenant— Princi. 
p'e of representation— Decree aguinst registered tenint 
for reat—Ezecutton sule—Purchaser’s interest 
Whether recorded tenant represents holding—Queation 
of fact must first te determined, 
‘ A landlord is not justified in treating the regis- 
tered tenant ofa raiyati holding as the sole ten- 
ant meroly because his co-sharers in the holding 
arc not registered. There is nothing which pre- 
‘vents the whole body of tenants of a raiyati hold- 
ing electing to treat one of their members as their 
representative in their dealings with the land- 
‘lord. 
Ashok Bhuyina v. Karim Bepari, 9 C. W. N. 848, 
oxplained. 
Mati Lal, Poddar v. Nripendra Nath Roy Chowdhury, 
“2 O.W.N. 172; Ararda Kumar Naskar v. Hart Das 
Haldar, 27 0. 545; 4 O.W.N. 608; Rupram Namsunira 
y. Iswar Namasundra, 6 O.W. N. 302; Kojani Kant Guho 
v. Srimutty Usir Bibi,7 C.W N. 170 and Afras Mollah v. 
Kulsumannissa Bibee, 10 C. W. N. 176, referred to. 
Therefore, in deciding what interest passes to the 
purchaser ata sale held in execution of o decree 
for arrears of rent obtained by the landlord of the 
holding against the recorded tenant, the question 
whether the recorded tenant represents the hold- 
ing or not must first be decided. 
‘ That question under the present law is always 
one of fact; and the fact that only one tenant 
is registered 1s merely an item in the evidence 
upon tho question whether he is or is notthe repre- 
sentative tenant qu2 tho landlord. JAGATTARA TASSTA 
w, Dacer: Bawa, 13 O. W. N. 1110 
Qabuliat, whether a lease— 
Qabuliat without lease is enforceable against person 
im possession under it—Transfer of Property Act (IT 
of 1882), 8. 1Q7—Effect of the non-ewiatence of re- 
gistered lease—Compensation for usg and occupation 
~—Interest on arreara of rent—Oontract Act (IX of 
4872), s. 78—Ieterest Act (XXXII of 1839). 
Aqabuliat signed only by the tenant is not and 
‘earfhot be had to bo tantamount to a lease. Musammab 
‘Raj Kuar v. Nabi Baksh, 9 O. C. 206, followed. 


' 
t 
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Where a person in possession of property as a 
tenant executes a qgabuliat, thus giving his landlord 
an undertaking in writing to pay rent at a certain 
rate, the undertaking can be enforced against him. 
The existence of the law that a lease for a term ex- 
ceeding one year can only be made by a registered 
instrument affords no reason why a person who ad- 
mits that he is in possession of land asa tenant should 
not be held bound to pay rent in accordance with a 
document executed by him. 

In addition to the sum agreed to be paid as rent 
under a gabuliat, the landlord is entitled to interest 
either by way of damages, under section 78 of the 
Contract Act, or under the Interest Act. . 

Obiter dicta. 

A suit can be maintained against the thekadar of a 
village for compensation for use and occupation of 
land. Musammat Raj Kuar v. Nabi Baksh, 9 O.C, 
296, Mohammed Hasan v. Deputy Commsssioner, 
Unit NARAYAN 
SINGH tv. RAMPAL SINGH, 12 O. U. 140 920 
— —_——_————Forfeiture of tenaney —Bere 

vice tenure—Tenant renouncing character as service 

tenant—No notice necessary 


———_——_——__—_—___——_——-Annnal tenants—Enhance- 
ment of rent, how to be obtained—Landlord cannot 
enhance rent arbitrafily—Ejectment of tenant— 
Notice of enhancement to tenant—Enhanced rate 
cannot be claimed merely because tenant holds on. 








-= See BENGAL Tenancy Aot 
AND N.-W. P. Tenancy Act. 


———-—~—-—— Procedure Act 
(VIII B. C. of 1869), 3. 30—Agent, mean- 
ae oe Recovery Act (X of 1859), ss. 14 
u . 


Although the term “agent ” is not definedin Act 
VIL B. C. of 1869, it must be taken to.mean a man who 
is employed as an agent by a landlord asa landlord, 
who is employed to assist a landlord” in his dealings 
with tenants and for the purpose of carrying on the 
business ofa landlord asa landlord. 


Therefore, where the defendant was im charge of 
a certain forest mahal which belonged jointly to him 


‘and the plaintiffs, and the defendant looked after the 


salo of timber on behalf of the plaintiffs, he was 
not an agent within the meaning of section 80 of 
Aot VIIL B. O. of 1869. 


Hence, a suit for accounts against the defendant is 
not barred if brought after one year but within three 
years from the determination of theagency. NABIN 





CHANDRA v, CHANDRA MADHAB 205 
Record Register No. IX, effect of 
entry in §35 


Law Merchant—Usage of trade—Oreditor’s 
duty—Inocidents of trade—Usage of trade should 
be alleged and proved—Duty of Courts not to 
resort to the law merchant where statute law 
exists 173 


Lease for agricultural purposes in certain aspects 
—Reasonable notice, final Court of fact to determine 
what is— 656 

Kabuliat by prospective tenant is not a lease 
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Lessor and Lessee—Remission—Thikadar's 
rent not expressly remitted—Thiladtr liable to 
the proprietor 629 


Letters of AdmInIstration—application 
for revocation—-Locus standi of person disputin, 
_ testator’s right 40 


-———— Patent (BOMBAY), ch 15—Cul 
. Procedure Cote (Act XIF of 1832), 8. 588, effect of, 

on Letters Patent—Order refusing totry wue before 
_ first hearing— Judgment "—Appeal. 


Section 588 of the Civil Procedure Code, 1882, has 
not taken away the right of appeal given by the 
Letters Patent. 

The word judgment m cl. 15 of the Letters Patent 
means a decision which affects the merits of the 
qnestion between the parties by determining some 
right or liability. The Justices of Peace for Calcutta v. The 
Oriental Gas Comptny,8 B.L.R.433; 17 W R 361; Hadjee 
Inmael v. Hadjeo Mahomed, 13 B.L R 91;21 W.R 803, reli- 
ed upon. DeSouza v. Coles, 8 M. H.O. 384, dissented from, 
An order refusing to try and dispose of certain issues 
before the first hearing of the suit merely regulates 
the procedure in the swt, and thus is not a 
“judgment ” within the meaning of cl. 16 of the 
Letters Patent. 

Consequently no appeal lies from such an order. 
JEHANGIR MANECKJI Oursetsi v. SECRETARY OF STATE 
vor INDIA, 11 Bom. L. B 245 150 


——Civil Procedure Code (Act 





XIV of 1882), 


8. 388—-Order directing issue of | 


~ Commission for the examination 
“ Judgment,’ meaning of—Appsal, 


The word “Judgment” in claugo 16 of the Letters 
Patent means a decision which effects the merits of 
the question between the parties by determinng 
some right or liability ; it does not include ẹ moro 
formal order, or an order merely regulating the pro- 
cedure in the suit. The Justices of Peace for Calcutta 
y. Oriental Gas Gompany,8 B. L R.488; 17 W.R 364; 
Hadjee Ismael v, Hadjee Mahomed, 18 B.L. R. 91; £1 
W. R. 303, relied upon. An order directing the issue of 
a commission for the examination of witnesses is not 
a “judgment” within the meaning of the clause and 
in consequence no appeal lies from such order. 

Jehangir v. The Secretary of State, (1909) 2 Ind. Cas 
150,11 Bom, L. R. 245, referred to. DeSvuza v. Coles, 
8 M. H. ©. 884, Teerabatran Chetty v. Natura a 
Dearkar, 28 M. 28, dissented frora. 

Obiter dictum, 

Where tho refnsal of an application by tho plaintiff 
for a commission to examine witnesses would result 
in the dismissal of the suit owing to the inability of 
the plaintiff to adduce any evidence, his right to 
have his caso heard on the merits would bo donied, 
and, therefore, the order of refusal would amount 
to a “judgment” within the meaning of clause 15 
of the Letters Patent. 

Maruthamuthu Pillai v. Krishnamacharia:, 80 M. 
148, referred to. Miya MAHOMED v. ZORABI, 11 Bom. 
L.R. 241 157 

—— Order allowing tnspection of 

documents 18 not “ Judgment ”—Appeal. 
Y- Under clause 15 of the Bombay High Court 
Letters Patent, no appeal lies against the order 
of a Judge allowing unrestricted and full inspection 
of-documents in tho hands of a receiver in the suit. 
‘AHMED t. AYESHABAI, 11 Box. L. R. 248 176 


of witnesses— 
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—— —— (CALCUTTA) cl. I5—Judg- 





ment—Remand order, 

At the hearmg of an appeal before a single 
Judge of the High Court, the case was remanded 
merely for the trial of certain issues of fact: 
Held, that the order was no judgment within cl. 
15 of the Letters Patent and, therefore, was not 
appealable. 

Kalsbrigio Paul v. Ramchunder Nog, 8 O. 147, 
followed. Gooroo PRASANNO LAHIRI V. ANBIKAMOYI 
Dasya 


Limttation—Joint-decree against several persons 
—Eezecution—Applications against some of them— 
Saving of lunitation against all—Ciinpromtoe belsccen 
decrre-holder and some judyment-debivrs does not 
affect othe: s— Limitation, 


A joint-decree was passed against seven persons. 
Applications for execution were made against- six of 
the judgment-debtors, and on the 80th of May 1903, 
an agreement was entered mto between them and the 
decree-holder to pay the decree by instalments, The 
eeventh judgment-debtor was not a party to that agree- 
ment. Held, that the agreement had not the effect of 
releasing the estate of the seventh judgment-debtor. 
Held, farther, thatthe applications for execution against 
some of the judgment-debtors aro suficient to keep 
the decree alive against all. Lacnaina KUER v. SAN- 
PAT RAI 





Dispossrssion—Land held under lease 
—Successive leases—Leasor's potscssiun ut termsna- 
tron of any one lease-—Defendunt’s claim to hold land 
as accession—Limitation Act (XF of 1877), Sch. L, 
art 142—~Burden of proof. 

When a landlord is dispossessed of land held by a 
tenant under a lease, time does not begin to run 
against the landlord until the expiration of that leasc. 

Kishwar Nath y. Kal: Sarkar, 10 C. W. N, 843, fol- 
lowed. . 

But where there were successive lenses and the 
landlord was in possession at the date of the termina- 


‘tion of any one of them, time will begin to run against 


the landlord from that date, because at that date ho 
recovered his right to suo for cjoctment, and if he 
again leased the property without exercising that 


‘right ho had anly himself to blume. 


Ecclemasticat 
736, referred to. 

Where the dofendant claims to hold the land in dig- 
pute as an accession to tho land covered by his pattah, 
article 142 of schedule II of the Limitation Act 1877 
is applicable to the suit, and itis for the plaintiff to 
show that he had beon in possession within 12 years 
of the dato of tho institution of the suit or that he had 
a right to suc. 

Ishan Chandra v. Raja Ramranjan, 2 C. L. J, 125, 
roferred to. INDRA CHAND v, MUHAMMAD GOWEHAR 
ALI KHAN 168 
——-—— Mortgage by conditional sale—Bye-bil, 
wif 1—Stipulation for redemption within 7 years— 


lommessioners v. Rowe, 5 App. Cas. 





Redemption suit—Limitation, when begms 180 
— Buit by, pattah-holder_ from Govern- 
ment for possession kh 314 





———#Kasemed— Right of way—Limitation 
Act (XV of 1877), 38, 23, 26 ang Sch. LI, arts 97 
and 144—Oontinurng cause of action 
Where a path was set apart on a portion of joint 

lands, for usc by both branches of fhe f y,and the 
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path continued to be a part of the joint property not 
divided, and from 1862 the plaintiff had uninterrupted 
user of tho way until the defendant obstracted it not 
more than nine years before this suit for removal of 
the obstruction and injunction: Held, that tho right 
may be acquired independently of the provisions of sec- 
tion 26 of the Limitation Act, and that where, as here, 
the plaintiff hag an absolute and indefeasible right 
néfhired many more than 20 years ago and enjoyed 
it without interrnption up to quite recon times, it is 
not necessary for him to seek the aid of that section. 

Held, further, that the obstruction is in the nature of 
a continuing nuisance and, under section 23 of the 
Limitation Act, gives a fresh starting point for limit- 
ation de dia in diem. 

Baj Rup Koerv. Abul Hosen, 6 C.39-4(P.0.); 70.L R. 
529; 7 LA. 240, Panja Kuiarji v. Ba: Kurar, 6 B. 29 and 
Sreemati Basjan Bibs y Shamed Ali, 1 C W.N. 96, 
followed. Nerone Kanta CHAKRAVARTI t. BARAT 
CHANDRA CHAKRAVARTI 410 





— Possession and dispossession —lamit- 

ation Act (NY of 1877), sch. II, arts 142, 144. 

lf the plaintiffs allego possession and dispossessiun, 
the case is governed by article 142 of the Limitation 
Act, 1877, 

But if it is found that the plaintiffs and their 
predecessors were not in possession and that the 
defendants and their predecessors were in possession 
for the statutory period, the claimis barred whether 
article 142 or articlo 144 is applicable. 

Immediately upon the death of a person, who 
was in poagsession of certain property,the right to 
possession vests in his heirs, and whero sabsequontly. 
they fail in their attempt to realise rent by reason 
of the successful intervention of another person, it 
must be taken that they were dispossessed. 

Trilochun v, Nobo Kishore, 2 C. L. R. 10, distin- 
guished 

Hohima v. Mohesh, 16 ©. 473, 16 I. A. 28; 
Mohammud Amanuila Khan v. Badan Singh, 17 0.187; 
161 A 148 (P.C ) and Merse Shamsher y Kunj Behari, 
7C. L. J. 414 atp £19, referred to LALU Sanu r 





GUNARIA URAON 381 
Suit for cancellation of instrument— 
Starting point 625 





Suit for compensation for damage re- 
sulting from act done in pursuance of an enactment 


Snit to contest an alienation mado 
before the commencemont of Punjab Limitation 
Act 962 
for declaratory suit to contest aliena- 
tion made before the commencement of the Punjab 
Limitation Act 9 


for a suit for rent by an assigneo of 


: 989 
—-— Act (XV of 1877), 8.3 57 


——-— Ba 4—fomitation, respondent 
prec uded froR raising question of—Court bound to 
tak? cognizance. = 
The Court is hound to take cognizance of tho 

quéstion of limifition, even if the respondent is 

prequded from raising it. Bechi v. Ahsan-uah, 

12 A. 461, followed. CHANDRABHAN ©, MARTTI, 5 

NLRSO e” 229 











rent 
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ra a S. 5—Sufficient cause—Appeal 
filed out of tume—Reriew, timo occupied by 

A bona fide application for review made with good 
reison, is a sufficient cause, within section 5 of the 
Limitation Act, for not filing an appeal within time, 

Gobinda Lall Das v. Bhibdas Chatterjee, 3 CLA. 
645, referred to. 

What is or is not sufficient cause. being a qnes- 
tion of discretion, must depend upon the circum- 
stances of each particular cage. 

An application for review made without any good 
reason cannot be regarded nos having been made 
bona fide merely because it was admitted in the 
first instance. HARADHAN CHATTOPADHAYA t., PRAN- 
KRISHNA Kowar, 10 O. L. J. 39 - 961 
— c S. 8 — Minor plaintiff 77 

—— S, | 2—* Computation of time re- 
quisite fur obtaining A copy ’—Time to be computed 

by whole days. 

The ‘tame requisite for obtaining a copy,’ referred 
to in seotion 12 of the Limitation Act, must be com- 
puted by whole days, not by hours. Days must 
be reckoned from midnight to midmght, and if an 
appellant 18 entitled to deduct any part of a day, 
he is entitled to deduct the whole of that day. 

A decree of the Court of first instance was 
passed on the llth March; an application for copy 
was made on the 12th March and estimate of cost 
delivered on the lith March. Copy sheets wero 
supphed on the 16th March, and the copy was ready 
on the 19th March. The appeal against the decree 
was presented to tho Divisional Court on the 18th 
May : 

Held, that the appellant was entitled to deduct 
12th to 15th March, 4 days, and 16th to 19th, 4 
days, total 8 days, and his appeal was within time 
when presentod on the 18th May. ABDULLA KAKA v. 
PALANEAPPA CHETTY, 5 L. B. R. 15 359 
— ss. 14, 19, sch. II, art. 

179 (4)—Exrcution of decree—Acknowledgment to 

extend limitation—E celuaton of time of proceeding 

bona fide —Step-in-aid of execution. 

On Ist March, 1900, B got a decree against P with 
alien on his immovable proporty,a tea garden, In 
executionof another simple money-decree of R against 
P, the garden was attachod and ordered to be sold. 
On 28rd March, 1901, P wrote a letter of which the 
following portion is material: “ I have done my best 
and have informed the Court that the garden ia 
under mortgage to you, and have shown the Chief 
Court judgment, but to no effect. Please write to M. 
L. Kayastha, Barrister-at-Law, to file an application at 
once.” On 5th October, 1903, P wrote another letter 
in which he requested B “to wire at once to Mr. 
Kayastha letting him know the amountdue by me to you 
and on the security of garden, and that you object to 
the sale till your full amount is guaranteed by B. and 
Co. ‘The file only shows Rs. 11,000 due to you and 
under the circumstances you will only get Ra, 11,000, 
and the balance will be paid to R. and Co.” 

On 4th April 1901, B applied to be paid first ont 
of the sale-proceeds. This prayer was reposted n 
another application of 21st January, 1902, which was 
granted on 2ist February. 1902. After auction, B 
made a 3rd application to the same effect. In 
pursuanco to P’s 2nd letter B made a 4th applica- 
tion stating the total amount due from P was Rs 
33.700 On lth November, 1903, the Cqurt allowed 
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He 10,685-9-9, which he received on 23rd December, 
903. 

On 7th January, 1905, the sale was set aside by the 
Chief Court, 

B refunded the amount as directed on llth August, 
1905, and on 23rd November, B applied for execution 
of the decree. P pleaded that the application was 
time barred : 

Held, that B’s application of 23rd December 1905, 
was within time inasmuch as :— 

(1) P’s both letters amounted to acknowledgments 
of liability within the meaning of section 19 of the 
Limitation Act. 

(2) the time spent between 4th April, 1901, and 
llth August, 1905, is to be excluded as allowed by 
section 14 of the Act. 

Sukhumoni Chowodhraniy Ishan Chunder Roy, 25 
T, A. 95 at p. 100 and Manz Rum 8th vy, Rup Chand, 33 
C. 1047 at p . 1057-58, followed. 

Dharma Vithal v. Gorind Sadacalhar, 8 B. 99 at pp. 
102,108, and Venkata v. Parthasaraths, 16 M. 220, dis- 
tinguished. Pracnny r. PUNJAB Banxine Co., Lop. 
Lanorg, 78 P. W. R. 1909; 53 P. R 1909 102 


S. 18—Sale, application to set 
aside—Fraud—Onus of pi cof. 

When a suit or application is, onthe face of it, 
barred, it is for the plaintiff or the applicant to 
satisfy the Court of circumstances which would 
prevent the statute from having its ordinary effect. 

In the case of an application for setting aside 
a sale long after three years, on the ground of 
fraud, it is incubment on the petitioner to show 
that not only had he no knowledge of the sale 
until some date within three years of his application, 
but thet he was also kept from that knowledge by tho 

` fraud of the auction-purchaser. PURNA CHANDRA 
MANDAL v. ANUKUL Biswar, 36 C. 664 


S. 1Q—Acknowledgment cx- 
02 








tends limitation for execution of decree 








~ Sa 1Q—<Acknowledgmert—Refer- 
ence to arbitration fur winding up partnership and 
taking accounts amounts to acknowledgment—Denial 
that nothing will be due on taking accounts is imma- 
terwl for purposes of ackrow’edgment. 

A reference to arbitration in which the 
parties place in the hands of the arbitrators 
the whole businoss of winding up the partnership, 
with authority to award from one party to 
another whatever may be due, is an acknow- 
ledgment of liability in respect of the right confer- 
red by section 265 of the Contract Act. Sach a 
reference, being in writing and signed by tho parties, 
amounts to an acknowledgment within the meaning 
of section 19 of the Limitation Act, 1877, and saves 
the bar of limitation. For the purposo of an ac- 
knowledgment of right to save limitation, the 
fact that the defendants in tho acknowledgment 
contended that nothing would bo dueto the plain- 
tiff on taking the accounts is immaterial. IV. R Fink v. 
Buldeo Dass, 26 O. 715; 3C, W. N 524; Sitayya v. 
Rangareddi, 10 M. 259, followed, JESOMAL v BANSI. 
MAL, 3 8. L. R. 58 370 


S. I9—Acknowledgment of 
mortgage—Mortgage property divided amongst 
mortgagees —Acknowledgment of each mortgagee 
to his own share—TValidity of acknowledgment 469° 
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aman S, 1 9—Acknowledgment of lia. 
bility—Achnowledgment that lability n a certain 
amount was ewisting ata past date—Presumption— 
LIsmitation. x 
An acknowledgment of liability existing at a past 
date, without any allegation that the liability has 
since ceased, is presumed to be an acknowledgment 
of liability cxisting when the statement is made. 
Where the debtor acknowledged on 10th September 
1899 a liability ag existing on 20th July 1898 without 
suggesting that it had been paid after that date and 
before the date of the acknowledgment: 3 
Held, that it was equivalent to au acknowledgment 
of liability on 10th September 1899 so as to give 
a fresh start for limitation from that date. RANGA- 
NAYAKALU ÀIYA f. SuBBAYAN, 5 M. L. T. 71 522 


ss. 20, 21—Partrership debt 

—Part payment by one partner—When binding on 

others. 

A part payment by one partner of a debt due by 
the partnership firm is not binding on the other 
partners unless there is evidence to show that the 
partner making the payment had‘authority to do 
so on behalf of the firm Such authority is not to 
be presumed as an ordinary rule in a going mercantile 
concern. Premji Ludha v Dussa Doongersey Lowgi 
Nanji, 10 B. 858, not approved. VALASUBRAMANIA 
PILLAI v. RAMANATHAN Onurtran, 5 M.L.T. 102 309. 
ei Ba ZO—Payment of interest as 

such—Intention of debtor—Indication. i 

Under section 20 of the Limitation Act, 1877, the 
payment of interest will savo limitation only when 
interest is paid us such, that is to say, the debtor has 
paid the amount with the intention that it should bo 
paid towards interest, and there must be something 
to indicate such an intention. The mere appropria- 
tion by the creditor of the payments to interest is not 
such an indication as would be sufficient to hold that 
the paymonts were made towards interest as such by 
the debtor. BfoHamuap ABDULLAH KHAN t. BANK 
INGTALMRNT Co., 6 A. L. J. 611 379 
ee S. ZO—Part payment should ap- 

pear in the handwriting of the gudgment-debto:— 

Burden of proof—Decree-holder should prove part 

payment to be in the handwriting of the judgment- 

debtor. 

For the purposes of section 20 of the Limit- 
ation Act, 1877, the part payment must be in the 
band-writing of the judgment-debtors. It must be 
proved to be sgo by the decree-holder OUDH BIHARI 
PANDE v. MAHABIR SAHI 

















8.21 309 

S. 23—Continuing cause of ac- 

tion 410 
S. 23—Change in Religions 

views ig not a continuing wron 107 
— s. 24, sch. II, arts. 2, 


3G—Suit for compensation for damage resulting 
from act done in pursuance of an enactment—Limtt- 
ation—" To be in pursuance of any enactment,” inter- 
pretation of—S8cope sand applicability of art, 2— 
Consequential damage—Starting porkt of limitatton— 
Punjab Municipal Act (XX of 1891), 8s. 1204, 
120C—Effect of omission of noticqgunder a. 1200 on 
limitation. 
Articlo 2, schedule IT, of tho Limitation Aeb is 
intended to afford protection to, persofis doing acts 
in pursuance of some enactment in force and the 
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limitation which it prescribes applics to all cases 
when the defendant intended to act upon powers 
givon by the enactment. It is not necessary that 
the defendant must at the time of doing the act 
openly assert or inform the other party that he 
is acting in pursuance of a particular enactment. 
It is sufficient for him to show that in doing the 
att ha was at the time under the honest belief 
thaj his act was authorised by Statute. Ganesh Dass 
v. Ü. F. Elliot, 160 P. R. 1833, followed. Ganesh Das 
v. 0. F. Elliot, 124 P.R 1831, referred to. 

Where the construction of a sullage drainage 
systom is authorised by the provisions of section 
120A of the Punjab Municipal Act, the omission 
to give notice as prescribed by section 1200 does 
not affect the applicabihty of article 2 of the 
Limitation Act 

Collector of Fureedpur v. Gooroo Das, 5 W. R. 187, 
referred to. 

Evon whore compensation is claimed for damage 
resulting from the consequences of the acts of a 
public body done in pursuance of statutory Powers, 
the case is governed by article 2. The mere fact 
that damage resulted to plaintiff's estate from the 
doing of such an act, not immediately but after 
the lapse of some months, does not affect the ap- 
plicability of that article, though it does postpone 
the accrual of the cause of action until such time 
ag the damage ocours Roberta v. Read, 14 R. R. 336, 
relied upon. 

A suit instituted on the 5th February 1908 for 
compensation for damages in respect of an injury, 
occurring about the 3rd August, 1906, caused by 
the construction of a sullage drainage system by the 
Municipality in 1904.5, is barred by time under seo- 
tion 24 and article 2 of the Limitation Act. RioHarD 
Watson v. Municrpat Corporation oF Sara 819 
— — S. 26—Easement—Acquisition 

"of right of way 410 





— 8. 28—Section limited to suit 
=” for possession and inapplicable to declaratory oa 





9 








sch. II, art. 2—Scope and 
appheability of article 2—Suit for compensation for 
damage resulting from act done in pursuance of an 





enactment 819 
—— ———~—- art. 36 819 
955 

———— ———— art. 37 410 








—_——_-. arts. 44, 9I1— 
Suit by vendee from minor to set aside sale by minor 
vendor's guardian— Limitation 
A suit by a purchaser claiming to sect ‘aside a sale 

by the guardian of his vendor during the latter's 

minority 1s governed by article 4i and not by article 

91, schedule II of the Limitation Act usammat 

Tanto v. Gajadhur, 1 N. L. R 129, distinguished. 

CHANDRABHAN v, Maruti, 5 N L. R. 50 229 

——— arts. 48,49 955 
— arts. 57,62,89, 

I 20-—Accounts between the Proprietor and Manag- 
mg Agent of qn Estate—Agertt plucing his princrpal’s 
money into his private chest—No adjustment of ac- 
counts during the agent’s life-time— Limitation for the 
balance againstethe sons of the deceased agent, 

An agent and manager of a p2rdarashin lady’s estate 
withdrew, grom time to time, money, from tho 
chost of the lady’s estato and placed it in the chest of 








GENERAL INDEX. 


. 


4 1059 
Limitation Act—contd. 


his own estate. No accounts were domanded, adjusted, 
or settled during the life-time of the agent: Held, that 
the agent continued to keep thig money, go transforred 
to his own chest, as agent for the lady and as such 
remained under an obligation to render an account 
of his agency when caliod upon to do so and to pay any 
balance which might be found duo on the taking 
of accounts, and that he not having been called 
upon to account and there having been no adjustment 
of accounts during his life-time, his sons and grand- 
gong were liable to pay the balance, which on taking 
acoounts might be found due to the lady. The cause of 
action against the sons of tho deceased agent accrued 
on the death of the agent and article 120 was ap- 
plicable to the case. The suit, having been brought 
within six years from tho death of the agent, was 
within time, and articles 57, 62 and 89 of the second 
schedule of tho Limitation Act, 1877, had no applica- 
tion. Seth Chard Mal y. Kalan Mal, 96 P. R. 1883, 
Kale Krishua Pal Chaudhry v. Srimati Jagattara, 
2 B L R, 139; Guru Div Pyre y. Ram Narain 
Suhu, 10 C. 860; Zindraban Behari v. Jamuna 
Kurwar, 25 A. 65, referred to. GIRRAJ SINGH 4. 


RAGHUBIR KUNWAR 
— —— art. 62 118 


559 
Swit for maney due on mortgage bond— Money payable 
by inatalments—Defau't in payment-—Whole sum 
ptyarls—Period of linatition to commence when— 

Waiver. 

Where by a mortguge bond,» a sum of money was 
payable by instalments, and there was a condition 
to the offect that if the debtor failed to pay any 
one instalment the creditor should have the power 
to realise the entire amount, and no instalment was 
paid: Held, that limitation ran from the date of the 
first defalut. 

Sitah Chand Nakar v. Hyder Malla, 24 O. 281, 
followed. 

Monmohun Roy v. Durga Ohurr Gooee, 15 O. 502 
and Guindia Mohan Roy v. Khir Narayan Das, 86-0, 
394,9 OLJ 226, (1909) 1 Ind. Cas. 49, referred to. 

The principle of art.75 of sch IL of the Limit- 
ation Act cannot be extended to cases under art. 
132. 

Mero abstention from suing does not constitute 
waiver within the terms of art 75 JAGDEO re 

















v. BAL Govinp Sixeu 











— —— art. 89 118 
597 

_._ _____—__ —_____—- art. Ql 229 
625 
art. 97 559 





— art. IIO 989 
— —— art. 115 597 


—— ~ ~~~ arts. 116,120, 
© 132—Money charged upon immorable property—In- 
terest payable ın kind—Clatmn for mterest— When 
claim for principal 18 barred—Compourd interest at 
higher rate than simple interest— Penalty 
Where interest under a mortgage bond is payable 
in kind (paddy), a suit for the interest falls within 
article 132, schedule LI, of the Limitation Act, as the 
interest which is the valuo of tho paddy, though 
variible from time to timo, is charged upon the mort. 
gaged promises. 


1060 
Limitation Act—conid.. 


In the case of ordinary bonds where no distime- 
tion is made between principal and interest and diffor- 
ent dates are not fixed for their payment, tho claim 
for interest cannot be barred if the claim for principal 
is pot barred. But where tho re-payment of the 
principal is postponed and interest is made paynblo 
on an earlier date, the creditor is entitled to suo for 
interest as soon as it falls due though the principal 
had not yet become recoverable. 


Walker, Inve, L. Re 7 Oh. App. 120, referred to. 


No interest cnn be recovered if the snit for tho 
principal amount is barred by limitation. Hajee Syud 
Mohamed v, dahrafoonnizsa, 6 0.752 at p. 758, Tammi- 
rasu v. Pantina, 6 Mad. H C. R. 301, Talia Zamburatts 
v. Fira Rayan, 1 M, 228, Hollis v. Palmer, 2 Bing, N. 
C. 713, referred to. 


Compound interest at a higher rate than the rate 
of simple interest 18a penalty which cannot be al- 
lowed. 


Rameswar Prosad Singh v, Rai Sham Kishen, 20 O. 
43, Sundar Koer vy, Sham Krwhen, 341. A. 9, referrod 
to. NILMONEY BINHA t. HARDHAN Das III 


———— — art. 120, s. 23 

—Rel- gious Institation—Sut for vemoy ib of Mutwalli 

- and Imam—Chuanga in relizious epsnion—Limitafion 

—Slurtiag point—Cuntinuing wrong, whether change 
~ of re'igios tiews w. 

A suit for a declaration that the Afuticalli and Imam 
of a mosque 18 liable to be removed from his offico 
owing to his espousing. religious opinions different from 
those of the congregation, is governed by art 120, 
sch. IL of the Limitation Act, and.the period of 
limitation begins to run from the date of the chango 
in religious viows. Jagan Nath Das v. Bubhadra Das, 
19 0. 776; Aidambi Ragava y. Tirumali Asari, 6 M. 113, 
referred to. 


A change of religious views on the part of an Imam 
is not a “ wrong” constituting an invasion of a civil 
right vested in the worshippers of the mosque, and 
the subsequent persistent adherence by ‘the Imam to 
hia newly adopted views cannot proporly be described 
as a “contmuing change” amounting to a “ continu- 
ing. wrong” as contemplated by tho terms of sec- 
tion 28 of the Limitation Act. 


An Imam and Mutwalh of a mosque is not merely a 
servant of the congregation or body of worshippers, and 
the latter have no right to remove him from the 
offices at their will and pleasure, without assigning 
and estabhshing sufficient cause for such removal, 
Yap ALI v. MUBARAK ALI, 63 P. R. 1909 107 


~———_—— art. 120 
118, 98 

——— an arts. 123, 127, 

14k—Suit by a Muhammadun, not governed by 





Hindu joint family aystem, for shire of jont property 


—~Limitation, 


Article 187 of the second schedule of the Limit- 
ation Act, 1877, is mapplicable to Muhammadans, who 
have not alleged that they have by custom adopted 
the Hindn system of joint family property. 

Mahomed Akbar Shaha v. Anarbs Chowdhram, 22 
O. 054, Amme Raham v. Zia Ahmad, 13 A. 282 , Patcha 
y. Mohidin, 15 M. 57, followed. 

Bavasha v. Masumsha, 14 B. 70, not followed. 
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Article 123 only applies to a case, in which it is 
sought to obtain the legacy or share from a person, 
who isthe executor of the will, or otherwise repro- 
sents the estate with a logal obligation to distri- 
bute tho assets. 

Keshav Jagannath v Narayan Sakharam, 14 B. 
236 ; Isur Chunder Doss v. Juggut Chunder Shaha, 
9 0. 79, followed. 7 

Kusmi y Aywhamma, 15 M 60, distinguished. Daen 
Kunan v. GOVINDA, GN. L. R 41 15 
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— art. 134—Dncu-. 





ment, consti ucteon of—Morigage—Nuit for redemption 

—Absluta ownership of jnoperty transferred by 

mortgagee—Linitatim—Bona fides not necessary. 

In order to construe a document properly, it must 
be read as a whole and not in portions. 

A usafructuary mortgagee who was also entitled 
to foreclosure obtained possession of the property 
as a mortgagee butthe mortgage was never fore- 
closed. Subsequently the mortgagee executed a sale- 
deed of the property in favour of the third person, 
The deed after relating that the mortgagee had 
come into possession according to the terms of the 
mortgage-deed with conditional sale recited thatthe 
hahkist was sold and that the transferee was put 
in possession as absolute owner of tho property: 

Held, that the mortgagee purported to transfer tho” 
absolute ownership of the property, and that the 
transferee believed himself to be purchasing that 
absolute ownership c 

Moro than 12 years after the sale by the mortgagee, 
the mortgagor’s heir sued for redemption of the 
mortgage and the vendee was also made a party. 

Held, that the suit was barred against tho vyen- 
dee under article 134, schedule II, of the Limit. 
ation Act. 

Under this artiole it is unnecessary to enquire ine 
to the question of bona fides. Pandu v. Vithu, 19 B. 
140; Ramchandra Vithal v. Sheikh Mohidin, 23 B. 614, 
referred to. Radhanath v. Cisburne, 15 W. R Qt 
(P. 0.);14M.L A. 1, not applied. DAL SINGA r. GUR 


Prasan, 12 O. O. 84 25 
—_ arts. 140 and 

14-4— Adverse possession of devisec. 

Where property was bequeathed to three persons 
in common, and after the testator's death, only 
two remained in possession of tho proporty: Held, 
that whether they be taken as tenants-in-common 
or joint tenants, the entry of ono would be entry 
ou behalf of the others, unless there were clear evi- 
donce of an intentionto hold adversely. In the absence 
of such an intention, a suit for possession by tho 
devisee not in possession is not governed by art. 140, 
schedule II of the Limitation Act. AtpIPURANAM 
PILLAI v, APPUSUNDRAM Pitual, 5 M. L. T. 103 SIL 
Se EY 

ation for a suit for possession 168 
— : arts. 142, 144, 

149—Puttah-holder “from Government—Suit for 
- possession by—e Whether suit on behalf of Secretary 

of State—Period of limitation—Adrerse possession. 

A suit by a puttah-holder from @overnment fof 
the possossion of the property leased, from defen- 
dants who pleaded adverse possession, isnot a suit” 
by or on behalf of the Secretary of State; and konco ? 














rt. 142—Limit. + 


a 
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art. 149, schedule IL of the Limitation Act does not 

apply. f 
Kuthiaperumal Rajalı v. The Secretary of Btite for 

India, 80 M. 245 ab p. 248, roferred to i 


The suit must fall under cither art. 142 or 144. , 


Tf the former article apphes tho plaintif must prove 
that he or tho Government, through nhom he clauns, 
was in possession within 12 ycars before suit. If 
art@144 applies then the siit will be barred unless 
brought within 12 years from the date when the 
possession of tho defendant's predecessor-in-title or 
of tho defendant became adverse. MADHAYA Gowpu 
y. Loxanatua Patro, 6 M. L. T 107 





arts. 142 and 
144—Possession and Pan an anak aa, 





e art. 144—lortgage 
— Adverse possession of mortgaged property— Pvasession 
of trespasser when adverse against mo tgagee—Pur- 


chaser at sale tn execu'ion of mortgage-decrea, posi-. 


tion of—Person fiom tchom right to sue derived, 


Por Chamier, J. C.—In order to constitute 
adverso possession thore must be at least both absence 
of possession by the person who has a right to it 
and actual possession by another. 

Secretary of State for India y. Krishnamoni Gupta, 
20 0. 518, (P. C.); 29 I. A. 104, referred to. 

_A purchaser at a sale in exocution of a mortgage. 
docreo does not claim through or under the mortgagec. 
Ordinarily such a purchaser acquires the interest 
of the mortgagor as on the date of tho mortgage. 

Anand: Kunwari v, Ajudhia Nath, 30 A. 879, referred 
to and approved. 

BMaganlal v. Shakra Girdhar, 22 B. 945 ; Manickha 
Odayan v, Rajagopala Pillai, 30 M. 507, not approved. 

_If a mortgagee was entitled to possession, but 
was kept out of possossion by a trespasser for mpra 
than 12 years, the interest of tho trespasser will not 
be affected by a subsequent purchase at a sale held in 
execution of a decree on the mortgage. A new 
period of limitation does not accrue to the mortgagee 
or the purchaser on his purchasing the property at 
tho sale. 

Prannath Roy Chowdry v. Rookea Begum, s. c. Pran- 
nath Roy Chaudhry v, Ramruttan Roy, 7 M. I. A. 828 ; 
4 W. R. 87, (P. CO); Ram Coomar Sem y. Prosunno 
Cooma: Bem, W. R. 1864, p. 375 ; Broyonauth Koondoo 
Choudry v. Khelut Chunder Ghose, 16 W. R. 83 
(P. C.); 8 B. L. R, 104, 14 M. I. A. 144; Anundo Joyes 
Dossee v, Dhonendro Ohunder Mookerjee, 16 W. R. 19 
(P. CO); 8 B. L. R. 22; 14 M. I. A 101, Durga Piosad 
y. Shambu Nuth, 8 A. 86, referred to. 

In tho case of a simple mortgage when the 
mortgageo is not eutitled to possession, 12 years’ 
adverse possession against the mortgagor must bo 
held to extinguish tho seourity as regards tho 

roperty held adversely to the mortgagor. 

p aras Singh v. Bakar Ali ‘Khan, BA 1; 9I. A 99, 
relied on. 

Aimadar Mandal v. Makhan [al Day, 38 0. 1015, 
dissented from. ° 

Heath v. Pugh, L. R. 7 App. Cas. 285; not applied. 
Vasudeva Modaliay y. Srinwasa Pillai, 80 M 426, 
(P. ©.), referred to. 

Peg Evans, A. J. O. 

A person wHo 1s in posession of mortgaged pro- 
perty when ther is uo privity botween him and the 
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mortgagor can assert his title as against the mortga- 
gee from the date, on which the mortgagee was en- 
tiled to take action on his mortgage-deed, by 
suing for possoasion or for sale of the property. 

Armadar Mandal v. Makhan Lal Day, 38 C. 1016, 
dissentod from. ' 

Gunga Kumar alitter v. Asutosh Gossami, 23 Cr 
863; Chinto v. Jankı, 18 B. 5l; Muhammad Husam 
v. Mul Chand, 27 A. 395, 1905 A. W.N. 4, Ram” 
Coomar Sein yv. Prosunno Cooma: Sem, W. R. 1864, 
135; Prannath Roy Chowdry v. Rookea Begum, TMLA,. 
323; 4 W. BR. 37 (P. C ), referred to. 

Karan Singh v. Bahar Ali Khan, 5 A. 1; 91. A. 99 
Anundo Moyee Dossee v. Dhonendro Ohunder Mookerjee, 
16 W. R. 19, (P.C ) ; Brojonauth Koondoc Ohowdry v, 
Khelut Chunder Ghose, 16 W. R. 88, (P.C.,) relied on. 
Prarap BAHADUR SINGH v. MAHESHWAR BAKSH Since 





12 0. 0. 46 57 
—— art. 144 15) 

311, 416 

art. 179° (4) 


Step-in-aid of execution 102, 
— — art. 179—Proper 
Court—Application to take some step-in-aid of exes. 
cution—MMust be for relief which Court can grant, - 

“Proper Court” as defined in the second ox- 
planation to art. 179 of the Limitation Act, 1877, 
means tho Court whose duty it is to execute the” 
decree. 

An application to take some step-in-aid of exe. 
cution, in order that ıt may be in accordance, 
with law, must be one framed for some relief. 
which tho Court is competont to grant. i 

Munawar, Husain v. Jani Bijai Shankar, 27 A,” 
619 and Manorath Dasy. Ambica Kunta Bose, 1 Ind, 
Cas. 57; 13 0. W. N. 5633; 90. L. J. 443, followed.” 
BTEVENG '. Kaxrra Persan, 10 O. L. 3.19 941: 


—— art. ] 79 (4)-- Ere. ` 
cution of decree—Piopeity released from attachment- 
on objectors application—Suit by decree-ħholder to 
establish claim fo attachment of propeity—Erecu-< 
tion blocked—Step-ir-aid cf execution—Revival of 
former application. 

Where oxecution proceedings have been so’ blocked 
by an objector that the decree-holder, through no fauls 
of his own was prevented from proceeding against 
the attached property, a subsequent application for : 
exeontion, Jf mado withm three years from tho re- 
moval of the block, must be regarded as a continuation ; 
of his former application and is, therefore, not barred 
by limitation, Guiudeo Narayan Sinha v. Amrit, 
Narayan Sinha, 83 C. 089, relied npon | 

Desruj Singh v. Karam Ahan, 19 A 71, referred to. 

Mihr Jang Khan v. Fasulla Khan, 164 P. R., 1890 -~ 
distinguished Mur CHAND © MUHAMMAD, 45 P. R.. 
1909, 68 P. W. R 1900; 66 P. L. R. 1909 76- 


—_—— (IX of 1908), ss. 2, cL. 0)& 
Sl—Appeal filed before the passing of tho Act— 
Whether section 3] applies fo such surt—Surt includes 
appeal— Repugrant im the subject or context.” | 
The defintion of the word “suit” given in sec» 

tion 2 clanse (10) of the Limitation Act is subject ? 

tothe rule that there is nothing repugnant in the < 

subject or context. A 
To hold that the word “suit” in tho last clause : 

of sub-section (1) of section 31 does not include ' 

an appeal would be 1epngnant to the context’ An : 
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appeal is only another stage of a suit, When 
an appeal is pending from a suit, the suit must 
be regarded as pending in a Court of Appeal 
Therefore, the lst paragraph of section 31 applies | 
to a-suit which is pending in the stage of appeal 
in an Appellate Court. Bing Monan Lan t. BAN, 
Sanur SINGH 632 





—_-—— 8. 3[—Timo within which the 
` mortgagoo to institute suit. 144 


owe s.31 632 


Lis pendens—Tranwyrr of Pioperty Act (IV of 
, 1882), s. 52—Misdescription of property im plead- 
.inga—Applicability if doctrine of lis pendens— 
. Morigage auit—Oontinuation of lis efter decree nisi. 


' In order to make the doctrine of lis pendens appli- 
cable, the property must be described in the pleadings 
with sufficient accuracy, that is, it must be described by 
such definite and technically legal description that ita 
identity can be mada out by the description alone, or 
there must be such a general desoription of its charac- 
ter or status that upon enquiry the identity of the 
property can be ascertained. 

. Manika Gramani v, Flappa Chetti, 19 M. 271 and 
Kailash Chandra Ghose v. Ful Chand Jaharvi,8 B. L. R. 
47, referred to. 

Miller v. Sherry, 2 Wallace 237, followed. 

“In the case of a mortgage suit the lis continues after 
the decree nisi and the doctrine of lis pendeng is 
applicable to proceedings to realise the mortgage after 
the decree for sale : 

` Surjı Ram v. Barhamdeo, 2 C. L. J 288, Farsotam 
v. Chheda Lal, 29 A. 76 and Faivas Husam v. Prag 
Naram, 5 0. L. J. 563, 34 I. A. 102, followed. Loxe 
Naru BAHU v. ACHUTANANDA Dass 85 


` 








Protection by injunction evon 
. when lis pendeng applies 66 


Madras Clty Police Act (Mad. III of 
1881), 88. 23, 75—Arrack shop, whether ‘ a 
place of public resoit’--Being drunk and disorderly 

: in an arrack shop—Ofence. 

An arrack shop is@ place of public resort within 
the meaning of section 75 of the Madras City Police 
Act, and it ig an offence under the Act to be drunk 
and disorderly in such 8 shop. 

The doctrine of ejusdem generis should not be 
applied in considering the scopo of section 76 of tho 
Madras Oity Police Act. EMPEROR v. BOE 


s. 75 84 


Madras District Municipalities Act 
(Mad. IV of 1884), rules under— 
Criminal Procedure Code (Act V of 1898), s. 106— 
Proceedings of Collectur accuding sanction Jor pio- 

” gecution—Appeal, 


-The Collector of a District acting under the rules 
framed under the Madras District Municipalities Act, 
1884, is not a ‘Court’ within the meaning of section 
195, Criminal Procedure Code, and no appeal lies to 
the District Judge against an order passed by him 
under thint section. BINGARANELU MUDELIAR “426 


PARAJA MUDELIAR 
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Madras Rent Recovery Act (VIII of: 
1865)—Atlempted sale of tenart’s holding by the 
rvamindar—Payment of rent -by mortgagee—Lia- 
lility of tenant tn contribution—Contract Act (IX 
of 1872), se. 69, 70. 

A tenant’s holding having boen brought to sale under 
the provisions of the Madras Rent Recovery Aot for 
arrears of rent, the mortgagoe from the tenant paid 
the amount to the samindar and averted the sale. 
In an action by tho mortgagee for recovery of fhe 
amount thus paid: 

Held, (1) that the plaintiff was not entitled to re. 
cover under section 69 of the Indian Contract Act, as 
sales under the Madras Rent Recovery Act are held 
subject to enoumbrances and the plaintif did not? 
lose his security by the sale; nor was -he- compelled or - 
coipellable by law to pay the amount, bat that (2) 
the plaintiff could recover under section 70 of the 
Contract Act, as he made the payment lawfully, with. 
out collusion and bona fide. AUTHI Kesava NATTAN 
v. SARAVANA MuRUGESi NALOKEN t 435 


s. I1 (3)—Land. 
lord and Tenant—Stipulation in muchitika for 
levy of extia charge for raising wet or garden cros 
on dry landy—Perminent settlement of money rent — 
Land.od’s right to charge varam tate on the raning’ 

` of wet crops. 

Defendants were plaintiff’s tenante They executed 
mtuchilikas for a number of years, each of which con- 
tainedastipulation that the plaintiff was entitled to an 
exbra charge if wet or garden crops were raised on dry 
lands The rate, however, was not stated, From 
Fasl: 1292 the tenants were payinga uniform rate of 
money rents. In Fusli 1814 the tenants having com- 
menced wet cocultivation the landlord tendered a 
pattuh demanding raram rent : 

Heid, that under clause $ of section 11 of Madras 
Act VIII of 1865 the landlord was entitled to demand 
taram rent as there was no contract as to the rates 
payable on land cultivated with wet crops, and that 
the fact that he thereby gets an enhanced rent ig 
immaterial. 

A contract to pay rent in money, the amount pay- 
able being left undetermined, is not a contract for rent 
within the meaning of clause 1 of section 11 of the 
Madras Rent Recovery Act. Clause 1 of section 11, 
clearly rofers to contracts which on proof can be en- 
forced as they stand. Ifthere is no contract as to 
the rates of rent the Court must, in order to determine 
the rato, proceed to apply the rules contained in 
section 11 im the order there -given. VENKATA 
NARASIMHA NAYCDŲ t. CHINNA Baparya, b M. L. T, 


87 614 


Maintenance—Offer by husband to maintain 
his wife—Award of maintenance without consider- 
ing wifo’s willingness or unwillingness to live with 
her husband—TIllegality . 

right Of —Iegitimate 





child— 








Hindu Law—Orniminal Procedure Code (Act V of™ 


1898), £. 488, 


‘An illegitimate child has a rjght to claim 
maintenance from its father both under the Hindu 
Law as well as upon general principlos. 

- Chouturya Run Murdun Syn v. Sakgib Purlutad Syn, 
7 M. I. À. 18; 4 W. R. 182 (P. C.); referred to. 
GHANA KANTA MARANTA t. GERBLA, 18 Ca W. N. 450 


œ 


950. 


a 
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sult for—Refusal of application 
under 8. 488 does not bar Civil suit 
There 18 nothing in the Code of Crimmal Pro- 
eedure indicating that, 1f the Magistrate refuses to 
grant maintenance, his order would bo conclusive 
go as to bar a Civil suit. g 
© Subtd Domni v, Katirom, 20 W.R. Cr. 58 and 
Bubhudri v. Baadeo Dube, 18 A. 29, distinguished. 
Gafsa KANTA MAHANTA v. GRRELA, 13 0. W. N. 160 


550 

Sve Cr. P. C., 8, 488. 
and champerty—dgree- 
ment tocariy on litigstion not per se opposed to 
publio pilicy—Hatortionate and unconscionable agree- 
ment—Question between assignor and assignre— 

Oovenant prohibiting ass:qnor to compromise, valid — 

Suspicion, Cowt not to proceed twpon—Benami, 

. presumption wm favour of. 

The English law of maintenance and champerty 
has not been introduced into India. 

A fair agreement to supply funds to carry ona snit 
in consideration of having a share in the property, if 
recoverod, ought not to be regarded as per se opposed 
to public policy , but when the agreement is found to 
be extortionate and unconscionable so as to be in- 
equitable or to be made not with the bona fide object 
of assisting a claim believed to be just ond of obtain- 
ing a reasonable recompense therefor, but for improper 
objects, as for the purpose of gambling in litigation 
or of injuring or oppressing others by encouraging 
unrighteous suits so as to. be contrary to public 
policy, effect ought not to be given to 1t. : 

Fischer v, Kamala Naicker, 1 M I. A. WO (at p. 
187); 8 W. R. 33 (P. C.1, Chedambara Chetty v. Renja 
Krishna, 1 1. A. 241 at p. 264; 22 W. R. 148; 
1B L.R 508; Ram Coomar O wnduo v. Chunder Kanto 
Muvkerjer, 4 I. A. 23, 2 C. 233 ; Raghu Nath v Nil 
Kanth, 20 I. A. 112; 20 © 843; Lajak Mokhim Singh 
v. Rajah Rup Singh, 20 I. \. 127; 15 A. 352, followed. 

But the question whether the transaction is an 
unfair And unconscionable bargain for an inadequate 
price, 18 entirely a question between the assignor 
and the assignee. - 

Bhagabat Doytl v, Debi Doysl, 85 T. A. 48; 350. 
420, followed, 

Where in such an agreement thoro was a covenant 
to the effect that it will not bo competent to the 
assignor to enter into any compromise with the 
defendant in rospoot of the subject-matter of 
any suit instituted for the recovery of the pro- 
perties and thut if he entered into any such com- 
promise, the transferee wonld be entitled to prosecute 
the suit; Held, that a covenant of this natnro for 
the protection of the purchaser is valid in law ` 

Ltt Achal Rim v. Raja Kazun Hussain, 821. A, 113, 
followed. 

The Court must not proceed upon suspicion only 
and mast not make any presnmption against appa- 

“rent ownership. $ 

Sreemin Chunder y. Gopal Chunder, 11 M. I. A. 28 
and Moonshee Buzaloor Ruheem v. Bhumsoonnisa, 11 
M. 1. A. 551, referred to. RANDHAN PURI t. DRE 








Pur 

Malabar Law—Marumakkatayam—Tarwad— 
Separate proptty of male member—Derolution, 
agpether lapses to the tarwad o is tmherttable by 


tavazhi: 6 
Held, by phe Pdl? Bench, (Aller J., dissenting) :— 


. ` 
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The self-acquisition of a malo member of a Malabar 
tarwad lapses, on his death, to the tarwad, and is not 
inherited by his tarazht, 2. 6,, hig brothers, sisters and 
their descendants. 

Kullat: Kunju Menon y. Palat Erracha Meron, 2 AL 
H. C. R. 162, followed. 

S. A. No. 784 of 1105 (unreported), referred to, 


Per Miller, J.—The separate property of the male 
member of a tarwad is inherited by his tarazlı, 
Govinpan NAIR v SANKARAN Narr, 6M. L. T, 106; 
19 M. L. J. 350 183 


Malicious prosecution—Proseestor, acho 
is— Facts and circumstances to be considered. 


Whero tho prosecution of a person is instituted by 
the authorities on facta farnished by another person 
tho liability of the latter for damages for malicious 
prosecution of the former depends on answer to the 
question “who was the prosecutor”? The answer 
must depend on all the cirenumstances of the casd. 
The mere setting of the law in motion is not thè 
criterion ; the conduct of tho complainant before and 
after making the chargo must also be taken into 
consideration. Guya Pra‘al v, Biagat Singh, 80 A, 
525 ; 13 C. W. N. 1017, followed. DOR 


The defendant applied for arrest of his judgment- 
debtors. Tho plaintiff a pinda nêngah delayed 
execution. The defendant put in an application 
before the Mansif to appoint another process-sorver 
to serve the process upon the allegation that the 
plaintiff had demanded money from him. The 
Munsif enquired into the matter and found the 
complaint to be truo. He reported it to the District 
Judge The District Judge ordered prosecution of 
the plaintiff. On trial the plaintiff wag acquitted : 
Hid, that the intention of the defendant in making 
the application was to expedite the execution of the 
warrants. He could not be said to have contemplated 
tho consequences which onanod, and could not be hold 
liable for malicious prosecution. Kanxanarya LAL v 
KisHen Lat, 6 A. L. J. 500 355 


—_—_— Falsa statement made to 
police—Prorecution in consequence—Liability of 

informer. ‘ x 

If a man makes a false and malicious statement to 
tho police with tho intention of setting the Criminal 
law in motion against his onemy, and as a conge- 
qnence of his statement criminal proceedings follow, he 
ought to bo held liablo in damages in a guit 
for malicious prosecution. Dudinath Kand y, 
Mathura Prasat. 24 A. 817, Bulbhaddar Pande v. 
Bisao Pande, 29 A. 44, distinguished ; Narasinga 
Ruo v. Muthaya Pula’, 28 M. 362; Gaya Prasad 
Tewari v. Sardar Bhagat Singh. 12 C. W. N. 1017. 80 
A. 525 ; referred to. BANI v. Rawa Din, OBA. D J. 
516; 5 M. L. T. 387 424 


Market Value, what is and how to bo estimat. 
ed—ppeoial though natural adaptability of land for 
purposes for which it ja taken— Enhancement cf 
value for constrnction of authorized works—Land 
in the vicinity of Cantonment—Specially adapted 
for rifle range—Damages for severance—Injurions 
affection h 562 

Marriage. See MUHAMMADAN Law. 


See Crsrom. 
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Master and Servant—Tort committed hy _ 
_ servant—Liability af master—Gorernment of indit 

Act (21 and 22 Vie c 106), 88 42 and 65—Srcretury 

of State for India—Liability for tort committed by 

servant ef State Railway— Dedts und liabilities law- 

Jully incurret, explained—‘ Oa account of the Gor- 

“ernment of Indi,’ meaning of. 

Plaintiff sued the Secretary of State for India in 
Council for damages for an assault committed by 
a Sergeant of Police under the instructions of the 
‘Railway Station Mastor at the Karachi Canton- 
ment Station, in order to remove the plaintiff from 
a compartment of the train which had been ro- 
served for Europeans only: 

Held, that as in England, thoro is no right of suit 
against the Crown for tho tortions act of a Government 
nervant, so in India there is no remedy against 
the Secretary of State in Council. Feather v. The 
Queen, 30 L.J. Q. B. 200, referred to. 


Section 65 of the Government of India Act, pro- 
perly’ construod, means that the Secretary of State 
in Connoil is only liable to be sacd in cases where 
he is a representative of the East India Company or 
‘where, 1f tho Government of India Act had not 
‘been passed, the East India Company would have 
been liable to be sued. Therefore, there is no right 
of suit for a tort committed by a Railway servant. 


Kinlock v. The Secretary of State for India ia Cuuned!, 
“7 Afip. Cases 619, relied upon. Afoodaley v The Tast 


Indik Coy., 1 Bro. Ch. Cases, 469 ; Dosa v. The Hast . 


India Coy., L. R.19 Ex at p. 526; Rogers v Haerdro 
Dutt, 8 M. I. A. 103; 2 W. R. 61, (P.C); The Bank 
of Bengal v. Tha Hast Indit Coy, Bignell Rep.-120; 
The P.ard O. Coy v The Secretary oj Sta‘e fur Indri 
sx Council, 6 B.H. C. R. App. I; Hari Bhanji v. The 
Becretary of State, 4 M 844; Wijaya Tagara v. Tho 
„Secretary of Siate, 7 M 466; Nobis Chander v The 
BecFetary of State, 1 O. 11; 24 W. R. 309; Kiherchand 
v. The Secretary vf State, 3 A. 829, referred to. 


_ Even if it bo assumed that the Secretary of Stato 
can be sacd to the same extent as the East India 
Company, i.e., on all the causes of action on which 
the East India Company could have been sued, seo- 
tion 42 renders only such debts and liabilities as 
chargeable on tho revonnes of India as are latofully con- 
tracted and incurred ox account if (hs Government 
of Indra. 


The word ‘lawfully’ excludes torts from liabilities 
inrespect of which the Indian revenues can be 
charged, 

The words ‘on account of the Government of Indin’ 
mean merely on account of the governing of India. 
Shwabhojan v. The Secretary of State, 28 B. 314, 
followed. 

A liability incurred for the purpose of the manage- 
merit ofan Indian State Railway would, therefore, 
be a liability incurred on account of the Governmont 
of India. MATHRADAS V. THE Secretary OF State 
For INDIA, 88 L, R. 59 373 
Merger, cousid~ ations Jor tht decision of the qu'e- 

lior of. ; 

In dealing with questions of merger the Gourt 
should consider the circumstances attending the 
transaction, and where no intention is expressed or 
the executant is incapable of expressing any, tho 
Conrt should consider what is most advantageous ta 
him. 
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Kishen Datt Ram y. Mamtus Ah Khan, 6 C. 198; 
Suraj Narain y. Nand Lal, 383 0.1212; Forbes v. 
Muffat, (1811) 18 Ves. 834, 390, Jidants Nath ~v. 
Gkost Chunder, 19 C. 760, referrod to. 

Ra-zawand v. Jagole, 11 O. C. 184, distinguished 
ANGAD SINGH t. JANKI KUNWAR, 12 0. 0. 97 273 


, doctrine of —Applicalihty in the Mojusil 
654 





Mortgagee rights morgo in ownership, 
when eqnity of redemption is purchased by mort- 


gagee 949 


Mesne ProfitS—Deoreo awarding mesne pro- 
fits but leaving their amount to be ascertained in 
execution—Period for which mesno profits can be 
allowedg by, -oxecuting Court—Interest on mesno 
profitgzzioybe allowed at Court rato—Collection 
c sanad other legitimate expenses meurred_b 
judgmch£dobtor should be allowed 464 


— ——_——_ Liability of trespasser for mesne 
profits—Method of calculation ' 835 


MisjJoinder of charges—articles written 
in different issues of a newspaper—Jount trial on 
charges framed on three disconnected articles 

: 2 

——_——— of parties and causes of 
actlon—Pcrsons claiming different plots of , 
land situate in the same camindar: mado defen- 
dants im one suit—Declaratory suit 

of parties. See Parties. 


Mortgage—aAdvorse possession of mortgaged 
property—Possession of trespasser when adverse 
against mortgagee—Purchaser at sale in execution 
of mortgago-decree, position of ~ Person from whom 
right to suo derived 

— — Puise mortgagee undertaking to pay 
off twu prior mertgages—One mor'gaga paid of but 
not ths second— Second mortgazee’s smit on hts mort- 
gage—Prursne mortgagee to get back money puid by 
ham ir respect of the first mortgage. 

A puisne mortgagee undertook to pay.off two prior 
mortgages. Ho paid off one mortgago`pat not tho 
other. The unpaid mortgagee brought 4 guit for sale 
on foot of his mortgage. The puisne mortgagee 
pleaded that plaintiff should pay back to him ‘tho 
amount which he had paid to the other mortgagec: 
Held, that in view of the fact that:the puisno 
mortgagee had contracted to pay off both the prior 
mortgages, he could not be allowed to take advant- 
‘age of his own breach of contract and get back thie 
money which he had paid to one of the prior mortga- 
gees. Shyam Lal v Bavhiv-u7 ding 3 A L. J. 630; 














. Fananikalinga Mud div Chedambara Chetty, 29 M. 87 ; 


Freeman v. Laing, 2 Ch. D355; Gokiddas Gopaldas 
v. Puranmal Premsukhdas, 10 C.1086; 11 I. A. 126, 
Baijnath v. Murlidhar, A. W.N (1907) 85; Surjiram 
Marwart v. Lathamdeo Persad, 2 C. L. J. 288: 
Aaasansan: Naidu y. Narayana Nau, 17 M. 62, 
referred to. Danie Rarw. BIRNAIK Rar, 6 A. LJ.” 
549 : 207 
Ueufryctuary morfgage—Stipulation 
as to~payment of interest in case ‘noMyagee does not 
get possess'on—.Vortgagre griting possession only-of a 
portion of the smor’gaged property.—Acquiescence of 
mortgages in mortgagors remaining in possession of 
the part—Redenption without payment of interest, 
In a usafroctuary mortgage there was % stipulation 
that if the mortgngee could not get pdsseasion owing 


e 
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to some defect in the mortgagor's title, the latter 
would pay principal and interest, both from his own 
pocket. The mortgagee could not get possession of a 
portion of the property for a certain period, and 
made no claim in respect of it. In a suit for re- 
demption he claimed interest for the period during 
which he had been out of possession: Held, that the 
ingrtgagee’s claim for interest was barred by lus 
acquiescence. Partab Bahadur Singh v. Gajadhar 
Buheh Singh, 29 I. A. 148; 24 A. 521; Khuda Bukhoh 
vy. Alim-un-niosa, 27 A. 313, 1904 A. W. N. 273, refer- 
rod to. 

Farther, where the appellate Court, having found 
that the mortgagee was entitled to interest for the 
period of his dispossession, referred.an'issue.for do- 
termination to the Court of first instânce, -but after- 
wards dismissed the claim - Held, that the Court was 
justified in adopting the course is did.-~‘Assinming it 
was uot, the respondents, even then, whon the caso 
wus before the High Court, were entitled to support 
the decree on the ground of acquiescence. JHUNKU 
SINGH v. CHaTKAN BINGH. 6 A. L. J. 247; 81 A OT 
—Mortgage-deed unregistorod—Ad- 
inissibility of such deed to prove that money had 
been borrowed 51 
——Recovery +f judgment for interest-— 

Purchase of mortgaged prope’ ty by mortyugee—Secand 

suit for priacipal—Right to bring to sale the mortgaged 

prope) ty again, 7 

A mortgagee cannot sue on his mortgage for the 
balance due after he has recovered judgment for 
tho interest and brought the mortgaged property to 
sale once already and himself purchased ıt. 
Ashutosh Sikdar yv. Dehari Tal Kirtana, 35 C 61, 
(E. B.), referred to. Suan MOSIHUDUIN v. SHEO 
Locas BAHU 














m L’oufructuary—Exproprietary tenancy 

~—Gullusire relinguishment by the mortgagor tenant, 
effect ef, on mortgagee—Ejectment of mor'gagen— 
Revenue Cont jurisdiction—Suit for declaration that 
relinguishment eas collus:ce—Cirit or Revenue Court 
jurisdiction. 

A suit for the declaration that a compromise, 
entered into between tho zanundar and the original 
exproprietary tenants for-the relinquishmenut of the 
holding was collusive and not binding upon the 
mortgages from the tenants, would lie in a Civil 
Court. 

A Rovenue Court has uo jurisdiction to ejoct 
a mortgagee from an exproprietary tenant, and if 
the exproprictary tenant during the subsistence of the 
mortgage with possession relinquishes his holding 
to the prejudice of his mortgagee, his relinquish- 
ment, so far as the mortgagee with possession is 
concerned, is inoperative. Rannu Ras v. Rafi-ud-din, 
A. W.N. 1904, 170, referred to. Rampnanr Rai v 
Ramsus Bat A 456 
——Transjer af Property Act (ZV of 1882), 

8. 90—Purch7ssr fram mortgagor—Part of purchuse. 

monty left with the purchases for paymert to mvt. 

gagee—PersoRal liability of purchaser—Sale of mort- 

gagee rights, 3 

„Where a mortgagor vendor left a portion of tho 
purchase-money with the purchaser for payment to 
the mortgagee: Held, that by retaining a part of tho 
purchasc-mBnoy and oxpressly or implicdly agrecing 
to pay the amtunt to the mortgagee. the purchaser 
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did not become personally Liable, and a decree undor 
section 90, Transfer of Property Act, could not bo 
made against him. JANNA Das v, RAMAUTAR Panps, 
6A. L. J. 427 È 
——Prior and puishe mortgagees—LPrior 

mortgagee purchasing property in ertcution of his own 

nortg ige decrce—Puisna mortgagee entitled to be re- 

deemed ~—Registration Act (IIT of 1877), 8. 50 

An unregistered mortgage was executed in 1895 in 
favour of C. In 1802, anothor mortgage was oxecuted 
over the same property in favour of R. Tho second 
mortgage was a registered one and tho mortgagee 
had no notice of tho first. Tho second mortgage had, 
therefore, a priority over the first The second mort- 
gagee brought a suit for salo of the property without 
making tho first mortgugeoa party to 16 and bought 
the property himself. In the sale proclamation the 
mortgage of C was notified. Subsequently the puizne 
(..0,, 1st) mortgagee, Oharm, brought a suit for sale of 
the property. Held, that as subsequent mortgagee 
he could bring the equity of redemption to sale subject 
to the rights of the prior mortgagee. Shanker Lal v. 
Ganesh Prashad, 29 A. 385 referred to. A prior mort. 
gagee, by making a purchase, at a salo in execution 
of his own decree to which the puisne mortgagee is 
no party, becomes possessed of the equity of redomp- 
tion belonging to his morijengor subjoct to the rights of 
the puisne mortgagee. Gayadhar v. Mulchand, 10 A. 
520, referred to. The prior mortgagec by making such 
purchase stands in the shoos of the mortgagor, and 
cuan redeem tho puisno mortgagee. 

Kanti Ram v, Kutubwidin, 22 O. 33; Huoam Bhai v 
Uinajt, 28 B. 153, referred to, Onarxit Ras BAHA- 
DUR 














——Sale ur mortgage without possession 
—Possession subsequently given to mortgngeg 5 
3 


~ Logo of mortgaged property—Suit by 
mortgagee for possension~ Inability of entire property 
fer debt, 

Whero a usnfructuary mortgagee loscs the mort- 
gaged property, he is entitled to sue for the recovery 
of the whole or any part of the mortgaged pro- 
perty at his pleasure, and the fact that ho chooses to 
sue only fore part dees not affect the liability of tho 
whole of the property comprised in the mortgage for 
the money advanced thorcunder. Srinivasa SWAAI 4, 
ATHMARAMA IyER, 32 M. 281; 19 M. L J. 280; 5 
ML T.84 612 
— Sub-mortyagee—Rigit to bring art. 

gaged property to sale -Formul transfer of mort- 

queers interest not necessary 

One of the objects which a Court of Equity ought 
always tohave in view is to minimize the number 
of cases which may arise out of the relation between 
the parties to a mortgage. 

Therefore, a sub-mortgagee should be allowed to 
bring the property mortgaged to sale for the amount 
of the original mortgage, as the equities between the 
parties may thon bo adjusted in one suit. 

Muthu Fijia Rayhunatha Ramachandra Vacha Malls 
Thura: v, Venkatachallam Cheit, 20 M. 35, followed. 

Ganga Piasad t. Chuni Lal, 18 113 and Ram 
Jatan Rai v. Rambut Singh, 27 A. 611, not followed. 

No formal assignments are necessary in this country 
of the mortgagee’s inferest to creato a sub-mortgage. 
Bans Lat Buacat v. DURGA Prasuan, 9 C. L. J. 429 


645 
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San Decree for sale obtuined by prior mort- 
gages without joining purane mortgagee—Purchaser 
at sale in execution of such decree put in posscssion— 
Subsequent deci ee for sale obtained by puisne mortyagee 
—Property purchased by puisne mortgages himself— 
Dioposecsoion of purchaser by purane mortgagee —Right 
of purchaser at first sale to possession—Redemption 
from purchaser, amount piyable on. 


Certain property was mortgaged to two different 
persons under two different deeds. The prior mort- 
gageo brought a snit for sale and obtained a decree 
but failed to join the puisne mortgagee aga party. In 
execution of this decree, plaintiff purchased the pro- 
perty and obtained possession Subsequently the 
puisne mortgagee also obtamed a decree for sale with- 
ont making the prior mortgagee a party to the suit 
and in execution thereof purchased the property him- 
self. The purchaser under the first decree was for- 
cibly ousted by defendants, the succcasors-in-title of 
the purchaser under the second decree : 

Held, that plaintiff was entitled to possession subject 
to hig being redeemed by the defendants, 


Jald, also, that the amount which the defendants 
must pay to the plaintiff to redeem the property is not 
the price paid by the latter but the amount which was 
proportionately due on the prior mortgage on account 
of the property in dispute Girish Chunder Nundi vs 
Kedar Nath Kundu, 83 O. 590; Collins v. Riggs ; Delhi 
and London Bank v. Bhikart Das, 24 A 185; Dip Nurain 
Singh y. Hua Singh, 19 A. 627, Sit Rum v. Kesré Mal, 
26 A. 185, followed. JAWAHIR Sinon v. RAJENDRA 
BAHADUR SINGH, 12 O. C. 138 836 


8 tle wih contract of re-purchase— 
Constiuction of dockments 


Where a document purported tobe a salo ont 
and out and under it the purchaser took posses- 
sion of the property, and on the same day there 
was -an ehrarnamah to the effect that uf the purchase- 
money was repaid within four years the purchaser 
would be bound to give up the property: Held, 
that the deeds did not constitute a mortgage 
but a sale with a contract for re-purchase. 


Kinuram Mondol v. Nuys Chand Sirdar, 11 CG. W. 
N. 400, followed. 


Mutha Venkutachelapats v, Pyanda Venkatachelapati, 
27 M. 348, distinguished. Monaurp YUSURE v. 





JASHODHA KUNAR 930 
c by trustee—Mortgagee having know- 
ledge of the breach of trust 963 





of movable pi operty—Comp!etron of in- 
cumbrancer’s title by possession—Priority of claim of 
sekcumbruncer i8 pussession to an earlier incumbrancer 
without possession—Registration does not con‘er 
priority. 


lf a bona fide incumbranccr upon chattels with- 
out notice of prior charge thereon obtains posses- 
sion, he shall genorally bo preferred to an earlier 
claimant who has not taken possession. D-xel v. 
Htussell, 14 Vosey, Jun. 393; Dearle y. Hull, 3 
Rassell 1; 38 Eng..Rep. 475 at p. 483, followed. Ke. 
parte Aller, L R. 11 Eq. 209, distinguished. 

An assignee, whether by way of mortguyo or, 
otherwise, of personal chattels must, if Le can, com- 
plete his title by possession. 
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In India where registration of mortgages of mov- 
ables isnot compulsory, the registration of a mort- 
gage of movablo property gives it no advantage. 
Raman CHeETTY v. STEET BROTHERS, 6 L B.R, 8 351 


a Ses TRANSFER OF PROPERTY ACT. 


— ~ Redemptlon—Usufructuary 
mortgage—Subsequent simple mortgages — Covenant 
tu pay the amount of the simple mortgages first dhd 
then to redeem the prior murtgage—tonsolidation of 
mortgages— QOlog or redemption —Limitation Act (1X, 
of 1908), s, 31—Time within which the mortgayee to 
institute suit. 

A mortgagor executed an usufructuary moftgage 
in 1886, and im respect of the same property he execut- 
ed two other subsequent simple mortgages in favour 
of the same mortgagee in which he covenanted to pay 
the amounts due under these bonds first and then to 
redeem the usnfrnctuary mortgage: Held, that tho 
mortgagor contemplated simultaneous payment of the 
amounts of the threo corigoliduted mortgages and that 
the two later documents placed a further charge on 
the property which was the subject of all the threo 
mortgages. Thore was only a consolidation of tho 
three mortgages and no clog or fetter was imposed 
on the eqnity of redemption Aluhammad Abdul 
Hamid y. Jura; Mal, (1906) 26 A. W. N. 267; Bhikham 
Singh v. Shankar Dayal Sigh, (1909) 1 Ind.” Cas, 
845; 6 A. L. J. 258, followed. Bhartu v. Delip, (1908) 
26 A. W. N. 278, distingmshed: 

Held, further, that under section 81 of Act IX of 
1908, a mortgagee had tho mght to bring a suit for 
sale within two years of the passing of the Act unless 
60 years from the date when the mortgage becume 
due would elapse before the expiry of the two years. 
Rast Das v. SIMIRKHA KUAR ' k 
—_ c by conditwnal sale—Bye- 

bil-wafa—Stipulation for 1edemption acithin 7 yeara 

—HRedemptwn surit—Lumitation, wher begins, 

In a mortgage by way of conditional sale there 
was a stipulation that tho mortgagor may redcem 
within 7 years: 

Held, that limitation to redeem would begin 
to run from after the expiration of 7 years and 
not from the date of exeention of the mortgage. 
deed, Husaini Khanam v, Husain Ahan, 29 A, 471, 
followed, KALKA PRASHAD r. Buciyan DIN, 6 A. L.J. 
222; 31 A. 300 1 
— Absolute ow nership of pros 
perty transferred by mortgagce—Limitation—Bona 
fideo not necessary 250 

Redemption of wsufruo- 
tuary mortgage—Decreo fixing time for payment— 

Payment not made within the period fixed—Exten. 

sion of time— Right of redomption not extinguished 








aaa aman Limitation — Acknowledg- 

ment—Mortgage property divided among mort- 
gagees—Acknowledgment by each mortgagee in 
respect of his own sharc—Validity of acknowledg- 
ment—Mortgago debt, advanced in Shsikat coin— 
Redemption in British coin—Whethér a mortgagee 
can add to the mortgage-debt the settlement eg- 
penses and judi paid by him 

— Clog on refemption—Loans 

udyancod to mortgagor as personal debts—Condition 

redemption should not take place befor#repayment 

that of personal debts—Validity of c8ndition ` 469. 
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= -Redemption—Decree by consent 
Aring time for rede ption—Fatlure to redeem within 
time—Ditmiszal of application for extension of time— 

. Application by mortgagee fur order aba ilute— Practice 
—~Whethe: mortgagor ean be permitted to redeem, 


“A mortgagor, who fails to redeem his mortgage with- 

in the time tixed by a decrece for redemption passed 
hy consent of partics and whose application for an ex- 
tef#sion of time is refused by Court, cannot recover 
the mortgaged property again when the mortgagee 
comes to Court for an order absolute for sale. 

Vallabhavalya Rajah v Fedapuratt:, 19 M. 43, 
distinguished. : 
: An order absolute is necessary even when tho dec- 
ree for redemption is a consent decree. 

The Court, however, having regard to the practico 
obtaining on the original side treated the application 
for execution in this case as an application for order 
absolute and made the order and granted excoution as 
prayed for. Desu Cuerty r. GHANAHAM Doss, 9 
M. L. T. 76 6I 











m Uny ructuary mot ga ge— 
` First suit dismissed for defauit—Second suit not 
` barred—Resg judicata—Civit Procedure Cote (dct 

XIV of 1882), #2. 18, 102, 108——Transfir of Property 

Act (IV of 1882), sa. 60, 92, 93. 

The plaintiff brought na suit for redemption of 
a usufructuary mortgage in 1902. The suit was 
dismissod for default under section 102 of the 
Code of Oivil Procedure, 1882. He brought 
a second suit for redemption of the same mortgage 
Held, that the socond suit was not barred by 
teason of the provions amt having been dismissed 
for defanlt. The plaintiff could redeem unless and 
until his right was extinguished by the act of the 
parties or by an order of Court. Shankar Baksh 
v. Daya Shankar, 15 C. 422 ; 15 I. A. 66; Sita Rim v. 
Madho Lil, 24 A. 44, referred to. FATEH CHanp?. 
JAGAN NATH PRASHAD 630 











Redemption sut—Katkina 
leave by mortgagee to mortgagor —Account—Principle, 
After a surpssige in favour of the mortgagees, 

the mortgagors got into possession of the mort- 

gaged property by virtue ofa utkin« loase exe- 
cuted in their favour by the mortgagees, the con- 
ditions of which were that the mortgagora would 
pay Government revenue, pay to themselves 

s. 265 as hag-ajiri, and pay to the mortgagees 
Rs. 375 as kathina rent which would includo the 
interest payable on the mortgage money, namely, 
Rs. 300. The mortgagors remainod in possession 
for + years but never paid the katkina rent. 
After 4 years tho mortgagees got possession. 
The mortgagors then brought a suit for redomp- 
tion : z 

Held, that tho mortgagees should be allowed not 
Ri. 375 but Rs. 800 por annum for 4 years, 
that is Rs. 1,200, with intexest at the rato of 12 
percent from theend of each year on Rs 300, 
but the mortgagors will get Rs. 285 per annum as 
haq-ajiri with inetrest during the time they were 
out of possesston. 

Therefore, in the first instance the sum of Rs. 265 
ghould bo dedypted annually from Rs. 1,200 with 
such interest as might accumulato on ıb at tho 
ate of 12 percent. per annum, when Rs. 1,200 
is paid o by fleductions of Rs. 265 per annum 
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this sum is to be deducted annnally from the princi- 
pal amount and interest is to be calenlated an- 
nually on the remainder at the bond rate. NANDU 
Sanu t. RAM LAKHAN SINGH, 9 C. L. J. 633 633 
——— Redemption—Parties—Re- 

demption suit—Subsequent mortgage—Redemption 

of portion of mortgaged property not allowable— 

Razinimh petition—Evidence-—Admission—No ne- 

cessity of document for transfer of immovable pro- 

perty before Transfer of Property Act—Costs— 

Mortgagee to get costs of redemption suit unless 

guilty of misconduct—Redemption suit dismissed 

for default of payment—Rex judrcata-—Second suit 
. barred 662 
— —— 0log on equity of redemption 

—Fivt mortgage xsufructuary—Second tamassuk 

mashrutul rehan—Charge. 

a A mortgagor oxecnted m ngufructuary mortgage. 
Later on ho exeouted five other deeds in which he 
pledged the same property to the same mortgagee 
and covenanted that the property would not be 
redeemable without paying up the principal and 
interest due under the five later deeds. The 
concluding words of eath of these five deeds were 
“Ts waste ye chang Kalma batarig tamasauk mashruful 
vehan wa qubzul wasul mublighan ke likhdiya he» inad 
ho”: Held, that the later deeds 
charge or mortgage upon the property. Thoy were 
no clog on the equity of redemption and the mort- 
gagor was bound to pay the sumsdue under them 
while redeeming the usufructuary mortgage Alu 
Khan v. Roshan Khan, 4 A 85; Muhammad 
Abdul Hamid v. Jawaj Mal, A. W.N. (1908) 267; 
Bhikham Singh v. Shankar Dayal, 6 A. L.J. 265; 
(1909) 1 Ind. Cas. 345, Sheo Shankar v. Parmo 
Makton, A. W. N. (1904) 123; Rugad Singh v. Sat- 
narain Singh, A. W. N, (1904) 208; Khuda Bukheh v. 
Alimunnissa, A. N. W. (1004) 273; Taiyo Bbi v. 
Bhagwan Prasad, 16 A. 295, Bhartx v. Da'ip 
A. W. N. (1906) 278; Dorasam v. Venka- 
tareshayyar, 25 M. 108; Noakes v. Rice, (1902) 
A. C. 24, Ram Das Chaube v. Musammat Kimuhha 
Kaur, 2 Ind. Cas. 144, reforred to and discussed. 
RANJIT Kuan v. RADHAN SINGH, 6 A. L. J. 65-4 
859 

decree—Decree silent as to how 
account was to be taken—-Account taken by a person 
nominated by parties—Power of Court to direct 

< théreafter that account be taken by Oommnstoner— 

Ciril Procedure Code (Act XIV of 1882), s. 206— 

High Court Rules—Rule 805—Decision of Quest’on 
” of right—-A ppeal—Practice. 

The decree in a mortgage suit contemplated an 
account being taken between the parties, but it was 
gilent ag to how the account was to be taken, whe- 
ther by the Commissioner or by somo person selected 
by both the partics. It was taken by a person ap- 
pointed jomtly by the partios. Thon on defendants’ 
application tho Court directed the account to be 
taken before the Commissioner 

Held, that the omission in the decree was inten- 
tional, that the decreo left ıt open to the parties to 
have the account taken and settled privately by some 
person of their nomination, and thatthe defendant’s 
appheation in the Court below could not be treated as 
one for the mere amendmont of the decree under either 
section 206, O. P. O. or Rule 305, as there was no in- 
accuracy or clerical or arithmetical error in the decree. 
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Held, further, that the accounts having been taken 
by a person nominated by the parties new rights 
had como into oxistence after the decree, and that 
the Court below in varying tho decree, had decided 
a question of right which it had no jurisdiction to 
do in a proceeding initiated by a rule nisi. 

Tf a Jndgo sitting on tho Original side decides a 
question of right his order is appealable. Sig 

EHANGIR CowassI v. THE Horr Minis, Limitep, 33 
B. 216; 10 Bom. L. R. 488 294 
decree—Ezeouion—Biyinnid of 
ezeoution—Assigrment uf mortgage—Apptication by 
assignee plaintiff to be brought orn record—No prior 
application Jor order absolute—Tranzfer of Pro- 
perty Act (IV of 1882), 8. 89—Ciud Procedure Code 

(Act V/V of 1882), 5. 248—Application in accord- 

ance with law. 

An application by an assignec of a mortgagee decrees 
holder to be brought on tho record and for the issue 
of notice to the jndgment-debtors under section 248, 
Oivil Procedure Code, is a step-in-aid of execution, 
and is an application in accordance with law though 
there was no application for an order under section 89, 
Transfer of Property Act. 

Obiter :— Applications praying for sale of property 
in oxecution of a mortgage decree, though not pre- 
ceded by an application for an order under section 89 
of tho Transfer of Property Act, may properly be 
regarded as applications impliedly asking for such 
an order, 

Baldoo Prasad v. Ibn Hatdur, 27 A. 625, roforred 
to, SRREKAKCLAM VENCATASUBBIAD V, LAVAARU aaa 





Mortgagee—Minor—Guardian—Legal necesstty 

—Enqury—A pplication of money. 

Tt is necessary for the mortgagee from the guardian 
of a minor to prove that there was legal necessity 
which he can show by proof of actual pressure on the 
estate, of danger to he averted or of the benefit to be 
conferred upon ıt by the loan. The lender is bound 
to enquire into the necessities of the loan, and to 
satisfy himself as well as he can that the guardian is 
acting for the benefit of the ostate. If he does so and 
acts honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition 
precedent to the validity of his charge, and he is not 
under any circumstance, bound to sec to the application 
of the money. 

Hunouman Persaud Pandey v. Musammat Babooee 
Mundraj Koonwiree, 6 M. I. A. 393; 18 W. R. 81, 
followed. Ragani KANTA CHATTOPADHYA 4. ABINASH 


CHANDRA 366 


Muhammadan Law-—Life-interest with re- 
— mainder tu others—Gift to unborn person—Void, 

R Under tho Muhammadan Law, a deod creating a life- 
interest with remninder to certain other persons, is 
void ; as also a gift to an unborn person. 

In the first caso tho person in whose favour tho life- 
interest is created will take absolutely. MAHOMED 
Snan v. OFFICIAL, Trustee or BENGAL, 36 C. 431 

292 
Voluntary alienation by some of 
heirs in possession for payment of deccased’s debts— 

Whether binding on hewa not joining tn alienation 

—Practice—Heir suing for possession must pay his 

share of debta. 

Where all the heirs of a deceased Muhammadan 
are in possession of bis estate, some of them cannot 
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bind the whole body of heirs by voluntary alienation 
of the estate even for the purpose of paying the debts 
of the deceased for which no decree has been passed. 

Mutty Jan yv, Ahmed Ally, 8 C. 370; 10C. L.R, 346; 
Amir Dulhin v. Baijnath Singh, 21 O. 311; Khurshet 
Bibi v. Keso Vinayek, 12 B. 101; Davalava v. Bhimajt 
Dhondo, 20 B, 338; Hasan Als v, Mehdi Husain, 1 A. 633 ; 
Pathummabi v. Fitts Ummachabi, 26 M. 7384; 
Muhammad Awais v. Har Sahai, 7 A. 716; Jafri Begam 
v. Amir Muhammad Khan, 7 4. 822, distinguished. 

Dallu Mal v. Hari Das, 23 A. 268; Baba v. Shirappa, 
20 B. 199; Nisam-ud-din Shah v. Anand: Prasad, 18 
A. 878, cited with approval. 

If in the case of such an alienation an heir, who has 
not joined in making the alienation, sues for posses- 
sion by setting aside the alienation, he may properly 
be required to pay the debts of the deceased propor- 
tionate to his share before he may be allowed to take 
possession of hig share in the deceased’s estate, 
MAHADEO PRASAD t. Musammat OHAND Bis, 12 O. 0. 
146 922 
Hanatt School—Dividing of ar 

estafe into a life-eatate and a vested remainder 

—Chanee of heir-apparent—Relingu ish ment—Com- 

promise—Transfer of Property Act (IV of 1882), 8. 

6—Decree based on illegal compromise not binding 

—Civil Procedure Code (Act XIV of 1882), 8. 875— 

Contract det (IX of 1872), 8, I°. 

There is nothing unlawful or against public 
policy in allowing a Muhammadan by a compro- 
mise to carve out of land a life-estate for one 
person and to give the vested remainder to another. 
Umes Chunder Ssrcar v. Husammat Zahur Fatima, 171A, 
201 ; 18 C. 164, followed, and Abdul Wahid Khan v, 
Nuran Bibi, 11 C. 597; 12 L A. 91; Musammat Hameeda 
v. Musammat Badlun, 17 W. R. 525, referred to. 

A Muhammadan of the Hanafi School cannot by 
& compromise relinquish or bind his chance to 
succeed to an estate, and sneh a relinquishment is 
void both under the Muhammadan law and under 
section 6 (a) of the Transfer of Property Act, 
1882. Sumsuddin Goolam Husein v. Abdul Husein 
Kalimuddin, 31 B. 165 ; Rebati Mohan Das v, Ahmed 
Khan, 9 C. L. J. 50; 1 Ind. Cas, 590; Wusammat Khanam 





-Jan v. Musammat Jan Bibi, 48. D. A. 210; Musam- 


mat Huimut-ool-Nissa Begum y. Allahdia Khan, 17 
W. R. 108; Kunhi Mamed v. Kunhi Motdin, 19 
M. 176 ; Sham Suadar Lal v. Achhan Kunwar, 25 L A, 
188;21 A. 71; 2 O.W.N. 729; Nund Kishore Lal v. Kance 
Rum Tewary, 29 0. 355; Brahmadeo Narayar v. Harjan 
Singh, 25 O. 778 ; Ives v. Medcalfe, (1737) 1 Atk. 64; 
Tleron v. Heron, (1741) 2 Atk. 160; Chauxcy v. 
Graydon, (1748) 2 Atk. 616; Ourleton v. Leighton, 
(1805) 3 Mer. 667; Hobson v. Treron, (1723) 2 
Wins. 191; Holroyd v. Marshall, (1862) 10 H. L.191 

Flower y. Buller, (1880) 15 Ch. D. 606; Hindi v. 
Blake, (1845) 3 Beav. 284; Ram Ohuxder y. Dhurmo, 
7 B. L. R. 341 ; 15 W. R. 17 (F. B.) Manikam Pillai v. 
Ramalinga Pillai, 29 M. 120 ; Bal Krishna Trimbak 
Tendulkar v. Suvtrihai, 3 B. 54; Kanis Futuna v. Abbas 
Al, å. W. N. (1887) 84; referred to. The 1e- 
linquishment of a changes to succeed, being void 
both under the Hanafilaw and the Transfer of Property 
Act, the fact that it was incorporated in œ decree 
to, which the person relinqnishime was a party 
wonld not render that dearce binding upon him or 
his representatives. Under the provisiong of sectién 
375 of the Code of Civil Procedure, 1862,-a Civil 


N 
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Court had jurisdiction to pass a deeree only when 
the snit had been adjusted by “ luwful” agree- 
ment or compromise. If the compromise was un- 
lawful, the Court had no jurisdiction to pass a 
decree on its basis The compromise to relinquish 
a chance to succeod being void and unlawful, the 
decree which incorporated the compromise was a 
waste paper and the parties thereto were not 
bourftl by it. Lakshmana Swami Naidu v. Ramaswami 
Naidu, 26 M. 31, referred to. 

Anything which is not lawful within the mean- 
ing of section 23 of the Contract Act, 1872, is 
untaiofxl for the purposes of an agreement or com- 
promise and is sufficient when imcorporated in a 
decree to render it a nullity. Rangasamt Naicker 
v. Tirupati Naicken, 14 M L J.413; Khieli Ran v. 
Raghunith Prasad, A W.N. (1906) 214; Bravo v, 
Permesir, Dayal, 7 A. 516, referred to. MUNSHI 
FAYAZUL RAHMAN v. MUHAMMAD USMAN 866 


— Mushaa, gift of—Delirery of pos- 
eéssion—Actual physical departure. 

Possession taken under an invalid gift of Mushaa, 
transfers the property according to the doctrinos of 
both the Shia and Sunni Schools, 

Muhammad Mum'ar Ahmad v. Zubaida Jan, 11 A. 
460 (P. C.);16 I. A. 195, followed. 

Bat for the purpose of completing a gift of 
immovable property by delivery aud possession, no 
formal entry or actual physical departure is neces- 
sary. Itis sufficient if both donor and donee are 
present, and an unequivocal intention to transfer has 
been manifested. 

Shaik Ibrahim v. Shatk Suleman, 9 B. 146 and 
Humera Bibi v. Naymunmiasa Bibi, 28 A. 147, followed. 

Therefore, where the donor ~executeda deed of 
gift of a share of his homestead to his three 
grandsons, but remained in his old age in the 
honse and lived with his grandsons until he died and 
no mutation of names was made until his denth, 
and the rents, which appear to have been paid by 
the grandsons, were paid in his name: Held, that 
there was a delivery of possession to the donecs 
under the deed of gift, as there was a clear inten- 
tion onhis part to make the gift and to give up the 
property to his grandsons Danoo DARJER f. 
MOMATAJADDI BHULYA b 





—__——-— Shia sect—Inheritance— Widow with 
u child by her decetsed husband 18 entitled lo 
inherit both miralle and immovable property of 
her husband—Sharaia’s axth ity. 

A widow who has a child by her deceased 
husband is, according to the Shia Law of the 
Muhammadans, entitled as heir to a share in both 
the movable and immovable properties of her 
deceased husband. 

The British Indian Courts in administering the 
Muhammadan Law are to be guided by the rules 


gni down by the Doctors of Muhammadan Law. 


They are not justified in drawing their own in- 
ferences from the traditions or the Quran. 

Where there # a conflict between tho Sharaia 
and any other work of recognised* authority on 
the Shia Law the Courts in British Indiain adminis- 
terfng the Shia La must follow the Shuraia and mast 


not discard it in favour of any other work of oatab- 
lished merit Syin MURTAZA Husain v ALHAN 
Bist 7 . * - 671 
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ene Mai rcage—Crvil con'ract—Free con- 
sent of adult female exsentral—Consent obtained ly 
coercuwn or undue influence vexders marriage invalid 

—Contract Act (IX of 1872), 8, 10—Acyuiescence— 

Silence for two years unmiccompaned by ov rt uct of 

recogniliun 

Marriage under the Muhammadan Law is essen- 
tially a Civil contract, and like all other contracts, 
Freedom of consent in the contracting parties is one 
of the essential conditions of its validity. 

When a Muhammadan female attains the age 
of puberty, she becomes sus jurts in the eyo of 
her personal law, and a contract of marriage to 
which she does not consent of her own free will 
will not be binding upon her. : 

Abdul Kadir v Sutama, 8 A. 149; Aagur Ali 
Choudhry v. Mukulbut Ali, 22 W. R 408; 13 B. L. Ro 
Ap 34, reliod apon. 

The marriage of an adalt woman, to which she 
does not give her free consent, and which is forced 
upon her by the members of her brotherhood, is 
invalid. Where tho consent is given on account 
of the existence of coercion or undue influence, the 
contract of marriage is voidable at the option of 
the party whose consent is so obtained. 

More silence on the part of a fardanashin 
woman for two years after the so-called marriage, 
unaccompanied by any overt act such as would 
involve an unequivocal recognition of the subsist- 
enco of tho matmmonial alliance. does not amount 
to acquiescence which wonld preclude her from 
obtuining a doclaration as to the invalidity of her 
marriage. Binpu t. Beant, 73 P. R. 1900; 114 
P. W. R 1909 8I4 
Pro-emption, See PRE-EMPTION. 
Multifarlousness— Misjoinder of parties and 

canses of action—Persous claiming different plots 

of land situate in the samo camindari made dofen- 
dants in ono suit—Declaratory suit 
Nankar does not connote right to possession 297 
Negotiable Instrument—4«,:g2meni— 

Putting an end to. i 

Whero tho parties to a negotiable instrument agree 
that if the debtor executes a mortgage in favour of 
a third person the creditor will cancel the instrument : 
Held, that it 18 a perfectly valid contract whether 
any money changes hands or not; for although an 
assignment of a negotiable instrument can only bo 
effected hy endorsement, yot here the parties did not 
wish to négotiate it, but to put an ond to 1t. SHAMAL- 
DHONE Dorr t. LAK8HIMANI Dest, 86 C. 493 553 
— => S Act (XXVI of 1881), 
ss. 5, 7, 33, 88—b:ll o exchange—Drauec— 

Person named az diawee cannot substitute thud per- 

gon as dratvee—dcceptance by substituted j erson not 

binding-—Extoppel—Retising one of the drafts and 
taking delivery of part of goods does not operata as 
estoppel—Contract Act (IX of 1872), è. 231—Right 
of undisclosed prontipal—Vendur and purchase: — 
Vendor's righ? to sue Jir trhole price of gords-— Refur- 
ed goods noed no” be sold by him, 
. -A purchased goods from B through O, who in- 
tended to act merely ag tho Agent of B, in tho 
transaction B drew four drafts on C and C, with- 
out tho knowledge or consent of B, substituted 
tha namo of A aa the drawee of the bills A 
accepted all fonr drafts by endorsing his accept- 
ance thercon, Subsequently A retired one of these 
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drafts and obtained possession of four cases of 
goods covered by that draft But finding that the 
goods wero not of the kind oxpected, A refnsed 
to retire the remaining drafts. Thereupon B sued 
both A and O for the amount due on the three 


fts: 
riia, (1) that it was not open to C, named as 
drawee in the bills, to substituto a third person 
in his place and consequently the ncceptanco of 
the bills by A who had been so substituted did 
not in law bind the latter and render him liable 
to B. Steel yv. McKinlay, L. R A. C., 754; Jack- 
son v. Hudson, Oampb +47; 11 R. R. 762; Herald 
v. Conrah, 84 L. J. 885; In re Barnard, L. R. 32 
Ch. Div. 447, relied upon. Davis yv. Olarke, 66 R. 
R. 255, not applied. 

(2) The fact that A retired one of the drafts 
which he accepted did not estop him from deny- 
ing his hability, as he almost immediately repu- 
diated his act and at once declined to retire the 
other drafts and no third persons were adversely 
affected by his conduct. 

(8) B, as the undisclosed principal, could take 
advantage of the contract with A and enforce it 
against him, under section 281 of the Contract Act, 
subject to the rights and obligations oxisting between 
A and O. A was entitled to prove his allegations 
of fraud and misrepresentation on the part of O. 

(4) Assuming that there was a valid contract, 
B was entitled to sue for the price of the goods 
as a whole and the mere fact that B had not 
sold the goods of which A had refused delivery 
was no bar to the claim. Tho goods belonged 
to A and it was for him to do what he Jiked 


with them, Jagan Narn :. Heap & Co., 71 P. R. 
1909; 110 P. W. R. 1909; 107 P. L. R, 1909 804 
———— S. 7 804 

———— §.33 804 


c S. BO—/Interest—0olla- 

teral agieement to pay tnterest—Promicsory note 
silent as to interest—Rate of interest 6 per cent.—Evi- 
dence Act (I of 1872), 8. 92. 


A promissory note was silent as to interost, 
but thero wasa collateral agreement to pay intercat 
at + percent. per mensem : Held, that no collatoral 
agreement between the parties could override the 
provisions of section 80 of the Negotiablo Instru- 
mente-Act, therefore, only 6 per cent per annum ir- 











terest should be allowed BASANTI BIBI v. SHEO 
MANGAL PARBHAD, 6 A. L. J. 238 199 
— —— s. 88 804 





S. 118—Presumption of 
: 539 


consideration 
Newspapers—Names of Printers and Pub- 
lishers should be printed as such 978 








— Incitement to Violence 
Act (VII of 1908)—Question of intention— 
Personal crummality— Incitement,” meaning of — 
Press, confiscation of. 

Under the Newspapers Incitement to Violence Act, 
no question of the intention of the writer, printer or 
publisher arses, and no personal criminality is im- 
puted to any individual, and it is not neceasiry to 
piero any criminal intention against any pergon under 

e Act, 


` 
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Newspapers IncitementtoViolence 
meld. 


The only question is, whether the article in question 
is calculated directly or indirectly to move to action, 
to stir up, to stimulate, to instigate or to encourage 
murder or acts of violence. 


The incitement may be direct or indirect and 
need not be addressed to any particular person. 

Per Ryves, J.—There can be no hard and fast canon 
to decide what words or whether a given set of werds 
constitute an incitement to murder or to any act of 
violence It isa question of fact in each case. Tho 
article must be read in the sense in which it was 
read by that section of the public to Whom it was 
addressed, and the occasion and place of its publica- 
tion and the class of persons who are likely to be 
affected by it must also be considered. GIRIJA SUNDAR 
CHAKRAVARTI V. BMPEROR, 36 C. 405; 13 O. W. N. 672; 
9 0. L. J. 143 285 


Non-Jjoinder of Parties. See Partes. 


N.-W. P. Land Revenue Act (XIX of 
1873), ss. 48, 49, 50—Zamindar excluded 
from settlement—Exproprietary tenant—Exproprie- 
tary rights sold ın auction—Status of purchaser that 
of a tenant-at-will, 


A zaminda” was excluded from settlement, without 
his refusing 1t, because he had refused the asseass- 
ment offered by the Settlement Officer. and was allowed 
a malikana allowance in recognition of his proprietary 
rights: Held, that his proprietary rights were lost. 
and he became an exproprictary tenant of the sir land: 
which he had held as a proprietor. 

As the rights of an exproprietary tenant are not 
liable to sale in oxecution of a decree, an auction- 
purchaser of such rights can only be regarded asa 
tenant-at-will. BHAGWAN Das č. Manowar Lat, 6 
A. L. J. 524 421 





—~ S. 9[—Waojib-ul-arz—Pre. 
sumption of accuracy. 


An entry in a Wajib-ul-ars prepared under the 
provisions of the Land Revenue Act XIX .of 1873 
would be prima facie evidence of the accuracy of 
its contents until the contrary is proved. ROBERT 
BRINNER V. CHANDAN BINGH, 6 A. L. J. 197 215 


“S. 241 (e)—Compromise in 
a Revenue Court—Sxit to set aside the compromise 
—Ciril Cowrt—Jurisdiction—Linutation Act (XV 
of 1877), Sch. IT, art. 91—Starting point, 


The plaintiff claimed to have a compromise, entered 
into Revenue Court on the basis of which an entry m 
the jamabundı was made, cancelled: eld, that ‘the 
suit was within the jurisdiction of the Civil Court, and 
was not barred by the provisions of section 241 (e) 
of Act XIX of 1878. Rat Krishn Chard v. Mahadeo 
Singh, 21 A W.N. 49; Apudhia Singh v. Ram Dial, 
28 A. W. N. 3, referred to. 

In a suit for cancellation of an instrument, the 
period of limitation runs from the time when they, 
facts entitling the plaintiff to have the instrument 
cancelled become known to him. Syk% Lal vy. Madhuri 
Prasad, 26 A. W. N. 88, noted. @Llanrav SINGH č, 
Buota Srxeu,"6 A. L. J. 561 625 

—————— (IH of 901, Local, 
ss. 39, 210, 2i1—Revimonal power of 
Board of Revenue—Jurisdiction of Civil Gourt. 
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m ss. ILI, 112, 233K 
—Partition—Oljection not raised under s, 111— 
Civil burt does not lie—Jurisdiction of Orel or 
Rerenne Court. ` 
Where ing perfect partition a party raises .0 

objection under section 111 of Act III of 1901, after 

being given an opportunity to do so,he is pre- 
cluged from bringing a sub in the Civil Court 
to ostablish his right. Section 283K of the Act 
bars such a suit. Nathi Mal v. Tej Singh, 

29 A. BOL; Khasay v. Jugla, 28 A. 432, followed. 
Muhammad Jan v. Sadanand Pande, 28 A. 894, 

distinguished. Derr Saran t. Ramsas, 6 A. L. J. 744 

982 

m ss. III, IIZ2Z—Proprie- 
tary title—Obdjection by a person not recorded as co- 
sharer—No appeal to District Judge. 

In a partition proceeding an objection was raisod 
as to proprietary title by a person not recorded 
as a co-sharer, The Assistant Collector decided 
the proprietary question so raised himself: Held, 
that an appeal against the order of the Assistant 
Collector did not he to the District Judge. Habib- 
allah yv. Kuahimba, A. W. N. (1906) 199; Khasay v. 
Jugla, 28 A. 482, referred to. Tota Rax «t, eee 


SAHODRA 
rs 8. 233 (kK)—Suwit for parti- 
ticn of dera-—Juriediction of Orvil and Revenue 

Courts. 

In a suit for partition of a ders situate in an 
agricultural village in a mahal in which the plam- 
tiff hed no share but alleged to havo title to the 
dera by inheritance and purchase: Held, that though 
tho swt was in namo one for partition of a build- 
ing, it was in reality a suit for partition also 
of the sito on which the building stood, and that 
it was, therefore, forbidden by section 238 (k) of 
the Land Revenue Act, 1901, Abdul Ruhman v. 
Mashina Bibi, 19 A. W. N. 49; Dwar Parshad v. 
Jagarrath “Bengi, 26 A. W. N. 104, distingnished. 
Narain Das r. Burp Nara, 6 A. L. J. 408; 81 

A. 380 628 
Tenancy Act (Il of I90I, 
Local)—Exproprietary right, salo of—Sale be- 
coming infructuons—Sale prico cannot be OST 
ed 














m — S, 4 —Texant — License 
tahen fron a Railway Company to cut giass from 
embarkment—Profit a prendro—Jurisdiction of Civil 
Court. 

A person who is authorised by a Railway Oom- 
pany to cut grass from the embankment is not a ten- 
ant and the payment which he agrecs to make is not 
a rent within the meaning of section 4 of the Agra 
Tenancy Act II of 1901. The right which he obtained 
under the agreement is in tho nature of a profit 
a prendre, Therefore, a Civil Court has jurisdiction to 


paid. 


Si a suitfor the recovery of the amount agreed to be 


B. & N. W. RAILWAY 4, BANDHU SINGH, 6 
223 


. A. L. J. 400; 31 A. 342 


4. 


——— 89: 4 (cl. 5), 19,25 
—Thekadar—Non-oceupancy tenant—Sub-lease, vali- 
dity of. 
` å thekadar is agnon-occupancy tenant within tho 
provisions of the Agra Tenancy Act, IJ of 1901. 

Aesub-leasg by a thekadar of his holding at least for 
a term of onc ygareis valid. NATHA v. ADANEHAN, 6 
A.L. 5.648 ' 
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— c 8. T—Applicabilty of, to 
mortguge executed in 1594—Morigage of sir—Whe- 
iher mortgagor ubiaing exproprie:ary rights, 

Where a inortgage was executed in 1894: Held, 
that the provisions of the Agra Tenancy Act, 1901, did 
not apply and the mortgagor did not acquire any 
exproprietary right in respect of, the sir, Madho 
Bharthi v. Bart: Singh, 16 A. 337, followed. Sugo 
Lat SINGH v. SUKHDEO SINGH, 31 A. 868; 6A. L. J. 
437 , 462 
- 8. 5] ——Remissron— 

Thikadar’s sent not expressly remitted—Thikadar 

liable to the proprietor—Lessor and lessee. 

In consequence of frost the Government granted 
a remission of revenue and also of the rents of 
tenants. Tho rent of the thikedar was not expressed 
to have been remitted in the order of remission: 
Held, that the thikadar was not entitled to any doduc- 
tion fromthe rent payable to tht proprietor on 
account of the remission. SALAM LAL r, MAKHAN LAT, 

629 

S. 83—Relinquishment 





of Exproprietary rights 
aaa 8. 95—Claim between 

vival tenants—Tenancies at fixed rates—Suit for de- 

claration of right of joint texancy—Alternative pray. 
er for joint possession—Juriediction of Civil or Rere- 
nue Court, 

The plaintiff brought this suit against her rival 
cluimant to the tenancy for a declaration that she 
might be declared to be entitled to joint possession 
with the defendant over the property in dispate. She 
added a further prayer that if shc were deemed out 
of possession, she might be given joint possession over 
the property: Held, that such a suit was within the 
jurisdiction of a Civil Court. Section 95 of the Agra 
Tenancy Act had no application to the suit. Ajudhia 
Singh v. Ram Dayal Upadhia, 28 A. W., N. 8, referred to. 
DHANPATI V. JoKHAN AHIR 401 
— S. 158—Land held wuh- 

out payment of rent—Rent payment not proved—., 

Applicability of 8. 158—Propruta y title, 

The defondant’s predecessor-in-title allowed the 
predecessors-in-title of the plaintiffs to plant groves 
on the land in dispute. The condition was that 
so long asg the groves continued no rent was to 
bo paid. Tho plaintiff and their predecessors-in-title’ 
remained in possession without payment of any 
rent for more than fifty years and for two 
generations : Held, that section 158 of the Agra 
Tenancy did not apply. The plaintiffs did not ac-- 
quire a proprietary title in the land. Spr Rasa 
SHEOMANGAL SINGH t. SARDAR SINGH, 6 A. L., J 749 


985 
———— 88. 159, 167—Revi- 
sional power of Board of Revenue—Jurisdiction of 

Civil Court 32 
— — S. 165—Suit for profits 

agains’ co-sharer—Actuat collection af gross rental— 

Calculation of profite. 

In aguit for profits brought by a co-sharer against 
another co-sharer under the provisions of section 
165 of the Agra Tenancy Act, only the actual cola, 
lections made by the defondant co-sharer are to 
be taken into account in determining the amount of 
profits due and not what might have been collected. 
Abdul Rashid v. Abdul Latif, A. W. N, a 














followed. Rax DAL v. TASADUK ATI 
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——— ss. 167, 177, 193 


—Order of Assietunt Collector, first clase, in execution 

of decree—No appeal to the Daatrict Judge—No re- 

vision to the High Court fiom an order of Revenue 

Cort. 

No revision lies to the High Court from an 
order of a Revenue Court paased in execution of 
a decree ; nor docs an appeal lie to the District Judge 
from an order of the Assistant Collector, lst 
class, refusing an application to execute a deareo 

Kharag Singh v. Pula Ram, 27 A. 3l; 
Musammat Naram y, Musammat Paurasanni, 2 A. L. 


J. 831; Zahra v. Mangu Lal, 28 A. 7653, 
referred to. THAKUR DAMBER SINGH v. SRI KISHUN 
Das, 6 A. L. J. 552 377 

——_-—— S. 177 . 377 











S. I BO—Appellute decree 
of Collector in rent suit—Quergtion «f pros” etary title 
saised-—No appeal to Dist ict Judge—Subsequent swit 
for declaration of title in Cnil Court— Res judicata. 
A person who is declared by a Collector in un appel- 

late decrees to be an occupancy tenant and who has 

not appealed aguinst that decision, under tho pro- 
visions of section 180 of the Agra Tonancy Act, to the 

District Judge and has allowed tho Collector’s decree 

to become final, cannot in a Civil Court obtain n 

declaration that he is not an occupancy tenant bul a 

proprietor of certain plots of land. Such a civil suit 

is barred by tho principle of res judicata, 

Bihari Ra: v. Sheohalak, 29 A, 601; Lal Singh v. 
Khaliq Singh, (1900) 2 Ind. Cas. 218; 6 A. L J. 
259; referred to. KALYAN v. Tika RAM 353 
— c s. 193 
———_—- 8. 199—Civil Procedure 

Oode (Act XIV of 1882), 8 18—Sutts for arrears of 

rent—-Tenunts not pleading proprietary title—Sub- 

sequent swits in a Ciril Court for declaration of title 

—RBRes judicata 

Where the plaintiffs did not allege proprietary 
title in a suit for arrears of rent under the Agra 
Tenancy Act, 1901: Held, that they were barred by 
the rule of res judicata from opening the question 
of title in a subsequent smt m a Civil Court. Behari 
v. Sheobalak, 27 A. W N. 189, referred to Lan BINGH 
v, KHALIK SINGH, 6 A. L. J. 259; 31 A. 323 218 

inapplicable to suit against rent-freo grantee 587 
—— M 8. 200 587 

——— sS. 201 587 

S. 202— Suit ma Civil 
Court-—Defendants pleading that they aie plaintiffs 
tanunls—Ciril Court bound to follow the procedure 
laid down im *, 202. 

In a snit brought by.a zamindur in a Oivil Court 
for the cancellation of a will and possession of a 
holding, the defendants pleaded that they were 
tenants of the plaintiffs: Feld, that the 
Civil Court was bound to require the defendants 
to institute a suit in the Rovenne Court within 
three months as provided for in section 202 of 
the Agra Tenanoy Act. Madari v. Aubur-tin-nisea, 
“24 A. W. N. 114; Mure v. Gauri Balm, 25 A. W N. 
46, followed.  MAHADEO PRASHAD v, RAMDHARI Kuan 

455 

— sch. [V—Suit for de- 

claration of title not cognizable by a revenne Court 


587 



































CASES. | i [1909 

Nuisance-—Obsiruction to public thoronghfaro— 
Special damage necessary for private action 365 

Oaths Act (X of 1873), ss. 5, I 3—Wit. 
ness—Interpr eter, omwsion to administer oath to ~ 

The word “witness” in tho concluding portion 
of section 13 of the Oaths Act includes an inter- 
preter and a juror. ’ 

Queen v. Rumwdoy Chucherlutty, 20 W. R. Cr. 19, 
referred to. 

Therefore, the only effect of the omission of an 
interpreter to take the oath is to render it neceg- 
sary to provo that the interpretation was made ac- 
curately: it does not make the deposition inad- 
missible. BAKHAL CHANDRA LAHA v. EMPEROR, 9 


C L. J. 680 ; 36 ©. 808 69 
— ss. 9, I l—Defendant 


taking outh wi'h Ganges water in his hands as pro. 

posed by puuntif—Conclusivengss of oath. 

Where the plaintiff stated that ho would accept 
the defendant's statement, if he would swear on his 
honour takiug tho Ganges water in his hands, and 
the defendant swore accordingly und denied the whole 
claim’ Held, that the suit must have becn dismissed 
as the defendant swore in the manner prescribed by the 
plaintiff CAHEDI LAL v. JAWALA Prasap, 6 pT J. 











244. 81 A. 315 01 
—- s. 11 201 











ium Act (I of 1878), ss. 14, 15, 

Q—Entry on and search of vessel for opium—“ In 
transit "—Authority to enter and search boat for 
optum—BSerzure of opium. 
Although opium which is being carried about 
from place to place is“ in transit,” within the mean- 
ing of scotion 16 of the Opium Act, even when the 
boat may be temporarily anchored or fastoned, the 
section doos not authorize an officer to enter a 
boat without the permission of the person in charge 
of it In order to justify entry and search of a 
boat between sunset and sunrise against the will 
of the personin charge or without his permission, 
an officer must obtain a warrant from another 
officer wbo must be authorized under section 19 of 
the Act. If an officer who has entered on a boat 
Jawfally sees opium in it, he may seize ıt if he has 
reason to beliovo that ıt is liable to confiscation. 


o 








FMPREROR v. NAWZU, 5 L. B. R. 586 < 546 
—-— —— S. 15 546 
8. I9 546 





Oudh Rent Act (XXII of 1881), 8. 
108, cl. (10), applicability of—“ Illegally 
elected ” includes ejectment by process of law—— 
Under-proprietor—Suit for possession of hoin 

I 40-- Set-off—Deduction of 

297 


—— 8. 


Dyhak from rent 


Pardon, tender of, to accused person— 
Pardon forfeited py false statement—Procedure 


———— Omission to state reasons 
tender . 
e 
Parsi—Parsé religion—Parsi community 
Parties, Misjoinder è 
———— Bight of one co-sharer to sue 


a pani sale -. lf 
Suit against flrm—Indjvidue® members of 
3 





701 


to set aside 


the partnorship should be sued ° 6 


343 NU 


Vol. 11] l 


Partles—concld. 


—— Ejectment suit by one co-sharer—Un- 
willing co-sharers made pro forma defendants— 
Non-joinder of parties—suit maintainable 306 

~ Redemption suit—Subsey nent mortgage. 

It ig necessary ina suit for redemption of a 
prior mortgage to make a subsequent mortgagee a 
pgrty to it as heis clearly interested in the pro- 
perties. Also, all. the persons interosted in all the 
properties mortgaged must be made parties. Where 
this is not done the suit must fail. AUGHORE 
Kuntar GANGULI t, MOHAMKED Mussa 

— Buit by Settlor’s heir for restitution of 
money paid to post-settlement mortgagec—Other 
allowance-holders from the estate not made partics 

—Non-joinder 





Partition—Kach member is presumed to repre- 
sent not only himself but ulso lus sons—Ceneral 
rulo—Exception | 


_— s Right to—Liye-tenant, 

Neither mere difficulty in making a division of pro- 
perty, nor inconvenience, nor peonniary loss, likely to 
be prodyced by the division will suffice to ‘bar a 
right to partition, 

Parkar v. Gerard, (1754) Amb 286 and Murammat 
Sundar y. Musammat Puibatı, 12 A. 51 ; 16 I. A, 186, 
reforred to. 

The fact that the co-ownor who asks for partition is 
a life-tenant and not an absolite owner, is no ground 
for refusing partition. ON 

Hobsun y. Sterwood, 4 Beay. 184, followed. F. F. 
CHRISTIEN U. TEKAITNI NARBADA, 9 O. L: J. 421; 18 
C. W. N. 611 641 


—— Koistence of mo joint interest-—Sutt for 
partition nob maintaraable, 

A partition suit is not aimaintainable between 
parties amongat whom there ig no existing joint 
interest of any kind. : 

Hemadri Nath Rhan v. Iamanı Karta Rai, 24C. 
575 (F. B). 10. W N. 406 and Sundar v Parbati, 
12 A. 5L (P.O); 161. A 186, referred to 

Where the holdings of tho plaintiff and the defend- 
ant are not undividel shares of parcels of land, 
and the parties themselves aro not co-owners, uo 
suit for partition lies between them. BALIKANTA 
Doss v. Raw TAHAL Dos 


Partnership—D:cree obtained agtiast firm— 
Second suit against individual partners wot mam- 
tainable—Sut making defendants liable in one 
cupacity cannot be decreed against them in urother 
capacity—Pleadings n 
Whore a plaintiff has once sued and obtuined u decree 

against a frm, he cannot subsequently suo the part- 

ners of the samu firm for the same debt. 

Where certain persons hro sued as representatives 
of a deccased person, a Court cannot pass decree 
against them us partners of a*firm. A suit brought 
on one ground cannot be decreed on a different ground 
which defendant had no opportunity of mecting. 
BAYABAL v. Noer MUHAMMAD, 11 Bow. L. R. 237 J 

š ———— Joint family trading firm—Liability 
a of œ minor copartner on promissory note passed 

by an adult co-partner without any consideration 

eud without any advantage to the frm—Extenb 











of mino#member’s liability 173 
—~«———— debt—Part-payiont by one ae 
nor—}Yhon binding on others 309 


` 


GENERAL INDEX. . 


1073 


PatnI—Subsequent qabuliat giving up certain mou- 
zahs—Fresh patni—Regulations V of 1816, XL of 1817 
and I of 1819—Kanungoe and Patwari—Jamawasil 
baki papers, admissibility of. 

A patni of thirty mouzahe was created bearing a 
certain rent. Subsequently the painidar executed 
another qubuliat by which he gave up seventeen 
aroucuhs and kept thirteen as his patni with a 
proportionate reduction of rent: Held, that by the 
second gabuliat he became a patnidar of a fresh patni. 

Regulations V of 1816 and XII of 1817 and I of 1819 
should be read together. i 

By section XVI of Rogulation XII of 1817 thero 18 
no condition that tho pufitarin should confine 
themselves only to such lands as arc Ahas lands or 
under attachment, 

Therefore, the jameacasilbakt prepared prior to 
the fresh patni, though subsequently to tho origin- 
al patni, would bo admissible against the pufnidar 

heero Monee Domee v. Beejoy Gobind Bural, W.R. 
538, distinguished. TARA Prisonno MUKHERJEE T. 
ASUTOSH 


Penal Code (Act XLV of 1850), 8s. 34: 
302 and 326—Muder—Grerms hurt—NO 
proof by whom fatal blow uas suck. A 
Where it was found that the deccased received 

several injuries from two of the accused, one of which 

was the cause of death, but it was not found who 
struck the fatal blow: Held, that under the circum- 
stances, section 84 of the Penal Code was not appli- 
cable and that the conviction of the acoused should bo 
under section 326 for grievous hurt. GOURIDAS NAMA- 
SUDRA ë. Exerror, 13 C. W. N. 680; 86 C. 659 841 


—-—— S8. 124A, 153A, 505—Gist 
of offence under 83. 1244—Intention—Exetting . Aio- 
affection—Attempt to exerte disaffection —Fucts to be 
proved—Criminal Procedure Coda (Act V of 1898), 
as. 221, 222, 223, 225, 637—Charge of seditivon— 
Form of indictment— Words uttered by aconsed not set 

. Out in charge—Suhatance of speech set out—Irregu- 
lanty—HEeidence let (1 of 1872), 84. 159, 160—Re- 
Sreshing memory-—Admissibility of notes in eridence, 
Teld, Por Benson und Wallis, JJ., (Sankapun Nair, 

Ja dissenting) ; 

(1) If an offence under section L24 A, Indian Penal 
Code is committed by words spoken, the requirements 
ot the law are satisfied if the charge gives such a des- 
cription of the words used as is reasonably sufficient 
to enable the accused to know the matter with which 
he is charged, that is, if tho charge states the words 
weed with substantial, though not absolute, accuracy 
Even if the words, or tho substance of the words used. 
are nut ontered at all in the charge, this will amount 
only to an irregulurity aud will not afford ground for 
reversing a conviction unless the accused has, in fact, 
been misled by the omission, and it has occasioned a 
failure of justice, Chidambaram Pilla v, Emperor, 
82 M 8; (1909) 1 Ind Cas. 22, at p. 42; 9 Cr. L. J. 108, 
140; 5 M. L. T. 1, 24; 19 M. L J. 8L referred to 

(2) In respect of charges the Courts in this country 
are governed by the Criminal Procedure Codo and 
have nq concern with the Enghsh rules as to indict- 
ments. 

Per Benson, J.—Tho gist of the offence under gec- 
tion 1244 is the bringing or attempting to bring into 
hatred or contempt or the exciting or attempting to 
excite disaffoction towards Hor Majesty or Govern- 
ment, oslablished by law in British India. The open- 
ing words “ whoover ..or otherwise ” merely indicate 
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the various means by which tho offence may be com- 
mitted The concluding words “ or otherwise ” iadi- 
cate the universality of the means by .which tbe 
offence may be committed. The words of any kind 
are by no means a necessary clement of the offence. 
It may be committed without any words being spokon 
or uttered. x 

Per IVallis, J—It would bo best to sot oub tho 
words which it is intended to prove, as nearly as possi- 
ble, but so long as the substance of the words is set 
out, there is nothing in Indian law which requires 
that the words sot out should be proved verbutim et 
literatim, and if the charge is in English and the 
words uttered were in Tamil, the law does not require 
that the actual words should be sct out in Tamil. 


Por Surkaran Nair, J— Where the charge undor 
section 124A, Indian Penal Code, is for exciting dis- 
affection or bringing Her Majesty into hatred, tho 
culpability consists ın the disastrons consequencos 
- brought about by the words of the accused and the 
charge need not, set out the words nor need the words 
thomsolves be proved, as iho gist of the offence in 
that case would be exciting disaffection, not the uttor- 
ing of seditious words, and the speakor may be guilty 
even though his words may be innocent or uttered in 
a sense different from that in which they wero under- 
stood by tho audionce. But whero the charge is for 
attempting to create disaffection tho facts to be proved 
by the prosecution are entirely different. The section 
shows that a porson must (a) syeck or write certain 
words, and (4) by such words attempt and to judge 
whether the words are seditious it is esscontial that the 
words themselves used by the speaker must be prov- 
ed, otherwise it would be impossible for him to know 
what he is to dofond. Therofore, 1n that case, as tho 
words written or spoken are tho gist of the offenco, 
they ought to be set out in the charge, and those 
words themselves, whether sef out or not, must be 
proved, If the words be not in tho English language, 
it must be set out in the spoken language verbatim, 
with the Enghsh translation. 

Attempt implies intention It is not enough, there- 
fore, that a porson writes certain words. He may 
write a seditions pamphlet and keep it locked up in 
his drawer Ho has not thereby committed any 
offence. Similarly, it is not enough that he entor- 
tains an intention to excite disaffection, to bring him 
within the scope of the section. 

A man’s intention must be gathered from the words 
used by him, not by what othors rightly or wrongly 
understood him to mean. Whoneyer a persou mses 
words of which the inevitable or natural consequence 
is hatred or disaffection, he must be taken to have 
foreseen that consequence and deliberately intendod 
that 16 should be the result of his use of the words 
that produced such result. 

External evidence may be offered to prove the in- 
tention or the meaning-of the languago used, whother 
the words are seditious or not, as a matter of law to 
be determined by the Judge, and should not be loft 
to the judgment of the witnesses. 

It may not bo necessary to prove all the words or 
passages set ont to obtain a conviction. It will hbo 
sufficient if tho words proved amouut to the offence. 
~ But those words must be there in the charge If tho 
words themselves aro not actually in the charge, but 
they are indicated therein with sufficient certaiity 
and the accnscd knows the words for which he is 
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tried, then the caso will bo only onc of defective 
charge to which section 537, Criminal Procedure 
Code, willapply. But whero the charge does not refor 
to the words at all, or whero the accused, before the 
tijal begins, is not informed of the words used by 
him for which he is tried, the case is not one to which 
that section would apply. 

Thereforo, in a charge for uttering seditious wortls, 
such words must be indicatod, at least with reasonable 
cortainty in the charge ; the accused must be inform- 
ed of such words, and such words or somo of them, 
that would show the guilt, must be proved, This 
question has nothing to do with the charge itself, 
What are the facts to be proved to securo a conviction 
is avery different question from whether the accused 
has suficient notice of thoso fucts.necesaary to be 
proved against him. In the lattor case an omission 
to state the particulars which ought to bo stated in 
the charge will not be treated as material, unless it 
has occasioned failure of justice. The English rule 
as to what onght to be set forth in the mdictment is 
modified in India bx sections 225 and 537, Oriminal 
Procedure Code. But the provisions as to what ought 
to be contained ın a charge have nothing to do with 
the question, whut are the facts to be proved to 
constitute the offence, and to convict a person for 
attempting to excite disaffection the words thomselyes 
must bo proved, 

According to section 159, Evidenco Act, it is not 
necessary that the witness must be suro that what 
was reduced to writing by hun is a vorroct record, 
Tf on reading it, the true facts are recalled to his 
memory he can testify to such facts on oath, But 
the record itself would not be admigsible in evidence 
under section 160 of that Act, if the notes were not a 
correct record of the speech and do not contain the 
exact words ustd by the speaker, bat only the impres- 
sions created in the mind of the witness. {x te 
KRISHNASAWME 33 


BEERS S. 124A—Sedition—Seditious 
articles in a Rrerospaper—Lrabuity of printer and 
proprietor, nature and extent of —Articler pubiished 
ander the authority of proprietor, Viability of pro- 
pretor for—Printing É 
(XXV of 1867), 2-7 —Lffect of declaration made 
under s, 7 as piinter—Ecudence—Admisninlity of 
teditvous articles other than that forming the subject 
of charge, - 5 
The fact that u person makes a declaration us 

printer of a newspapcr, under section 7 of the Printing 
resses and Newspapers Act, raises a presumption 

of his liability as printer and publisher for seditious 
urticles published therein, and if that presumption 
is not rebutted his guilt is conclusively established, 

` Ramasamı v, Lokunada, 9 M. 387, at p. 390, fol- 

lowed. 4 
The publication of A seditious article in a news- 

paper is not ordinarily the work of cither the writer 

alone, or of the proprietor alone, or of the editor 
alone, or even of all thuce together. Tho maxim qui 
fucit per alium facit per se applies andthe publication 
should bo held to be the act of the porson or persons 
who authorised it, and the grant of guthority may ke 
proved by direct evidence or as a reasonable inference 
from the conduct of the partios and all the surroum- 
ing circumstances. In each caso it ja a pdre question 
of fact, to be proved like any othor Tact byedirect 
ovidence or as a reasonablo inference from fucts 
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proved or admitted, and considered in relation to all 
the circumstances of the particular case. 

Where itis sought to incriminate the printer for 
seditious articles published in a newspaper, the pro- 
secution need not give any evidence that hé is the 
printer or publisher It is enough to produce tho 


declaration made by him under section 7 of Act XXY. 


of 1867. But in the care of a person incriminated 
ag proprietor, it is necessary first of all to prove that 
he is the propriotor. The question of what prosamp- 
tion, ifany, will arise from such proof, will depend on 
circumstances. 

In the case of a large paper with a separate editor, 
who is responsiblo for the selection and publication 
of literary matter, no presumption can prema facia be 
mado that the proprictor anthorised tho publication 
of seditious matter appearing in if. Nor can such 
presumption be made in the case of an absentee pro- 
prietor. But such presumptions in favour of tho pro- 
prietor can be rebutted by proof, direct or inferontaal, 
that the proprietor did, in fact, authorise the publica- 
tion. In the case of a petty paper, with no separate 
editor responsible for the htorary matter and pab- 
lished under the eye of the propricter, the presump- 
tion that the proprictor authorised the publication of 
seditious articles appearing in it might be an emi- 
nently reasonable one, though of course, it would be 
open to the proprietor to rebut it and provo that tho 
publication was, in fact, not authorised by him. 

Lord Oockburn’s judgment in Jt. v., Holbrook, 4 
Q. B D. 42, applied. 

As the effect of Lord Campbell’s Act in England 
was to bring tho law into harmony with general prin- 
ciples. Heid, that those principles are applicable in 
construing the law as laid down in the Indian Penal 
Code. . 
To prove the seditious character of an articlo 
appearing in a newspaper, proof of other seditious 
articles appearing in the same newspaper is admissi- 
ble, 

Il. v. Holbrook, 4 Q. B. D. 61, followed. HARIRA- 
VOTHAMA Rao v., Eupgror, 32 M. 388; 6 M. L. T. 193 
ares ss. 141, 143—Tres pass—Right 

to resist woithout resort to v'olence—RHona fide asser- 

tion of right. f 

There is no offence, ifin the bona fide exercise of 
a right, a person resists a trespass by another into his 
land without resort to violonco and even threatens 
force if the trespass was not desisted from 

But it is an-offence under section 141, Indian Penal 
Code, to colloct n number of persons to support one’s 
right by show of force. Punnt BASAVA v. AMARA 


Gounpen, 6 M. L T 85 613 
— ———- sS. 143 , 612 
S. 153A 33 


————_—_— S, 18 2~ Criminal Procedure Code 
(Act V of 1898), 8. 195 (1)—Kulee Report to polica 
Police porting for action under s. 182—Com- 
plant, i 
One Saidu at tho instance of one Umrao Singh 

made a false report at the thqna. The Snb-Inspector 

made a report®asking that both Saidu and Umrao be 
prosecuted under section 182 of the Indian Ponal 

(ode The Assjstaut Inspector of Police forwarded 

this report to tho Sub-Divisional Officer, who taking 

the report as a complaint under section 195 (1), Cr. 

P. C, tool? cognjznnco of the offence against both 
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the accused: Held, that under the provisions of sec- 
tion 195 (1) of tho Code of Criminal Procedure, the 
Sub-Divisional Officer was not justified in trenting 
the report as a complaint : Held, further, that Umrao 
Singh not having made the report himself could not 
be tried under section 182 of the Indian Ponal Code. 
Umrao SINGH v. Evprror. 6 A, L J. 236 -200 


— s. 193 43I 


f S. 193—Porjury—Several false 
statements in one deposition—Ono offence 697 


S. 195—Facts necessary to be 
: 431 

S. 225—Resistance to arrest— 
Police Officer sending private persons to make arrest 
—Unluofil attempt to arrest—Resistance to such 
arrest nt punishable, 


The Codo of Criminal Procedure confers no power 
on a police officer to send persons, who are not police 
officers, to make an arrest which he himself ‘could 
lawfully make. No offence under section 225, Indian 
Ponal Code, can be committed where the attompt to 
arrest is not lawful. 

Therefore where a ten-house g7ung sent villagers 
to arrest certain persons suspected of theft and tho 
acousod offered resisttnce to the arrest: Hed, that 
tho acensed were not guilty of an offence under aec- 
tion 225 of the Indian Penal Code. EMPRROR Y. TAIK 
Prv,5L B. R. 21 6 





proved 








—_— S. 290—Pubdlic nursance—Obs- 
truction caused by acts of third parties tm accused's 
land—Offence. z 
Whore rome persons divorted the water of a stream 

into the land of the accused with tho result that a 

certain path was obstruotod, and the accused was 

charged with and convicted of an offence under section 

290, I. P O.. . 

Held, that the conviction was wrong and should bo 
Bab aside, VELLAI GOWNDEN V. EMPEROR 424 
— Sa 297 — Construction Trespass,’ 

meaning of. 

Section 297, Indian Penal Code, doos not require 
the prosecution to prove thatthe trespass had been 
committed on a place set apart for the performance 
of funeral rites or asa depository for the remains of 
the dead. The section is oqually satisfied if the pro- 
secution are in a position to prove that the trespass 
occurred on any placo of sepulture But where there 
have been gnly a few isolated and secret cases of 
burial in the course of many years-on a piece of 
property, that would not bo enough to constitute it a 
place of sepulture within the meaning of the section. 

Per Beaman, J.—The trespass contemplated in seo- 
tion 297, is snch a trespass as is defined by the Indian 
Penal Vode. f 

While section 297 is comprehensively worded, the 
offence at which it strikes, 18 intimately bound up 
with the commission of a trespass or, subject to that, 
of deliborately offering an indignity to a corpse or 
causing disturbance to a body of pergons assombled 
for religious purposes. Mostirea BARIM v. MOTILAL 
CHUNIDAL 825 
———— 88. 302 and 326—Murder— 
Gmevous hurt—No proof by whom fatal blow was 


-~ gbruck 841 
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— 8, 304A— Administering poison 
believing it to be a charm—Death caused-— Tashiy 
“and negligently. ' 

The accused received a powder from an enemy of 
ono Lal Singh and mixed it with the food of his 
household believing that thereby sho would becomo 
rich and Lal Singh poor. She took no precantion to 
ascertain whether the powder was a noxious thing: 
Held, that her conduct was wanting in that prudence 
and circumspection which ovory human being is 
supposed to cxorciso; and that by her rash and 
thoughtless act sho made herself responsiblo for tho 
deaths that ensued. Musammat Bakhan v. The Em- 
prees, 80 P. R. Cr. 1887, approved. Emperor v. Nagawa, 
4 Bom. L. R. 425, not approved. JAMNA v. EMPEROR, 
31 A. 290; 8 A. L. J. 203 214 


8. 307—Attempt to commit mur- 








der. 

Whero the accused, a young man of 25 years of 
age, fired at a distanco of six paces the cartridge con- 
taining shot about No.6 in size’ Held, that he must 
have known that to fire at a man at such close rango 
was very likely to cause death. ` 

If a person who hasan evil intent doesan act whioh 


ia the last possible act that he could do towards the ` 


aecomplishment of œ particular crime, he is not en- 
titled to pray in his aid an obstacle intervening not 
known to himself. , 

Queen-Empreas v. Nidha, 14 A. 38, followed. Ex- 





PEROR 1, ABDUL RAHAMAN, 9 C. L. J. 482 593 
———— 8. 326 841 
S. FOO—Fuidence Act (I of 





1872), 8. B4—Cang of dacoits—Habitually com- 

muting dacoity, what constituter—Tlow to be proved 

—Fridence af crimes other than dacoutes, admissi- 

bility af. ' $ 

In æ caso under section 400, Indian Penal Code, 
the prosecution is bound to prove that the accused 
belonged to a gang which was consciously associated 
for the purposo of habitually committing dacoities. 

The section postulates the existenco of a definite 
gang operating for a dofinite period. 

Tho associating and the purposo of association may 
be established by direct evidence, or in the absence 
of direct evidenco, by proof of facts from which thoy 
may be reasonably inferred. š 

Evidenco to show that the accused had committed 
crimes other than dacoities is really evidence of bad 
character, and such evidence is inadmissible under 
section 54 of the Evidence Act, in all cases whero the 
bad character of the aconsed is not a fact in issue. 
Tue Pustic Prosecutor v. BONIGIRI PoTTIGADU, 32 
M. 179; 5 M. L. T. 100 
S. 42O—Cheating—Eridence of 

systematic course of oonduct—Admisadility—Evi- 

denea Act (I of 1872), s8. 14 and 16. 

The charge against theaccused was that ho obtained 
money from the complainant by falsely reprosohting 
himself as tho manager of an estate and offering to 
secure an appointment for the complainant under 
himself. Evidenco was tendered to show that tho 
acoused practised similar frauds upon various othor 
persons: 








Held, that the evidence was admissible under gee- ° 


tion 14 of the Evidence Act, as showing systematic 
course of conduct on the part of the accused and as 
negativing the existence of any honest motive. 
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Reg. v. Holt, (1860) Bell’s Crown Cases 280, dis- 
tinguished. ` 

Reg. v. Bond, (1906) 2 K. B. 389, R. v. Olls, (1900) 
2 Q. B.758; Queen v. Rhodes, (1899) 1 Q. B. 77 and 
Rev. v. Wyatt, (1904) 1 K. B. 188, referred to. 

Queen-Emprers v. Yajiram, 16 B, 414; Makin v. At- 
torney-General, (1894), A. C. 57, followed. 

Section 15 of the Evidence Act is an application of 
the general rulo laid down in section 14, and thp 
words of the section as well as of illustration (a) show 
that it is not necessary that all the facts should form 
part of one transaction but that snch acts shonld form 
part of a series of similar occurronces. EMPEROR t. 
DEBENDRA Pxranap, 86 O. 5678; 9 O. L. J. 610; 18 
0. W. N. 978 601 
— 8. 4 I —Criminal trespass—Entry 

by person having right to property, < 

An entry upon land by 8 person having a claim 
of right thereto is not criminal trespass, though it 
may amount to unlawful assembly or rioting, if a 
sufficient number of persons is concerned. 

Gobind Prasad, Inve, 2 A 465, referred to. RAM- 
CHANDRA v. RAHO, 6 M. L T. 69 240 
—— 8. 497—Adultory 159 
—_—- S. 499 —Defamation—Gond faith, 

The accused published a circular purporting to say 
that at a panchayat held at certain place it was re- 
solved that the complainant who liuil been to England 
was not to bo taken into the caste and that those 
of their community, who associated with him, could 
be taken into the caste only on their consenting to 
give up all connection with him in fature and on 
performing a proper penance. It was found that 
the representation of the acoused that the circular 
was an outcomo of a decision arrived at by all the 
members of the panchayat was false and that the 
publication was not made in good faith: Held, 
that the accused were rightly convicted of tho 
offence of defamation. The publication of the cir- 
cular lowered the character of the complainant in 
respect of his caste. Maxunp RAM v. EMPEROR, 6 
A. L. J. 472 226 
———— s. 505 33 


Pensions Act (XXIII of 1871), S. 11— 
Definition of political pension-—~Property granted 
in lion of cash political pension, whether can bo 
attached in oxccution of decree 3 100 


Place of trial—Frudulent removal of property 
from one District to another—Consequences arising 
from Act—Decree-holder prevented from executing 
deoree in another District—Jurisdiction of Court 
to try offence - 546 


Plaint, amendment of. Seo AMENDMENT 
OF PLAINT. i 
——Insufficient Court-fee—Deficis Court-fee 
paid—Suit to be taken to have been instituted on 
the day when plaint originally fled I 
Pleader’s admissign when binding on the tor 














Miehehaviour—Pleader procurring the 
passing of a resolution denouncing g High Oourt 
Judge—Disciplinary power of High Court Buspen- 
sion 264 
IS Fees—Appeals in Probate proceedings 
—Practice Act (lof 1 ) ZR 283 
—sS Q , s. ar 
i ~ 283 


snit . 


I 


Vol, 14) 


Pleadings—Claim against one defendant not 
preased in firet appeal cannot be wrged in second 
apperl— Power of counsel to bind his client by ud- 
anission. 

Where the appellant's counsel did not press his 
claim against a certain defendant in the lower ap- 
pellate Court: Held, that the claim conld not bo 
urged in second appeal against chat defendants. 

The authority ofa counsel to bind his client by 
an admission of this description is indisputable. 
“Musagnmat Larmi v, Jairam, 15 C. P. L. R. 78, relied 
upon, Monax LAT v. MUNGIA, GN, L. R. 47 29 


Plaintif to succeed on cas made in 
plaint—Suit for possession when may be converted 
ixso one for redemption 
A plaintiff must ordinarily succeed on the case he 

has made in the plaint ; an action instituted for a pur- 

pose apparently inconsistent with redemption cannot 
properly be converted into an action to redeom. 

Thore fire, however, exceptions totho rule when special 

circumstances are.established. 

Kohilasari v, Mohunt Rudranand Goawam,5C.L J. 
527, followed. Lok» Nath SAHU ¢. ACHUTANANDA 
Dass 85 
Partnership-decree obtained against 
firm-——Second suit against individual partners not 
maintainable—Snit muking defendants liablo in 
one capacity cannot be decreed against them in 
another capacity 146 
— Quéstion of law can be urged for the 
-first timg in the second appeal 202 
Plea inconsistent with original claim 

cannot be raised—Suits to be determined on_caso. 

involved in the plaint 

m Competency of defendant to plead tims- 
barred right to enforce cortract, 

Where the defendant's right to enforce a contract 

















ee. 





has heen extinguished by time, he cannot use the’ 


right to resist plaintiff's claim Jeyram v. Ganpati, 
17C P. L. R. 19, followed. Sheoram v. Lalman, 13 
C. P. L R. 163, referredto Kurri Veerareddi v. Kurii 
Bapireddi, 29 M 386, followed. GaANGAHISAN è 
TUKARAN, 5 M. L. T. 70 

Objection as to stamp—First taken in 
second appeal 


Suit aa promissory note alleged ta be 
executed for previors debt,—Djendint denying ere- 
cutim Lut nst pleading wart of eonsideratioa— 
Question of consideration cannot he gonr into— Decree 
cannot be parsed on canse of acidi na aned & pon— 
Prasuynption of consideration— Negotiable Iustru- 
ments Act (XXVI of 1881), 8. 118. 

Plaintiffs sued defendant on a promissory noto 
alleged to have been executed on acconnt of a 
previous debt duo on n mortgage-bond Defendant 
denied execution of the note but did not plead want 
of consideration ; sho admitted the correctness of 
the previous transactions alleged. The first Court 
gave adecreo on the “basis of the mortgage-bond. 
Tho lower appellate Court dismissed the suit on the 

“ground that the promissory note‘was void for want 

of consideration - 

Held, that as the defendant did not plead want of 
consideration, tle question of Consideration could not 
be gone into; tho only question was whether de- 
fondant executed the note or not. The admitted facts 
shéwed that thdłe was considoration for the note. 
Fleng v. Bank of New Zealand, (1900) L. R. A O. 
584, approved, 








Deere sora 





GENERAL INDEX. 


1077 ` 


| 


Pleadings—condd. 


Held, farther, that the`first Court was wrong in 
passing & decree on a canse of action ~on which the 
plaintiffs bad not based their snit. Marxe Me t Ma 
SEN, 5 L. B R. 46 539 

Vague allegation by party abont rule 

of succession, whether binding 975 


Possession of purt when poag?sivn af whale 
Constructice possession presumed in Jarour of title— 
Posyerwston by treser confined to land actually 
ncen ped 
Asa general rule possession of part ia, in law, 

possession of the whole, if tho wholo is otherwise 


vacant. But thig constructive possession ia an 
incident of ownership, and resnlts from title. 
Constructive possession of this kind can only be 


presumed when there is a claim based upon title. 

Possession of Jand, by a party not claiming title 

is confined to the part actually occupied by him; and 

the occupation by a wrong-doer of a portion of 

Jand only cannot be held to constitute constructive 

possession of the whole. 

Walt -thmed Chowdhiy v. Tota Meah Choudhry, 
31 C. 397. Thakur Bheo Naran Singh v. Bodal Singh, 
8 O.C. 177 ; Becretary of State for India v, Arishnamon: 
Gupta, 29 C. 518; 29 LA, 104 ; Lord Advocate yv Lord 
Blanty:e, L. R. + App Cas 770; Clark v. Elphinstone, 
L. R. 6 App. Cas. 164; Scrasubramanyat. The Secretary 
of State for India, 9 M. 285, roferred to. MAHESHWAR 
Baxsu SINGIL v. Pratae BAHADUR SINGH, 12 ka 
and dispossession—Limitation for n 
suit for possossion : 

—__—_ y suet for, against trespasser more thaw 
xiv months after dispossession—Prior possession, good 
title against ti eapusser, . 
A person who has been dispossessed can, as against 

a, trespasser, suceeed on proof of prior possession alone 

without showing title even though he does not bring 

his suit within six months from the dato of disposses- 
sion. 

_ Gopal y Sant Bakhsh, 20 C. 8; Narayana y. Dharma- 

char, 23 M 514, rohed upon. Rav KUMAR V. PANHARI 











Das, 12 O ©. 129 , 599 
———— Finding of ' articlo—Place where 
several persons have access 68 


Post Office Act (VI of 1898), s. 64, 
` rule 133—Order to send a parcel by talue pay- 
able post trawred —Bona-fide order 
One Mrs. Gilmore ordered the aconsed to: sond 
her a parecl of clothes by a registered parcel, m- 
sured for a certain amouut. The acensed sent the 
parcel by registered value payable post, uninsured ; 
and atthe timo of despatch made a declaration that 
the article was sont in execution of a bona-fide 
order : //eld, that the bona fides, contemplated by 
rulo 133 of the Post Office rules, does not relate 
to the manner of sending, and therefore, the accused 
could not be convicted undor section 64 of the Post 
Ofico Act. GHULAM RABBANI Pa EMPEROR, GAOL. J 
481 . 228 
Practice—Application for leave to appeal to 
Privy Council—What the High Court should bo 
satisfied of 277 
Appeals in Probate proceedings--Pleador’s 
feos : 283 
———— Appeal—Decision of question of right on 
Original side of High Court 
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Ejectment suit—Snit by one co-sharer— 
Unwilling co-sharers made pro forms defendants 
-—Non-joinder of parties—Suit maintamable— 
‘Procedure 306 

Tendor of pardon to an accused person— 
Pardon forfeited by false statement—Procedure 

343 

Appeal—Decree dismissing claim when to _ 

be sct aside - 357 
——-——  Appeal—Procedure on receiving eppen! 
apparently time-barred 7 GI 

Plea of guilty to charge of murder—Cenvic- 
tion Jor culpable homicide, legality of. 

A Sessions Judge is not competent to convict an 
accused for culpable homicide not amounting to 
murder when he had recorded his plea of guilty to 
a chargo of murder. ENMPRROR v. WATU, 3 8. DL. R. 
58 372 

Inspection of docnuments—Verbutim et 
literatim copier may bo taken—Costa of inspection 
and copies—Practice ‘ 4 

Contempt of Court—Service of notice upon 
attorneys insufficient—Porsonal service necessary— 
Irregular order of Conrt—Appoarance, whether 
amounts to waiver of objections as to ee, 
of order 

——-——. Arrival of record in lower Court—Notice 
to pleader, if notice to party 
——— Engh Conurt—Application for revsion— 

Concurrent jurisdiction of District Court or Magis- 

trate—Application should first he made to lower 

Court for reference 

Application for execution can be troated as 
application for order absolute GIG 

Procedire—- oint taken for the first time n 
second appeal, 

It is not open toa party to raise a point, for the 
first time in second appeal, which was not token in 
cither of the Courts below. Peppa OBI r. CHINNA 
Renni, 6 M. L. T. 79 618 
Declaration in Jaraur of person not party 











to anit, 

A Court is not justified in making any declaration in 
favour of persons who are not parties to the snit, and 
on whose behalf no claim was set up in the suit and no 
jasues wero raiscd in regard to it. F.F CHRISTIEN 
1. TEKAITNI NARBADA, 9 C. L. J. 421; 13 C. W.N. 
611 64 
Pre~em ption—Claim to pre-empt one of the 

several properties sold—Decree jor that property 

only. ; l 

Three villages were sold together by one sale-deed. 
The plaintiffs had pre-emptive right in respect of only _ 
one of them: Held, that tho plaintaffs could not pre- 
empt the other two villages in which they had no 
interest, The fact that the sale was joint and that 
the properties and their prices were inseparate did 
not affect tho matter. Maxpnp SARUP t. SARVI 
Bream = 8 
——Wajib-ul-arz—Tillage divided into 

several mahals—Right of co-sharer in the vilage— 

Co-zhai ers of thoks. 

A village was divided into several thohs. 
thok was divided into patt. By aœ porfect 
partition one of the thohs was divided into several 
mahals, By the now arrangement thohs and patties 
were done away with. Tho Wajtb-ul-arz of the village 
gave aright of pre-omption to a share-holder in a 








Each ` 


` 
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palti, then to those in a thok, and lastly to those in 
the village. A share was sold in the thok sub-divided, 
and was purchased by a sharerin one of the old 
thoke, A co-sharer in one of the mahals of the sub- 
divided thok sued for pre-emption: Hela, thas inas- 
much as the old thok and pattis had been done away 
with, the plaintiff being only aco-sharer in’ tho vil- 
lage had no preferential right of pre-emption. Dal- 
ganjan Singh v. Kalka Singh, 22 4.1, distingmghed. 
DARIA 1. HARKHIAL, 31 A. 274; 6 A. L. J. 180 08 
——-— Wajib-ul-arz, construction o/—Shank 
Zamindar, meaning of—Right of pre-emption among 
pre-emptors of different classe? inter se. 

A village was divided into pattie and each patti 
had several khata kheuats) The Wagib-ul-urz gave 
pre-emptive right in the following‘ ordor :—First, 
own brother; second, hissudar jaddi who is search 
canuxdart; third lissadar patti; and fourth, kissadar 
in anothor thok of the pati: Held, that sharik 
samnidary in the second category of | pre-emptors 
does nob mean ao co-sharer in the same khata 
khewat, It means a co-sharer in the vzmindari,  - 

Where awsjit-u-a’s provided that the property 
should be offered first. to the saminda» own 
brother, then to a relativo who is a co-sharor, 
thon ‘to co-sharers in the putt: and so on; the vendor 
is bound to sell hia property 
tioned in the toujib-ul-ars, and the right of pre-emp- 
tion can bo exercised inter se, Ahatun Bibi v, 
Sarda, 27 A, 4651, distinguished. Buve SINGH v, 
TONDPAL - 383 
Muhammadan Law-——Twohouses con- 

nected by a public road. h 

Where the house of the pre-emptor and the house 
sold wero connected by a public road which neither 
the pre-cmptor nor the vendor could close or place 
an obstacle on, no right of pre-emption aroso, under 
the Muhammadan Law, althongh tho read between tho 
houses passed through the zamimdasi of both the pre- 
emptor and the vendor. 

Nihal Chund y. Asmat Ali Khan, 7 A. 862; Tota v. 
Sardul Singh, 10 A. 653; S. Sundaram Ayyar v. The 
Municipal Council of Madura and the Secretary oy 
Stute for India m Council, 25 M. 635, referrod to, 
BMirezonnissa v. Fayaz HUSAIN, 6 A. L. J. 589; 5 
M. L. T. 301 8 





— Cugtom—-Jullundur city—‘Katra 
Jun Khans’ not a separate sub-division, 
For the purposes! of the pre-emption tho “ Katra 

Jua Khana” is nota separate sub-division of Jul- 

lundur city. $ 

The custom of pre-omption prevails throughout 
the whole of the old city of Jullundur. Rustam ALI 
v. Ropa, 70 P. R. 1909 ; 102 P.'W. R. 1908 84 
Wajib-ul-arz—Recod of contract— 

Partitum—No new wajib-ul-arz prepared—Contract 

not abregated—Jntentivn of the Jramer of the wajib- 

ul-arz ` : 

The right of preemption. based upon contract 
entered in a «teajib-ui- 
gated by the mere fact of æ partition having 
taken place in the village. 

Where a wajrb-wl-alrs provided # right of pre- 
omption tg five classes of persons, (1) own bro- 
thers and nephews, (2) descendants ‘from & cop- 
mon ancestor, (3) co-sharers in the same khewat, 
(4) co-sharers in the same thok, (5) co-shagors 
in other thoks and in the village : H@d, that the 

e 








in the order men- ` 


ars is not necessarily abro- 
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object of giving a right of pre-emption to persons 
of the fifth class was clearly to exclude outsiders 
to the villago and it seems that when the partı- 
tion took place the co-sharer ‘still intended that 
the outsiders should not be allowed to acque a 
share in the village. MAKHAN Lat v. JANKI Pangan 


ae a, | Law—Talob-i-istishad 
—Declaration that tolab-i-mowasibat had been pere 
formed—Omussion fatal, ° 


In a caso of pre-emption, at the time of the 
performance of the telab-t-ratishad not only witnesses 
must be invoked but also the performance of the 
talab-i-moiaaibat must be asserted; and the omission 
of any mention of the performance of the latter at 
the time of the performance of the former is fatal. 


Rujub Ah Chopedar v. Chundi Churn Bhadra, 
17 C. 543 (F. B.) followed. JADU Sinen v. BUTAN 
SINGH. 20 


Muhammadan Law—Shafi-k halit, 
meaning of—Easement—No period prescribed by 
Muhammadan Law for acquisition of easements— 
Pre-emptor and vendes having equal rights. 


A right to discharge water on tho property sold, 
gives a right of pre-emption as ahafi-khaht, Karim v, 
Priya Lal Boye, 28 A 327, referred to. 


Shafi-khalié means a partner in the immunities and 
appendages of the property, suchas a right to water 
and roads, Tho right to discharge water on the lane is 
one of the immunities and appendages of the property. 

Muhammadan law does not prescribe any period 
which would give a person the right to enjoy an im- 
munity such as that of discharging water or a right 
of way. Barpzo Das v. BADRI Das, 6 A. L. J. 690 

458 
ot Wajib-ul-arz—Robkar— Construction ~ 
—Ainda—Custom or Centract—Hiidence—Admivet- 
bility. 








Where the.pre-emption clause in a towjrb-ul-anz be- 
gau with the word “ainda” and was accompanied 
by a robkar of the Settlement Officer that whore 
no custom was ascertained but the co-sharers agreed 
to certain matters being recorded in the wajib-ul- 
m= the word “amda” had been used: Held, that 
the twajib-ul-arz recorded a contract and uot a 
custom of pre-omption. 
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Wajib-al-arz— Conetruction—Hissa- 
dar garibi, meaning of. 

A Wajih-ul-arz gave ‘right of pre-emption to three 
classes of persons -—(1) hiseadar garibi ; (2) hiesadar 
patlt; (8) hissadaran deh: Held, that if the village 
was at the time of the framing of the Wajib-ul-ars 
divided not only into patlis but the pattis were 
further divided into sub-pattss, the words hiseadar 
garibi memmt 0 co-sharer in the sub-division of the 
patti. Bela Bibi v. Aklar Ali, A. W.N. (1901) 183 
24 A. 119; Balzor Rai v. Madho Rat, A.W. N. (1895) 
78, referred to. PARMEsHARI t. BHAWANI PRASAD 

A 855 

Presumption of accuracy attaches to entries 

- in wajib-ul-ars 2 215 

_— Suit by benamidar for possession 
—Authority of bencficial owner presumed 9890 

— See BENGAL TENANCY Act, ss 3 

AND 50. 

See Custom. 

aaa, _ Sea Esuctuenr. 

Principal and Agent—accounts between 
tho Proprietor & Managing Agent of an ostate— 
Agent placing his principal’s money into his own 
private chest—-No adjustment of accounts during the 
ugent’s life-time—Limitation for the balance against 
the sons of the deceased agent I 




















Authority given to 
several ayents gomily must be exerciced by them 
jointly—Requirements of law are satisfied uf one co. 
agent siyns and the rest concur and attest. 

Three persons were appointed co-agents and au- 
thorised by a power-of-attornoy to borrow moneys 
and executo bonds &c., on behalf of their principal. 
Ono of them executed a bond as an agent and the 
remaining two attested it and concurred in its exe- 
cution, The principal contended that as the power-of. 
attorney was not joint and several but a joint au. 
thority only, the bond was not binding on him : 

Held, that whero an authority is given to two or 
moro persons jointly, all must concur in its 
oe in order to bind the principal. And if 

o 


one of them with the consent of the others writes 


Majidan Bibi v. Sheikh Hayatan, 1897 A.W. N. > 


8; Sewak Singh v. Gia Pande, 2 A. L. J. 6; 
Baldeo Sahai v Nagai Ahir, 1907 A. W. N. 17; ro- 
ferred to. d ` 


Held, further, that the rvbhur of the Settlement ` 


Officer was admissible in evidence. Mudharruo Ap- 
gaji Sathe vy. Deonak, 21 B. 695;- Ali Nasır 
Khan v. Manik Chand, 25 A. 90; Shahzadi 
Begam y. The Secretary of Bate for India, 3+ 
C. J059, referred to. Bavri Natu r. MANTORNA 
KUWARI 


` 2 
t Wajib-ul-ars—Consiruction—Right 
recorded as current—Custom or contract, 

“In the wajib-u®ars of 1860 of a village the right 


of pre-emption was recorded os current. In. 1885 
the wajib-ulearz was silent as to the right: Held, 





„that the custem® of pre-emption existed in the 


855 


village. Demi Naty DUDE t. LALLY DUBE 
i é 


the name of the principal and the others attest the 
execution, tho requirements of tho law aro satisfied. 
NAND DULAKEYN LAL v. CHAND BIHARI Lat, 6 A. L. J. 
462 -305 
undisclosed 


804 





— ————Right of 
principal 
Printing Presses and Newspaper 
Act (XXV of 1867), ss. 3, marth 
papers—Names of printer and publisher should be 
printed as such—Deacription as manager insuficient 
—Intention immaterial in ofences undér 8. 3 and 12, 
The correct interpretation. of the rule in section 3, 
Act XXV of 1867, 1s that the name of tho printer as 
guch and the name of the publisher as such must be 
printed The object of the rule ig that tho paper 
should clearly intimate who is liable as printer and 
who is lable as publisher. 
Where. the words used were: “ ba thimam Ram 
Saran Datt, printer, Hindustan Steam Press, Lahore 
men Lala Bhawani Das, manager, ke liye chapa.’ 


Held, that the words did not contain such intima- 


tion as to publisher as the rule prescribes. . 
Sections 3 and 12 of the Act do not deal with ins 
tention. Tf the rule contained in section 8 has not 


co-agents concur in the execution of it, ° 


| papors are identical 
P.R. 


, mocessury- 
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Printing Presses and Newspapers 
Act—concld. 


been complied with. an offence is committed and is _ 


punishable under section 12. 

Printers and publishers cannot be allowed to select 
for themselves the description to be uscd in professing 
to comply with the Act; thoy must use the descrip- 
tion prescribed by the Act and a publisher cannot 
be described as “ manager ” instead of as “ publishor.” 
morely because the managor and pubhsher of many 

EMPKROR t. BHAWANI Das, 9 
1909, Or. ; 16 P. W. R. 1909, Cr. 978 


tion made under B. 7 as printer 


— & 


Sie an 978 


Privy Council Appeal-—Security—* Govern. 
ment securities to the extent of Rs. 4,000,” meuning 

of High Cowt Rules, Appellate Side, Part I, 

Ohap. 4, Rule XX. - 

The Goverment securities to 
Rs, 4.000 roquircd to be deposited us secnrity by an 
appellant to the Privy Council, means such securitics 
of the nominul or faco value of Rs, £000 Brat 

“GoLAP KUMARI SHAHEBA V. UONESH CHANDRA Mirren, 
36 C. 653; 13 C. W N. 629, 9C. L. J. 560 844 


Probate granted but not Issued— 
Effect of—Rem erentation of estate-—Pi obate and Ad- 
ministration Act (F of 1881), 8. 3. 

Probate is uecessary before an cxecutor can be 
sucd as such and as representing the testator’s estute. 

An oxecutor cannot be made liable until he has 
-accepted the position of oxeentor and he cannot ko 
gaid to have fully accepted that position until he 
i i probate. 
ere aes where the executor named in the will 
applied for a graut of probate, and an order was 
made to the effect that probate be granted to him, 
‘Dut in fact no probate was granted, becanse he did 
not pay the necessary tees, and it appeared that 
ho had not intermeddled with the estate in any way - 

Held, that 1f ho is sned in rospect of the estate, ho 
docs not represent it, and, therefore, the decree, if 
any be made in such suit, will not bmd the estate 

LAKHYA DARYA t, UMAKANTO 818 


and Administration Act wo 
eee es sa 3B4—Adminitrater 
pendente lite, teen to be auppointed—Evecutor, debtor 
lo estute—No obstacle to hia acting av evecutor—E re- 
cutor can file suit to sare limitation, _Lefure obtutn- 
ing probute— Wrong everciee of Giacretion in appoint. 
ing administrator pendente lite—High Court's powe: 
of interference, PN h 
Jt is necessary that before appeiuting an admins- 
trator pendente lite the Court should be subisficd 
that the appointment is necessary and propor 
Rendell v. Rendall, 1 Hare 152 and Bellen v. Bellew, 
4 S.and§ 58, distinguished i 
Where there is no qnestion as to the appoint- 
ment of the exccutor, the Court should refuso to 
appoint an administrator pendente lite. 7 
BMortime: v. Paul, L R. 2 P. and D. 83, followed. 
Therefore, wheré the main object of the caveator 
was to geb tho first will substituted for the 
second which was impugned, but in both the wills 
the petitioner was appomted the oxecutore Held, 
«that no appointment of an admiwmstrater was 
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the extent of 
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Probate and Administration Act— 


concld. 


The fact that the person appointed as executor 
by a will, is a debtor to the estate, is no obs- 
tacle to his acting as executor or remaining in 
charge of the estate pending the probate pro- 
ceedings, especially when the amount of debt is 
not large and he hag not in any way misrepre- 
sented that amount. are 

+ An executor named in a will has the power to 
file suits if nocegsary to recover any debts due to 
the estate. ho cannot obtain a decree until his 
position is confirmed by probate; but limitation will 
be saved. | 

Where there is no necessity for the appointment 
of an administrator pedente lite, but the District 

Judge appoints one, he does not exercise his dis- 
cretion judicially, and tho High Court will in- 
terfere, JOGENDRA LAL CHOWDHURY v, ATINDRA Lat 

i 638 
——_ -—-——- ——_ S8. 39 and 50— Will 

—latine: of Adminetratioy — Retocatien— Locus 
standi—“ Pe: oon having interest in estute af deceased,” 
A person disputing the right of deceased testator 
to denl with certain property as his own, cannot be 
properly regarded as having an interest in the estate 
of the deceased, and has no Tucks stand: to apply for 
revocation of the Letters of Administration. 
dham Dass v. Gopal Dasa, 17 CU. 48, followed. 
SRI GUBINU PARdAD t. LALIHARI KUH 402 

oo s. 50 402 
— m ———_ S. 83— (Act I of 1848), 

a, T— Regular suit, meaning of—Appeals in Probate 
proceed ing»—Pleadei’» fece—Practice, 

Probate proceedings do not fall within ,the deg- 
cription of a ‘regular suit’ so as to come Within the 
provisions of section 7 of ActI of 1846. 


ry 


Section 83 of the Probate Act, brings a probate. 


proceeding within the description of a * suit’ notin 
point of fact but only in point of form for the limited 
purpose of applying to it, “as nearly us may bo” 
the provisions of the Code of Civil Procedure. 
Therefore, in appeals from probate proceedings 
R Pleader’s fec shonld be taxed at Rs- 30 according 
to the long standing practice of the High Court of 
Bombay. BUNDRAHAL BAHKB ©. COLLECTOR or BEL- 
GAUW. 83 B. 256; 10 Bow L. R. 1197 
Procedure. See Prictice. 
Provincial Small Cause Courts Act 
(IX of 1887), 8. 25 : 488 


-Public Demands Recovery Act (VII 
of 1868 B. C.), S. 8 380 
Public highway-—Processon with music—0b- 
struction—Special damage—Maintainability of suit 
uthoat such damage—Bombay District Police dct 
(LV of 1890), s. 44. > 
No action hes for tho obstruction of a -procession 
with music along a highway unless somo special 
damage has resulte 
valad Kadir v Inhahım Aga, 2 B. 457, Kawi Suja- 
ud-din v. Madhavdaa, 18 B. 698, followed. That the 
action has arison from n Magistrate% order restrain- 
ing such procéssion in tho interests of public peace 
does not affect the application of tho principle. | 
Section 44 of the Bombay District Pohce Act is 
not intended to confer a mght which has not been 
given by the common Jaw. Vircpaxir®4 1. SHERIF 
Sab, 11 Box, Le R. 372 7 . 
—— Nuisance. &e P.C.,s. 216, 


from such obstruction, Sathu™ 


`» 


ae 
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Public thoroughfare —0 strc! ion—Nui- 
sarco—S nen 11 d ona ye—Marnt tinsbility of sut with. 
ont atch damage. 

A private action cannot be maintamed in rospect 
of'a public nuisance save by a person who suffers 
particular damago beyond what is suffered by him in 
common with all other persons affected by tho 
nnisance BHAWAN SINGH v. Narorraim SINGH, 6 
AL J. 499 
Punjab Chief Court Rules and Or- 

ders, Order LVII, Rule I ()—Suroty 

under the Rule—Exient of surety’s liability—Lia- 
bility co-exttensive with primary sola Caeay 
whon and how far enforceablo 

—— Limitation Act (I of 1906), 
art. I —Alienation made before the Act camo mto 
forco 962 





art. I —Limtation for 
declarato) u Ruit to content alien ton —.Llienation ttk- 
ing plice be'ore the dct cime im firce—Limita'ion 

det (XF of 1877), 2 28, sch. TI, art. 129—Sectiin 28 

limited to suits for poaression ard inapp'uable to 
- declaretory suite. 

A suit, instituted in Jangary 1907, for. docln- 
ration that a sale-deod, executed in January 1897, 
did not affect the reversionary rights of the plam- 
tiffs is governed by article 1 of the Punjab 
Limitation Act of 1900, andia consequently within 
time. Sahib Dad v. Rahmat, 90 P R. 1904, (F. B.) 
referred to 

The provisions of section 28 of the Limitation Act 
of 1877 gre expressly limited to suite for possession 
and cannot be extended to suits for declarations. 

A person ontitled to property, un the present 
or in future, has a right to assert his title by 
suit; and the person in possession has no vested 











‘right to the apphestion -of any specific period’ of - 
-lumiation, not ın force when tho suit was insti- 


tuted. ARURA Mar t. KESAR SINGU, 69 P. R. Oat 
103 P W. R 1909 
——— Municipal Act (XX of 1891), 
ss. 120A, I 20C—Effect of omission of fees 
under section 1200 on hmitation 
—— Pre~emption Act (ll of 1905), 
S. I I—“ Tibe” meaning (J—-Lrora of different 
aub-caste to vendor, whether entitled to pre-empt. 
Tho word “ tribe,’ as used in section 11, Part 
Il, of the Punjab Pre-emption Act, is intended to 
cover, and doos cover, the whole group of 
Arorag in the village who satisfy the conditions 
laid down in that scction. Manena RAM v MENGHA 
Ram, 62 P R. 1909, 83 P. W.R 1909; 63 P. A 


1909 
— c 8. 22 —Price— Gi od faith. 

The sole test of “ good faith” under section 22 of the 
Punjab Pre- omption Act is that the money, which is 
alloged to have been paid shall have been paid finally, 
A sale is made “in good faith” if the consideration 
entered in the sale-deed is actually paid for the pro- 
perty sold. But, where a conswlerable portion of tho 
purchase-money consists of old debts, the Court 
should proceed to find ont whether the actoal valuc 
of tho debts ampunts to its fac’ value or not and in 
caso of 103 arriving at the latter conclasion, the Court 
is bound to ascertain tho market-valne of the pro- 
pérty s 

Vir Bhan v. Maltu Shah, 77 P.R 1901, Niadar Mat v. 
MAh Ram, BP R 1908, 23 P W.R. 1908, relied upon. 
Hos Rawr. Rase Pana, TIP W,R. 1909 ; 47 PLB 
1909 * 8 

. 
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Qabullat by prospective tenant is not a lease 


Reference to High Court, where it does 
not appear that verdict was reasonable—High Court 
to form its own opinion upon evidence—Verdict of 
jury—Reasons for the verdict to be recorded when 
making reforence $ 497 


Registration Act (Hl of 1877), 8.17 

—Dont, whon requires registration 89 

e 8. I 7—Transfer of Pia- 
perty. Act (IF of 1882), 8. 90—Mortgage de ren 
directing recovery of balance Trom judjment-deb'ors 
o'her property—alntgazed property not proceeded 
againet —Whe'her other peaperty can be preceeded 
ag tinst in the firat nstance—Decree-holder’« power to 
treat direction fur recovery of balance as a money- 
decree—Assignment of decree—Registration. 

A decree, directing under section 90 of the Transfer 
of Property Act, that the decree-holder may recover the 
the decretal amount from the property of the judgment- 
debtor, other than that mortgaged, in case he should 
fail to recover the whole of that amount from the 
mortgaged property, is nota money-decree; and in 
the case of such a decree while it may be open to tho 
deoree-holder to give up his mght to recover the de- 
eretal amonnt from the mortgaged property and to 
elect to proceed against other property of the judg- 
ment-dobtor, the right of election by itself cannot 
convert a mortgage-decree into a money-decree for 
the purposes of assignment and registration. The two 
rights given by the decroe cannot be separated. The 
second right depends upon the exercise of the first 
Therefore, the assignment of either right requires 
registration. HEPTULLA ABDUL HUSAIN t. MAHONED 
Bata, 11 Bom L. R. 866 511 


— $.49—Evidence Act Iof 
1872), #9% 65, 91—Admisybility of secondary evidence 
asasubslitute for txadin'ssible document— Compul- 
amily registrable, but unregistered, document how far 
admisstble— Secondary evidence admissible to proce 
tacts not requiring registration 
Under no circumstances can secondary evidence 
be admitted as a substitute for inadmissible primary 
evidence. Sheikh Ruhumatoolluh v Shathh shurtut- 
oollah, 1 B L R 58; 10 W.R 5! (F B), Monmohimee 
v Bishen Moyee Doasee,7 W. R 112, relied upon 
A compulsorily registrable, but unregistered, sale- 
deod cannot be used to prove the fact and terms 
of the sale itself but ıt 18 admissible to prove a 
contract to sell, for the purpose of obtaining speci- 
fic performance, or for any other purpose which 
does not give to the unregistered transaction that 
effect which registration was indispensable to pro- 
cure. 
Mugnivam v. Gurmukh , 26 C. 33t; Rajah of Venka- 
tagim v. Narayana, 4 M L. J. R 199; Rajah of 
Fenkatagiri v Narayana, 17 M 456; Nagappa v. Devu 














14 M Ab, Nallappa v.. Tlamalmgaehi, 20 M. 250, 
referred to. 

Balaji v. Musammat Bana Bu, IN. L B 47, 
distinguished. 


Subject to the provisions of section C5 of the 
Bvidence Act, secondary evidence is admissible to 
prove any fact for which the document, if aval- 
able, might have been admitted as primary evi- 
dence GANGABISAN v., TUKARAN, Ö5 N LR. 70 244} 

—— 8. 49—Unregistored 





document, admissible as evidence of intention, of. 


parties - 413 
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Registration Act—concld. 


— c § 49 Mortgage deed un- 
register ad—Admtssibility of such deed to prove that 
money had been borrowed. : 
The defondant executed a nsufructuary mortgage 
in favour of the plaintiffs. The consideration was 
paid off but the deed was not registered, nor did 
the defendant deliver up possession to the plaintiffs. 
The plaintiffs brought this suit for possession or for 
the recovery of monoy he had paid: Held, that tho 
mortgage-deed being unregistercd was inadmissiblo 
in evidence as a deed of mortgage, bul that it was 
admissible for the limited purpose of proving the 
. fact that money had been borrowed. Sheo Dyul v. 
Prag Dat Misr, 3 A. 229; Martin v, Sheo Ram, 4 A. 232; 
Parsvtam Narainy, Taley Singh, 26 A. 178; Lachman 
Singh v. Kasri, 4 A. 8; Gopasami v, Aruna 
Chella, 13 M. 304; Kalla Singh v. Paras Ram, 22 
O. 444, referred to. Japoo OHAUBE ~. BHAGWAT 
CHAUBE 516 
Á -——— Sa 50—Mortgago—Prior 
and puisne mortgagees—Prior mortgagee purchas- 

ing property in execution of his own mortgage 

decree—Puisne mortgagee entitled to be redeemed 











495 
Regulation (V of 1816) 998 
— +—-———— (XII of 1817) 998. 
——-———— (l of 1819) 998 





(VII of 1822 5 Duties 
of Settlement Officers—Eniry in oe ER cat 

— Evidence lot (I of 1872), 4. 35. 

The information collected and recorded by Collectors 
under section 9 of Regulation No. VIL of 1822 was 
intended to be utilised in the Courts of Justico 
in determining the rights of litigants before them. 
The words “tho real nature and oxtont of interests ” 
in that section wero peculiarily applicablo fo the 
case of mortgagors and mortgagoes, therefore, the 
entries in the khetwats and khataunis aro admissible 
in evidence in proof of amortgngo, both under that 
section as well as under section 35 of the Evidence 
Act. ROBERT SKINNER V. CHANDAN BING, 6 A. L. J. 


197 215 
Religious Endowments Act (XX of 


3), S. T—Suit for accou i i 
— Mamta inab!e by ey i Bee rae ee 
A suit is maintainable by tho Committee of o 
mutk appointed under section 7 of the Religions 
Endowments Act against a tehetldar for acconnt. 
HARI BALLAB Bose v, Gorr Naru Ratu, 9 C. L. J. 686 





635 
— Institutlon—Snuit for removal of 
Mutwalli and Imam—Change in religious opinion— 
Limitation—Starting point-—Gontinuing wrong, w he- 
ther change of religious viows is. 107 





Daami Gessairs—Custom 

Tolunt i wee 
oruniar offerings m 

the dga Khan are for his sole SA bika in aie 
tions to be maintained by the Aga Khan—Succession 
to the estate of tho Aga Khan—Faith of the Khoja 
Jollowers of the Aga Khan—Religious belief—STistory 
of the Aga Khan family— History of the belief cf the 
Shia, Imami, Ismailis— Asna Ashris,” “ Panchtan” 

Sunnis,” “ Shias,” and “Ismaulis,” meanings of. 

The offerings made by his followers to the Aga 

Khan for the time being are intended by them to be 


of inheritance 
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Religious Institution—concld. 


for his own personal use and benofit. Those offerings 
are made to him from a feeling of deep venera- 
tion and reverenco, the object of them being that 
while onthe one hand he is to tako them for 
himself, they on the other are to reap the bene. 
fit of them, whether it be of a temporal” or a 
spiritual character. 

Succession to the estate of the Aga Khan is mob 
joint. : 

The relations of the Aga Khan for the time be- 
ing are not entitled tobe maintained by him asa 
matter of right, but only ns a matter of graco 
and favour. - 

The Khoja followers of the Aga Khan recognise 
him as their Hazar Imam, being on tho gadi of 
Hazrat Ali. They have ever since the date of their 
conversion followed the’ Shia, Imami, Ismaili faith 
and not the Shin, Asna Ashri faith. 

In determining whether the performance of any 
particular rite promotes any particular religion and 
benefits the members of the church or denomina- 
tion, or body who profeas it, the secular Court 
must act upon evidence of the belief of the mem- 
bers of the community concerned. 

O'Hanlon v. Logue, 1 Ir. R 279, referred to. 

The torms: “ Asna Ashns,” ‘ Panchton,” “ Sunnis ” 
“ Shias ” and “Tamailis’’ defined 211 explained. 

Histories of tho belief of the Shia, Imami, Isma- 
ilis and of the Aga Khan family sketohed. HAJI 
Brat v. Aca Kay, 1! Box. L. R. 409 7 


Rent, assesvment of, for fruit trees, 

For an equitable assessment of the amount pay- 
able by tho owner of the fruit trees for the occu- 
pation of the land, the amount of damage to the 
crops caused by the shade cast by the trees, and 
the valuo of the produce yielded by the trees are 
proper criteria. Ups SING v, GANE RAM, ö N. L. R. 


52 230 


Occupancy tenant—Wrong/ul dispossession by 
landlord—tliability of tenant fur rert Jor the period 
af dixpossession 
A landlord is not entitled to ront for the period, 

daring which tho tenant was excluded from pos- 

session of the holding owing to the landlord’s own 
wrongful action. 


Kadumbinee Dossia v. Kasheenath Biswas, 13 W. R. 
338, followed. 


Mahomed Majid v. Mahomed Ashan, 
referred to. 

Mussumat Ranee Surno Moyee v. Shooshee Mokhee 
Burm'ma, 12 M.I A. 244; 11 W.R. 5 (P C.) ; 2 B. L. R. 
10, distinguished. Monax Lar v. Muxar, 6 N. uE 
47 


Exproprietary tenancy—Rent not determined by 
Revenus Cowrt— Cor enant to pay rent at certain rate 
—Faw rate. 


The defendant sold his ramindarı rights to the 
plaintiff and in tho salealecd covenantged that if pos- 
session of the si, land was not delivered, heshould pay 
rent for such land at the rate of Rs. 12 abtgha Po- 
sseasion of the sir was not delivered. Tho plaintiff did 
not obtain a determination of the defendant’s rent 23 
an exproprietary tenant under Act XII of 1881, Wit 
the rent covenanted to be paid was fair rato of 
rent; aS . 





28 C. 205 





% 


se 


mw. 
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Rent—concld. 


Held, that the plaintiff was entitled to recover rent at 
the stipulated rate unless the defendant could show 
that the covenant was obtained from him by fraud or 
that it was contrary to law The mere fact that tho 
plaintiff had not apphed to the Revenue Court for de- 
termination of rent did not affect tha claim. Shaikh 
Rahat Ali y Ghulam Rasul Khan, Second Appeal 
No. 810 of 1888, decided on 9th July 1891, followed. 
Sexo NANDAN Ral t. THAKUR Rar, GA. Ted: 1615 
5M. L. T. 847. 31 


s Suit for——Aosignee of reni—Limitation 
—Bengal Tenancy det- (VILI of 1886), sch. UI, 
art. 2 (b’ and 3, 184—Limitation Act (XV of 
1877), sch. H art. 110 


Rent does not lose its character ag such merely 
by an assignment of it by the landlord toa third 
party 

Siris Chandra Bose v. Nasum Quazi, “40. W.N, 
857 (F. B.) and Sheikh Munsar v. Loke Nath Roy, 4 
0. W. N. 10, followed. 

But a suit by the assignee to recover such arroars 
does not fall under art. 2 (b) of sch. TII of the 
Bengal Tenancy Act, but under art. 110 of the 
Limitation Act, 1877, sch TI, and the plaintiff 
cannot take advantaso of tho longer period of 
limitation allowed by the Bengal Tenancy Act. 

Mehendra Nath Kalamoree v. Koilash Ohandra 
Dogra, 4 0. W. N. 605, followed. ÅHMEDULTAH 
Buvrya v. KANINUDDIN PATWARI 989 


. See LANDLORD AND TENANT. 

——— Recovery Act (X of 1859), ie 
m S, 33 206 

Res Judicata—Decce in rent swit— Question of 


annual rent payable—Ex-parte deciee—Civil Pro- 
cedure Code (Act AIF af 1882), 5 13 








Whether the decision as rogards the amount of- 


rent payablo annually in a previous smt operates 
as tes gudicata must be determmed with reference 
to the question whether the issue in the previous 
suit related to the amount of rent parable for -a 
particular period or to the rent payable for the 
full term ot the lease ‘In the former contingoncy tho 
decision is not res judicata; in the latter ovent, 
itas. 


tajendra Noth Ghose v. Tarangint Dasi, 11 C. L J. 


248 and Brohun Priya Choudhurani v. Bhaba Sundari 
Debya, 28 C. 318, followed. 2 


An e-parte decree operates as ses judicata uot 
only as regards questions which were substantially 
and diroctly in issuc and hed been decided, but 
also as regards points which ought to have been 
taken in defence and-were not taken in defence 
by the absent defendant. . 


Shyama Charan v, Alrinmay:, 81 C. 79, followed. 
Modhusuden Shaha v. Brae¥16 C 300 (F. B.), ro- 
forred to. Beris BEHARY r. Hada UHANDRA 11 


yy Decree by consent—Setting aside 
Ground of fraud—Separate Suit—Ground of 
glorical crror—By motion or review—Appleation 
for revic®, disigissal of—Subsequent suit 129 

Ld 


4 
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- SIONER, GONDA t Buagwan, 12 0. C: 124 
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Res Judicata—contd. 


oe — Rent guit—Bengal Tenancy Act 
(TIH of 1885), s. 51. 
The gencral rule is thata decision in a previous 
rent suit as to the amount of rent payable, does not 


` operate as res judicata in n-suit for rent of subse« 


quent years, although it may give rise to a presump- 
tion under section 51 of the Bengal Tenancy Act. 

Kali Roy yv. Partap Narain, 60 L. J. 92, followed. 
BISHAMBAR BOY v. LAKHATULLAH SHEIKH 160 
—_—— Suits for arrears of rent—Tenants 

not pleading proprietary title—Subsequent suits in 

a Civil Court for declaration of title. 218 
—_—_— Grounds of previous decision erro. 

neous, effect of. : 

Whore a question has boen finally decided bet. 
ween the parties, tho fact that the grounds given 
for ‘tho decision were erroneous does not prevent the 
matter from. being vese judicata. DEPUTY Cosais- 
297 

Appellate decree of Collector iri 
rent suit—Question of proprietary title raised— 
No appeal to District Judge—Subsequent suit for 
declaration of title in Civil Court 353 
Decree of Revenue Uou t—Resump~- 

tion suit—Subsequent sit for declaration of tutle— 

Ciril Court—aAdmission in plaint that certain per. 

sons were parties to a previous litigation, whether 

bending on plamntiffs-—Defendaré to prove that the 
plaintifs were parties to the previo litigation 
which ho sets up as u bar to the second swt—Agra 

Tenane Act (Il of 1901, Local), oz. 199, 200, 201, 

sch. IV. 

Tho defendant, a :amimdar had brought a suit 
in the Revenue Court against Kamta Prashad, ono of 
the plaintiffs, for possession of tho land in dispute 
on the ground that it was a rent-free land which 
ho was ontitled to resume. Ho obtained a decree 
and in execution theroof cjected not only Kamta 
Prashad but all persons, plaintiffs in the present 
suit, who suc for a declaration that they are the pro- 
prietors of the laid and that they were wrongly 
ejected and should be put back in possession, In 
heù plaint thoy wrongly or rightly put down “jumla 
nudayan farig mugadane mal the”, though the judg. 
mont of the Revenuc Court itself showed that they 
were no parties to that swt - 

Held, that the suit was not barred by res judicata, 
A suit for a declaration that the plaintiffs woro tho 
owners of & certain piece of land and that they wanted 
to be put in possession was not contemplated by the 
fourth schedule of the Agra Tenancy Act and was not, 
cognizable by a Revenue Court <djudhia Prasad v, 
Sheodin, 4 A. W.N.75; Inayat Ali Khan v. Marad Aly, 
25 A W. N 103; Ash raf-ur-risoa v Ali Ahmad, 26 A. 


ee 





“GOL; Ranı Kishore v. Raja Rum, 24 A. W. N. 100; re- 


ferred to. Soctions 199, 200, 201, of the Agra Tenancy 
Act, havo no application to a suit against a rent-freo 
tee. Salig Dube v. Deoki Dube, 27 A. W. N. l; 
eni Pande v. Haja Kausal Kishore, 27 A. W. N. 6, 
referred to. 
A mis-statement in the plaint that cortain persons 
were parties toa previous litigation was not binding 
upon them, Itis for the defendgnt to show that they 


were directly or indirectly represented in the pre-. 


vious litigation which he wants to set up as a bar to 
tho subsequent mit. Iasir Gazi v Sonamonee Dassee, 
6 ©. 31, 1eferred to Bacucur Lat 2. 
Masip-ubpau, 6 A. L. J. 527 


MUHAMMAD | 
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Res jud eatas 


ua Redemption swit diemissed for de- 
fault of payment—fecand suit barred. 

Where the decree in a redemption suit provided 
that in default of payment within a specified time, 
tho plaintiff's suit should stand cismissed, if it 
was dismissed m default of payment, the matter 
would be res gudtcuta between the parties, and a 
second suit would be barred. 

Roy Dhuhur Doyal v Sheo Ghulam Singh, 22 W R 
172, Vedapwath v. Fallubha Valya Raja, 25 M. 
800, and Siaram y Mudho Lall, 24 A. 44, F. B. 
referred to. AUGHORE KUMAR GANGULI c MOHAMED 
Mussa 662 
hm £ee C. P.C, 1882, s 18 AND C. 
P. C., 1908, & 11. 


Revenue Sale Law (Act XI of 1859), 
ss. 5, 6, 7—Nolices, service of— Certificate of ae 
—Evidence conclusiie—Bu ef sui! to act aside sule— 
Pullic Demands Recovery Act COU of 1868 3. C) 
6-8 
In a sale for arrears of revenue, after the certificate 

of title has been issued to the purchaser, section, 

8 of the Public Demands Recovery Act will operate 

as a bar to a suit to set aside the salo on the grouud of 

ivregulanty in serving’ and posting notices nnder sec- 
tions 5 6, and 7 of the Revenno Sale Law. 
Shourutton Singh y. Net Lol! Sahn, 80 C 1;6 

0. W. N. 689, followed ` 
Bat that ‘section has no application in a case 

where the notices under section 6 of the Revenuo 

Salo Law had beon affixed less than thirty days 

before the sale. 

Bal Mokoond Jall v Jirjudhun Roy, 9 C, 277 and 
hala Mobaruck Lal yv. The Secretary of State for 


India in Council, 11 Č. 200 (F. B.), followed. ier : 








MAD ABDUL AZIZ t. BAIJNAIH Oo 
r ss. 6,7 380 
Review. See U. P.C ,ss 628, 624. 





s application for, will lio to attack n decree 
.on tho ground of clerical error or inadvertent state- 
ment of decision 129 
Objection as to admission of a roview 
petition by a Small Cause Court—Whether the High 
Court can go into suth objection in revision 488 
Revision (CIVIL) —Misa pplication of suling a 
materal u regulirity—Punjab Courts Act (ATI a} 

1884), < 70 (1) (a). 

Tho misapplicationof # ruling isa material wregu- 
larity within the meaning of section 70 (1) (a) of the 
Punjab Courts Act. Mur CHanne MUHAMMAD, 45 
P.R. 1809; 68 P. W. R. 1909; 66 P. L, R.1909 76 
—_—— at instance of person not party 

to proceedings 23 
-High Court will not mterfere 

when other remedy open to applicant 284 

—— Order of Assistant Collector, 
first class, in cxocution of decree—No appeal to tho 
District Judge—No revision to the High Court from 
an order of Revenue Court 377 
Objection as to admission of a 
review petition by a Small Cause Court—Whether 
the High Court can go into such objection im revi- 
sion 




















Power of High Comt to mtor- 
fere with an order rejecting an insolvency applica- 
tion for want of jurisdiction Z 85 

. SeeC.P. C, 1882, s 622; 
“and O, P, O., 1908, g. 115, 
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Reviston (Criminal)—when High Court will _ 


interfere with proceedings under 6. 110, Cr P. C. 

r 225 
——-—— Discharge ~ Revision — Disturb- 
ance of findings of fact—Abuse of process—Civil 
claim-——-Men of position—-Law -825 


-—. WE Cr. P. C., 1908, ss. 437 











AND 439 

Right of sult of one co-sharer to sef aside patmi 
sale-—.Purtiea— Minox plant §—Limitation Act (BY 
of 1877), 8 8. 


One co-sharer of a patni taluk may sue alone to 
set aside the whole anction salo of it on tho ground 
that it is legal, based on fraud and without juris- 
diction, especially if all the co-sharers are Parties to 
the suit. 


Therefore, where such a suit was filed moro than 
‘one'year after the sale, by two minor co-sharers and 
some othor adult co-sharers: Meld. that tho suit at the 
instance of the two minor plaintiffs will not be barred 
and that section 8 of the Limitation Act, 1877, had no 
application to the case. 

dAnnoda Prosad Ruy v. 
distinguished. 
AdJIS 


Ensiine, 12 B. L. R. 870, 
GANGADHAR BARKAR Y KHAJA aera 








Execution salo—Judgment-debtor having 
no saleable mterest—Snuit by purchaser for recovery 
of purchase-money . 559 








for account against late common mang- 
ger—Same men plamtiff and defendant 597 


Brench of trust—Action—Relief TOI 
Riwaj-l-am—Effect of entry SDR 





instances 


Sale, agreement tu set aside—Assent of Couit— 
Power of parties to modify—Court cannot vary terms 
aithoxt consent of both parties S 


Whero the dooree-holder hus purchased some pro- 
perty of tho judgment debtor in execution of the 
decrece and tho judgment-debtor has applied for tho 
sotting aside of the sale, if initially an agreement is 
entored into by the parties with the assent of the 
Court to the effect that the sale would be set aside on 
payment to the decree-holder of the whole amount of 
the decree with costs, then 1f is open to the parties at 
8 subsequont stage with the approval of the Court to 
modify that agreement. But the Court cannot, at the 
instance of one of the parties and in spite of tho pro- 
test of the other, vary the terms of the agreement 
Harakh Singh v. Saheb Singh, GC, L J 176, followed. 
OHANDANBALA DEBI 4 PROBODH CHANDRA Ray, 36 O. 
422;9C.L J. 251 338 


or mortgage—Morigage without posressoin— 
Possession subsequently giutn to mortgagee, 





When land is mortgaged without possossion, and 
possession 18 subsequently given to the mortgagec, 
the burden of proving that tho transaction in which 
possession was given was an, outright sale lies in tho 
first instance on the mortgagee. Tho burden may be 
shifted by proof of a repprt of an outright sale made 
to the thuqyi, or ky evidence of other felovant facts. 

Ko Po Wun v. Pe, 11 Bur L. RB. 87, followed. 

Ma U Jit y. Maung Po Su, 8 Rri L. R. 189p 
Maung Po Te y, Maung Po Kyaw, 1 L B R. 215, 
Ma Dun Ma v. Maung Kyaw Zan, 11 Bur L. R. 238, 
referred to. Ma Dux t. LU 0,5 LH R, 48 535 
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Sale—concid , 


or mortgage— Nale with contract of re-purchare 
—Construction of document 9 
- in execution—Anuction helt ata time aud place 
different from that proclaimed —Nale, whether void 
—Irreenlarity—Illegality 459 
omens Judgment-debtor having no saleable 
interest—Suic by purchaser for recovery of pur- 
chase-monoy—Right of smt 559 
oo Purchaser's interest—Whether re- 
corded tenant represents holding (Question of fact 
—Must first be determined 9 
dee C. P. C., 1882, 53. 310A, 311, 














315, 316, 317. 

Sanad, Mllklat, construction of—Babua allow- 
anres —Proper/y not separ vel from zemindari— Pay. 
ment of Road Ceas by zemindar—Vuluntqi y payment. 
Grants by way of Babua allowances by milheat 

sands to the younger sons of a Rajaare different from 

absolute grants, because the Government revenue is 
payable to the Raja, the property never being sepa- 
rated from the zeminđdari at all 

Babu Ganesh Dut v. Maharaja Maheshuar Singh, 
6M I. A. 164, followed. 

The Raja for the time being cannot, by any act 
of his own, diminish the profits of or impose a lia- 
bility on the property granted, but the case of a 
Cess imposed by Government onthe property isa 
burden which the grantee must bear, and if the 
Raja bas paid it, he is entitled to recover it from 
the grantee who cannot plead that the payment by 
the Raja was voluntary and not recoverable. GIRI- 
DHARI SINGH v MAHARAJA DUCHMESSUR, O C L.J 412 








Sanction to prosecute granted by Ool- 
lector in an unappealablo case—Revocation of 
sanction by Distmet Judge— Jurisdiction 

nt aman Sanction given on mere 
suspicion—No direct evidence as to abetment of 
offence—Legality of  sanction—Application for 
sunction, what must contain 467 

See Or. P. C, 8. 195. 

Search warrant to be issued—Court 
—Magistrate may himself scarch—Scheme as 
regards scarches 

Secretary of State for Indla—Liability 
for a tort committed by a servant of Stato Rail- 
way 3 

Security to keep peace ou expiration of 
period of imprisonment or transportation—Juris- 
diction of Sossions Judge to order imprisonment in 
default of security before expiration of sentence— 
Failure to give notice to accused a fatal pi 


Sedition. See P.C.,s 124A. 

Specific Relief Act (I of 1877), S. 42 

~~ Declaration uf title-—Ejec'ment outt—Lessee in pos- 
gescon—Ter m of lease not eaprred—Suit agains? tres- 
paar, 

Where before the expiration of the term of a lease 
the lessor sought to eject a third person who had 
dispossessod his tenants Held, that tho suit so far 
as it related to immediate posgcssion was not main- 
tainable, but the lessor was ned to a declara- 
tion of his mght under section 42 of the Specific Re- 
ef Act C. /. Døria v. Kazee slbdool Hamed, 8 W. R. 
66; Ramanadan Chetti v. Puh Kutti Servai, 21 
MMe 288 ; Sya Ram v, Ram Lal, 18 Al 440, referred 
to. è 

e e 
4 
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Specific Rellef Act—concld.. 


Such declaration would not alter the nature of tho 
sut GHULAN Hussain r. BHUHANMYAD Hessarx, 81 
A 271; 6A. D. J. 177 209 








——— Sa 42—Suit for decluration— 
Plantiff able to sue for posseagiun 


A plaintiff, who might and ought to sue for po- 
ssexsion of property, cannot be granted a mere de- 
claratory decree nunj Behari Praradje v. Beohutlul 
Hialal, 28 B. 667, Sakharam Krishna v Collector of 
Ratnagui, 28 B 332, distinguished. YESHWANTA v. 
SITARAM, GN, L. R. 79 2 


——— S. 42—Denial of plaintiff's 
right in written statement—Cause of action 419 


E S. 54—Olaim for injunction 
must be based ou contract or right of property 
241 
Stamp Act (II of 1899), s. 2 (5) (b), 
arts. 6, 15, G2—Agreement to lend monry— 
Bond—Obligation—Tranvfer of mortgage—A greement 
to lend—Spevific performance Damages, 7 
The transactions comprised in a document consisted 
ofa transfer of mortgage by one S to a Company 
A and an agreement tater a/ia that the Company 
shall lend money at the reqnest of S for making 
improvements &c., to certain Cotton Mills up to an 





' unascertained though ascertainable amount and also 


such money as may be required for Working that 
Mdl- 

Meld, that an agreement to lend money for making 
improvements ctc., is note bond within the meaning of 
section 2 (5) (b) of the Stamp Act, inasmuch as such 
an agreemont docs not create an obligation to pay 
money within the meaning of this clause. 


The document is only liable to duty as a transfer 
of mortgage and as m agreement, 


Obiter— An agreement to lend money is not capable 
of specific performance and creates no debt though 
the breach of it may give riseto a claim for damages, 
Sichel v. Mosenthal, (1862) 80 Bear. 371 and South 
African Territories v, Wallington (1898), A. O. 809, re- 
ferred to. HITVARDHAK COTTON MILLS vV, NORABJI 
Dixsuaw, 33 B 426; 11 Box L. R. 386 432 


—— $8.5, 35, sch. I, art. 5 
Exemption (a)—Agreement insufficiently 
atamped whether cun be admitted on payment of 
peralty—Agreement compricing seceral distinct mat. 
ters, 

A document purporting to be an agreement for the 
salo of fish to be caught from the sea was executed 
by 81 persons : 

Held, (1) that it was uot an agreement relating 
to the sale of goods exclusively ro as to brang it 
within sch I, art. 5, Exemption (a) of Act II of 
1899 

(2) that it wag nob an agreement comprising or 


relating to several distinct matters within the moan. 
ing of section 6 of Act Li of 1899. 


(8) that the Court had jurisdiction to admit tho 
document on payment of tho duty and penalty as 
provided 1m section 85 of Act II of 1899, Roprt- 
GUEZ r Fernanpez, 5 Al. L. T. 135; 19 M. L. J. 85 


481 
S. 35 48] 
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Stamp Act—concld. 


———— $. 57 (D and sch. I, art. 
30 (a)—Attorney—Advocate—Exemption of enrol- 
ment fee. 

B did not serve his articles in India, and at 
the time of his enrolment as an Attorncy of tho 
High Court he paid Rs. 250 under article 27, 
schedule I of the Stamp Act I of 1879. Subse- 
quently he paid Rs. 500 on his enrolment as an 


pa 














Advocate. He now claimed a refund of this amount. 
Held, that the amount should be refunded. In re 
R. A. Baxter, 86 C. 6453.9 C. L. J. 621 843 
sch. I, art, 6 432 

— art. 15. 432 
——;—— art. 30 (a) 843 

art. 62 432 





Statute—Creating special right —Formalities to 
be obsoreved—Streot observance necessary 6 

of Frauds, S. 7—Evidence Act 

suspends, section 7—'I'rusts Act, 8. 2 repealed, >d 





Step-in-ald of execution—Application 

to be paid out of sūle-procceds 102 

SEES s application for, must be 
for relief which Court can grant 9 

= c —__——Application by assignec 

of mortgage-decree to be brought on record 433 


Succession Act (X of 1865), s. 282— 
Duty of executor to pay all debts equally and rate- 
ably—Rights of creditors, See ADMINISTRATION 
Suir ` IGI 

—___——- Certificate Act (VII of 

889), ss. I, cl. 14, 7, Cl. 3—Hindu Law 
—-Will Evidence of will—Procedure—Crant of ce- 
tificate—Oral will set up. 

Whore an application was mado under the Succos- 
sion Certificate Act (VIL of 1889) and to oppose that 











application on oral will of the deceased owner of: 


the estate was set up: Held, that the Court trying 
that application had jurisdiction to try the question 
whether or not thero was a will.” 

Where there was evidence to show that the deceased 
dictated a draft of the will tho contents of which 
werc explained to him.aud algo that he appointed a 
person trustee aud asked him to accept the trust 
under the will, but died only o few days after, without 
executing the will: Held, that he could not be said to 
have died intestate. t 

Under the Hindu Law it was not necessary that a 
will should be exeonted by tho testator. JANKI r. 
Karru Mar, 31 A. 236; 6 A. L. J. 171 213 


Suit, scparute, will lie to set aside a decreo‘on the 
ground of fraud I 
Partnership—Decreo obtained against firm— 
* Second suit agaist individual partners not main- 
tainableo-—-Snit making defendants liable in one 
capacity cannot be decreed against them in another 
capacity 146 
Public highway—Procession with musio— 
Obstruction—Special damago—Maintainability of 
suit without such damage 494 
-for acconnt—Limitation— Commission on sums 
decreed . _ 597 


See LINITATION. 
< See PARTIES. 
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regarding biundary dispute —Proper procedure 
in cures where identity of land in ques‘ion—Inspec- 
tion of site by Coxrt—Cirr! Procedure Code (Act XIV 
of 1882). & 171—Potwer of Court to call additional 
witnesses— Drocietion 


In case of a boundary disputo, or when 
there is any possible doubt ubout the jidontity of 
the lund in suit, it is essential that a good plan of 
the land should be put in Tho Judge should Mso 
either visit the spot himself or issuc a commission 
for local enquiry , 


In such cases the Court should make frec use of 
its powors under section 171, ©. P. C. Po Gyr 2. 
Mauxe Paw, L.B RL 


Surety for another to keep the 
peace--Liability of surety--Forfciture óf bond 


592 
—————-—— under the Punjab Chief Court 
Rules and orders Ordor’ LXVII, Rule IL 
(2) —Fistont of surety’s liability—Liability  co-. 


extensive with primary liability—Liability when 
and how far enforceable 959 


Tenant— Plaintif—-Proof of tenancy when his lease 
mad misgible-—Poesession—Title against trespasser den 
fendant—Pleading-. 


It is open to a tenant to prove his tenancy aliwude, 
whero the leago granted to him 15 inadmissible for 
want of registration or otherwise 

Lala Surabh Narain Lal v. Outherine Sophia, 1 0, 
W. N. 248, and Fazel Sheikh v. Keramuddi Sheikh, 6 
0. W. N. 916, followed. i 


Where the possession of fho pluntifs us tenants 
coulinued until thoy were ousted by tho defendants 
who were trespassers. Held, that the possession was. 
a sufficiently good title against the defendants, although 
the written mokurara leaso in the plaintiff’s favour 
was not admissible in evidence. ` b 


Pemraj Bhavaniram v. Narayan Shivram Khooti, 6 B. 
216, referred to. Bexi MADHAB CHRISTJIAN v. RAJ 
CHANDRA Pan 1 202 


————— Licensee from Railway Company to cut 
grass from cmbankment is not a tenaut 


— Surrender—Lease for definite term — Cluse 
„prohibiting surrender—Ziansfer of Property Act (IV 
of 1882), s. 111 (h). > 4 


Whore a lease is for a deflmto term und there 
is,an express clause in it prohibiting surrendor dar- 
ing the pendency of that period, tho lesseo can- 
not surrender before the expiry of thetorm The 
provisions of section 111 (hk) of the Transfer of 
Property Act cannot apply to‘ snch a caso, they 





- apply to leases which can be surrendered MAHARAJA 


Siz JOTINURA Mouvun Tagore v. EMAN Ari, 9 O.L J. 


632 633 
Thak map —Primt facie case—Burden of proof— 


Chitta, admiscidilitu of, in evidence—Euidence det 


(I of 1872), ss. 13, $3. 

Thore aro certainly ‘tases in whichthe thek map 
is quite suflicient to raise a prima facis case on 
behalf of -the person pleading it and to put tha 
other sido to the task of rebutting that ovidence, 
but it would not be right in point of law jw 
direct the Court that it ought in uM cascs to 

e 


. 
t 


~ 
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Thak map-—concld. 


act on the last thak or survey map and to treat it 
as decisive in the absence of evidence to the contrary. 


Jagddindra Nath Roy v. Secreta: y of Sta’e for India, 30 
0. 291 (P C.); 30 I. A. 44; 7G, W.N, 198, fol-. 
lowed. 2 


Where the plaintiffs’ estate formed portion of 
a warganah in which the Government and othor 
landlords wero interested and the Government pre- 
pared a cehitla of the whole property and set down 
against each plot to which of the various estates 
it belonged - 


Held, that although tho chitta doos not come under 
section 83 of the Evidence Act and cannot be re- 
garded as a public document, yet it may be used 
in evjdence under section 13 of the Act as being 
evidence of instances in which the rights now in 
controversy were recognised or asserted. 


Ram Chunder Sao v, Bunseedhur Naik, 9 C 741, 
referred to. 4 


Held, further, that the chittas are evidence even 
if their accuracy cannot be presumed ; for, it is the 
fact that they are evidence of the recognition or 
assertion of a right that makes the entry admis- 
siblo, and not the fact they have been accurately 
propared. NOBRNDRA KISHORE Roy v, LUTFUL Wg 


Toda Giras Allowance Act (Local 
VIIL of 1887), S. 5—Attachment and sale of 
Toda Giras allowance—“ Money likely to become 
due,” meaning of 


Toll—Power to levy toll assigned by a forcign 
state—'ipnis Pensare right—Immovable proport; 


Transfer-of Property Act (IV of 
1882), S. G—Chance as heir-npparent cannot 
ho hound or relinquished 865 


RENE 8. 52—Suit for specific per- 
, formance of contract for lease of immovable Propane 
is one relating to the property 6 



























S. 52—Misdescription of pro- 
pleadings—Applicability of doctrino of Lis 
rtgage suit—Continuation of ls after 





8. 53—Tranfer to defraud 
aud—Suré Jor posessin by tranaferto— 
ity of suul—Pubiie policy. 


rty is transferred to a person simply as 
nd the ereditors of the transferor the 
ot maintain a suit for possession of the 
veyed to him. The rule is based on 
blic policy which discourages suits by 
ver property or enforce a contract in 
ich they have no true title or right, and 
not be applied without allowing the 
bgnefit by it. ` 

1 Krishnayya v. Chundiw*Fapayya, 20 M. 
ed to gud followed. 


n v. Johnson, Cowper 343 and Zwckmidas 
v. yeui Canji, 5 B 295. referred to. RAGHA- 
HETTY % ADINARAYANA CHETTY, 32~M. 323 6 
77 k ` 
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Transfer of Property Act—contd. 


e S. 53 (2)—Gift to defraud 
creditors—Suit to set aside yift—Onug f proof, 

Ina suit to set aside a gift alleged to have been 
made with intent to defraud creditors, where judg- 
mont has been obtained by plaintiff against the donor, 
the onus is on the donee to show that the donor was 
in a position to pay his debts apart from the property, 
the subject of the gift. Ourpampara Poruan T. 
POONGAUANAN 813 


L S, 54-—Ssile of land worth 
Ros, 100 by oral agreement—Sale inoperative to create 
charge—Civil Procedure Code (Act XIV of 1882) 
8. 276—Attachment—Registered conv*yince areenled 
after attachment—Alieratum void. 


P attached a piece of land in execution of a 
decree against H. on the 5th May 1907. Previous 
tothe attachment the land had been sold to plaintiff 
by an oral agreement; but the registered-decd of 
sale for Rs 100 was executed on the 8th May 
1907, subsequent to the date of the attachment: 
Held, that nnder section 64 of the Transfer of 
Property Act a valid sale or transfer of ownership 
could only bo effected hy a registered document, 
as the land was worth Rs. 100; the oral agreement 
did not of itself crente any intorest in or charge 
on sach property. Therefore, the sale was void 
under section 276 of the Civil Procedure Code, as 
against the decree-holder’s claim enforceable under 
the attachment. Sit Py v., Ma Say, 6 L. B. R. 6 350 


—— S. 54—Immovable property 

valued at less than Rs. 100—-Drlivery of property aub- 
sequent to pissing of conatd*ration—Unregistered deed 
of sale—Validity of sale—Regietration Act (IL of 

1877), 8. 49-—Unregistered  document—-Admissiblaas 

evidence of intention of parties. 

A sale of immovable property can be effected 
by delivery when the valuo of the property is less | 
than Rs. 100; and the facb that an unregistered 
conveyance had been executed and consideration 
paid threo years bofore actual physical possession 
was delivered, will not weaken tho offect of the 
delivery of possession. 

When a salo has been effected by delivery of 
possession on an unregistered document which may 
unnecessarily have been execnted, the document 
ean be rofcrred to as evidence of the intention of 
the parties. 

Makhan Lal Palv,Bunku Behary Ghose, 29 C. 623 
and Gunga Narain Gope v. Kali Ohurn Goala, 22 0, 179, 
referred to. BHAGABATI BWARNAKAR V. SAKHI BAISH- 
NABI E 413 
~ m S, GO— Clog on redemption— 

Laana adrance to morigagor as personal debts— Cur- 

ditiox that redemption should not take place before 

re-paymen’ of personal delta— Validity af condition, 

Where, in addition to the mortgage debt, the 
mortgagor had borrowed moneys from the mort- 
gogeeon the condition that he shall not redeem 
the mortgage beforo paying off the personal 


debts : 

Held, (1) Per Chandavarkar, J.— That such a con- 
dition is a clog on the equity of redemption 
within the terms of soction 60 of the Transfer of 
Property Act, but it is enforceable in respect of 
transactions effected prior to the operation of that 
Act 








’ 
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Transfer of Property Act—contd. 


(2) Per Hoaton, J. Tho mortgaged property under 
the condition had become a security for the repay- 
ment of tho personal debts, because the mortgagor 
had agreed that the property will not be redeemed 
until the personal debt were paid. And though a 
security in this form is not so effective a security 
ng to enable the mortgagee to sell the property 
in order to recover the money, yet it is a very 
good security if the Conrts will fulfil the intention 

-of the parties and give effect toit HIRALAL v. 
NARSILAL, 11 Bom L. R. 318 
s. 60 
Se aan S. GO—Redemplion of portion 

of martgaged pioperty not allowable, 

A suit to redeem only a portion of the properties 
"mortgaged ia not maintainablo under section 60 
of the Transfer of Property Act. 

Hall v. Heward,32 Ch. D. 430, referred to. AT- 
GHORB KUKAR Gancrirt. MOHAMED MUSNA 662 


s.67—Fnforcememt 980 


a —— S. 83—Deporis of morteage- 
money 834 


` 630 














—— S. 83—Deporit of mortgage- 
money by mortgagor—Full discharge—Withar aral 
. of depoat mney by mirtgagee, effect o“—Extoppel, 
The mortgagor deposited a certain sum of money 
under section 83 of the Transfer of Property Act, 
in full discharge of a certain mortgage. ‘The 
mortgagee informed the Court that the amount 
deposited was insufficient and prayed that the 
mortgagor be required to deposit the balance. Sub- 
tently the mortgugec’s agent drew out the money 
which was applicd to the mortgagec’s own use. 


* Held, that the mortgagee was estopped from 
‘suing for the balance, a3 the money which was 
lodged in full discharge of the liability conld only 
be drawn ont by the mortgagoe in full discharge 
of that liability, and the Court had no jurisdic- 
tion, save with the consent of the mortgagor, to 
permit the money deposited to be drawn out of 
Court on any torms other than those imposed by 
the Statute. RAM CHANDRA MARWARI t RANI KESHO- 
BATI KUMARI, 10C L J.1; 8A. L J 617, BM, LT. 
1; 11 Box. L. R. 765; 13 C. W. N. 1102; 38 C. 840; 
19 M. L. J. 486 935 

662 


<< SE S. 85 

mmm aan $8. 89, I0O4—No rules 
made by High Court under g. 10/—Sale held in 
pursuance of an order under s. 88—Application of 


B 3104 of Civil Procedure Code to such sale 

———— §. 89 433 

— mMM Sa 9O—Purchaser from mort- 
gegor—Part of punrehase-moucy left with tho pur- 
chaser for payment to mortgageo—Personal liabil- 
ity of purchascr—Sale of mortgagee rights 460 


S. GO—Mortgage decree di- 
recting recovery of balance from judgment-debtor’s 
other property—Mortgaged property not proceeded 
against— Whether other property can be proceeded 
against in the first instance—Decree-holder’s power 
to treat direction for recovery of balance as a 
money-decree—Asaignment of decree—Registration 


SIJ 

















tentene rer a 
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Transfer of Property Act—contd. 


———— SS. 92, 9D3—Anplication to 
enlarge time for payment—aA pplication tr the Cwt 
of fir st instance und not to the aj pellate Out, 





When a deereo for redemption under section 92 
of tho Transfer of Property Act, has been made by 
an appellate Court, an apphention ander section 93 
of the Act for enlargement of time for payment of 
money mustbe made to the Court of firet imatafice 
and not to the appellate Court. 

Sheo Naram y Chunn Lal, 23 A. RB, followed 
Babu Prasad v. Khialı Ram, 1906 A. W. N. 203, ds- 
sented from. RAM DHANI ant e. LALIT Sinen, 6 
-A L J. 251; 31A 328. `’ i 








— S. 92 630 
sS 93 220 
~ S. 93—Decree not absohito 

whether capable of execution - 296 


—— S. G3— Redemption of usu- 
Jruc'nary mortgage— Decree firing time for piyment 
—Payment net made within the period fixed ~Izten- 
von of tunc—Right of redemption not catinguished, 


Ina suit for redemption of a usnfructuary mort- 
gage, the decree provided that the plaintiff should 
pay the sam decreed within 60 days. But he deposited 
the sum ın Court one day after the period had expired: 
Held, that the Court could, as a matter of course, 
extend the time upon an application made by the 
party under section #3 of tho Transfer of Property 
Act, 1882, and that such an application could be 
made even after tho period had expired It was not, 
necessary that the application should be mado in 
writing although it was desirable to do so Rargo v. 
Bhonshetti, 26 B. 121, referred to. s 


Held, further, that the only way in which a mort- 
gagee could extinguish the right of redomption with- 
out bringing a suit himself was to obtain an order in 
the manner provided by section 98 of Act IV of 1882. 
RAMBRICAH RAI? SARBANAND Rar, B A. L. J. 637; 5 
M. L. T. 390 466 
—— s. 99 980 
— S, 1OO—Charge—Vendor and 
purchaser—Corenant by Fendre to pay to a gurd 
person u certain quantity of rue annually 
muh thud perain hav a charge on the y 

























Where, in a deed of sale there wa 
under which the vendee was to pay a 
certuin quantity of rico annually 
covenant could not be enforced as givin 
the property gold Webb v. Muephersay 








ferred to, PUTTANNA t. KORAPOLU, 
— s. 104 
— $3. 105, 107 
Not lease 


A qabnliat which is only an und 
the prospective tenant to take the tena 
a lense as defined by gection 105 of thr 
of Property Act © 

Nand Lal v. Hanuman Daa, 26 A. 368, 
v. Jogendro Nath Ghose, 27 A. 138 gand Ti 
v Esuf Sahib, 30 M 322, followed 

Theiefore, whero the plaintiffs claim as 
to recover possession of certain proper fr 
defendants to whom they, the plainfiffa, hac 


(3) of the Act. 

Before the passing of tho amending 
(B 0), it was not open to tho Oourt in dealing 
with an application, under section 105 Bengal Ten- 
ancy Act, to consider the question whether or not 
tho land was subject to rent. When tho tenant took 
no independent step to dispute the entry in the 
record of rights by a snit under section 106 16 is 
not open to him to raise the quostion of his liability 
to pay any rent in answer to an application under 
section 105. 

Shambhu Chandra Hazra v. Purna Chandra Pal, 12 
C. W. N. 122 and Lachm Naram y Babuan Pandey, 
8 A. No. 2082 of 1906 (nnreported), followed. 

An application under section 105 of tho Act is 
nonvtheless an application under that section, even 
if n referonce is mado in it to section 620f the Act 
PREOBARAT NARAIN SINGH t Murat Ral 263 


s. 106 572 
s. 1O9AcI.(3) 263 
ss. 160 and 167— 

Protected interest—Tenure— Raiyata holding at fined 

rutes — Ocowpancy raiyats. 

A tenure is not a protectod interest within the 
moaning of section 160 of tho Bengal Tonancy 
Act. 

Por Mcokerjee, J—A rayat holding at a fixed 
rate of rent, after he has occupied the holding 
for twelve years, docs not become e sottled 7 ayut 
of the village and does not acquire a right of 
ocoupancy; and, thorefore, his intorest inthe ten- 
ancy ia nota “protected interest”. BHAUTNATH Nas- 
KARY MONNOTHO Nata Mmra,18C W.N. 10255 

















75 
—— ~ s. 167 675 
—— s. 178 415 


s. 184 989 

sch. III, art. 2 2 
98 

Berar Land Revenue Code, ss. 56, 

127, 171 (f)—Forfeiture of holding for arrears 

—Omirswn of an enpress deolarution of forfeiture in 

order for sale, effert of Jurisdiction of Civil Courts 

to question validity of sale. 

Under section 56 of the Berar Land Rovenue Codo, 
the mero existence of arrears of land revenue works n 
forfeiture and renders tho land hable to sale, and if 
tho Deputy Commissioner orders the sale of the hold- 
ing for the recovery of the arrears, the omission, in 
his order, of an express declaration for forfeiture, does 











notified by him, m 












e 

after the receipt of a notice from the landlord. 
Krishna Rao v. Gangabas, 5 Berar L J. 10, ex- 

plained. MartTI r. JAGANNATH, 5 N. L. R. 100 996 


——— s. 127 26 
———/ I7I1() 26 


—_ Pateis an twaris’ Law, S. 
20, J1oriso— Soc? atus, interpretation of— 
Suit for rights an? cedence enjoyed by patel 






barred. 

The words “so atus” m the proviso to sec- 
tion 20 of the Patels and Patwaris’ Law are 
intended to in „a pach matters as adoption and 
legitimacy, ot rights of precedence and tho 
like enjoyed/ , a patel as such. The effect of the 


proviso 18 that no one 18 to be precluded by the 
fact that thero 18 a patelship in the family from 
getting questions affecting his social status decided 
by tho Civil Courts to tho same extent and under 
the samo circumstances, as ho could claim deci- 
sion of them, if there was no patelship in the 
family Shiwaj: v. Mahadeo,3 N L R 181; Raoji 
v. Genu, 22 B. 844, relied upon. Nago Krishnaji 
v Balaji Narayan, 1897 Berar L J. 18, 
from. YxsHWANTA t BITARANM, GN. L. R. 79 


Bomb Bhagdarl Act (Bomb 
Act of 1862), S. 3—Void prossessor, 
mortgage—Mortgagor in possession as tenant— 
Tenancy agroemonts whether void 530 

— Civil Courts Act (XIV of 
1869), S. 16—C mpensation auarded by Cul 
lector under the Land Acguintion Act—Oollect: 
acad upheld by Asmetant Judge— Compensa 
claimed not exoeeging Rs 5,000— Course of appe 
Appeal les to the District Court and not | 
High Cows, 

Where a Collector’s award under the Land 
tion Act 18 upheld by an Assistant Judge on 
ant’s objection and the amount of com 
claimed does not exceed Rs. 5,0Q0 an appeal 
tho Assistant Judge’s decision lies to the 
Court and not to the High Court, © Lermi 
‘Aba Appaji, 32 B 634; 10 Bom. L. R. 924, f 
RANCHHODBHAI V. COLLECTOR OF KAIBA, 1 
R. 817; 33 B. 371 — 

































amma $$. 44 and 45—Raiyat 
brought on land by i1jaradar—Non-occupancy raiyat 

—E,e tment- Raiyat iblaixıny possession from ties- 

passer. 

As a general principle of law, a limited owner 
is not entitled to create a subordinate interest ‘to 
continne after the termination of his own interest 
in the property. 

But when an ijaradar having a limited interest 
brings a raryat on the land, the status of such raiyat 
is defined and his rights are regulated by the Bengal 
Tenancy Act, and he becomes at least a non-occupanoy 
raat, and can be ejectod only if one or more of 
the grounds meutioned in section 44 0f the Bengal 
Tenancy Act are made ont 

A rawit who has obtained possossion in good 
faith from even n trespasser is entitled to be 
treated as a non-occupancy rayat, 

Binad Lit Lakrashi v Kalu Bramanik, 200 708 
(F. B ), followed. Aran RISHI v. LAKSHMI NARAIN 


417 
a Sa AG 417 


Sn S, 49 (D)—Ejectment 
of under-ra:yat—Notice to quit necessary 417 


REIS S. 50—Presumpt ı o n— 
Permanency—Tenant trangferr ng non-transferable 
holding—Suit fir ajectment—l'resumption not ap- 
plwable— Transferability of tenuse—Payment of naz- 
rann—Tranefer without payment and without land- 
lurd’s consent-—Decree, form of. 

Where the landlord brought a suit for ejectment 
inst his tenant on the allegation that the latter 
g transferred his holding which 18 a non-trans- 
sable one to the other defendant Held, that the 
is not under the Bengal Tenancy Act and that 
resumption of section 50 cannot be extended 
suit 
moy Puokgt v Srimith Moya, 7 0. W. N. 
rat Chandia Ghose v Shyam Ghand Singha, 
V. N. 980 and Mohabie Prasad v Charles 
C. L.J 486761 Ind Oas. 112, followed 
remarkg of Maclean, O. J., m Demonath 
. Nebin Chunder Ghose, 60. W. N. 181 are 
dicta and nyot snfficientto disturb the line of 
ities. 

. 





















interest upon arrears 
one anna per rupee per 
, and it appeared that there wasa distribu- 
tion or apportionment of the rent subsequent to tho 
passing of the Act. 

fleld, that as tho obligation arose out of a ten- 
ancy created prior to the passing of the Act and 
as the apportionment was not destructive of the 
ongmal obhgation, nor did it bring into operation 
the provisions of section 67 of the Act, the tenant 
was hable to pay interest at the stipulated rate. 

4Teld, forthor, that tho recognition by the land- 
lord of the tonant’s acquisitision of interest in the 
tenancy, subsequent to the passing of the Act, 
together with the apportionment cannot be taken 
as creating a new contract. MADHUMALA T. ALFAZADDI 
Kazı, 100 L. J. 46; 18 0. W. N. 982 415 


——— 8. 85 (I) 654 
88. 93, 98—Common 


Munager—Right of suit for account against late com- 
mon Manager—Same wen plaintif and defendant— 
Suit for account—Limitarion—Limttation Act (XV 
of 1877), ach. II, arta, 89, 115—Commrssion on sums 
decreed 











The present common manager appointed under 
soction 93 of the Bengal Tenancy Act can sne the 
former common manager for an account, because 
the nght to sue for an account lies in the pro- 
prietors jomtly, and, therefore, in the co-owners 
jointly. 

Tt does not make any difference that the manager 
sued 18 himself a co-owner 

The rule that the same man cannot be plaintiff 
and defendant in the same suit, loses much ofits 
force in India, where the Courts are Oourts of 
Equity, when all the parties are before the Oourt 
and thoir mghts can be determined and adjusted. 


Premji Imdha v Dosa Doongersey, 10 B. 858 and 
Rustom Aspandyarj: Sethna v. Sheth Purehotumdas 
Chaturdas, 25 B 606, referred to. 


To such an account suit, art. 89, sch. II of the 
Limitation Act, 1877, is applicable and not art. 115. 

Hafizuddia J ondol v. Jadwnath Saha, 120 W.N. 
820 and Avghar Al: Khany. Ahurshed Ali Khan, 24 
A. 27 (P.C); 981. A. 227, referred to. 

Mati Lal Buse v, Amin Chand Ohattopadhay, 1 
O. L. J. 211, not followed. 
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Transfer of Property Act —concld. 


gibul:ats, but of which property the plaintiffs had never 
obtained possession Held, that the tenancy never 
really commenced and the yabulrats did not operate 
to transfer any mterest in the property. NILMAMUD 
SARKAR t. Bown CHANDRA 


S. 1O06—Landlord and tenant 
—Notice to gtit —Demand of enhanced rent or ejet- 
ment ta the alternative 


° Where the landlord m a letter asked the tenant 
to come to an agreement with him to pay an 
inercased ront, “ otherwise I shall tako steps to eject 
you at the expiration of this mouth and hence 
you consider this as 15 daya” notice expiring with 
he cud of this month”; eld, that this was a good 
otice to quit, GANGSA Dis Sit v ANANDA CHANDRA, 
30. W.N 146 5 






























——— S 106 656 

m 3, 1O7—HEffect of non-regis- 

tration of lease s 920 

F ——— Sa 107 994 
Fm ae S. III (b) 633 








S. I] 1—Fu fedture of tenancy 
—Serrice tenue—Tenant renouncing character a» 
vervice tenant—No notice necessary. 


Where the defondants, service tenants, renounced 
their character as service tenants by claiming the 
lands as their occupancy jote not only in tho pro- 
sent suit, but also in a previous case under section 
9 of the Specific Relief Act, and. they de- 
nied the title of the plamriff to resume these lands : 
ld, that the lease to the defendants had determined 

no nohice was necessary to ject them. SHEIKH 
vue CHABIN JAN BIBI 99 


eSpass-——-Ljyectment, suit for—Title based on 
110° possérsion—Poosessivn on date of trertin— 
ustei — Burden of proof, 

Where in a sait for the cjyectment of un alleged 
trespasser the plaintiff relies as hus title solely on prior 
possession, he 18 entitlod toa decree if he cau prove a 
possessory title with himself or his predecessor-in-title. 

Nand Ram v Narbad, 12 C, P L. R. 69, referred to 
and explained, 

But tho possession on which plaintiff 1ehes must 
extend up to the date of ouster by tho alleged tres- 
passer ; that is to say, before a plaintiff can succeed on 
moere proof of previons possession he must prove ouster. 

Hodson v. Walker, L. R. 7 Ex 55, at p 69, followea. 

Sawanart CHINKI, 5 N. L. R 33 25 


Trespasser —Ple.— Whether holding Irinyerable 
or not. 

Ina suit for tho recovery of a holding, if the defend- 
ant be a trespasser 1f 15 not open to him to raise the 
qifestion of transferabuity—a question which can be 
yaised only by the landlord or by persons deriving 
title from the landlord or by judicial proceedings 
held at his instance. 

Basarat Mandal v. Sabulla Blandal, 2 C. W. N. 279 
B.N, and dimbica Nath v Aditya Nuth,6 C. W N. 624, 
followed. 5 

Bhroin AU v. Gopi Kanth, 24 C. 355, 1C. W.N 

© 806, Durga dhalan v. Kole Prasunna, 20 C. 727, 
«lyouuddin Nasya y Srish Chandra, 31C, WON. 76 









ennd Muped Hossein v, Raghubar Chowdhry, 27 C. 187, 


nolgyee to, . 
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Trespasser—concld. 


Peary Mohuay, Jote Kumar, 11 C. W. N. 88 and 
diam Gopal Aditya Deby, Rajan Saedagar,6C.U J. 
43, distinguished. 


Where the plaintiff purchased only a portion of the 
holding. no question of transferability could arise. 


Kubi Sardar y, Chander Nath, 20 U. 590, referre:l 
to. NARAIN Kaura v, DINA BANDHU SINGH 


Mesne Proftte—Liability of trega 
passer for mesne profits—Method of calculation. 


Trespasbers in actual occupation of tho land ure 
bound to account for the profits of that land and not 
merely to pay a sum equivalent to that for which the 
land might have been let to others 

Ganga Prasad y, Gajadhar Prasad, 2 A. 651, 











dis- 
Sri Ran r. RAM Parcas, 12 0. C. 154 


Trust—Appropriation of debts—Payment of half 
notes—Whether operates as a virtual transfer of 
property in notes—~Intention of partics 


breach O0f—A4chor—Rehef. . 


Any extension or limitation by the Trastees of 
tho scope of a Trast, so as to exclude those who 
aic intended to be included or to include those who 
are intended to be excluded, ig really a breach 
and r vory serious breach of ‘Trust. Therefore, 
where the Trustees maintain that converts are not 
entitled to the benefit of the Trust Funds and 
Properties under their management, a suit by 
certain persons, who are not converts and whose 
right as beneficiaries is not denied by the T'rustecs 
but who maintain that the Trust Fand and Properties 
are also intended for the use of converts, to haye 
it judicially determincd whether converts qua con- 
verts (not whether this or that individual convert 
las any individual right) ure or are not entitled to 
the benefits of the Trust Funds and Properties, 
is a guit within the section. SIR DINSHAW v, Sir 
JAMESNTII, 11 Bow. L R. 85; 5M, L. T. 801 701 


Deed of trust—Oonstruction—Trustee required 
tu pay scheduled debts—Payments to allowance- 
holder ‘as and when required’ meaning of— 
Trustee creating encunibrancea for payment of 
post-settlement debts—Breach of Trust-—-Mort- 
gagec having knowledge of the breach—Trustecs 
acting under legal advice, whether palliates the 
breach of trust—Whethor one defondant can be 
ordered to pay to another defendant—Prayer for 
removal of trustee, 1f necessary—Breach of trust 
duc to a mistake—Whether moneys paid by trustec 
to post-settlement mortgagee can be followed by 
the beneficiary 


Trusts Act (Il of 1882), ss. !, 2—Sec- 
tion 1 dose nt affect s. 2—Neotivn 2 repeal s. 3+ 
of Act XNXVIL of 1866—Ecidence Act (I of 1872) 
---Statute of Frauds (29 Car, II (9), 8. T—Eri iderce 
let suspended s, 7 of the Statute of Frauds —Indian 
Trusts Act 9. 2 repealed 5. 7 of the Statute of Frauds. 


Section 1 of the Indian Trusts Act (II of 1882) does 
not affect the provisions of section 2 ofthe Act which 
expressly repoals section 34 of the Trustees and 
Mortgagecs Powers Act (XXVUI of 1868), and 
there ig uo saving or exception in favour of 
Charitablo: Trusts or of Trustees of properties 
Acdicated to charity 
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Trusts Act—contd. 


Section 7 of the Statate of Fraude (29 Car. 
M, C.3) was mainly intended te regulate proce- 
dure and nover applied to India ut auy tme; but 
even if it did apply, the Evidence Act (1 of 1872), 
whon it camo into force, entirely superseded it, and 
ultimately section 2 of the Indian Truats Act re- 
pealed it eutirely both as regards Public and 
Prirnte, Trostecs. Bar Maneckbus vy. Bai Uerbai, 6 
B. 363, doubred. ° 


Even if it be assumed that section 7 of the 
Statute of Frauds is not so superseded or repealed, 
the udmissions of being Trustee of certain trusts 
and what those trusts are -contamed in the letters 
of the Trustee himself —are sufficient to satisfy the 
provisions of the section and it is immaterial 
nt what date such writings camo into existence. 
Rochefoucantd vy, Boustead, (1887) 1 Ch. 196 ; (1898) 1 
Ch 3550; 07 L. T Ch. 427, relied upon. 
Dinsuaw r. Sia JAMBET, LL Bow. L, R. 85, SA. D. 





T 801 701 
S. 2 701 
aa ja DF mmud— < Actendant cire 


cumstances, meaning of “Tho disposal of the 
beneficial interest therein,” meaning of—Legatee 
holding benami for testator’s next-of-kin—English 
Law 


— S., Bl- Fraud-—‘Attendant circum- 
stances. meaning of-—* The cusposal of the bence- 
ficial interest therem.” meuning of- -Legatce hold- 
ing benam for testator's next-of-kin—English Law 


—— $8. 92, D4—Contiact Act (IX of 
1872), » 2 (d), (0), (h)—Conotructire trust, creation 
of —Beneficral intereol—Puichace with intention to 
gift piopeity to another ~Controct—dAgreement—Cun- 
sideration—Residence with promie— Whether consti- 
tuten convderation, 








Where A purchased a village in her own name, 
with the intention of settliug the property on B, 
whom she had maintained and brought up as a 
daughter but no perfected gift was made and the 
income of the vilago was not given to, B 


Held, that B had no bonoficial interest in the 
village and that the village was not purchased benam 
or in trust for B 


_A promised to leave the village to Bin considera- 
tion of B and hor husband living with A, and B 
and her husband did actually live with A till her 
death : 


Held, that the promise constituted an agreement 
binding on .A and enforceable by Jaw 

Alderson v Maddwon, L R. 5 Ex. D 203, refer. 
red to 

(Por Abdur Rahim, J dimertiente} An intention 
to creato a trust 18 not sufficient unless some act is 
done to effectuato that intention. The Comt cannot 
perfect n gift which has been loft imperfect by the 
donor, either deliberately or through an accident or 
inis-conception of law. 

Milroy v, Lord, 4 D. F. and J. 264, referred to. 

A declaration of intention to give cannot he con- 
vorted by Court into a declaration of trust. 

Breton v. Woollven, Le R. 17 Ch. D. 416. referred 
to. 


INDIAN CASES. 


Sik. 


“ [1909 
Trusts: Act —concld. ° ‘ 


B and her husband were expecting a bounty 
which they might or might not have thought thet 
they had x sort of moral right to expect. Their 
acts are referable to that expectation and not to uny 
contract. Evon if the particsintended to enter inte. 
such a contract, it could, not be enforced by the 
Court Maddison v. Alderson, 8 App. Cas. 467, re- 
ferred to. Veyxata NARASINIA Appa Row v, Laxsiyy 
VENKAYAMBA How.5 M. L T. 108; 19 BLL J. 6 


— s. 94 316 


TrusteeS--Poner of Lrustces to confer on Iher 
eucrceasmna the power of election of Trustees—Lary 
Charities, electorate for --No provision made by donor 
for appointment of Tiustees—Right af persona in 
terested in the trust to appoint Tiustere. 


















Por Davar J.--The executors of a Trusteo canno 
confer upon strangers a power which their tes- 
tator monco had the right to confer. Inve Morton 
and Ifallett, 18 Ch. D 143, Inve Cunningham & 
Hayling, (1891)°2 Ch 567, reterred to Therefore, 
where the donor of a “rusit appoints trustees aud 
confers upon them tho power of appointing their 
successors, the power 14 conferred on trustecs per- 
sonally and they cumnor, cyen in their life-time, 
delegate that power to any one clec, mach less 
can the executor of the will of one of them exer- 
cme such a power and appoimt new trustecs. 

Where the right to appomt Trustees of a Trust 
Fund belongs to a certain community and that 
community does uot delegato to the Trustees ap- 
pointed by it the power of appointing their su 
cesxors, but such a power is exercised rightly 
wrongly by the trustees for a period of 50 
years, the succensive trustees thus appointed 
not validly appointed Trustecs and cannot cl 
a legal right to nominate or appoint their s 
cessors without the intervention ot the communi 
Coaten to Parsons, In re 3840h. D. applied. 

In the case of large charities ac would be the 
duty of the Court to seo that there should be 
some responsible clectorate for the appomtment ot 
new ‘Trustecs and the Cowt will not approvo of 











any holo and corner arrangement for such ap- 
pointments, apa 
In all cases where the donors of charitable be- 


quests or gifts have not provided for the appoint. 
ment of new Trustees, those vitally mterested in 
the charitics and its due and effective administra- 
tion should have some voico m deciding to whom 
the admimstratiou of such charities should be ons 
trusted Sir Dasit t. Ark JAMSETJI, 11 Bou. L, R. 
85; 5 M. L. T. 301 7 


Trustees and Mortgagees Power 
Act (XXVIII of I Ys Ba S4—uArt rot 
applicable to Churituble Tiusto--8 84 repented Ty 
a. 2 of Trusts Act . 


The Trustees aud Mortgagoes Powers Act (XX VILL 
of 1866) does not apply tg Charitablo Trusts, 

Section 34 is repgaled by section 2 of the Trusts 
Act. SIR DINSHAW tv. Sin JAMSETII, 11 Box. L. R. 85 
5 AL L. T, 801 ° 701 ° 


Under-Proprletary right—Dyhuk, Dase 
- want aud Nankar do not connote right t@ posses. 
$ z 


sion 
. 
A 
A 




























Vol. II). 


U. P. Municipalities Act (I of 1900), 
Local), ss. 55 (C), 168- -Publie drain—Acte 
tone on private drain--No offence, 


The Municipalities Act wa Local Aet of a highly 
technical nature, and one which touches the private 
rights of individuals. It has, therefore, to be most 
carefully construed, and if the intention of the framers 
of the Act was to melude an act done upon private 
property which might result in obstraetion of pubhe 
roperty nt some distance from the place, where tho 
physical obstruction took place, ıt should have been 
yrovided for in a more particular language than has 
been done in section 108 of the Act. 


The word “public “, nlekough it does not immediate- 
precede the word ‘drain’? m scetion 55, clause (c), 
oes extend to the words which immedintely follow 
nd that the sewers, drain, culverts ete. mentioned 
1 the geetion are publie sewers, pubhe drams, public 
ulyerts and publie water-coursen and that the word 
wmn mentioned in section 168 ir a public drain. 
sho action of private proprietors with drains on tei 


rivate property ia not legal Pasar r. EMPEROR, 
A L J. 54h 408 
sage of trade 173 


Valuation of appeal Suit for redemption 
< -Deeds of further charge asserted by mortgagee 
Imt denied by plamtff -Decree for redemption on 
payment of anonnts of further mortgages- Appeal 
on the ground of non-labilty to redeem further 
wmortgnges -Couart-fee leviable on memoranduui of 
appeal 


Valuation of suit Iam by morigagoe— 
Dismissal] of clann on ground that mortgage was 
discharged—sabsequent snit for declaration that 
Inortgnee Was subsieting 522 


Taman ee Sit yy naneeesajul ob. 
yentar tor declaratian ayucant attachment Value of 
deeper sortght tu b? ereeuted less than value ef pin- 
perty—Cred Procene Cote (Act XIV af 1882). 
~ 283. 

The valuo of the subject-matter of a mut, under 
rection 283, C. P. C., brought by an’ unsuccessful 
objector against the deerce-holder for n declara- 
tion that the property is non hable to attach- 
ment, 1%. for the purposes of jurisdiction, the valuo 
of tho deereo which it ix desired to execute, if 


that be less ihan the value of the property 
under attachment MAHOMED AMIEN KHAN t. ABU 
ZariLR 5 L B.R. 28 621 


Vendor and purchaser—Eytity -Contri- 
bution belneen cu-cenders -Suit by one rendee for 
share of property. 

Plnintif. purebased immovable property Jointly 
with defendants He fated to pay his share of the 
purchase-money but the defendants pad the whole 
purchase-money and obtained and rerained posses- 
Rion Plainnff sued for possession of his share. At 
that time the defendants’ glam to contribution had 
become time-barred 7 


Held, that plained? could not obtain possession 
without paym®& his share of the purchase-money, 
4 the purchase-inoney was a charge on the land, and 
he whoesecks equity must do cqnity. VITHOBA r. 
ipina, § X. L. R. 66 243 
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Vendor and Purchaser—coneld. 


—_— m — Aym Tenancy Ict (TH of 
1901, Local )-—E eproprietarg right, sale of —Sale be- 
coming vifructtous —Sale price cannot be recovered. 


The defendants sold their samendari rights in 
favour of one member of a joint Hindn family, and in 
favonr of another executed a perpetual leare of 
theirs jand appertainmg to the Iemindari on pay- 
ment of n xazrat. By the rale-deed which was 
registered simultaneously with tho lease, the abfend- 
anta transferred all their rights under the lease to 
the vender: Held, that the lease was virmally n 
sale of the exproprictary right of the vendors and 
the nesrane its sale price. Held, farther, that tho 
plaintiff could not recover the money (nasrani) 
which he had paid to the defendants on the transaction 


having subsequently hecoma mfructnous. Bukham 
Ningh v Har Parshad, 19 A. 35, followed BHARATH 
RINGH T, Dest Driv, 6 A. L J, 555 26I 


maan Failure of consideration = 
Vendes right to be recouped, 


Defendant? father xold to the plaintiffs certain 
‘amendari property and some arrears of profits al- 
leged to be due from a lambardar, and contracted to 
compenente the vendeca of any loss that may nc- 
crue to them m regard to the profits. The plain. 
tifs sued the dambardar tor the profits, It appeared 
that the defendants’ agent had realized the profits. 
The plaintiffs then matead of xumg the agent sued 


the defendante: Meld, that the mat was rightly 
brought and was maintainable Hira Lane Banst- 
DHAR 262 
a itl — Fall consideration not 


paud—Effect of non-payment of part -laen of vendor 
tor nupud purt-— Whether sale can operate as a morl- 
yage ta the ertent of consideration paul by purchaser 


The fact that a part of consideration money tor 
a sale hay not been paid does not make tho sale void 
wholly or partially All that the vendor is legally entitl- 
ced to in that case iga lien on the property sold to the 
extent of the amount not paid. Umedmal Motiram v, 
Davu, 2 B. 547; Baynath Singh v. Palu, BO A. 
123, followed. But he cannot ask that tho sle 
be set aside a» void wholly or partially. 

A void gale cannot operate asa mortgage, unless» tho 
parties had intended that 1t will so operate. 

Quere Whether a false regital m the sale-deed about 
a part of the consideration can give the vendor a meht 
to clam hen Kpvatois Wi NAGINDAS, IL Bow E. R. 


382 429 


Property in the goods 
passed but delivery not effected—Whether the sel- 
ler can sue for recovery of price or only for cow- 
pensation i damages --Scope of the Contract Act. 


475 


Covenant by Vendee to pay 
ton third person a certain quantity of rice amually 
—Whether such third person has a charge on the 
property sold 617 

-= -——-- Vendor's right to suc for 
whole price of guods--Refured gooda need not bo 


sold by him 804 


Voluntary offerings made to the Aga Khan 
are for his role bevefit—Right of relations to le 
mainiained by the Aga Khan 874 
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Walver—bDregalar order of Court— Appenyance, 
whether amounts to waiver of objections as to in- 
validity of order 


= Abstention from suing does not consti- 
tate waiver, 

«—~-— Fuilwe to take produce for some years 

does not amount ta wairer of right. 

The fact that o tenant, in ignorance or waivor 
of his right, has allowed his landlord or m 
third person to take such produce for a numbor of 
years would not destroy such annnally reenrring, 
rights nor debar the tenant from claiming ground 
rent for the use and occupation of the land by 
the maintenance thereon of fruit trees. Une BING 
v, GANE RAM, ON. L. R. 52 
of objection to the addition of paroi 








48 

Wajlb-ul-Arz, construction of—Meaning and 
tests of Ghair Biradri and Ghair Kuf 298 

= —— constrnètion of—8harik zamine 





383 


dar, meaning of 
——— construction of. See PRE-RMP- 








TION. 

Warranty—Insurance, Marine—Policy—Condi- 
tions precedent—Liability of insured—Burden of 
proof—Exception from risk—Proof of compliance 

` with condition precedent 5 


Water rights—Right of Government to regu- 
late irrigation works—Division of water—Rights of 
‘riparian owners’ as against Government——Natural 
streams—Artificial channels 325 


WIH, Coxstruction of —Creatun of beneficial interest 
Admissibility of unattested letter to establish a trust 
in favour of testaters’ next-of-kin—Ti wets Act (II of 
1882), 3%. 5, 81—Fraud—‘ Attendant circumstances, 
moaning 0f—-" The disposal of the bereficial intercet 
therein,” meaning of—Legatee holding benami for 
testator’s next-of-kin—English Law, 


By his Will, dated April 19, 1892, T gavo all his pro» 
perties to P and appointed him his sole executor. 
The Will, however, contained a proviso that the tes- 
tator had no doubt that the executor would carry out 
his wishes, ' 

After the testator’s death a letter signed by him 
was discovered addressed to Pand dated April 28, 
1895, in which he requested his execntor to sell some 
of his properties and Bank shares and remit the. 
proceeds to his London Bankers for being transmitted 
to his brother R. . ` 

The testator’s next-of-kin, on the strength of that 
letter, brought this suit for administration of the tos- 
tator’s estate against the heirs and legal representa- 
tives of .P: 

Held, per White, C. J. = 

(1) that the letter of April 28, 1895, was inadmiszsi- 
ble for the purpose of establishing a trust in favour 
of tho testator’s brother R. 

Manuel Louis Kunha v. Jnana Coelho, 31 M. 187, 
followed. s 

(2) that the letter was not admissible for the purpose 
of establishing even a resulting trust in favour of 
the testator’s next-of-kin. 

Maddock, In re; Llewelyn yv. Washington, (1902) 2 Ch. 
220; 71 L. J. 687; 36 L T. 644; 50 W. R. 598, Bishop 
of Cloyne v. Young, 2 Ves. Sen. 91, referred to. 

In re Bayes ; Bayes v. Carnit, 26 Ch. D. 531 and 

Re Bell, 09 L. T 919, distinguished, 


INDIAN CASES. - 


. [1909 


WilI—contd. ii 


(3) that the expression in the Will, that the tostator 
had no doubt that the executor wonld carry ont his 
wishes, was not inconsistent with tho testator’s inten- 
tion to pass the bencficial interest to the logatec. 

Briggs v. Penny, 42 E. R. 371, Steel v, Mellor, 
b Ch. D. 2225, referred to. 

(4) that no question of tho executor having held tho 
propertios bernam: for the testator's heirs aroso and 
could be considered. 


With referenco to secret trusts undor a Will the Jaw of 
India is the same as that of England and that extrinac 


evidence to show a specific trust is inadmissible unlest 


tho legatec under the Will has assented to tho trast 01 
led the testator to believe that he has assented to it. 


“ Attendant circumstances” in section 81 of th: 
Indian Trusts Act means “ circumstances in existenc 
at the date of execution of tho Will and means th 
samo as surrounding circumstances.” 


The letter of the testator was inadmissible as ev 
dence of an ‘attenant circumstance’ to show thi 
the testator did not intend to’ dispose of the benet, 
ciel interest, and when the ‘attendant circumatance. 
as disclosed by the testator, showed an intention to 
give the property to R, it also showed that the next. 
of-kin gua next-of-kin should not get it. 


Per Sankaran Nair, J. sii 

(1) The testator’s letter does not crente n trust under 
section 5 of the Trusts Act and it cannot be treated 
as & will as it is wnatcested, nor has it any effect asa 
non-testamentary, instrument for want of rogistration, 
bat it may be looked at for the purpose of determin- 
ing whether P was only a benamidar or tiustee for R 

(2) that the lettor was ‘an attendant’ cirvenmstance’ 
within the meaning of section 81 of the Indian Trusts 
Act, that it was intended to accompany or follow the 
Will and therefore could be takon into consideration to 
discover the intentions of the testator. 

(8) that the combined effect of the Will and the 
testator’s lotter was to pass the henefimal intorest to 
R and to make’P only a trnsteo for him. i 

The words “the disposal of the beneficial intoreat 
therein,” occurring in section 81 of tho Indian Trusts 
Act, have reference to the transfer or bequest referred 
to in the earher part of the section, and.if it is legally 
proved that the transferor or testator did not mtend 
by such transfer or bequest to part with tho beneficial 
interest the transferee or legatee is a trustee tor the 
transferor or his legal representative and cannot claim 
the property under such transfer or beqnost. 

The doctrine of English Law that the appomtment 
of executors 18 a gift to them of the personal 
estate is not applicable to India. In the case of Hin- 
dus, an executor is only the manager of the property, 
and the Trusts Act was mtonded to get rid of concep- 
tions of double ownership, aa a ‘legal’ and an ‘ eqifit- 
uble’ estate. Ricwarp TAYLOR v. Sri KRISHNA 
CHANDRA 


e 
construction of —Devising estate to be enjoyed hy 
devisees and their descendants for lifeo—Hotablishing 
a line of descent unknowh to Law, effect eof-—Validity 
of bequest, ° 
Tho true mode of constaning a will js to consider 
it as expressing in all its parts, whether consisten} 
with law or not, the intention of the testator. Where 
a devise was iu the following terms :—My soM-acquir- 
ed property, the aforesaid houses (destribing then), _ 





Yol I] > 
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y the three doviscos (naming them) from genera- 
sion to generation (or in lineal snecession) unitedly 
or jointly, the survivors surviving without pow-> of 
gift, etc, or sale, shall he enjoyed: Held, iat 
who intention of the testator was to provide: at 
the estate should bo onjoyed by the three devi 28 
ind their descendants as long a3 any of them ex: v- 
ad; and this in effect cstablished a linc of descent 
inkfiown to law. Hence the limitations containad m 
Khe will were vod, at any rate beyond the hfe- 
‘time of the dovisers sothuton the death of the last 
survivor the heir of tho testator would be entitled 
to succeed as on an intestacy. AUDIPURANAM PILLAL 








v. APPURUNDRAM PILLAI & Al. L. T. 103 311 
Malih, meaning of 474 

» See Hinnu Law—-Witn. 

Words and Phrases. 

Agriculturist 515 
Any consequence which has en- 
sued 546 
As and when requlred 963 
Asna~-Ashris 874 


Belonging to and occupled by 983 


i Debts and Liabilities lawfully In- 
curred 373 










525 

233 

Turther or other Relief 701 
‘hair Biradrli 298 
ir Kuf i 298 


tent of Rs. 4,00 
taving an interest In the “trust 










“Illegally decided ’’ 269 
= In transit 546 
Incitement 285 
Ismaills 874 
Judgment 150, 157, 167 
Karabt! 117 
Maltk 474, 924 


Money likely to become due 271 
Mont 573 
On account of the Government vd 


Indla 7 
701 
874 
erson having interest in the 
state of deceased 402 
OFIt, a prendre 223 
gular sult 283 
pugnant In the subject or con- 
xt 632 
afl~Khalit . 458 
arik Zamindar 383 
874 
. 242 
arrant . 371 
icient cause 412 
anis ° 874 
e in pursuance of any enact- 
eng 819 
. ° 938 
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overnment securities to the ex~ - 
o 44 
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Whipping Act (VI of 1864), s. 5— 
Whipping ın lien of other 'punishment—Bentence of 
fine m addition to whipping Ulegal—Proper furm of 
sentence of whipping. 

The Whipping Act does not empower a Court, 
after passing a sentence of imprisonment, to com- 
mute it to a sentence of whipping. The sentence 
of whipping should be passed directly. Nya Tha 
Zan v. Crown, 1 L B. R. 202, referred to. 

Section 5 of the Act does not authorize the Court 
to pass sentence of whipping in lieu of transportation 
or imprisonment under the Act and at the same time 
to pass sentence of fine under the Penal Code. 
Queen-Empress v. Dagedu, 16 B. 357, followed. 
Exvrror v. Tra Kix, 5 L-B. R. 22 620 
Zoroastrian religion—Corversion—Alen 

converts, right af to use Funds and P,operties in. 

teaded for Pauri Community—« Parsi Community,” 

“ Parsi,’ “Parsi religion,’ * Zoroastrian,” " pun- 

chayet.” meaning of. 

Even if an entire alien—a Juddin—is duly ad- 
mitted into the Zoroastrian religion, after satisfying 
all conditions and undergoing all necessary cere- 
monies, he or she would not, as a matter of right, 
be entitled to the use and benefits of the Funds 
and Institutions founded and endowed only for the 
members of the Parsi Community. 

The Parsi Community consists of Parsis who are 
descended from the original Persian emigrants, 
and who are horn of both Zoroastrian parents, and 
who ‘profess the Zoroastrian religion, the Lranis 


-from Persia professing the Zoroastrian religion, 


who come to India cither temporarily or perma- 
nently, and the children of Parsi fathers by alien 
mothers who have been duly and properly admit- 
ted into the religion. 

The Zoroastrian’ religion not only permits but 


: enjoins the conversion of a person born in another 


religion and of non-Zoroastrians parents, though the 
Indian Zoroastrians have never attempted to convert 
anyone into their religion, ever since they have come 
to India. 

There are certain conditions which a convert 
must fall before becoming eligible for admission. 
The conditions are that it must first be satisfac- 
torily established that he or she, in applying for 
admission, ig animated by a good object and actuated 


by pure intentions, in other words, that he or she | 


seeks admission from religious convictions and not 
from other considerations, and further, that the 
candidate ia in all other respects fit to be ad- 
mitted to the Zoroastrian faith. Such an admis- 
sion-is only permissible if it ig established that by 
such admission no harm of any kind would he 
done to the Zarthosti Mazdiyasnns themselves. 

The ceremonies necessary to be undergone by 
the candidate for the admission are : (a) Navjot, (b) 
Burushnum, and (e) a repetition of the Investiture 
ceremony of Navjot after Burashnum. And only 
those persons who have undergone these three 
ceremonies are entitled to the full rights and pri- 
vileges of a Zoroastrian. 

A punthayet is a body composed of some of the 
wealthy, influential and elderly men of a commu- 
nity or caste. One of the absolute essentials of the 
constitutions of the punchayel of a caste is that its 
members shonld be elected hy the whole of the 
caste in a meeting assembled. The essential ele- 
ment of a punchayet isthe delegation of authority 
by the people of a community to its chosen head-men, 


1094 
Zoroastarian religlon—cont. 


The word Zoroastrian simply denotes the religion 
of, the individual: a Zoroastrian ja a person who 
professes the Zoroastrian religion. A Zoronstrian need 
not necessarily be a Parsi: Any one who proferses 
the religion promulgated by Zoroaator—be he 
an Englishman, Frenchman or American -becomes 
a Zoroastrian the moment he is converted to that 
faith. 

The word Parsi, when used in India, can only 
mean the people from Pars, whatever religion he 
may adopt or profess 

The expression “ Parm roligion” 13 as meaningless 
as the expressions: “English religion”, “French 
religion” or “ Dutch religion”. 

The word “rechef” necessarily- implica the pre- 

3 xistence of a wrong. An action is not given to 
him who is not injured: artio non datur non 
damuniticalg, 

The Indian Parsis came to -India from Persia. 
They were locally designated Parsis, because they 
game from Para, or Fars or Persia. Applied to 
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Zoroastarian rellgion—concld. 


them the term “Parsi” simply denotes place of 
origin. The term has as distinctly a caste meaning 
as essentially a caste connotation, as that used to 
denominate any other great Indian caste, and it is 
quite trne to-day to say that it is moro accurate 
to describe the Indian Zoroastrians as Parsis—there- 
by implying a caste, or communal or tribal or- 


` ganization —than it would be to define them as 


men and women professing the Holy Zoroasteinn 
faith. 
The ‘Zoroastrian religion is a proselytiziug re. 


ligion. Its tenets not only permit but ener- 
getically enjoin the making of converts. Bus 


no one, who is not inthe most rigid caste sense 
n Parsi, that ir, born mto the community of the 
Indian Zoroastrians and born of an Indian Zorons- 
trian father, 18 entitled to the benefits of the 
Trust Funds and properties imtended for the use 


of the Para Community. Ain Dinsuaw v. SIR 

Jawantar, 11 Bom. L. R. 85, 5 M. L. T. 301 701 
Uy t J 

\ 





